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PART  I 
REPORT  OF  DECISIONS 

EMPLOYERS'  LIABILITY  (COMPENSATION)  ACT 

(Chapter  399,  Laws  1911) 

September  1,  1911,  to  December  31,  1914 
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The  Employers'  Liability  (Compensation)  Act,  Chapter  399,  Laws 
of  1911,  was  an  elective  eompenaation  aet  and  applied  only  to  those 
electing  to  eonie  under  its  provisions.  It  was  approved  April  8,  1911, 
and  was  effective  September  Ist  of  the  same  year. 

I'art  I  of  this  Volume  covers  the  cases  decided  under  this  law. 


On  Oetolwr  10,  1911,  the  State  Constitution  was  amended  by  adding 
Section  21  to  Article  XX  authorizing  further  legislation  to  provide  for 
a  compensation  law  in  a  eompuLsory  form. 


On  May  26,  191-1.  the  Workmen's  Compensation,  Insurance  and 
Safety  Act,  Chapter  ITK,  Laws  of  1913,  was  approved.  It  went  into 
effect  on  January  1,  1914,  and  superseded  the  compensation  provi.iions 
of  Chapter  399.  The  Workmen 's  Compensation,  Insurance  and  Safety 
Aet  is  a  compulsory  compensation  act  and  includes  all  classes  of  labor 
with  certain  expressed  exceptions, 

Part  II  of  this  Volume  covers  the  ca,s(K  decide<I  during  the  year  1914, 
under  this  law. 


D.aitizecbyG00'^lc 


D.oiiiz.owGoogle 


EMPLOYERS'  LIABILITY  ACT  DECISIONS. 


(No.  3— March  6,  1912.) 
(Chapter  399.  Laws  1911.) 
FRED  MILLBE,  Applicant,   vs.   STATE  OF  CALIFORNIA,  Defendant. 
This  application  was  filed  by  Fred  Miller,  an  employee  of  the  State 
of  California,  to  recover  compensation  for  an  injury  ta  his  right  eye 
caused  by  an  accident  arising  out  of  and  in  the  course  of  his  employ- 
ment by  the  State,  during  the  construction  of  a  dam  at  Ukiah.    Miller 
first  presented  his  claim  for  eompensaticoi  to  the  State  Board  of  Control, 
which  claim  was  rejected  by  that  Board  on  the  advice  of  the  Attorney 
General.    A  dispute  having  arisen  between  Miller  and  the  State,  upon 
the  rejection  of  his  claim,  this  application  was  filed. 
Fred  Miller,  in  propria  persona,  far  Applicant. 
U.  S.  Webb,  Attorney  General,  for  Defendant. 

MINUTE  ORDER  BY  THE  BOARD.— The  ease  of  Fred  Miller  vs. 
The  State  of  California,  being  set  for  this  date,  and  it  appearing  to 
the  Board  that  the  claim. had  been  previously  presented  to  the  Board 
of  Control  and  had  been  rejected  by  that  Board  on  the  advice  of  the 
Attorney  General,  to  the  eifcet  that  the  State  was  not  under  compensa- 
tion; and  it  further  appearing  that  an  award  under  such  conditions 
would  be  of  no  avail,  the  Industrial  Accident  Board  refused  to  hear 
said  ease  or  to  permit  the  introduction  of  any  testimony  therein  or  to 
consider  the  applicatioin,  on  the  ground  that  the  Board  had  no  jurisdic- 
tion in  the  matter. 

The  Board  ordered  that  the  application  be  dismissed  without 
prejudice. 

The  Board  informally  stated  to  applicant  that  section  5  of  the  act 
was  ambiguous  and,  in  the  opinion  of  the  Board,  shauld  be  construed 
to  bring  the  state  under  the  compensation  provisions  without  filing 
election.  But  that  this  construction  could  be  finally  settled  only 
through  a  decision  of  the  Supreme  Court  of  the  state.  The  Board 
advised  applicant  that  a  speedy  determination  of  his  rights  could  be 
secured  through  an  application  to  the  Supreme  (,'ourt  for  a  writ  of  man- 
date directed  against  this  Board. 

A.VRON  Ij.  Sapiro,  Secretary. 

NOTB. — On  April  16,  1912,  upon  Ihe  application  of  Fred  Miller,  in  a  proceedlnB 
entlUed  Fred  Miller.  Petitioner,  va.  A.  J.  rilltbury  et  at.,  nufendnnt.  «n  alternative 
writ  of  mandate  was  issued  by  the  Supreme  Court  of  the  Stale  of  C;illfomin.  illreeled 
lo  thiB  Board,  orderlnjt  the  Bohrd  to  show  cauae  why  It  Htioulci  not  henr  and  dctermlno 
the  controversy  referred  to  In  the  forepolng  oriler.  After  final  hearing,  in  an  oplnlor) 
rendered  on  Novemlior  20.  1912,  the  Supreme  Court  denied  thK  applirntlon  tor  the  writ 
of  mandate,  upon  the  erounrl  that  the  state  was  not  Bubiect  to  the  compensation  pro- 
vlalonB  of  the  act  and  that,  therefore,  the  Industrial  Aeeldent  Board  did  not  have  Juris- 
diction In  the  matter.  The  opinion  rendered  Is  reported  In  161  California  ReporbB  199. 
and  Ib  reprinted  in  full  In  the  totlowing  pages.  ](j 
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(S.  P.  No.  6205.     In  Bank.     November  20,  1912.) 
FRED  MILLER,  l-ctilioncr.  vs,  A.  J,  I'lLI.SBUItY  kt  al.,  Rciponde«l>. 

EUPLOYI-R^    LTABIIITI    ACT — INJIHY   TO  PWPLO\EE — \CT  Noi    APFLICAIILE  TO  STATE 

AS  Fmfloyeb — Tbe  istate  pf  CaliforDia  as  aa  cinplo><>r  is  not  twuud  by  tbc 
1  roMsions  of  section -i  of  the  Fmploytrt  Liabiltt}  ^ct  (Stats  1011  p  790) 
to  niakr  coaiponsatioQ  to  an  roiplojee  for  personal  injuries  receLii?d  bj  him  in 
Ibe  courBP  of  his  dnlii>8  as  an  employee  There  is  nolhiDK  in  the  terms  of  tlie 
act  nhicb  can  Iw  construed  as  indicating  an  intention  on  thp  |iart  of  the  legis 
lalure  to  regard  tbe  act  in  iti  present  form  as  binding  on  the  state 

ot  Vt  r  — By  the  terms  of  tbe  Employers  I  labilit}  let  its  application  is 
gLnTslly  tpcakiDg  made  to  depend  upon  tbe  lUction  of  both  parties  to  tbc 
contract  of  emplojment  In  tbe  ahienee  of  'tilth  mutual  agreemeut  the  injureil 
emplojee  must  bn\e  recourse  to  bis  claim  for  damages  or  in  other  words  must 
proceed  to  enforce  the  emploiers  Inbilitj  as  distinguished  from  the  coroireil 
sation     which  might  be  due  under  tht  net 

lo— State  Not  IivoLf  fob  IisJisifh  to  EMriOvms  —  V  HO\ercign  state  is  not 
bound  at  all  to  com|iensate  an  Individual  emploice  fur  injuries  sualained  while 
in  Its  sernce  and  no  right  ot  ncoierj  in  faior  of  such  emplo\ee  eiists  except 
bi  statute 

Id — Stati/TE  Pebmittixi  Sitiit  to  nr  biEO  Sibictii  Cosstbued  — "^tatutci  per 
mitting  the  state  to  Ic  sued  are  m  d  rogation  of  iti  soicreignty  and  will  hn 
stricth  construed  Tbe  Fuiploj  Ts  liability  Vet  must  therefore  be  fit  net  i\ 
construed  and  in  snch  manner  it  possible  to  prmne  to  tbe  slate  lis  non 
liabilit}  for  injuries  to  those  in  its  semce 

AlTUfATroK  for  a  writ  of  mandate  duetlod  to  the  industrial  Accident  Board  of  the 
Stale  o(  California 

The  facts  are  stateil  in  the  opinion  of  Ihe  t'Oiirt. 
Aaron  L.  Sapiro,  for  Petitioner. 
('.  S.  Webb,  Attorney  ncnonil,  for  Respondents, 

JIELVIX.  .1.  Fred  Miller,  petitioner  herein,  a|)p]ied  to  the  nwpotul- 
eiits  constituting  the  ImhiNtrial  Accident  Hoard  of  the  Htatc  of  Cali- 
fiirnia,  to  hear  hi.s  application  eoueerninK  eonipensalion  for  injuries 
received  hy  said  ^liller  in  the  course  of  his  dntics  as  an  employee  of 
the  State,  'I'he  Board  refused  to  hear  said  upplieation  upon  the 
iironnd  that  the  state  is  not  an  employer  honnd  by  the  provisions  of  the 
"Employers'  Liability  Act."  (Stats,  li)!!.  p.  7i)6.)  An  alternative 
writ  of  mandate  was  i.s.sued  in  which  the  Hoard  was  required  to  hear 
Miller's  application  or  to  siiimv  cause  why  sueh  action  should  not  Ire  had. 
Respondents  appeared  and  dennirred  to  the  petition  for  a  writ  of 
niatiilamus.  The  qnestion.s  raised  being  purely  tho.sc  which  arise  out 
of  the  interpretation  of  the  "Eiiiphiyers'  Liability  Act."  the  eon- 
Iniversy  nmy  lie  determin(Hl  by  oiir  dccisinn  upon  this  demurrer. 

By  the  terms  of  the  statute  its  applii-ation  is.  generally  speaking, 
made  to  depend  upon  the  election  of  both  parties  to  the  contract  of 
employment.  In  the  absence  of  .such  mutual  asrecmcnt  the  injured 
employee  must  have  recourse  to  his  claim  for  damages,  or,  in  other 
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words,  must  proceed  to  enforce  the  employer's  "liability"  as  distin- 
guished from  the  "compensation"  which  might  be  due  under  the  act, 
By  section  3  of  the  act  the  general  responsibility  of  employers  under 
thu  theory  of  compensation  is  fixed  as  follows: 

"Liability  for  the  compensation  hereinafter  provided  for,  in  lien 
of  any  other  liability  whatsoever,  shall,  •  •  •  exist  against  an 
employer  for  any  personal  injury  accidentally  sustained  by  his 
employees,  •  •  "  where  the  following  conditions  of  compensation 
concur : 

"(1)  Where  •  •  •  both  the  employer  and  employee  are 
subject  to  the  provisions  of  this  act.     "     •     • 

"(2)  "Where  •  "  •  the  employee  is  performing  service 
growing  out  of  and  incidental  to  his  employment.     •     •     • 

"  (3)   Where  the  injury  is  approximately  caased  by  accident. 

"And  where  such  conditions  of  compensation  exist  •  •  •  the 
right  to  the  recovery  of  sueli  compensation  •  •  •  shall  be  . 
the  exclnsive  romcdv  against  the  employer  for  such  injurv  or 
death.    •    •    •" 

The  principal  point  of  difference  ijetwcen  petitioner  and  respondents 
arises  over  the  interpretation  of  Kcction  4,  which  is  as  fallows: 

"The  following  shall  constitute  employers  subject  to  the  provi- 
sions of  this  act  within  the  meaning  of  the  preceding  section: 
(1)  The  state,  and  each  county,  city  and  county,  city,  town,  village 
and  school  districts  and  all  public  corporations,  every  person,  firm 
and  private  corporation  (including  any  public  service  corporation) 
who  has  any  person  in  service  under  any  ecmtract  of  hire,  express 
or  implied,  oral  or  written,  and  who  at  or  prior  to  the  time  of  tlie 
accident  to  the  employee  for  which  compensation  under  this  a<'t  may 
be  claimed,  shall,  in  the  manner  provided  in  the  next  sectirm,  have 
elected  to  become  sul>jcct  to  the  provisions  of  this  act,  and  who 
shall  not,  at  the  time  of  such  accident,  have  withdrawn  such 
elet'tion,  in  the  manner  provided  in  the  next  section." 

Petitioner  insists  that  it  was  the  intention  of  the  legislature  by  this 
section  not  only  to  divide  emph»yers  into  two  classes,  hnt  to  commit  the 
state  to  an  election  of  "compensation"  as  the  method  of  satisfying 
claims  for  injuries  to  its  emphiyees.  lie  believes  that  the  section  should 
be  read  as  if  a  semicolon  were  plai'cd  after  the  words  "all  public 
corporations."  and  that  so  punctuated  the  section  would  designate  two 
classes  of  employers,  (!)  the  state  and  the  specified  public  corporations 
and  (2)  pei-sons.  firms  and  corporations  having  people  in  their  ser\'ice, 
and  further  that  all  employers  in  the  fii-st  group  would  come  under  tlie 
compensation  provisiqns,  while  those  in  the  second  class  would  come 
within  the  terms  of  the  act  only  by  election. 

As  a  preliminary  reason  for  a  reading  of  the  act  in  such  manner  as 
to  sustain  his  views,  petitioner's  counsel  is  at  some  pains  to  as.sure  us 
that  "the  best  modern  judgment  favors  the  tlieory  of  compensation" 
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and  "the  State  of  California  expeets  employers  to  elect  compensation 
as  preferable  to  liability."  Even  if  we  concede  his  first  proposition  we 
can  not  be  swayed  to  any  great  extent  by  it  unless  the  legislative  branch 
of  our  government  has  expressed  similar  views,  because  legislation  is 
not  one  of  the  functions  at  this  court.  If.  however,  the  state  has  indi- 
cated a  policy  in  favor  of  sui-h  election  by  employers,  we  should  of 
course  be  l>ound  to  consider  that  fact  in  our  efforts  to  interpret  statutes 
having  reference  to  employers  others  than  the  state  itself,  but  the  state's 
preference  in  that  regard,  even  if  for  the  purposes  of  argument  we 
admit  its  existence,  would  be  of  small  value  to  us  in  construing  the 
intention  of  the  state,  as  expressed  by  the  legislature,  where  the  subject 
involved  is  the  attitude  of  the  state  when  it  is  itself  an  employer, 
because  the  sovereign  is  not  bound  at  all  to  compensate  an  individual 
employee  for  injuries  sustained  while  in  its  service,  and  no  right  of 
lecovery  in  favor  of  such  employee  exists  except  by  statute:  Bourn 
vs.  Hart,  93  Cal.  321  (27  Am.  St.  Rep.  203,  15  L.  R.  A.  431,  28  Pac. 
951) ;  Chapman  vs.  Stale.  104  (^al.  690  (43  Am.  St.  Rep.  158,  38  Pae. 
457) ;  Melvin  vs.  State,  121  Cal.  16  (53  Pac.  416) ;  Denning  vs.  State, 
123  Cal.  316  (55  Pae.  1000).  "Public  rights  will  not  be  treated  as 
relinquished  or  conveyed  away  by  inference  or  legal  construction. 
Statutes  permitting  the  state  to  be  sued  are  in  derogaticm  of  its  sover- 
eignty and  will  be  strictly  construed."  (Lewis's  Sutherland  Stat. 
Constr.,  Sec.  558.)  The  statute  before  us  must,  therefore,  be  strictly 
construed  and  in  Mich  manner,  if  possible,  to  preserve  to  the  state  its 
noQ-liability  for  injuries  to  those  in  its  service. 

But  petitioner  calls  our  attention  to  two  other  sections  of  the  act 
which,  as  he  believes,  when  read  in  connc<-tion  with  section  4,  compel 
the  interpretation  of  that  section  which  he  favors.  Section  6  defines 
the  term  "employee"  as  "  (1)  Every  person  in  the  service  of  the  state, 
fir  any  comit.v,  city  and  county,  city,  town,  village  or  school  district 
therein,  and  all  public  corporation.s,  under  any  appointment  or  contract 
of  hire,  express  or  implied,  oral  or  written,  except  any  official  of  the 
state,  or  of  any  county,  city  and  county,  city,  town,  village  or  school 
district  therein  or  any  public  corporation,  who  shall  have  been  elected 
or  appointed  for  a  regular  term  of  one  or  more  years,  or  to  complete  the 
unexpired  portion  of  any  such  regular  term.  (2)  Every  person  in  the 
service  of  another  under  any  contract  of  hire,  express  or  implied,  oral 
or  written,  •  •  •  but  not  including  any  person  whose  employment  is 
but  casual  and  not  in  the  usual  course  of  the  trade,  business,  profession 
or  occupation  of  his  employer."  The  above  classification,  he  says,  is 
based  not  upon  any  difference  or  distinction  in  the  employees  them- 
selves but  solely  upon  the  classification  of  employers.  Section  7  pro- 
vides that:     "Any  employee  as  defined  in  subsection   (1)  of  the  pre- 
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ceding  sei^tion  shall  be  subject  to  the  provisions  of  this  act  and  of  any 
act  amendatory  thereof.  Any  employee  as  defined  in  subsection  (2) 
of  the  preceding  section  shall  be  deemed  to  have  accepted  and  shall 
•  •  •  be  subject  to  the  provisions  of  this  act  •••)£••• 

"(1).  The  employer  •  •  •  is  subject  to  the  provisions  of  this  act, 
whether  the  employee  has  actual  notice  thereof  or  not;  and 

"(2).  At  the  time  of  entering  into  his  contract  of  hircj  express  or 
implied,  with  such  employer,  sueh  employee  shall  not  have  given  to  hia 
employer  notice  in  writing  that  he  elects  not  to  be  subject  to  the  provi- 
sions of  this  act,  or,  in  the  event  that  such  contract  of  hire  was  made 
in  advance  of  such  employer  becoming  subject  to  the  provisions  of  the 
act,  such  employee  shall,  without  giving  such  notice,  remain  in  the 
service  of  such  employer  for  thirty  days  after  the  employer  has  filed 
with  said  board  an  election  to  be  subject  to  the  terms  of  this  act." 
'Petitioner's  position  then  is  this:  Employees  are  classified  by  sec- 
lion  6  simply  as  those  hired  by  the  two  kinds  of  employers — public  and 
private.  By  section  7  the  public  employee  is  given  no  election,  and 
therefore,  petitioner  reasons,  section  7  was  based  upon  the  conclusion 
that  by  section  4  the  legislature  had  already  elected  for  the  state  the  sys- 
tem of  compensation.  That  is,  according  to  petitioner,  the  statute  was 
intended  to  classify  employers  and  employees,  and  to  impose  the  provi- 
sions for  compensation  automatically  upon  public  employers  and  those 
in  their  service,  and  to  permit  the  privilege  of  election  to  private 
employees  and  employers.  "The  legislature,"  says  counsel  for  peti- 
tioner, "could  never  have  intended  to  mix  this  privilege  of  election — to 
allow  election  to  both  classes  of  employers  and  to  only  one  class  of 
employees."  But  we  see  no  incongruity  in  a  situation  denying  to 
public  employees  the  right  of  election.  The  state  by  virtue  of  its 
sovereignty  may  refuse  all  redress  to  its  injured  servants.  When  it 
elects  to  adapt  the  compensatory  system,  that  becomes  the  only  recourse 
of  the  employee.  His  election  is  not  between  such  recourse  and  a  suit 
for  damages,  but  between  the  privilege  extended  to  him  and  resignation 
from  public  service.  All  who  seek  employment  under  the  state  must 
be  willing  to  accept  it,  if  at  all,  under  sueh  terms  as  are  offered.  Re- 
turning to  a  consideration  of  section  4 :  If  we  so  separate  the  section 
that  the  modifying  clauses,  each  beginning  with  the  word  "who,"  are 
made  to  modify  only  the  nouns  following  the  words  "public  corpo- 
rations," we  take  away  from  the  act  its  elective  features  so  far  as  the 
state  and  the  employees  thereof  are  concerned  and  make  it  compulsory 
as  to  them.  Such  purpose  on  the  part  of  the  legislature  is  negatived  by 
several  circumstances.  Por  example,  we  find  the  expression  "who  has 
any  person  in  service  under  any  contract  of  hire"  in  section  4.  If 
petitioner  is  correct  in  his  views  these  words  apply  only  to  the  nouns 
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'■person,"  "linri"  and  private  "corporation";  but  we  find  essentially 
the  same  formula  used  twice  in  section  6 — once  in  the  definition  of  an 
employee  of  the  .state  and  again  with  respect  to  one  who  has  been  hired 
by  a  private  person.  Such  use  of  the  expression  in  the  latter  section 
would  indicate  that  when  it  appeared  in  section  4  it  was  meant  (as  the 
punctuation  would  imply)  to  modify  all  of  the  preceding  nouns. 
■\nother  argument  against  petit  ion  er'.t  position  is  that  the  aet  contains 
no  jirovisioas  for  the  payment  of  awards  which  mig'lit  be  in  favor  of  an 
employee  and  against  the  state.  Again,  it  is  noticeable  that  no  machin- 
ery is  supplied  by  the  act  whereby  the  services  of  the  Industrial  Aeta- 
dent  Board  may  be  invoked  by  the  state.  No  officer  is  named  as  the 
proper  functionary  to  receive  service  of  notices  mentioned  in  the  act. 
None  is  authorized  to  reprtsent  the  state  in  requesting  examinations  of 
employees  or  the  hearing  of  any  controversies.  These  omi.ssions  are 
significant.  They  indicate  that  the  legislature  did  not  regard  the  state 
a?  being  hound  by  the  act  in  its  present  form  and  therefore  omitted  to 
provide  for  those  contingencies  which  would  arise  if.  at  some  time  in  the 
future,  the  state  should  elect  to  place  itself- within  the  terms  of  the  act, 
and  which  could  then  be  met  by  appropriate  legislation.  We  are  con- 
vinced that  the  legislature  did  not  intend  the  reading  of  .section  4  which 
petitioner  would  have  us  give  to  it. 

Let  the  demurrer  be  sn-stained  and  the  writ  discharged. 

LoRiG.\N,  J.,  concurred. 

IIensii.wv.  J.,  concurring.  I  concur.  It  i.s  apparent  that  this 
statute  raises  a  doubt  whether  or  not  it  was  contemplated  by  its  framers 
that  the  state  should  he  subject  to  its  provisions.  Under  fundamental 
and  familiar  principles  of  construction  of  statutes  such  as  this  the 
existence  of  the  doubt  is  the  solution  of  the  inquiry.  Whenever  such 
a  doubt  does  exist  the  construction  favors  the  sovereign.  The  sovereign 
is  not  brought  within  the  .scope  of  ils  own  laws  unlass  the  intent  that 
this  should  be  done  is  made  plainly  to  appear.  This  general  rule  of 
construction  favoring  the  sovereign  in  case  of  doubt  is  applied  to  grants 
by  the  state,  to  statutes  of  limitation,  to  rights  of  action,  and,  indeed, 
to  all  laws  and  contracts  cimcerning  which  it  may  be  thought  that  the 
st^ite  is  included  or  is  a  party.  If,  in  truth,  the  state  dejfires  to  subject 
itself  to  the  law  here  in  question  it  could  and  should  do  so  in  language 
of  dear  and  unmistakable  import. 

Sloss,  J.  aiTd  SiiAw,  J.,  concurred. 
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(No.  1— March  8,  1912.) 

(Chapter  39S.  Laws  1911.)  ' 

MARTHA  A.  McAVlN,  fob  herself  and  uimob  cuild,  ROBT.  J.  McAVlN, 
Applicant,  vs.  CITY  ELECTRIC  COMPANY  (a  cokpobation),  Defendant, 

CoNDixiONB  OF  CouPENSATiON — EVIDENCE. — Under  section  3  of  the  act,  compeuaa- 
tion-cSD  be  allowed  only  when  the  following  facts  appear:  (1)  Both  employer 
and  employee  are  subject  to  the  coni|>enEatioa  provisions  of  the  net.  (2)  Em- 
ployee at  the  time  of  the  acoident  was  performios  service,  (a)  withio  the  st.-oi>e, 
(b)  growing  out  of,  (c)  incidental  to,  his  employment,  (3)  Accidental  injurj' 
was  approximately  caused  by  accident. 

BuBDEN  OF  Proof.— The  burden  of  proof  is  upon  the  person  claiming  compensation 
to  show  that  the  above  conditions  of  compensation  exist.  When  this  proof  has 
been  made,  the  employee  is  entitled  to  compensation  unless  the  employer  shall 
affirmatively  show  other  facts  which  would  defeat  his  right  to  compensation, 

Inpf.rence  of  Fact.— a  tact  may  be  proved  by  direct  or  circumstantial  evidence. 
When  circumstantial  evidence  is  relied  upon,  it  must  be  sufficiently  strong  to 
justify  the  Board  in  drawing  an  inference  of  fact. 

I'bbsumftion — JuMWAL  KoTirE. — The  Board  will  lake  judicial  notice  of  Ihe  accept- 
ance of  compensation  by  the  employer  and  it  will  be  thereafter  presumed  Chat 
his  employees  are  also  under  compensation,  unle^  the  contrary'  be  shown. 

E  Word  "Appboximately." — The  word  "approximately,"  as 
n  3  of  section  3  of  the  net  is  to  he  given  the  same  construction 
is  by  law  given  to  the  word  "proximately." 
section  'J  of  tiie  act.  the  right  to  eompensation  exists  without 
nee  and  therefore  negligence  on  the  pajt  of  the  employer  or 
a  immaterial  issue, 
—lender  section  10  of  the  act,  if  failure  to  serve  notice  within 
thirty  days  after  the  accident  was  not  due  to  any  intent  to  mislead  the  employer 
and  if  he  was  not  in  fact  misled  thereby,  the  claimant  is  not  barred  from  recov- 
ery under  (he  net.  When  an  accident  resulting  In  death  occurs  at  the  employer's 
plant  and  such  employer  had  full  notice  and  knowledge  of  the  happening  of  such 
accident  and  took  stet)s  to  fully  protect  his  own  interests  imuiediately  thereafter, 
he  can  not  have  been  prejudiced  by  the  failure  to  serve  the  notice  of  injury. 

Release  of  Liabilitt. — Instrument  considered  and  eoiiHtriied  to  be  a  receipt  and 
not  a  release.  A  receipt  is  merely  evidence  of  a  fact ;  it  is  not  conclusive  and 
may  be  contradicted  by  parole  testimony. 

Dependents— Parties. — Under  subdivision  3  of  section  9  of  the  act,  where  an 
employee  under  compensation  leaves  a  wife  and  minor  child  surviving  him,  Ihe 
wife  in  conclusively  presumed  to  be  "solely  and  wholly'  dependent  upon  decedent 
and  the  minor  is  not  entitled  to  any  imrt  of  the  compensation  whic.i  may  be 
awarded.  Thei'eforo.  Ihe  minor  is  not  a  necessiary  and  proiwr  party  to  the  appli- 
cation to  recover  compensation  in  such  cases. 

Time  When  Employeb  Rra'ostES  Sueuect  to  Cosii'ensatcojj. — Under  section  7  of 
the  act,  an  employee  in  the  service  of  the  employer  at  the  time  the  latter  elects 
compensation,  who  does  not  affirmatively  elect  eomiiensaCion.  does  not  come 
under  compensation  until  ho  shall  have  remained  in  such  employment  for  thirty 
days  after  the  employer  has  filed  his  election.  (T>iBsenting  opinion  on  this  point 
filed  by  Will  J.  French.) 

Applitifttion  for  conipcnsatinii  for  de;itli.     TIip  facts  arc  stated  in  the 
apinion  of  the  Board.     The  doi.-oa.sed  wa.s  }>i'ld  not  to  lie  tin  einjiloyefi 
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within  the  meaning  of  the  act  and  the  applicant  was  therefore  denied 
compensation. 

W.  D.  Cardu-ell,  attorney,  for  Applicant. 

Gvy  Earl  and  W.  H.  Spaulding,  attorneys,  for  Defendant. 

This  applieation  was  filed  on  the  12th  day  of  January,  1912,  by  the 
above  named  applicant,  Martha  A.  McAvin,  the  surviving  widow  of 
James  J.  McAvin,  deceased,  in  behalf  of  herself  and  minor  child,  Robt. 
J.  McAvin,  to  adjust  a  controversy  concerning  compensation  under  the 
"Employers'  Liability  Act,"  chapter  399,  Laws  of  1911,  arising  out  of 
the  death  of  said  James  J.  JU-Avin,  deceased. 

The  admitted  facts  relative  thereto  may  be  briefly  stated  as  follows : 

The  decedent,  James  J,  McAvin,  entered  into  the  employ  of  the  Uity 
Electric  Company,  a  corporation,  the  defendant  heroin,  under  a  con- 
tract of  hire  made  an  or  about  the  3d  day  of  September,  1907,  and 
remained  in  their  employ  continnously  thereafter,  in  various  capacities, 
down  to  the  17th  of  November,  1911. 

On  the  14th  day  of  November,  l9ll,  defendant  duly  and  regularly 
filed  with  this  Board  an  acceptance  of  the  "Employers'  Liability  Act" 
(chapter  399,  Laws  of  1911),  in  the  manner  and  form  required  by 
section  5  of  said  act,  and  thereby  became  subject  to  the  ' '  compensation ' ' 
provisions  of  said  act.  Decedent  was  in  defendant's  employ  at  said 
time  under  said  contract  of  hire  and  did  not  at  any  time  thereafter 
serve  upon  defendant  the  written  notice  that  be  elected  not  to  he  sub- 
ject to  the  "compensation"  provisions  of  said  act,  authorized  by  sec- 
tion 7  of  the  act,  nor  did  he  at  any  time  notify  defendant  that  he 
desired  to  accept  said  provisions. 

On  the  17th  day  of  November,  1911,  at  8  o'clock  p.m.  (three  days  after 
defendant  elected  compensation},  decedent  was  found  dead  in  the  base- 
ment of  the  electrical  plant  of  defendant,  at  Beach  and  Mason  streets, 
in  the  city  and  county  of  San  Francisco,  lying  on  the  cement  floor  in 
front  of  an  open  low-tension  electrical  switchboard,  carrying  a  220-volt 
current  with  a  maximum  capacity  of  600  amperes.  A  wooden  cover 
used  as  a  guard  for  this  switchboard  had  fallen  on  decedent  and  par- 
tially covered  him.     When  found  the  body  was  cold. 

At  the  time  of  his  death,  decedent  was  employed  by  defendant  as  chief 
operator,  with  regular  hours  of  employnicut  from  8  o'clock  a.  m.  to  5 
o'clock  p.  m.,  and  was  very  often  called  u]>on  to  work  much  later.  He 
was  paid  $110.00  per  month  for  an  eight  hour  day  and  in  addition  double 
wages  for  overtime.  He  was  permitted  to  keep  track  of  his  own  over- 
time and  determine  for  himself  the  amount  he  was  entitled  to  charge 
as  such. 

As  chief  operator,  it  was  part  of  decedent's  duty  to  inspect,  from  time 
to  time,  the  working  of  the  various  parts  of  defendant's  plant. 
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For  the  year  prior  to  his  death,  decedent  earned  the  sum  of  $1,596.45, 
of  which  $1,320.25  represented  regidar  wages  and  $276.20  overtime,  and 
if  his  dependents  are  entitled  to  compensation,  under  section  8  of  the 
act,  they  should  be  awarded  three  times  said  sum  or  $4,789.35. 

Decedent  left  surviving  him  a  widow,  Martha  A.  McAvin,  and  a 
minor  child,  Robt.  J.  McAvin.  Said  minor  has  no  legal  guardiao 
appointed  by  law  or  otherwise. 

After  the  death  of  decedent  and  on  or  about  the  12th  day  of  Decem- 
ber, 1911,  said  Martha  A.  McAvin  executed  the  instrument  marked 
Kxhibit  "A"  and  attached  to  defendant's  answer  herein,  which  defend- 
Hiit  claims  releases  it  from  all  liability. 

The  written  notice  of  the  happening  of  said  accident,  referred  to  in 
.lection  10  of  the  act,  was  not  served  on  defendant  within  thirty  days 
thereafter  by  applicant  or  by  any  one  in  her  behalf,  but  defendant  knew 
of  decedent's  death  immediately  and  was  represented  at  the  coroner's 
autopsy  held  on  the  18th  day  of  November,  1911,  and  at  the  inquest 
held  on  the  12th  day  of  December,  1911,  at  which  a  verdict  was  rendered 
that  the  decedent  came  to  his  death  by  electrocution,  as  the  result  of  an 
accident. 

Defendant,  while  admitting  all  the  foregoing  facts,  upon  the  hearing 
.strongly  urged  the  following  points  as  grounds  for  denying  the  appli- 
cation in  this  matter: 

First — That  decedent  was  not  killed  by  accident. 

Second — That  if  decedent's  death  was  the  result  of  an  accident,  such 
accident  was  due  to  his  own  wilful  misconduct. 

Third — That  at  the  time  of  hLs  said  death,  decedent  was  not  perform- 
ing service  within  the  scope  of  his  employment  or  growing  out  of,  or 
incidental  thereto. 

Fourth — That  the  accident  was  not  caused  by  any  negligence  on  the 
part  of  defendant. 

Fifth- — That  a  notice  of  injury  was  not  .served  upon  defendant  within 
the  thirty-day  period  and  that  defendant  was  prejudiced  thereby. 

Si3:th — That  after  the  death  of  said  James  J.  McAvin,  the  applicant, 
Martha  A.  McAvin,  for  a  good  and  valuable  consideration,  executed  and 
delivered  to  defendant  the  instrument  attached  to  their  answer  marked 
Exhibit  "A,"  and  that  tbi.s  instrument  was  a  full  and  complete  release 
and  satisfaction  of  any  and  all  claims  that  she  might  or  could  have 
against  defendant  by  reason  of  the  death  of  decedent. 

Seventh — That  said  minor,  Robt.  J.  McAvin,  was  a  proper  and  neces- 
sary party  to  this  proceeding  and  that  hi,'*  mother,  Martha  A.  McAvin, 
was  not  his  legal  gimrdian  and  was  not  authorized  to  represent  him 
herein. 
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Eighth — That  at  the  time  of  hiy  said  death,  decedent  was  not  an 
employee  subject  to  the  compensation  provisions  of  said  act. 

Under  section  16  of  the  act,  after  final  hearing;,  the  Board  is  onlj- 
required  to  make  and  file  its  findings  upon  all  facts  involved  in  the 
controversy  and  its  award,  stating  its  determination  as  to  the  rights  of 
the  parties.  However,  in  view  of  the  fact  that  this  is  the  first  contro- 
versy under  "compensation"  submitted  to  the  Board  for  its  decision, 
and  8s  this  proceeding  raises  many  important  questions  which  are  of 
great  interest  to  the  people  of  the  state,  the  Board  deems  it  advisable  to 
express  its  opinion  upon  all  the  issues  raised  without  regard  to  the  fact 
that  the  majority  of  such  issues  do  not  affect  the  final  determination  of 
the  Board. 

As  a  general  rule  the  burden  of  proof  is  upon  the  party  holding  the 
affirmative,  and  therefore,  the  party  claiming  compensation  must  show 
that  the  conditions  of  compensation  exist.  These  conditions  of  compen- 
sation are  set  forth  in  section  3  of  the  act,  as  follows : 

"Sec.  3.  Liability  for  the  compensation  hereinafter  provided 
for,  in  lieu  of  any  other  liability  whatsoever,  shall,  without  regard 
to  negligence,  exist  against  an  employer  for  any  personal  iujury 
accidentally  snstained  by  his  employees,  and  for  his  death  if  the 
injury  shall  approximately  cause  death,  in  those  eases  where  the 
following  conditions  of  compensation  concur: 

(1)  "Where,  at  the  time  of  the  accident,  both  the  employer  and 
employee  are  subject  to  the  provisions  of  this  act  according  to  the 
succeeding  sections  hereof. 

(2)  Where,  at  the  time  of  the  accident,  the  employee  is  per- 
forming service  growing  out -of  and  incidental  to  his  employment 
and  i-s  acting  within  the  line  of  his  duty  or  course  of  his  employ- 
ment as  such. 

(3}  "Where  the  injury  is  approximately  caused  by  accident,  either 
with  or  without  negligence,  and  is  not  so  caused  by  the  wilful  mis- 
conduct of  the  employee. 

And  where  such  conditions  of  compensation  exist  for  any  per- 
sonal injurj-  or  death,  the  right  to  the  recovery  of  such  compen- 
sation pursuant  to  the  provisions  of  this  act,  and  acts  amendatory 
thereof,  shall   be  the  exclusive  remedy  against  the  employer  for 
such  injury  or  death," 
The  Board  will  take  notice  of  the  filing  of  the  acceptance  of  the  act 
by  the  employer  and  when  the  employer  has  elected  compensation,  it 
will  be  presumed  that  his  employees  are  also  under  compensation,  unless 
the  eontrarj-  bo  shown. 
The  burden  of  proof,  then,  is  upon  the  applicant  to  show: 

(1)  That  the  emploj-ee  at  the  time  of  the  accident  was  performing 
.service,  (o)  within  the  scope  of,  (!>)  growing  out  of,  and  ic)  incidental 
to  the  employment. 

(2)  That  the  injury  for  which  compensation  was  claimed  was  approx- 
imately caused  by  accident. 
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When  this  proof  has  been  made,  the  employee  is  entitled  to  compen- 
sation unless  the  employer  shall  affirmatively  show  other  facts  which 
would  defeat  the  right  to  compensation.  For  example,  the  burden  of 
proof  is  upon  the  employer  to  show  "wilful  misconduct"  in  the  event 
he  relies  upon  this  as  a  defense. 

When  an  issue  of  fact  arises,  this  burden  of  proof  may  be  met  by 
direct  or  circumstantial  evidence.  Where  circumstantial  evidence  is 
relied  upon,  it  must  be  sufficiently  strong  to  justify  the  Board  in  draw- 
ing an  inference  of  fact  from  the  evidence  produced. 

The  Board  is  of  the  opinion  that  the  word  "approximately,"  used  in 
subdivision  3  of  section  3,  is  to  be  given  the  same  meaning  that  has  been 
given  the  word  "proximate"  in  law,  and  that  the  applicant  for  compen- 
sation must  show  that  the  accident  was  the  "proximate"  cause  of  the 
injury. 

Considering,  then,  the  particular  facts  in  issue: 

Firs(— The  cause  of  death.  There  was  no  direct  evidence  relative  to 
this  other  than  the  testimony  of  the  physicians. 

Dr.  M.  E.  Magnus,  the  coroner's  physician,  who  conducted  the  autopsy 
on  the  18th  day  of  November,  1911,  and  Dr.  Geo.  Rothganger,  who 
assisted  at  this  autopsy,  both  of  whom,  although  called  by  applicant, 
may  be  said  to  be  unbiased  witnesses,  testified  that  certain  pathological 
changes  affecting  the  body  could  have  resulted  only  from  death  by 
clcetrocution. 

This  testimony  was  not  seriously  controverted  by  the  other  physician, 
Dr.  A.  K.  Hruman,  who  represented  defendant  at  the  autop,sy. 

All  the  doctors  a^frced  that  all  the  decedent's  organs  were  normal, 
and  that  there  was  no  indication  of  death  from  any  other  cause. 

Certain  witnesses  called  by  defendant  were  of  the  opinion  that  a 
220-volt  current,  regardless  of  the  amperage,  could  not  cause  death, 
and  basing  their  condasion  solely  upon  this  belief  were  positive  in  their 
testimony  that  death  was  not  caused  by  electrocution.  These  witnesses 
were  the  employees  of  the  defendant  and  were  not  expert  witnesses. 

There  are  recorded  in  the  various  electrical  journals  and  in  books 
dealing  with  this  subject  many  authentic  instances  where  death  has 
been  caused  by  contact  with  an  electrical  current  of  less  than  220  volts. 
Douglas  Knocker  in  his  work  on  "Accidents  in  their  Medico-Legal 
Aspects,"  at  page  275,  refers  to  a  case  where  contact  with  a  65-volt 
electrical  current  caused  death. 

Incidentally,  we  desire  to  cull  attention  to  the  fact  that,  although 
request  was  made,  defendant  failed  to  c-itc  a  single  authority  to  the  effect 
that  a  220-volt  current  could  not  cause  death,  when  other  circuni-stancea 
were  favorable. 
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Just  prior  to  his  death,  decedent  had  washed  his  hands  and  the  testi- 
mony showed  that  the  cement  floor  direetly  beneath  the  switchboard  was 
wet,  so  that  a)l  conditions  were  favorable  to  the  liappening  of  an  acci- 
dent such  as  this. 

The  position  in  which  decedent  was  found,  directly  beneath  the  open 
switchboard,  with  the  cover  of  that  switchboard  lying  on  top  of  him, 
when  taken  in  conjunction  with  the  testimony  of  the  physicians  and  in 
the  absence  of  any  testimony  to  the  contrarj-  or  any  other  explanation 
of  death,  would  seem  to  conclusively  prove  that  death  was  caused  by 
olectroeutioin  resulting  from  an  accident. 

Second— 'I'he  defendant  alleges  that  decedent's  death  was  caused  by 
his  own  wilful  misconduct.  The  burden  of  proof  is  upon  defendant  to 
prove  this  fact,  and  since  there  is  not  a  scintilla  of  evidence  upon  this 
issue,  it  must  be  found  against  defendant. 

In  passing,  it  should  be  noted  that  it  is  only  "wilful  misconduct," 
that  is  to  sav  "intentional  misconduct,"  that  .iustifies  denial  of  com- 
pensation. 

Third — Decedent,  as  chief  operator,  had  charge  of  this  switchboard 
and  as  such  it  was  plainly  within  the  scope  of  his  employment  to  inspect 
the  same.  But  defendant  contends  that  his  services  for  the  day  were 
over  and  that  he  was  therefore,  at  the  time  of  the  accident,  not  perform- 
ing services  growing  out  of  his  said  employment  or  incidental  thereto. 

It  appeared  that  the  decedent  was  authorized  to  use  his  own  discre- 
tion in  determining  the  time  when  his  services  should  no  longer  be 
required  for  the  day.  Decedent  had  not  put  on  his  coat  and  the  most 
reasonable  inference  to  draw  from  the  facts  in  evidence  is  that  he  went 
down  to  tlie  basement  to  look  things  over  before  going  home;  found 
something  that  required  attention  in  connection  with  the  switchboard 
and  that  he  was  performing  service,  at  the  time  of  the  accident,  growing 
out  of  and  incidental  to  his  employment  as  chief  operator  and  for  which 
he  would  have  been  paid  if  death  had  not  resulted  therefrom. 

Fourth — Under  section  3  of  the  act  (supra)  the  right  to  compensation 
is  a  right  given  "without  regard  to  negligence,"  and  therefore,  negli- 
gence on  the  part  of  the  employer  or  employee  is  immaterial.  The 
Board  refused  to  consider  any  evidence  on  tltis  issue. 

Fifth — Notice  of  injurj'.  Although  notice  of  injury  required  by 
section  10  of  the  act  was  not  served  upon  defendant  within  the  thirty- 
day  period,  yet  defendant  was  not  prejudiced  thereby.  It  had  full 
notice  and  knowledge  of  the  happening  of  the  accident  and  at  all  times 
was  careful  fully  to  protect  itself.  Furthermore,  applicant  did  not 
know  that  the  present  law  had  been  passed  and  therefore  it  can  not  be 
said  that  her  failure  to  serve  such  notice  was  due  to  any  attempt  to 
mislead  defendant.  Injury  and  intent  must  both  be  shown  to  defeat 
recovery  upon  this  ground. 
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Sixth — Release  of  liability.  Subsequent  to  the  death  of  decedent,  the 
said  applicant,  Martha  A,  MeAvin,  executed  an  instrument  in  the 
words  and  figures  following,  to  wit : 

"Whereas,  On  the  17th  day  of  November,  1911,  James  J.  McAvin 
(also  called  James  MacAvin)  was  in  the  employ  of  the  City  Electric 
Company,  a  California  eorporatiou,  and  ou  said  day  was  found 
dead  in  the  basement  of  the  steam  plant  of  said  corporation;  and, 

Whereas,  At  the  time  of  his  death,  there  was  due  and  owing  him 
from  said  corporation  his  wages,  the  sum  of  seventy-six  ($76.00) 
dollars,  .  t,^ 

t\ow,  therefore,  in  consideration  of  the  sum  of  one  hundred  and 
thirty-two  and  85/100  dollars  ($132.85)  from  said  corporation,  the 
receipt  whereof  is  hereby  acknowledged  by  the  undersigned,  sur- 
viving wife  of  said  James  J.  McAviu,  the  undersigned  hereby 
acknowledges  receipt  in  full  from  said  corporation  of  all  claims 
and  demands  on  the  part  of  said  MeAvin,  or  of  the  undersigned, 
against  said  corporation,  whether  for  wages  due  to  said  MeAvin, 
or  otherwise,  or  at  all,  the  undersigned  hereby  acknowledging  to 
said  corporation  that  she  attached  no  blame  to  said  corporation  in 
connection  with  the  death  of  her  husband. 

Dated:  San  Praneiseo,  California,  December  12th,  1911. 

(Signed)         Mrs.  Martha  A.  McAvin. 
Witness : 
(Sgd.)     Albert  A.  Perkin." 

Defendant  claims  that  the  foregoing  instrument  constitutes  a  full  and 
complete  release  of  all  liability.  The  Board  is  of  the  opinion  that  it  is 
not  a  release  but  merely  a  receipt,  and  as  such,  is  not  conclusive  and 
may  be  contradicted  by  parole  testimony. 

At  the  time  of  his  death,  there  was  due  to  decedent  the  sum  of  $76.00 
and  defendant  caused  applicant  to  be  advised  shortly  thereafter  that 
decedent's  name  would  be  carried  on  its  pay  roll  until  the  end  of  the 
month  of  November,  1911.  The  amount  mentioned  in  said  instrument 
and  paid  to  applicant  coincides  with  the  amount  that  applicant  was 
informed  was  to  he  paid  to  her,  unconditionally,  as  decedent's  wages 
and  she  intended  only  to  receipt  for  such  earnings  and  did  not  intend, 
nor  did  she,  release  any  right  or  claim  that  she  might  or  could  have 
against  defendant  by  reason  of  the  death  of  her  husband. 

In  passing  upon  an  instrument  similar  to  this,  the  Supreme  Court  of 
this  Ntate  has  said : 

"We  think  the  jury  and  the  trial  court  were  fully  warranted  in 
finding  against  defendant  on  its  contention,  based  upon  a  'receipt 
in  full  of  all  demands,'  that  the  damages  here  sought  to  be  recov- 
ered had  been  settled  and  paid  for  by  defendant.  The  written 
receipt  did  not  discharge  the  indebtedness  unless  it  was  so  intended 
at  the  time  it  was  made.  Plaintiff  testified  that  the  receipt  was 
for  his  wages,  and  the  amount  which  was  paid  at  the  time  of  making 
the  receipt  exactly  covers  his  wages  and  the  ten  dollars  defendant 
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proposed  to  pay  on  the  doctor's  bill.  The  plaintifE's  testimony 
looks  reasoDable,  and  the  jury  were  warranted  in  acting  upon 
it:  Davis  vs.  Diamond  Carriage,  etc.  Company,  146  Cal.  59,  61. 

"She  testified  that  at  her  request  it  was  read  to  her  by  Green, 
the  defendant's  timekeeper,  and  that  from  what  he  read  and  his 
explanation  of  it  to  her,  she  wa^  led  to  believe  that  it  was  simply  a 
receipt,  and  upon  her  request  her  husband  signed  the  paper  with- 
out reading  it  •  "  •.  The  representations  by  Green  to  the 
plaintiff's  wife  must  be  considered  as  a  representation  by  the 
defendant  to  the  plaintiff,  and  the  jury  was  authorized  to  find  that 
the  plaintiff  did  not  understand  the  contents  or  purport  of  the 
instrument;  Smith  vs.  Occidental  and  Oriental  Steamship  Co., 
99  Cal.  462,  471." 

Attention  is  also  called  to  the  following  quotation  from  California 
Packers  Co.  vs.  Merritt  Fruit  Co.,  6  Cal.  App.  507,  to  wit : 

"The  fact  thnt  it  stated  that  the  money  received  was  in  full  of  all 
claims  and  demands  must  be  held  to  mean  the  claims  and  demands 
for  which  the  money  was  given  in  satisfaction.  A  receipt  may 
always  be  explained,  and  even  the  amount  of  money  stated  in  the 
receipt  to  have  been  paid  may  be  shown  by  parole  evidence  to  have 
been  a  different  sum.  If  the  amount  or  sum  mentioned  in  the 
receipt  may  be  contradicted  by  parole,  there  is  no  reason  why  the 
words  'all  claims  and  demands'  may  not  also  be  contradicted  or 
explained.     One  word  in  a  receipt  is  no  more  sacred  than  another." 

Under  section  28  of  the  act,  after  the  happening  of  the  accident,  the 
parties  have  the  right  to  compromise  and  settle  any  liability  for  com- 
pensation under  the  act.  "Without  in  any  way  passing  upon  the  rights 
of  this  Board  to  set  aside  a  formal  release,  the  Board  is  of  the  opinion 
that,  even  if  the  instrument  signed  by  the  applicant,  should  have  been 
a  formal  release,  still  a  release  procured  under  such  circumstances  would 
not  be  binding  in  a  court  of  equity. 

Seventh — Parties,  Under  subdivision  3  of  section  9  of  the  act  certain 
persons  are  "conclusively  presumed  to  be  solely  and  wholly  dependent 
for  support  upon  a  deceased  employee:  (a)  A  wife  upon  a  hiLsband." 
The  Board  is  of  the  opinion  that  the  classes  mentioned  are  exclusive 
and  where  the  deceased  emplo.vee  leaves  a  surviving  widow  and  a  minor 
child  or  children  the  entire  compensation  is  to  be  paid  to  the  widow,  it 
being  presumed  that  the  minor  will  be  supported  by  her.  Under  this 
construction  the  minor  is  not  a  proper  and  necessary  party  to  the 
proceedings. 

In  passing,  the  Board  desires  to  call  attention  to  the  fact  that  it  is 
not  expressly  authorized  to  appoint  a  guardian  ad  litem  and  that  while 
the  general  intention  of  the  act  is  to  expedite  the  administration  (tf 
this  class  of  disputes,  it  is  questionable  whether  the  Board  would  have 
any  such  right.     Further,  that  when  an  application  is  filed  by  or  in 
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behalf  of  the  minor,  it  should  he  filed  in  the  name  of  the  minor  hy  its 
guardian,  and  not  in  the  name  of  the  guardian. 

Eighth — The  foregoing  disposes  of  all  points  except  the  question  as 
to  whether  or  not  the  decedent  at  the  time  of  his  death  was  an  employee 
subject  to  compensation. 

Section  7  of  the  act  reads  as  follows : 

"Any  employee,  as  defined  in  subsection  (1)  of  the  preceding 
section,  shall  be  subject  to  the  provisions  of  this  act,  and  of  any  act 
amendatory  thereof.  Any  employee,  as  defined  in  subsection  (2) 
of  the  preceding  section,  shall  be  deemed  to  have  accepted  and  shall, 
within  the  meaning  of  section  3  of  this  act,  be  subject  to  the  provi- 
sions of  this  act  and  of  any  act  amendatory  thereof,  if,  at  the  time 
of  the  accident  upon  which  liability  is  claimed: 

(1)  The  employer  charged  with  such  liability  is  subject  to  the 
provisions  of  this  act,  whether  the  employee  has  actual  notice 
thereof  or  not ;  and, 

(2)  At  the  time  of  entering  into  his  contract  of  hire,  express  or 
implied,  with  such  employer,  such  employee  shall  not  have  given 
to  his  employer  notice  in  writing  that  he  electa  not  to  be  subject 
to  the  provisions  of  this  act,  or,  in  the  event  that  such  contract 
of  hire  was  made  in  advance  of  such  employer  becoming  subject 
to  the  provisions  of  the  act,  such  employee  shall,  without  giving 
such  notice,  remain  in  the  service  of  such  employer  for  thirty  days 
after  the  employer  has  filed  with  said  board  an  election  to  be  subject 
to  the  terms  of  this  act." 

Leaving  out  all  qualifying  words  not  neee&sary,  in  our  opinion  the 
tiectiom  should  read  as  follows : 

"Any  employee  shall  be  deemed  to  have  accepted  •  •  •  the  provi- 
sions of  this  act  •  "  *  if,  at  the  time  of  the  accident  *  *  *  the  em- 
ployer charged  with  liability  is  subject  to  the  provisions  of  the  act  •  •  • 
and  [ip]  at  the  time  of  entering  into  his  contract  of  hire  such  employee 
shall  not  have  given  notice  in  writing  that  he  elects  not  to  be  subject 
to  the  provisions  of  the  act,  or  [if]  such  contract  of  hire  was  made  in 
advance  of  such  employer  becoming  subject  to  the  provisions  of  the  act 
*  *  •  such  employee  shall  remain  in  the  service  of  such  employer  for 
thirty  days  after  the  employer  has  filed  an  'election'  to  be  subject  to  the 
terms  of  the  act  without  giving  such  notice." 

The  phrase  "at  the  time  of  the  accident"  relates  wholly  to  the  em- 
j-loyee  being,  at  that  time,  subject  to  the  provisions  of  the  act  and  does 
not  at  all  relate  to  the  time  when  the  employee  becomes  subject  to  the 
act. 

Under  the  act,  compensation  is  dependent  upon  contract.  The  filing 
of  the  acceptance  by  the  employer  is  the  offer  on  his  part  to  enter  into 
a  contract  with  his  employees  for  the  compensation  therein  provided 
and  for  the  adjustment  of  any  dispute  that  may  arise  thereunder. 
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The  only  way  provided  by  the  act  whereby  an  old  employee  can 
accept  this  offer  and  eome  under  the  compensation  pravisiona  of  the 
act.  is  to  remain  in  the  employ  of  his  employer  for  thirty  days  after  his 
employer's  "election"  of  compensation  has  been  filed,  during  which 
thirty  days  he  will  be,  and  remain,  under  the  negligence  law  and  must 
bring  suit  in  a  court  of  law  to  recover  damages. 

It  will  seem  that  the  act  is  defective  in  not  providing  a  method 
whereby  old  employees  can  waive  this  thirty-day  period.  We,  however, 
expressly  refrain  at  this  time  from  expressing  any  opinion  as  to  whether 
or  not  an  employee  would  be  entitled  to  compensation  in  the  event  that 
he  notified  his  employer,  prior  to  the  happening  of  the  accident,  that  he 
desired  to  waive  the  thirty-day  period. 

In  the  matter  now  before  us,  we  are  of  the  opinion  that  the  employ- 
ment of  the  decedent  was  terminated  by  his  death  on  November  17, 
1911,  three  days  after  defendant  filed  its  aceeptanee  of  the  act  and  that 
he  did  not  remain  in  the  employ  of  defendant  for  the  thirty-day  period 
required  to  bring  him  under  the  compensation  provisions  of  the  act. 
That  therefore,  at  the  time  of  the  accident,  decedent  was  not  an  em- 
ployee under  compen.sation  and  that  therefore,  his  widow,  the  applicant 
herein,  is  not  entitled  to  the  relief  prayed  for.  We  realize  that  there 
are  many  arguments  to  be  advanced  in  support  of  a  different  construc- 
tion and  of  the  view  taken  by  one  of  the  members  of  this  Board,  yet 
despite  this  fact,  we  believe  that  the  eonstrnction  that  we  have  given  to 
this  section  is  the  proper  construction  to  be  given  and  that  any  defect 
that  may  exist  in  the  law,  must  be  remedied  by  the  legislature  and  not 
by  the  courts  or  by  this  BcMird. 

Our  decision  is  based  solely  upon  our  interpretation  of  .said  section  7 
of  the  act  above  quoted. 

Application  denied  and  award  ordered  for  defendant. 

A.   J.    Pn,I,fiBITRY, 

Willis  I.  Morrison, 
Corn  mission  ers. 

D1S.SENT1NG    OPINION. 

In  dissenting  from  the  majority  opinion  of  the  Industrial  Accident 
Board,  so  far  as  the  decision  is  concerned,  as  laid  down  in  the  third, 
fourth  and  fifth  conclusions  of  law  in  the  award,  I  do  so  in  the  belief 
that  the  spirit  and  letter  of  the  Roseberry  Employers'  Liability  Act 
warrant  such  dissent. 

James  .7.  McAvin  was  found  dead  in  front  of  an  auxiliary  switch- 
board of  the  City  Electric  Company  on  the  evening  of  November  17, 
1911,  at  its  plant  situated  at  the  comer  of  Beach  and  Mason  streets, 
San  Francisco.  Three  days  before  that  date,  on  November  14,  1911, 
the  City  Electric  Company  accepted  the  compensation  provisions  of  the 
law.  ^ 
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The  division  of  opiuioD  between  the  members  of  the  Board  hinges 
upon  the  interpretation  to  be  placed  on  paragraph  (2)  of  section  7 
of  the  act,  which  defines  employees  subject  to  the  law.  These  employees 
are  divided  into  two  clashes,  those  entering  into  their  employment 
after  the  employer  has  accepted  compensation,  and  those  already  em- 
ployed when  the  employer  accepts.  The  first  class  must  give  notice  in 
writing  of  election  "not  to  be  subject  to  the  provisions  of  this  act"  at 
the  time  of  entering  employment.  The  second  class,  the  older  employees, 
are  given  thirty  days  in  which  to  decline  compensation  by  "giving 
such  notice,"  i.  e.,  election  in  writing  not  to  be  subject  to  the  "provi- 
sions of  this  act." 

The  question  at  issue  is:  Does  compensation  or  liability  govern  the 
relations  between  employers  and  the  older  employees  during  the  thirty- 
day  period* 

Workmen 's  compensation  laws  are  designed  to  protect  men  and  women 
engaged  in  industry  who  may  be  injured.  This  is  done  in  different 
ways  by  different  laws,  according  to  the  country  or  state.  All  these 
laws  have  a  schedule  or  plan  of  financial  payments  to  the  injured. 

Employers  in  California  have  the  exclusive  right  to  first  accept  com- 
pensation. It  matters  not  how  anxious  the  employees  may  be  to  receive 
the  benefits  of  compensation,  imless  the  employer  makes  the  initial  move 
by  registering  with  the  Industrial  Accident  Board,  and  thereby  enters 
into  contractual  relations  with  the  State  of  California,  the  employees 
are  prevented  from  leaving  the  liability  side  of  the  law. 

The  wage-earners  the  world  over  are  in  favor  of  compensation  laws, 
although  there  are  differences  of  opinion  as  to  the  form  such  laws 
should  take.  The  absence  of  equal  option  on  the  part  of  the  (employers 
and  employees  under  California's  liability  law  necessitates  the  broadest 
possible  construction  of  the  statute  in  order  that  substantial  justice  may 
be  done. 

It  may  be  argued  that  employees  have  the  same  right  first  given  to 
employers  of  contracting  or  agreeing  to  compensation.  This  is  nom- 
inally true,  but  that  freedom  which  is  the  essential  part  of  a  contract 
or  agreement  is  missing  under  our  economic  conditions.  If  the  employer 
decides  upon  the  compensation  method,  duly  registers  with  the  Indus- 
trial Accident  Board  and  makes  his  arrangements  to  carry  compensation 
insurance,  it  is  unlikely  that  an  employee  who  prefers  the  old  common 
law  of  liability  will  stand  in  the  employer's  way. 

A  situation  whereby  an  employer  would  be  unacquainted  with  his 
exact  standing,  even  for  thirty  days,  would  be  an  injustice  to  him.  I'he 
law  gives  him  the  first  option.  After  accepting  compensation,  and 
immediately  notifying  hi.s  employees  as  required  by  law,  he  should  be 
enabled  to  determine  his  status.     Experience  in  California  tells  us  that 
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some  employers  carry  their  own  insurance,  when  they  accept  the  com- 
peosatioD  provisions.  Possibly  they  could  not  afford  to  do  this  under 
the  liability  side  of  the  law,  for  oeeasionaUy  heavy  damages  are  awarded 
to  injured  men  where  there  ia  negligence  or  carelessness.  Within  the 
last  few  months  in  the  State  of  California  a  cheek  for  $92,000  was  paid 
to  a  man  severely  hurt.  If  an  employer  has  notice  in  writing  from  an 
employee  that  compensation  ia  not  acceptable,  as  provided  by  law,  then 
the  employer  can  determine  his  future  course  and  protect  himself  accord- 
ingly, either  by  securing  liability  insurance  or  in  some  other  way. 

It  will  be  admitted  that  an  employee  should  not  operate  under  both 
liability  and  compensation  for  a  period  of  thirty  days,  with  the  law 
as  it  now  stands. 

Section  3  states  that  the  employer  and  employee  are  subject  to  tlie 
provisions  of  this  act  "according  to  the  succeeding  section  hereof  at 
the  time  of  the  accident."  Further  on  in  the  same  section  it  is  laid 
down  that  the  option  (coropen-sation  or  liability)  can  only  be  exercised 
when  the  injurj-  is  caused  by  ' '  personal  gross  negligence  or  wilful  per- 
sonal misconduct  of  the  employer,  or  by  reason  of  his  violation  of  any 
statute  designed  for  the  protection  of  employees  from  bodily  injury." 
This  section  shows  that,  except  for  the  reasons  given,  there  must  be 
a  fixed  condition,  either  compensation  or  liability. 

An  employer  accepts  compensation  for  some  good  and  sufficient  reason 
or  reasons.  It  matters  not  whether  it  be  the  belief  in  a  more  humane 
way  of  treating  those  injured  while  at  work,  or  to  avoid  the  possibilities 
of  having  to  pay  heavy  damages  in  case  of  a  lawsuit.  Suffice  it  to  say 
that  the  employer,  by  his  act,  over  which  he  has  complete  control, 
accepts  compensation  from  the  minute  he  registers  and  thereby  implies 
a  desire  that  his  factory  or  plant  should  operate  under  that  system. 

To  say  that  a  man  entering  employment  the  day  after  registration 
is  immediately  under  compensation  unless  he  elects  in  writing  not  to 
accept,  and  that  an  older  employee  must  wait  thirty  days  before  com- 
pensation applies,  is  a  discrimination  opposed  by  the  spirit  of  the  law. 

If  the  older  employee  were  required  to  accept  compensation  by  giving 
"notice  in  writing,"  there  would  not  be  the  least  doubt  of  the  letter 
of  the  statute.  But  it  is  clearly  stated  that  he  must  dcrline  compen- 
sation by  giving  "notice  in  writing,"  and  within  a  time  limit  of  thirty 
days.  I  Therefore  the  implication  is  that  he  is  under  compensation  and 
can  only  choose  the  liability  side  of  the  law  by  committing  his  desire 
to  paper  and  presenting  the  document  to  the  employer. 

It  may  he  necessary  to  have  a  variance  b<'twcen  old  and  new  employees 
under  an  elective  compensation  law.  There  are  thousands  of  men — in 
the  building  trades  industry,  for  instance— whose  work  necessitates 
frequent  change  of  employers.     Xo  settled  condition  could  prevail  under 
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compensation  unless  provision  were  made  for  this  changing  status  of 
employers  and  employees. 

A  different  situation  confronts  the  old  employees.  After  the  employer 
has,  possibly  for  months,  and  ofttimes  acting  upon  legal  advice,  decided 
to  "elect"  compensation,  he  does  so  without  consulting  his  employees. 
The  latter  should  have  the  right  of  ascertaining  what  the  decision 
means  to  them,  and  time  is  necessary  to  do  this.  Option  is  given 
these  employees.  They  want  to  study  "liability"  and  "compensation" 
and  make  their  selection  accordingly. 

Section  7  {paragraph  2)  says  that  an  old  employee  shall  be  "subject 
to  the  provisions  of  the  act"  if  he  shall  "without  giving  aueh  notice, 
remain  in  the  service  of  such  employer  for  thirty  days  after  the 
employer  has  filed  with  said  board  an  election  to  be  subject  to  the 
terms  of  this  act." 

That  paragraph  may  jastly  be  interpreted  to  mean  that  compensation 
may  be  declined  in  favor  of  liability  by  giving  "to  his  employer  notice 
in  writing."  Also  that  all  option  is  lost  to  the  old  employee  who  fails 
to  so  decline  compensation  within  the  time  limit,  and,  after  the  expi- 
ration of  thirty  days,  there  shall  be  no  doubt,  and  both  employer  and 
employees,  old  and  new,  are  fully  bound  by  the  compensation  law. 

It  is  unlikely  that  an  employer  would  raise  the  contention  that  an 
old  employee  was  not  under  compensation  until  the  expiration  of  thirty 
days  if  negligence  or  carelessness  caused  injury  or  death.  The  lower 
compensation  schedule  would  be  preferred  to  the  possibility,  or  prob- 
ability, of  a  heavy  damage  award  from  a  jury. 

The  City  Electric  Company  wanted  compensation  to  govern  its  rela- 
tions with  its  employees  from  and  after  Novtmlwr  14,  1911.  That  is 
proved  by  the  voluntary  acceptance  of  the  compensation  provisions  of 
the  Roseberry  law  on  the  date  mentioned. 

Mr.  McAvin  waa  a  thoroughly  competent  electrician.  That  was 
admitted  on  all  sides.  He  had  worked  for  the  City  Electric  Company 
for  years.  He  knew  the  heavy  death  toll  paid  annually  by  electricians. 
Knowing  that  any  da.v  may  be  the  last  to  a  man  engaged  in  this 
haitardous  occupation,  it  may  fairly  be  said  that  Mr.  McAvin,  had  he 
wished  to  accept  the  liability  part  of  the  law  and  decline  compensation, 
would  have  given  the  City  Electric  Company  written  notice  before  his 
death.  He  had  three  days  in  which  to  do  this,  and.  while  the  law  gave 
him  thirty  days,  yet  the  period  is  exclusively  reserved  for  declination 
of  compensation  and  acceptance  of  liability  by  a  "notice  in  writing" 
to  the  City  Electric  Company.     No  snch'noticC  was  given. 

If  John  Doe  had  been  electrocuted  at  the  same  time  as  was  Mr. 
McAvin,  and  had  entered  the  employ  of  the  City  Electric  Company 
on  the  same  day — November  17,  1911 — John  Doe's  widow  would,  in 
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all  probability,  have  received  an  award  equal  to  three  times  her  hus- 
band's annual  average  earnings. 

Mr.  McAvin's  widow  and  child  are  denied  equal  award,  though  his 
record  of  service  covered  a  period  of  years,  owing  to  the  construction 
given  to  the  thirty-day  periml  in  which  the  deceased  had  the  option 
of  refusing  compensation  by  accepting  liability,  which  option  was  not 
used  up  to  the  time  of  death. 

I  therefore  dissent  from  the  majority  opinion  of  the  Industrial 
Accident  Board  ruling  against  jurisdiction  in  this  case  for  the  reasons 
hereinbefore  set  forth. 

Will  J.  French, 

Note. — On  April  19.  1912.  applicant  fllcd.  In  the  Superior  Court  In  and  for  the 
city  and  cnunCy  or  San  Francisco,  an  application  for  the  review  of  the  award  of  the 
Board,  denying  compensation,  rendered  in  pursuance  of  the  foregoing  opinion.     After 

hntrlllK.   the  court,  under  date  of  August  2»,   1"'"    — ' — ■■  "-   — -—    ._._>_-  .,.- 

award  rendered  by  the  Board  herein. 


{No.  2— April  25,  1912.) 
(Chapter  399,  Laws  1911.) 

HARRY  CHRIST,  AppJicont.  vs.  PACIFIC  TELEPHONE  AND  TELEGRAPH 

COMPANY  (A  COBPOBATION),  Defendant. 
BuBDEN    OP    Proof— Nature    and    Extent   of    Disability— I^oss    ov    Eabninq 

Capaciti. — The  burden  ot  proof  is  upon  the  person  claiming  compenaalion,  to 

prove  the  nature  and  extent  of  bis  disability  and  also  the  probable  loss  of  camiug 

capacity  resulting  tberefrom. 
Rule  of  Conhtbitction. — The  proviBions  of  the  act  are  to  be  liberally  construed, 

with  a  view  to  effect  its  objects  and  to  promote  justice. 
Pabtiai  Disability — Constedction  of  Term, — The  tenu  "partial  disability"  as 

used  in  section  8,  subdlvpion  2-b  of  the  act,  is  not  to  be  re^^trictod  to  physical 

capacity  merely,  bat  includes  such  injuries  as  circumscribe  the  workman's  area 

of  employment  and  lessen  his  wage-earning  capacity. 
Increased  Risk— Suitable  Eufiayuent, — The  mere  fact  that  by   reason  of  the 

injury  sustained,  the  risk  would  be  greater  in  following  the  old  employment,  does 

not  necessarily  carry  with  it  the  implication  that  the  employment  is  nusuitable. 

The  additional  risk  may  be  small  or  may  be  slightly  increased,  and  one  that  that 

class  of  employment  would  readily  assume. 
Particulab   Injury— Ixjsb   or  Eve.— The   loss  of   an   eye   by   a   laborer  does   not 

materially  increase  the  risk  of  the  employment  or  render  tlie  employment  unsuit- 

Wage-barniko  Capacity — Particular  Injury — lx)ss  or  Eye — Pabtiai,  Dia- 
ABIMTT. — liosa  of  an  eye,  by  the  applicant,  a  laborer,  considered,  aud,  from  the 
facts  found,  held  to  circumscribe  bis  area  of  employment.  lessen  his  wage-eamine 
capacity,  and  to  constitute  a  permanent  "partial  disability"  within  the  meaning 
of  the  act,  and  to  entitle  the  applicant  to  the  compensation  fixed  by  the  net,  that 
is,  65  per  cent  of  bis  probable  weekly  loss  ot  wages. 

Application  lor  coinpeiisatimi  for  loss  of  ait  eye.  The  facts  are 
stated  in  the  opinion  of  the  Board.  Applicant  was  awarded  one  hun- 
dred ($100.00)  dollars  for  medical  and  surgical  treatment,  etc.,  ninety- 
six  and  52/100  ($96.52)  dollars  for  the  period  of  total  disability  and  the 


EMPLOYERS'   LIABILITY    ACT    DECISIONS.  2l 

further  sum  of  one  and  30/100  ($1.30)  doUare  per  week  during  the 
remainder  of  the  fifteen-year  period  limited  by  the  act. 

Thos.  V.  Wickes  and  Francis  M.  Colvin,  attorneys,  for  Applicant. 
Pillsbury,  Madison  &  Sutro,  attorneys,  for  Defendant. 
This  application  was  filed  by  the  above  named  applicant,  Harry 
Christ,  to  adjust  a  controversy  concerning  eompensation  under  the 
"Employers'  Liability  Act,"  chapter  399,  Laws  of  1911,  arising  out 
of  an  injury  sustained  by  applicant  on  the  14th  day  of  December,  1911, 
while  in  the  employ  of  the  above  named  defendant.  Pacific  Telephone 
and  Telegraph  Company,  a  corporation,  at  the  city  of  Stockton,  Cali- 
fornia, 

It  appears  that  the  applicant  entered  into  the  employ  of  defendant 
on  said  day  as  a  laborer  and  was  to  receive  the  sum  of  !f2.25  per  day 
for  his  services.  Defendant  was  laying  its  cables  in  one  of  the  streets 
in  said  city  and  applicant  was  put  to  work  breaking  up  the  concrete 
pavement  on  said  street  along  with  a  fellow-laborer,  one  Nick  Andrews — 
Andrews  holding  a  gad  and  applicant  swinging  a  sledge.  Upon  strik- 
ing the  gad  a  piece  of  metal  flew  from  it  and  lodged  in  applicant's  left 
eye,  completely  destroying  the  sight  of  the  eye. 

After  the  happening  of  the  accident,  applicant  was  taken  to  the  Saint 
Joseph's  Home  and  Hospital  at  Stockton  for  treatment  and  on  the  19th 
day  of  December,  1911,  his  injured  eye  was  removed  by  Dr.  Barton  J. 
Powell,  who  attended  him  while  in  the  hospital  and  for  some  time 
thereafter. 

Under  ordinary  circumstances  a  person  will  completely  recover  from 
an  operation  of  this  character  in  three  weeks  or  a  month  and  will  then 
be  able  tn  resume  hard  labor.  Here,  however,  inflammation  set  in  and 
although  applicant  was  discharged  from  the  hospital  on  the  30th  day 
of  December,  1911,  as  a  matter  of  fact  hp  did  not  fully  recover  from 
his  injury  until  the  25th  day  of  February,  1912.  Applicant  then 
became,  and  ever  since  said  time  has  been  and  now  is,  physically  able 
to  perform  the  work  of  a  day  laborer  and  was  then  and  now  is,  fully 
relieved  and  cured  of  the  effects  of  the  injury,  except  that  by  reason 
thereof,  he  has  last  the  entire  sight  of  his  left  eye. 
Section  8  of  the  act  provides  that : 

"Section  8.  "Where  liability  for  compensation  under  this  act 
exists  the  same  shall  be  as  provided  in  the  following  schedule : 

(1)  Such  medical  and  surgical  treatment,  medicines,  medical 
and  surgi<'al  supplies,  crutches  and  apparatus,  as  may  be  reason- 
ably required  at  the  time  of  the  injury  and  thereafter  during  the 
disability,  but  not  exceeding  ninety  days,  to  cure  and  relieve  from 
the  effects  of  the  injury,  the  same  to  be  provided  by  the  employer, 
and  in  case  of  his  neglect  or  refusal  seasonably  to  do  so,  the  em- 
ployer to  be  liable  fur  the  reasonable  expense  incurred  by  or  on 
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behalf  of  the  employee  in  providing  the  same;  provided,  however, 
that  the  total  liability  under  this  subdivision  shall  not  exceed  the 
sum  of  $100.00. 

(2)  If  the  accident  causes  disability,  an  indemnity  which  shall 
be  payable  as  wages  on  the  eighth  day  after  the  injured  employee 
leaves  work  as  the  result  of  the  injury,  and  weekly  thereafter,  which 
weekly  indemnity  shall  be  as  follows: 

(ffi)  If  the  accident  causes  total  disability,  sixty-five  per  cent 
tif  the  average  weekly  earnings  during  the  period  of  such  total  dis- 
ability ;  provided,  that  if  the  disability  is  such  as  not  only  to  render 
the  injured  employee  entirely  incapable  of  work,  but  ako  so  help- 
less as  to  require  the  assistance  of  a  nurse,  the  weekly  indemnity 
during  the  period  of  such  assistance  shall  be  increased  to  one 
hundred  per  cent  of  the  average  weekly  earnings. 

(6)  If  the  accident  causes  partial  disability,  sixty-five  per  cent 
of  the  weekly  loss  in  wages  during  the  period  of  such  partial 
disability. 

(c)  If  the  disability  caused  by  the  accident  is  at  times  total  and 
at  times  partial,  the  weekly  indemnity  during  the  periods  of  each 
snch  total  or  partial  disability  shall  be  in  accordance  with  said  sub- 
sections (a)  and  (6)  respectively. 

(d)  Said  subsections  (a),  (6)  and  (c)  shall  be  subject  to  the 
following  limitations : 

Aggregate  disability  indemnity  for  a  single  injury  shall  not 
exceed  tliree  times  the  average  annual  earnings  of  the  employee. 

If  the  period  of  disability  does  not  last  more  than  one  week  from 
the  day  the  employee  leaves  work  as  a  residt  of  the  accident  no 
indemnity  whatever  shall  be  recoverable. 

If  the  period  of  disability  lasts  more  than  one  week  from  the 
day  the  employee  leaves  work  as  the  result  of  the  accident,  no 
indemnity  shall  be  recoverable  for  the  first  week  of  the  period  of 
such  disability. 

The  aggregate  disability  peri(id  shall  not.  in  any  event  extend 
beyond  fifteen  years  from  the  date  of  the  accident." 

The  defendant  admits  that  it  is  liable  for  compensation  under  the 
foregoing  schedule  as  follows,  to  wit: 

(1)  The  reasonable  expense  incurred  by  applicant  in  providing  ncces- 
sar.y  medical  and  surgical  treatment  and  supplies,  which  amount 
defendant  stipulated  the  full  sum  of  $100.00,  the  limit  fixed  by  sub- 
division (1)  of  the  above  section. 

(2)  One  hundred  per  cent  of  applicant's  wages  during  the  time  that 
he  was  ao  helpless  as  to  rc(iuire  the  a.ssistanee  of  a  nurse,  it  being  stipu- 
lated that  said  amount  should  be  allowed  during  the  entire  period  of 
his  fonfinement  in  the  hospital,  exclusive,  however,  of  the  first  week 
after  the  acei<lent.  for  which  no  indemnity  is  allowed  under  the  act. 

(H)  Sixty-five  per  ci-iit  of  applicant's  wages  during  the  period  of 
total  disability,  it  being  stipulated  that  both  parties  were  lo  accept  the 
opinion  of  the  physician  as  to  Ihe  time  when  applicant  should  he 
physieally  abli^  to  resume  his  work. 
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(4)  Sixty-five  per  cent  of  applicaDt'3  loss  of  wages  during  the  period 
of  partial  disability  fisi^  by  the  Board. 

Prom  tlip  foregoing  statement,  it  will  be  seen  that  the  only  question 
in  dispute  is  "Has  the  lo?s  of  an  eye  by  the  applicant,  a  laborer,  caused 
permanent  partial  disability  within  the  meaning  of  subdivision  2  (fe)  of 
section  8,  snpra,  it  being  admitted  that  the  sight  of  the  other  eye  was 
not  impaired  by  the  accident  and  that  the  applicant  in  all  other  respects 
has  fully  recovered  from  the  effects  of  his  injury?"  In  other  words, 
what  is  the  meaning  of  the  words  "partial  disability"  as  there  used* 
If  there  is  a  partial  disability,  then  under  subdivision  2  of  section  9 
of  the  act : 

"The  weekly  Ices  in  wages  referred  to  in  section  8,  shall  consist 
of  the  difFerenee  between  the  average  weekly  earnings  of  the  injured 
employee,  computed  according  to  the  provisions  of  this  section,  and 
the  weekly  amount  which  the  injured  employee,  in  the  exercise  of 
reasonable  diligence,  will  probably  be  able  to  earn,  the  same  to  be 
fixed  as  of  the  time  of  tlie  accident,  but  to  be  determined  in  view 
of  the  nature  and  extent  of  the  injury." 

The  applicant  strongly  urges  that  his  injurj-  is  of  such  a  nature  and 
extent  that  even  though  the  sight  of  his  remaining  eye  i^  not  in  anywise 
affected  and  even  though  he  may  be  phj'sically  able  to  do  work  of  the 
same  character  as  that  done  prior  to  the  injury,  still  owing  to  the  loss 
of  his  eye,  his  area  of  employment  is  circumscribed  and  he  will  not  be 
able  to  compete  on  terms  of  equality  with  other  laborers,  and  that  the 
risk  of  accident  is  increased  so  that  his  injurj'  is  a  "permanent  partial 
disability"  which  will  result  in  the  loss  of  wage  earnings  and  for  which 
he  is  entitled  to  compensation  for  the  full  fifteen-year  period. 

The  defendant  urges  that  when  applicant  becomes  physically  able  to 
do  the  work  of  a  day  laborer,  there  can  be  no  "partial  disability"  and 
that,  therefore,  compensation  should  cease. 

In  its  opinion  filed  in  the  matter  of  Martha  McAvin  et  al.,  Applicants, 
vs.  City  Electric  Company,  a  corporation.  Defendant,  the  Bcwrd  called 
attention  to  the  fact  that  the  burden  of  proof  is  not  changed  by  the 
compensation  act,  and  that  the  burden  is  upon  the  person  claiming  com- 
pensation, to  show  all  the  facts  necessary  to  entitle  him  to  relief  under 
the  act.  Thus,  the  applicant  must  show  the  nature  and  extent  of  his 
disability  and  also  the  probable  liisn  of  earning  capacity  resulting  there- 
from. In  the  matter  now  before  us,  but  very  little  evidence  was  pre- 
sented upon  this  point  and  the  evidence  presented  was  not  satisfactory. 
However,  both  parties  suggested  that  the  matter  be  left  entirely  to  the 
Board  and  that  the  Board  should  Ije  at  liberty  to  examine  all  available 
statistics,  draw  its  own  concIusicHis  and  make  its  award  in  accord 
therewith. 
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As  we  have  stated,  the  question  first  to  be  considered  is  the  meaning 
of  the  words  " partial  disability"  as  used  in  section  8,  siiMivisions  2-3 
of  the  aet.  Does  "partial  disability"  include  only  physical  disability 
to  do  the  work  heretofore  done,  or  does  it  include  the  case  where  the 
injury  partially  excludes  the  workman  from  his  former  employment  and 
makes  him  less  able  to  obtain  work,  thougtt  it  would  not  make  him  unable 
to  do  the  work  if  he  could  obtain  it ! 

A  man  might  be  able  to  do  the  same  work  that  he  could  have  done 
prior  to  the  accident,  but  by  reason  of  the  injury  might  be  exposed  to 
a  greatly  increased  risk,  thereby  making  it  unfair  and  unreasonable  to 
rwiuirc  him  to  resume  liis  former  oceujiatiun  or  to  refuse  him  compensa- 
tion if  he  did  not.  So  that  if  the  words  are  to  be  construed  in  the 
narrow  sense  and  are  to  be  restricted  to  the  physical  power  to  do  the 
work,  the  act  would  be  productive  of  the  greatest  injustice. 

Compensation  legislation  is  primarily  intended  to  reimburse  a  work- 
man injured  through  an  industrial  accident  for  any  financial  loss  that 
he  may  sustain  thereby.  Such  legislation  does  not  ordinarily  take  into 
account  pain  endured  as  a  result  of  the  accident  or  disfigurement  that 
may  result  therefrom.  It  is  the  wage  earning  ability  which  alone  enters 
into  consideration  and  the  amount  of  compensation  is  made  dependent 
upon  the  probable  loss  of  wage  earning,  to  be  determined  in  view  of  the 
nature  and  extent  of  the  injur;'.  It  would  seem  then,  as  a  general 
principle,  that  a  workman  has  brought  himself  within  the  meaning  of 
the  act,  when  he  shows  that  by  reason  of  an  accident  arising  out  of  and 
in  the  course  of  his  employment,  he  has  sustained  an  injury  which 
circumscribes  his  area  of  employment  and  lessens  his  earning  capacity, 
and  this  whether  or  not  the  injury  has  diminished  his  physical  capacity 
to  follow  his  former  occupation. 

Adolph  S.  Hcdeger,  the  chief  foreman  of  the  underground  construc- 
tion for  defendant,  and  a  witne.-s  called  in  behalf  of  defendant,  was 
asked,  "If  two  men  applied,  one  with  one  eye  and  the  other  with  two 
eyes,  would  you  select  the  oue  with  two  eyes,  other  things  being  equalt" 
and  in  reply  testified,  "I  would— this  probably  would  be  tiie  tendency 
of  the  foremen  that  I  control." 

Employers  generally  discriminate  against  a  one-eyed  man  and  in 
favor  of  a  man  with  unimpaired  vision. 

An  examination  of  the  various  compensation  acts  and  of  the  decisions 
thereunder  show  that  "disability"  is  usually  construed  to  mean  more 
than  mere  phj-sical  incapacity  to  do  work.  Foir  example,  the  wsrk- 
men's  compensation  act  of  the  State  of  Washington  (Chap.  74,  Session 
Laws  1911)  defines  "permanent  partial  di.sability"  as  "the  loss  of 
cither  foot,  one  leg,  one  hand,  one  arm,  one  eye,"  etc.,  and  provides 
that; 
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"For  any  pprmanent  partial  disability  resulting  from  an  injury,  the 
workman  shall  r<;mve  compensation  in  a  lump  sum  in  an  amount  equal 
to  the  extent  of  the  injury,  to  be  detrided  in  the  first  instance  by  the 
department,  hut  not  in  any  ease  to  exceed  the  sum  of  $1,500.00.  (Sec- 
tion 5,  subdivision  3-/.) " 

The  Board  is  therefore  of  the  opinion  that  the  words  "partial  dis- 
nbitity"  as  used  in  the  section  of  the  act  above  cited  are  not  to  be 
restricted  to  physical  capacity  merely,  but  include  such  injuries  as 
eircuniaeribe  the  workman's  area  of  employment  and  lessen  his  wage 
earning  capacity,  and  that  the  injury  sustained  by  the  applicant  is  a 
"pennanent  partial  disability"  within  the  meaning  of  the  act. 

The  next  question  to  be  determined  is  the  probable  weekly  loss  in  the 
wage  earning  capacity  of  the  applicant,  to  be  computed  in  accordance 
with  section  9,  subdivision  2,  svpra. 

Ability  to  earn  is  mainly  dependent  upon  the  following  factors 
(Visual  Economics  by  Magnus  &  Wurdcman,  page  26,  cited  hy  attor- 
neys for  applieaot) : 

(1)  Unimpaired  functional  power  of  bodily  organs. 

(2)  Technical  knowledge  and  skill  required  to  carry  on  the  vocation. 

(3)  The  ability  of  the  individual  to  compete  in  the  labor  market. 
These  factors  can  not  be  regarded  as  equal  in  value,  the  first  two 

l«'ing  of  nearly  equal  value,  while  the  third  is  of  much  less  value. 
Taking  these  factors  up  in  the  order  above : 

(1)  Fvnctiuiutl  power  of  bodily  oryaits.  Within  a  comparatively 
short  time,  applicant's  remaining  eye  will  adapt  itself  to  the  double 
duty  required  of  it  and  the  loss  of  the  other  eye  will  not  materially 
impair  the  functional  power  of  bis  body  to  perform  the  common  labor 
for  which  he  ha.s  fitted  himself.  The  applicant  testified  that  he  would 
be  exposed  to  a  greater  risk  in  following  his  occupation.  The  mere  fact 
that  the  risk  would  be  greater  does  not  carry  with  it  the  implication  that 
the  employment  i.s  unsuitable,  because  the  additional  risk  might  be 
small,  or  it  might  be  very  slightly  incrca'^ed  by  reason  of  the  injury 
and  one  that  that  class  of  employment  would  readily  assume.  (Eyre  vs. 
Houghton,  etc.,  Vol.  Ill,  Butterworth 's  Workmen's  Compensation  Ca.ses 
(England),  250.) 

The  Board  has  found  that  the  risk  to  applicant  is  not  materially 
increased  and  that  the  same  employment  followed  prior  to  the  accident 
is  not  ua-initable  after  the  accident. 

(2)  Technical  knowledge.  Applicant's  technical  knowledge  and  skill 
were  in  uowise  inipaire<l  by  the  accident. 

(3)  Abilily  lu  compftc.  The  Board  is  of  the  o])inion  that  applicant's 
ability  fairly  to  compete  in  securing  employment  is  pennanently  and 
substantially  diminished  and  that  the  amount  which  he  will  be  able 
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to  earn,  in  the  exercise  of  reasonable  diligence,  will  in  view  of  the 
nature  and  extent  of  his  injurj'  be  substantially  less  than  the  amount 
he  could  have  otherwise  earned. 

As  has  been  stated,  employers  generally  discriminate  against  a  one- 
eyed  man  and  in  favor  of  a  man  with  unimpaired  vision.  This  fact  is 
clearly  shown  by  the  testimony  of  Adolph  Hedeger,  a  foreman  in  the 
employ  of  respondent,  to  which  reference  has  been  made.  It  does  not 
appear  necessary  to  analyze  the  reasons  for  this  discrimination,  since 
the  Board  has  only  to  determine  the  loss  which  applicant  sustains 
through  his  inability  to  compote  on  equal  terms  with  his  fellow  laborers. 

A  very  thorough  exatiiination  has  been  made  of  the  various  statistics, 
compensation  acts  and  of  the  decisions  of  the  various  states  and  foreigrn 
countries,  in  order  to  determine  a  general  rule  which  might  be  laid 
down  to  cover  this  loss  of  earning  power. 

The  author  of  "Visual  Economics"  (supra)  attempts  to  work  out 
a  mathematical  formula,  based  upon  the  factors  entering  into  the  wage 
earning  capacity,  for  use  in  detennining  the  loss  sustained  through  the 
various  forms  of  impairment  of  vision,  but  so  much  has  to  be  assumed 
as  a  basis  of  forecalcidation  that  there  seems  to  be  little  room  for  calcu- 
lation, and  the  loss  of  earning  power  must  be  fixed  as  most  states  and 
countries  appear  to  have  fixed  it — so  far  as  formulating  a  general  rule 
is  concerned — arbitrarily,  save  as  sound  judgment  may  modify  arbi- 
trary rules  in  order  to  make  them  fit  the  facts  in  any  particular  case. 

An  examination  of  statistics  shows  a  wide  diversity  of  opinion  as  to 
the  I0S.S  i)S  the  earning  capacity  resulting  from  the  loss  of  an  eye.  In 
the  various  foreign  countries  where  compensation  acts  govern,  an 
allowance  Is  made  ranging  anywhere  from  20  per  cent  of  the  amount 
allowed  for  total  disability  to  50  per  cent  of  such  amount. 

The  legislatures  of  several  of  the  states  in  their  compensation  acts 
have  fixed  an  arbitrary  amount  to  be  allowed  for  certain  specified 
injuries.  In  some  instances  this  amount  is  the  only  amount  allowed  to 
an  injured  workman,  while  in  other  states  the  amount  fixed  is  an  amount 
which  is  allowed  in  addition  to  the  comi)eusation  for  partial  disability 
fixed  by  the  act. 

For  the  purpose  of  illustrating  the  allowances  made,  attention  is 
railed  to  the  compensation  acts  of  the  following  states : 

Massachusetts  Compensation  Act,  chapter  751,  Laws  1911: 

For  partial  disability.  50  per  cent  of  the  loss  of  weekly  wages  ($10.00 
maximum  limit  per  week)  for  a  period  of  three  hundred  weeks. 

Section  11.  part  2  of  the  act,  provides:  "In  cases  of  the  following 
specified  injuries  the  amounts  hereinafter  named  shall  be  paid  in  addi- 
tion to  all  other  compensation  *  '  '  (b)  For  the  loss  by  severance 
of  either  hand  at  or  above  the  wrist,  or  either  foot  at  or  above  the 
nnkle.  or  the  entiri:  and  irrevocable  loss  of  the  sight  of  either  eye,  one 
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half  the  avetHRe  weekly  wages  of  the  injured  person,  but  not  more  than 
ten  dollars  nor  less  than  four  dollars  per  week,  for  a  period  of  fifty 
weeks. '  * 

Nevada  Compemation  Act,  chapter  183,  Laws  of  1911: 

For  partial  di.sability,  60  per  cent  of  the  weekly  loss  of  wage  earnings 
90  long  as  disability  shall  exist,  with  a  maximum  limit,  however,  of 
$3,000.00. 

Seetion  6  •  •  •  provides;  "That  in  addition  to  the  foregoing 
payments,  if  the  injured  person  loses  one  foot,  one  hand  or  one  eye,  he 
shall  reeeive  during  a  fnll  period  of  five  year.s  15  per  cent  of  his  average 
weekly  earnings,  provided  that  in  no  case  shall  all  the  payments  received 
herein  exceed  in  any  month  the  whole  wages  earned  when  the  injury 
occurs,  nor  shall  the  added  percentage  continue  longer  than  to  make  all 
payments  aggregate  $3,000.00." 

A'CM-  Jersey  Compensation  Act,  chapter  95,  Acts  1911: 

Departs  somewhat  from  the  .scheme  of  the  act^  above  cited  in  that 
while  it  allows  a  certain  specified  weekly  payment  for  partial  disability, 
Section  11  (c)  of  said  act  provides:  "For  disability  partial  in  char- 
acter but  permanent  in  quality,  the  compensation  shall  be  based 
upon  the  extent  of  such  disability.  In  ensas  included  in  the  following 
schedule,  the  compensation  shall  be  that  named  in  the  schedule,  to  wit : 
Eye — For  the  loss  of  an  eye,  fifty  per  cent  of  the  daily  wages  during 
one  hundred  weeks." 

Illinois  Compciisnlion  Act,  Senate  Bill  No.  283: 

Seems  to  recognize  that  certain  disabilities  cause  loss  of  earning  power 
even  though  tliey  do  not  make  the  injured  party  [ihj'sicatly  unable  to 
resume  his  former  occupation. 

Section  5  (c)  of  said  bill  as  passed  by  the  legislature  provides:  "If 
an  employee,  by  reason  of  any  accident  ari.sing  out  of  and  in  the  course 
of  his  employment,  receive  any  serious  and  permanent  disfigurement  to 
the  hands  or  face,  but  which  injury  does  not  actually  incapacitate  the 
employee  from  pursuing  his  usual  or  ciLstomary  employment  so  that 
it  is  possible  to  measure  compensation  in  accordance  with  the  scale  of 
compensation  and  the  methods  of  computing  the  same  herein  provided, 
such  employee  shall  have  the  right  to  resort  to  the  arbitration  provisions 
of  this  act  for  the  purpose  of  determining  a  reasonable  amount  of 
compensation  to  be  paid  to  such  employee,  but  not  to  exceed  one  quarter 
(i)  of  the  amount  of  his  compensation  in  case  of  death." 

Attention  is  also  culled  to  the  compensation  acts  of  Maryland,  Mon- 
tana, and  Washington. 

The  various  insurance  companies  which  issue  personal  accident  pol- 
icies show  just  as  great  a  divcrtrencc  in   the  amounts  allowed  as  do 
the  various  state  acts  and  the  amounts  allowed  by  the  administrative 
3—11595 
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boards  in  foreign  countries.  For  example,  The  Royal  allows  one  sixth 
aa  much  for  the  loss  of  one  eye  as  for  the  loss  of  two ;  The  .^tna  allows 
one  eighth;  The  Travelers  allows  one  third  and  the  Pacific  Mutual  and 
Accident  Life  each  allows  one  half. 

Applicant  asked  the  Board  to  allow  an  amount  to  be  determined  in 
accordance  with  the  mathematical  calculations  laid  down  in  "Visual 
Economics,"  supra,  while  an  the  other  hand,  defendant  cited  certain 
English  cases  to  show  that  no  allowance  should  be  made  after  the 
applicant  is  able  to  resume  work. 

In  addition  to  those  cases  cited  by  defendant,  the  Board  has  examined 
all  other  available  reports  from  the  Engli.sh,  New  Zealand,  and  Cana- 
dian cases,  and  its  conclusions  may  be  summed  up  by  the  following 
quotatiOD : 

"The  opinions  and  awards  of  different  arbitrators  vary  enor- 
mously as  to  what  effect  is  produced  upon  a  workman  by  the  loss 
of  one  eye.  Awards  which  appear  to  be  exactly  opposite  and  to 
deal  with  the  same  cla-ss  of  cases  have  been  given,  in  the  one  case 
holding  the  injured  man  can  do  his  old  work,  in  the  other  case 
holding  he  can  not.  In  each  case  the  Court  of  Appeals  appears 
to  consider  the  question  to  be  chiefly  one  of  fact — at  all  events,  the 
awards  have  not  been  disturbed."  (Douglas  Knocker,  "Accidents 
in  their  Medico  Aspect,"  page  935.) 

The  foregoing  citations  and  references  show  the  impassibility  of 
formulating  any  general  rule  from  the  atatistiits  now  available,  and 
further  that  in  the  event  any  such  rule  should  be  formulated  such  rule 
should  be  modified  as  sound  judgment  may  require  to  fit  the  particular 
facts  in  each  case. 

In  "Visual  Economics"  (supra),  the  author  fixes  the  loss  of  earn- 
ing power  in  occupations  requiring  a  high  visual  requirement  at  a 
much  larger  percentage  of  the  wage  earning  than  he  does  for  those 
requiring  low  powers  of  vision.  One  can  readily  appreciate  that  such 
niiLst  be  the  case. 

The  applicant,  Harry  Christ,  was  by  occupation  a  laborer,  and  as 
such  the  Board  in  the  exercise  of  its  judgment  found  that  the  loss  of 
his  eye  caused  permanent  partial  disability  and  fixed  his  loss  in  wage 
earning  capacity  at  the  sura  of  $2.00  per  week,  and  as  provided  by  sec- 
tion 8,  subdivision  2  6  of  the  act,  allowed  hira  65  per  cent  of  this  amount 
or  $1.30  per  week  during  the  remainder  of  the  full  fifteen-year  period 
limited  by  section  8,  subdivision  2  d  of  the  act,  or  until  otherwise 
oniered  by  the  Board. 

For  the  reasons  above  stated,  we  are  of  the  opinion  that  the  applicant 
should  be  awarded  the  compensation  fixed. 

A.  J.  PiLLSBURY. 

Will  J,  French. 
Willis  I.  Morrison. 
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(No.  4— May  10,  1912.) 

(Chapter  399,  Laws  1911.) 


Right  to  Compensation — Good  Faith  Essentiai- — While  the  right  to  compea- 
sation  Is  an  absolute  right  fixed  by  the  act,  the  administ ration  oF  the  act  demanilB 
the  utmost  good  faith  of  thoae  who  come  under  its  terms. 

BviDBNCE — Cbedibilitt  OF  WITNESS, — Id  many  instaoces.  the  only  available  evi- 
dence of  the  nature  and  extent  ot  the  injury  is  the  testimony  of  the  injured 
workman,  who  is  presumed  to  speak  the  truth  (C.  C.  P.  184T).  If  the  work- 
man's testimony  be  discredited,  and  it  clearly  appears  that  he  Incks  good  fnith. 
his  entire  claim  should  be  viewed  with  doubt  and  suspicion.  The  pleadings  and 
testimony  of  applicant  reviewed  and  held  to  indicate  either  a  deliberate  attempt 
to  capitalize  an  old  injuTy  at  expense  of  employer  or  an  utter  disregard  of  the 
truth  by  applicant  aud  bis  attorneys. 

Medical  and  Subgioal  Tbeatment — Burden  of  Pkoof.-— To  recover  (or  medical 
and  surgical  expense  incurred,  applicant  must  show  <1)  the  necessity  for  such 
treatment,  (2)  that  the  employer,  after  notice,  refused  or  neglected  to  furnish 
the  same  or  that  the  treatment  offered  was  not  suitable,  and  (3)  the  reasonable 
value  of  the  treatment  procured  by  applicant. 

.T II MSDICTION ^Dispute  ob  COntrovebsy. — The  Board  is  a  board  of  limited  juria- 
diction.  It  has  jurisdiction  only  after  a  dispute  or  controversy  concerning  com- 
pensation has  arisen  between  the  employer  and  workman. 

PrRPfiSE  OF  Act — Pbocedure. — The  purpose  of  the  act  ir  to  afford  a  quick  and  con- 
venient method  of  settling  claims  for  personal  injuries  sustained  by  a  workman 
and  to  avoid  litigation.  The'  workman  must  tirst  apply  to  his  employer  for  the 
compensation  scheduled,  and  can  not  appeal  to  the  Board  until  thereafter  the 
employer  neglects  or  refuses  to  pay  the  compensation.  Until  the  workman 
makes  this  demand  and  the  employer  refuses  or  neglects  to  pay  the  compensa- 
tion, there  can  be  no  dispute  or  controversy  concerning  compensation. 

Aubnduents^Discbetion  of  Boabo. — The  allowance  of  an  amendment  to  a  plead- 
ing rests  within  the  discretion  of  the  Board  and  amendments  should  be  permitted 
whenever  the  purposes  of  the  set  will  be  forwarded  by  so  doing. 

Application  for  compensation  for  pewonal  injury.  The  facts  are 
stated  in  the  opinion  of  the  Board.  The  applicant  was  denied  any 
compensation  for  medical  or  surgical  treatment,  etc.,  hut  was  allowed 
full  compeasation  for  two  weeks'  disability. 

Francis  M.  Colvin,  attorney,  for  Appliciiut. 
Pillsbury,  Madison  &  Sutro,  attorneys,  for  Defendant. 

For  some  months  prior  to  the  16th  day  of  February,  1912,  the 
applicant,  Harry  V.  Christy  (also  known  as  Harry  Verncr),  worked 
for  the  defendant,  Standard  Oil  Company,  a  corporation,  at  its  plant 
at  Richmond.  Contra  ('osta  (,'onnty.  in  this  state,  as  a  laborer  or  roust- 
about, and  received  the  sum  of  $2.30  per  day,  as  wages,  his  average 
weekly  earnings  being  $13,80. 

On  the  morning  of  the  16th  day  of  February,  1912,  lie  was  directed 
to  assist  in  repairing  a  building  belonging  to  the  defendant  and,  more 
particularly,  to  assist  in  placing  timbers  under  the  floor  of  this  building. 
T*  appears  that  during  the  performance  of  such  labor,  applicant  placed 
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his  back  under  a  6  by  8  inch  timlier  atjoiit  twenty  feet  long,  to  assist 
in  raising  that  timber  to  its  place.  Applicant  alleged  in  his  original 
application  that  in  so  doing  he  accidentally  injured  )iis  back  and 
permanently  dislocated  his  spinal  column. 

It  appears  that  the  applicant  did  not.  at  that  time,  report  his  injury 
to  defendant  or  say  anything  to  any  of  his  fellow  laborers  about  the 
nature  or  extent  of  his  injuries,  nor  did  he  say  anything  about  his 
injurj'  at  any  time  during  the  succeeding  twelve  (12)  days,  except 
that  on  the  morning  of  the  17th  day  of  February,  in  response  to  a 
general  question  as  to  how  he  was  feeling,  he  replied:  "Jly  back  was 
pretty  sore  last  night,  but  I  do  not  think  it  will  amount  to  anything." 

Despite  his  injury,  applicant  continued  to  work  for  twelve  (12)  days 
thereafter,  and  during  said  period  performed  various  kinds  of  heavy 
labor,  including  the  loading  and  hauling  of  lumber,  wheeling  rock  in 
an  iron  wheelbarrow,  as  a  member  of  a  concreting  crew,  and  was  able 
to  perform,  and  did  perform,  all  the  said  work  equally  as  well  as  any 
of  his  fellow  laborers,  and  without  complaining  either  to  defendant  or 
to  any  of  his  fellow  laborers. 

On  the  28th  day  of  February.  1912,  applicant  reported  to  one  of 
defendant's  timekeepers  that  a  pain  in  his  back  had  become  so  severe 
that  he  was  no  longer  able  to  continue  at  work.  Thereupon  defendant 
immediately  instructed  applicant  to  consult  a  physician,  Dr.  Clark  L. 
Abbott,  in  Richmond,  and  gave  him  an  order,  authorizing  and  instruct- 
ing that  physician  to  examine  applicant,  and  to  furnish  such  medical 
care  and  attention  as  might  be  necessary,  and  to  charge,  the  same  to 
defendant.  Dr,  Abbott  found  considerable  rigidity  in  the  muscles  of 
applicant's  back  to  the  right  of  his  spinal  column,  which  he  diagnosed 
as  a  slight  muscular  strain,  apd  for  which  he  prescribed  complete  rest 
for  two  weeks.  This  muscle  rigidity  completely  disappeared  by  the  8th 
day  of  March,  1912.  Applicant  consulted  Dr.  Abbott,  or  his  assistant. 
on  the  fourth,  seventh  and  eighth  days  of  March.  1912,  and  during  this 
time  was  furnished  such  medical  treatment  as  his  case  demanded. 

Applicant  testified  that  while  under  Dr,  Abbott's  care  he  met  a  man 
"from  up  the  country,"  whose  name  he  did  not  know,  who  advised 
him  to  see  the  attorneys  who  now  represent  him,  and  that  after  seeing 
them  he  consulted  Dr.  Gilbert  M.  Barrett,  a  phjsician  recommended 
by  his  attorneys,  and  had  an  X-ray  plate  taken  of  his  back.  Applicant 
testified  that  he  consiilletl  Dr.  Barrett  two  or  three  times  and  then  went 
to  Dr.  Walton  Preston  for  treatment  on  the  24th  daj-  of  March,  1912, 
and  that  he  was  under  Dr.  Preston's  care  upon  the  date  of  the  hearing. 

Applicant  knew  that  Dr.  Abbott,  acting  under  instructions  from 
defendant,  was  ready  to  furnish  all  necessary  medical  and  surgical 
attention  and  supplies,  but  after  the  8th  day  of  March.  1912,  he  never 
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applied  to  Dr.  Abbott  or  defendaDt  for  any  further  treatment,  and 
without  justifipation  determined  not  to  submit  himself  for  treatment. 

Although  Dr.  Abbott  told  applicant  that  defendant  would  allow  him 
the  eonipensation  fixed  by  the  act,  and  explained  what  this  compen- 
sation would  be,  applicant  did  not  make  any  claim  or  demand  on 
defendant  for  compensation  prior  to  the  filing  of  his  application  herein. 
This  application  was  filed  on  March  21,  1912,  and  on  the  twenty-second 
day  of  that  month  defendant  was  served  with  a  notice  of  injury  and 
a  claim  for  compensation,  which  fixed  the  date  of  the  accident  as  the 
27th  day  of  Pebruarj',  although  applicant  testified  that  the  accident 
occurred  some  days  prior  to  that  date,  and  must  have  known  this  when 
the  notice  was  served,  so  that  it  would  seem  that  his  only  purpose  in 
fixing  the  wrong  date  was  to  bring  this  notice  within  the  thirty-day 
period  limited  by  section  10  of  the  act. 

At  the  conclusion  of  the  hearing  applicant  applied  for  and  was 
granted  leave  to  file,  and  did  file,  an  amendetl  application  to  correspond 
to  his  proof.  The  allegations  in  this  amended  application  will  be 
referred  to  later. 

Counsel  for  defendant  in  their  argument  presented  the  following 
points : 

First — The  merits  of  the  case,  (a)  The  cause,  nature  and  extent 
of  the  injury;  (b)  The  right  to  an  allowance  for  medical  care  and 
attendance. 

Second — The  jurisdiction  of  the  board. 

Third — The  application  for  leave  to  file  an  amended  application. 

Considering,  then,  the  points  presented; 

First — The  merits  of  the  case.  While  the  right  to  compensation 
is  an  absolute  right  fixed  by  the  act,  the  administration  of  the  act 
demands  the  utmost  good  faith  on  the  part  of  those  who  come  under 
its  terms. 

This  Board,  the  employer  who  has  elected  compensation  and  the 
physician,  all  stand  in  practically  the  same  position.  A  physician,  in 
the  absence  of  physical  evidence  of  injury,  must  be  guided  by  tht 
statements  made  to  him  by  his  patient.  In  the  absence  of  some  fraud- 
ulent ulterior  motive,  such  statements  are  always  accepted  as  being 
made  at  least  in  good  faith,  and  without  intent  to  deceive.  In  many 
instances,  this  Board  can  have  no  evidence  of  the  nature  and  extent 
of  the  injury,  other  than  the  statement  of  the  applicant.  In  their  brief, 
counsel  for  applicant  cite  section  1847  of  the  Code  of  Civil  Procedure, 
from  which  we  quote  as  follows; 

"A  witness  is  presumed  to  speak  the  truth.  This  presumption, 
however,  may  be  repelled  by  the  manner  in  which  be  testifies,  by 
the  character  of  his  testimony,  or  by  evidence  affecting  his  char- 
acter for  truth,  honesty  or  integrity,  or  his  motives,  or  by  contra- 
dictory evidence;  and  the  jury  are  the  exclusive  judges  of  his 
credibility. ' ' 
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For  the  reason  above  stated,  if  the  testimony  of  the  applicant  be 
discredited,  and  it  clearly  appears  that  he  lacks  the  essential  element 
of  good  faith,  lie  may  expect  this  Board  to  view  his  claim  with  doubt 
and  suspicion. 

In  this  matter  the  original  application  (which  applicant  testified 
that  he  read  and  which  he  signed),  the  notice  of  injury  and  claim  for 
compensation  (signed  by  his  attornejs)  and  the  amended  application 
(signed  by  applicant)  all  contain  statements  which  applicant  mnst  have 
known  were  untrue,  thereby  showing  a  deliberate  attempt  to  capitalize 
an  old  injury  at  the  expense  of  respondent  or  an  utter  disregard  for 
the  truth. 

The  testimony  of  applicant  upon  the  hearing  contradicted  itself  in 
many  essential  particulars,  and  furnishes  additional  grounds  for  believ- 
ing that  his  claim  is  based  largely  upon  attempted  deception.  The  lack 
of  intelligence  displayed  by  the  applicant  may,  perhaps,  partially  excuse 
him.  but  it  does  not  excuse  his  attorneys,  wlio  prepared  and  signed  the 
notice  and  applications.  While  these  attorneys  accept  resiKinsibility 
for  the  mistake  in  the  date  of  the  notice  and  in  seeking  to  recover 
$100.00  for  the  professional  services  of  Dr.  Gilbert  M.  Barrett,  when 
in  fact  his  charge  was  only  $5.00,  by  stating  that  the  former  was  an 
overeight  and  the  latter  a  mistake  in  names  made  by  a  clerk  in  their 
ofBee,  the  Board  does  not  feel  that  the  explanation  offered  is  satis- 
factory. 

(a)  The  cause  and  nature  and  extent  of  the  injury:  For  (he  reasons 
above  stated,  the  Boawd  has  attached  but  tittle  importance  to  the  testi- 
mony given  by  the  applicant,  except  in  the  particulars  where  his  testi- 
mony was  corroborated  by  the  testimony  of  other  credible  witnesses. 
Yet  the  testimony,  when  so  viewed,  does  show  that  applicant  did  in 
fact  meet  with  an  injury  on  the  16th  day  of  February,  1912,  caused 
by  an  accident  arising  out  of  and  in  the  course  of  his  employment  with 
defendant,  and  that  although  applicant  continued  to  perform  heavy 
labor  until  the  28th  day  of  February,  his  condition  then  became  such  as 
to  totally  disable  applicant  and  required  him  to  refrain  from  all  labor. 

Ujioa  the  hearing,  the  X-ray  plate  above  referred  to  showed  that  the 
articulate  process  of  the  fourth  lumbar  vertebra  on  the  left  side  of 
applicant's  spinal  column  had  been  crushed  into  the  fifth  lumbar 
vertebra,  causing  a  curvature  of  the  spine.  Applicant  claimed  that  the 
injury  described  was  caused  by  the  accident  on  February  16,  1912. 

The  consensus  of  the  medical  testimony  was  to  the  effect,  (1)  That 
the  abnormality  shown  ou  the  plate  must  have  existed  for  some  time 
prior  thereto;  (2)  That  it  would  be  impossible  for  a  man  who  sustained 
the  shock  resulting  from  an   injury  such  as  shown  on   the  plate  to 
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GODtinue  working;  (3)  That  at  most  the  injury  caused  a  muscular 
strain,  and  (4)  That  this  strain  was  not  serious. 

The  physician  called  by  applicant  testified  substantially  as  follows; 

Dr.  Ferdinand  Freytag  (the  physician  who  made  the  plate)  r  "The 
injury  shown  upon  the  plate  is  over  a  month  old."  (X-ray  was  taken 
on  March  12.) 

Dr.  Walton  Preston:  "A  man  who  sustained  such  an  injury  could 
not  work  for  three  days  thereafter ;  that  is  why  I  think  the  curvature 
is  not  recent.  The  applicant  can  do  hard  manual  labor  now.  The 
muscular  condition  I  regard  as  of  no  consequence.  While  the  existing 
condition  was  brought  about  by  some  sprain,  it  is  not  a  definite  injury. " 

Dr.  Gilbert  M.  Barrett:  "I  do  not  think  that  the  accident  described 
could  have  caused  this  injury,  although  I  could  not  say  definitely. 
Crushing  would  have  to  be  produced  by  a  weight  directly  straight  or 
laterally.  I  do  not  think  it  possible  that  a  man  receiving  such  an  injury 
as  is  shown  on  the  plate  could  work  at  hard  labor.  In  my  examination, 
I  saw  nothing  that  seemed  to  be  out  of  the  ordinary,  except  the  curva- 
ture of  the  spine.  From  the  physical  examination,  I  wa.f  unable  to 
detect  any  muscular  disability  which  would  prevent  continuance  of 
labor,  since  it  had  already  been  done  subsequent  to  the  injury."  (Dr. 
Barrett  examined  applicant  about  the  10th  day  of  March,  1912.) 

Dr.  Clark  L.  Abbott  (defendant's  physician):  "I  told  applicant 
that  I  thought  he  had  strained  some  of  the  nniscular  attachments  and 
that  he  would  have  to  lay  off  for  possibly  two  weeks.  There  was  con- 
siderable muscular  rigidity  when  I  first  examined  him,  but  this  all 
disappeared  by  the  8th  day  of  March,  1912.  The  injury  shown  on  the 
plate  is  an  old  injury." 

The  Board  found  as  a  fact  that  the  only  effect  of  the  accident  on 
February  16,  1912,  was  to  produce  a  muscular  strain,  causing  total 
disability  from  February  28,  1912,  to  March  20,  1912.  and  awarded 
the  amount  fixed  by  section  8  (2)   (a)  of  the  act,  to  wit:  $17.94. 

(6)  Medical  care  and  attendance:  In  his  original  application  appli- 
cant claimed  $100.00  as  an  allowance  for  the  medical  treatment 
furnished  to  him  by  Dr.  Gilbert  M.  Barrett.  Dr.  Barrett  testified  that 
his  charge  was  only  $5,00.  In  his  amended  application,  applicant 
abandons  this  claim  and  asks  for  $100.00  for  the  professional  services 
of  Dr.  Walton  Preston.  Incidentally,  it  should  be  stated  that  applicant 
did  not  prove  the  value  of  any  medical  services  rendered,  except  that 
rendered  by  Dr.  Barrett,  When  an  applicant  asks  for  such  allowance, 
the  burden  is  upon  him  to  prove  the  reasonable  value  of  the  expense 
incurred  in  this  behalf. 
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The  claim  for  medical  and  surgical  care  and  attention  arises  under 
section  8  of  the  act,  which  provides : 

"Sec.  8,  Where  liability  for  compensation  under  this  act  exists 
the  same  shall  be  as  provided  in  the  followiufr  schedule : 

(1)  Such  medical  aud  surffical  treatment,  medicines,  medical 
and  surgical  supplies,  crutches  and  apparatus,  as  may  be  reason- 
ably required  at  the  time  of  the  injury  and  thereafter  during  the 
disability,  but  not  exceeding  ninety  days,  to  cure  and  relieve  from 
the  effects  of  the  injury,  the  same  to  be  provided  b.v  the  employer, 
and  in  case  of  his  neglect  or  refusal  seasonably  to  do  so,  the 
employer  to  be  liable  for  the  reasonable  expense  incurred  by  or  on 
behalf  of  the  employee  in  providing  the  same;  provided,  however, 
that  the  total  liabilitv  under  this  subdivision  shall  not  exceed  the 
sum  of  $100.00." 

While  section  10  of  the  aet  gives  the  injured  workman  thirt.v  days 
after  the  happening  of  the  injury  in  which  to  serve  the  notice  required 
by  the  aet,  good  faith  and  public  policy  require  that  he  report  his  injury 
to  his  employer,  as  soon  as  it  is  known  that  medical  or  surgical  attention 
will  be  required.  Except  in  cases  of  emergency,  the  employer  can  not 
be  charged  for  medical  and  surgical  expenses  incurred  by  applicant, 
unless  he  has  notice  of  the  injury  and  thereafter  neglects  or  refuses  to 
furnish  the  required  treatment. 

Applicant  did  not  report  his  injury  to  his  employer  or  consult  a 
physician  until  twelve  days  after  the  accident,  although  he  testified  that 
the  pain  was  very  severe.  He  tried  to  explain  this  omission  by  saying 
that  he  did  not  want  to  lose  the  time.  When  his  attention  was  called 
to  the  fact  that  two  Sundays  intervened,  he  said  that  he  never  thought 
of  that.  Finally,  he  said  that  he  did  not  report  the  injury  because  he 
was  afraid  of  losing  his  job.  Applicant  must  have  known  from  his  own 
experience  that  the  excuses  offered  were  not  true,  for  on  a  previous 
occasion,  while  in  the  employ  of  defendant,  he  met  with  an  accident 
and  was  then  furnished  with  all  necessary  medical  attention,  was 
allowed  full  wages  while  totally  disabled,  and  when  able  to  do  light 
work  he  was  temporarily  given  a  position  as  a  watchman  at  higher 
wages  and  longer  hours  than  he  had  earned  prior  to  the  injury. 

When  the  applicant  reported  this  injnrj-  to  his  back,  defendant 
promptly  furnished  him  all  neeessary  medical  care  and  attention  and 
would  have  continued  to  furnish  him  with  such  treatment  as  long  as 
required,  if  applicant  had  not  thereafter,  without  reasonable  justifica- 
tion, neglected  to  apply  for  further  treatment.  Under  such  circum- 
stances, the  defendant  can  not  ho  held  liable  for  the  medical  treatment 
secured  by  applicant. 

flrroiid — The  jurisdiction  of  the  li<)ard.  Sinee  this  Board  is  a  Board 
of  limited  jurisdietioD.  it  follows  that  it  has  jurisdiction  only  in  such 
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cases  as  clearly  come  within  the  grant  of  power  under  the  act.     This 
grant  is  contained  in  section  12  of  the  act,  which  provides: 

"Any  dispute  or  controversy  concerning  compensation  under 
this  act,  including  any  in  which  the  state  may  he  a  party,  shall  be 
submitted  to  a  Board  consisting  of  three  members,  which  shall 
be  known  as  the  Industrial  Accident  Board." 

Under  section  15  of  the  act,  it  has  power  to  act. 

"Upon  the  filing  with  the  Board  by  any  party  in  interest  of 
an  application  in  writing  stating  the  general  nature  of  any  dispute 
or  controversy  concerning  compensation  under  this  act,  it  shall  fix 
a  time  for  the  hearing  thereof,  which  shall  not  be  more  than  forty 
days  after  the  filing  of  such  application." 

It,  therefore,  clearly  appears  from  the  act  that  a  "dispute"  or 
"controversy"  is  an  essential  condition  to  the  vesting  of  anj'  jurisdic- 
tion in  the  Board,  and  that  in  order  for  an  applicant  to  state  a  cause 
of  action  he  must  set  forth  in  his  application  "the  general  nature  of 
the  dispute  or  controversy  concerning  compensation," 

The  application  filed  herein  did  not  meet  with  the  requirements  of 
sfrction  15  of  the  act  (supra),  and  upon  the  hearing  applicant  admitted 
tnat  the  first  demand  for  compensation  made  upon  defendant  was  the 
demand  contained  in  the  application  herein. 

In  the  English  Compensation  Act  of  1906,  the  grant  of  jurisdiction 
i,s  contained  in  section  1  (3)  of  the  act,  which  provides: 

"If  any  question  arises  in  any  proceedings  under  this  act  as 
to  the  liability  to  pay  compensation  under  this  act  (including 
any  question  as  to  whether  the  person  injured  is  a  workman  to 
whom  this  act  applies),  or  as  to  the  amount  or  duration  of  com- 
pensation under  this  act,  the  question,  if  not  settled  by  agreement, 
shall,  subject  to  the  provisions  of  the  first  schedule  to  this  act,  be 
settled  by  arbitration,  in  accordance  with  the  second  schedule  to 
this  act." 

The  following  quotations  from  the  decisions  of  the  English  courts 
clearly  illustrate  the  rule  there  laid  down: 

"There  must  first  of  all  be  a  'question'  between  the  parties,  and 
then  there  is  another  condition,  which  may  or  may  not  oust  the 
jurisdiction — namely,  that  the  question  is  not  settled  by  apreeraent. 
•  •  "  The  mere  giving  of  a  notice  for  a  claim  for  compensation 
did  not  raise  a  'question'  between  the  parties.  The  'question'  to 
be  settled  by  arbitration  must  be  a  (piestion  as  to  the  liability  to 
pay  compensation,  or  as  to  the  amount  or  duration  of  compensa- 
tion." (rollins.  M.  F..  Firlil  vs.  Loiigdcn  &  Sons,  November  15, 
1901,  i  W,  C.  C,  20,  85  L.  T.  571.) 

"The  (piestion  raised  in  this  ca-sc  seems  to  me  to  1h'  one  of  great 
importance,  because  it  conies  to  this,  whelher  an  employer,  perfectly 
willing  to  yield  to  the  law  and  to  give  the  workman  all  that  he  is 
entitled  to,  can  escape  thif  penalty  of  litigation.     In  this  ease  it  is 
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clear  that  the  employer  was  willing  to  do  everything  that  the  law 
obliged  him  to  do."  (Jones  vs.  Great  Central  Railway  Company, 
November  15,  1901,  4  W.  C.  C.  23.) 

In  the  matter  now  before  us,  it  is  clear  to  the  Board  that  the  defendant 
was  willing  to  do  everything  that  the  law  obliged  it  to  do. 

"The  jurisdiction  of  the  county  court  judge  to  make  an  award 
is  very  particularly  limited  by  section  1  (3)  of  the  act.  The  ques- 
tion to  be  settled  by  arbitration  is  not  any  question  between  employ- 
ers and  their  workmen,  but  any  question  'as  to  the  liability  to  pay 
compensation  under  this  act  *  *  *  or  as  to  the  amount  OJ" 
duration  of  compensation  under  this  ae-t."  {Merrer  vs.  Tlillon, 
November  8,  1909,  Court  of  Appeal,  Eng,  3  B.  W.  C.  C.  6.) 

Not  knowing  that  the  applicant  was  a  minor  and  entitled  to  full 
wagps,  the  insuranee  company  paid  her  3s.  6d.  per  week,  instead  of  ten 
shillings  weekly,  down  to  May  12th.  Then  they  got  a  formal  notice  of 
proceedings,  demanding  the  balance,  and  on  May  20th  tendered  the 
balance,  which  was  not  accepted,  as  costs  alleged  to  be  due  were  not 
also  tendered. 

Parwell,  L.  J.:  "Your  showing  is  that  the  solicitor  was  very  active 
in  making  costs.  I  don't  think  we  require  any  authority  to  enable  us 
to  prevent  solicitors  making  casts  in  this  way." 

The  Master  of  the  Rolls  said  that  he  was  only  sorry  that  the  costs 
could  not  be  made  to  fall  upon  the  shoulders  that  should  bear  them. 
He  regretted  that  the  solicitor  should  have  thought  himself  justified 
in  commencing  proceedings  for  which  he  (the  learned  judge)  could 
discover  no  manner  of  excuse.  He  agreed  to  the  dictum  of  Lord  Justice 
Stirling  in  Field  vs.  Longden  {4  W.  C.  C.  20),  that  the  Wca-kmen's 
Compensation  Act  was  intended  for  the  benefit  of  workmen  and  not 
for  the  benefit  of  the  legal  profession.  {Smith  vs.  The  Abbey  Park 
Steam  Laundry  Co.,  Ud.,  Court  of  Appeal,  Eng.  2  B.  W.  C.  C.  142.) 

It  has  also  been  held  that  there  was  no  jurisdiction,  and  that  no 
(jnestion  had  arisen,  where  the  employer  has  had  no  opportunity  of 
either  paying  or  disputing  his  liability,  as  where  a  notii-e  of  accident 
was  given  on  one  day  and  proceedings  for  arbitralion  were  tiiken  the 
next  day.  (Willis,  Workmen's  Compensation  Act,  1906,  at  page  53, 
citing  Call-don  Shipbuilding,  etc.,  Co.  vs.  Kennedy  (1906),  43  S.  L.  R. 
430.) 

The  purpose  of  the  California  act  is  to  afford  a  quick  and  convenient 
method  of  settling  claims  for  personal  injuries  sustained  by  a  workman 
and  to  avoid  litigation.  The  workman  must  first  apply  to  his  employer 
for  the  compensation  allowi'd  under  this  act.  and  cannot  appeal  to  this 
Board  until  the  employer  refuses  to  pay  the  compensation.  When 
applicant  reported  his  injury,  defendant  promptly  furnished  him  with 
medical  care  and  attention.    If  a  demand  had  been  made  by  applicant 
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for  compensation  during  the  time  applicant  was  under  Dr.  Abbott's 
L-are,  it  would  have  been  paid.  Upon  a  refusal  to  continue  the  payment 
a  dispute  would  have  arisen  whitli  could  have  then  been  referred  to  this 
Board.  We  desire  to  concur  with  the  statements  made  in  the  Smith 
case  (supra),  and  are  of  the  opinion  that  they  apply  with  equal  force 
here. 

Upon  the  hearing,  the  defendant  stipulated  that  in  the  event  the 
Board  should  determine  that  it  was  without  jurisdiction,  defendant 
would  waive  this  question  and  consent  to  an  award  upon  the  merits; 
otherwise,  clearly,  the  Board  would  have  been  without  jurisdictian. 

Third — The  application  for  leave  to  file  an  amended  application.  The 
amended  application  offered  (1 )  fixes  the  date  of  the  accident  at  Febru- 
ary 16,  1912;  (2)  abandons  the  claim  of  a  dislocated  hack  and  alleges 
merely  that  "the  applicant's  back  was  verj-  seriously  injured,"  and  (3) 
asks  for  $100.00  for  medical  services  rendered  by  Dr.  Walton  Preston 
and  nothing  for  Dr.  Gilbert  M.  Barrett. 

The  right  to  amend  a  pleading  rests  within  the  discretion  of  the 
Board,  and  should  be  permitted  whenever  the  purposes  of  the  act 
would  be  forwarded  by  so  doing.  In  this  matter  the  Board  granted  the 
right  to  file  the  amended  application,  although,  in  view  of  its  findings 
and  award,  the  matters  set  up  in  the  amended  application  offered  are 
immaterial. 

(1)  At  the  hearing,  the  defendant  consented  to  the  amendment  of 
the  original  application  by  fixing  the  correct  date  of  the  accident. 

(2)  Under  a  claim  for  a  major  injury  a  minor  injury  can  be  proved. 

(3)  The  Board  has  determined  that  applicant  is  not  entitled  to  any 
award  for  expenses  incurred  by  him  for  medicaland  surgical  treatment. 

For  the  reasons  stated,  we  are  of  the  opinion  that  applicant  should 
be  awarded  the  compensation  fixed,  and  should  be  denied  an  award  for 
the  expenses  incurred  by  him  for  medical  and  surgical  treatment. 

A.  J.  PlLLSBUBT. 

WiLi>  J.  French. 
Willis  I.  Morrison. 
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{No.  6— August  20,  1912.) 

(Chapter  399,  Laws  I9I1.) 

ANTON    MACK,   AppUca,,!.    vs.   P.>iCIFIC   TELEPHONE   AM)   TELKGBAPH 
COMPANY    (A  COBWIBATION ) ,  Drfcndanl. 

Physical  Ex  a  mi. ratios— Refusal  to  Submit. — The  rpfusal  of  the  ipjured  em- 
ployee to  submit  to  a  physical  eKHDimalion,  aftei  order  by  tlic  Board,  bars  his 
right  to  conii>eD»iatioD  during  the  period  of  such  refusal.  This  penalty  should  be 
strictly  enforced.  What  constitutes  a  refusal  is  a  questiou  of  fact  to  be  deter- 
mined by  the  Board. 

i:)iHAiiiLiTy — CoNTBincTmo  Causes — .Vcciuentai,  I.njuhy  and  Ili.mcsh. — AVherc 
the  accidental  injury  causes  "disability,"  the  injured  employee  is  entitled  to  com- 
I)ensation,  even  though  the  disability  is  made  more  serious  by  reason  of  illness 
or  other  contributing  cause. 

Compensation — Limitation  of. — The  compensation  awarUod  is  lo  be  meaRured  l)y 
the  disability  directly  traceable  to  the  accJdent,  and  when  Bueh  disability  ceases 
tiie  compensation  terminates,  though  the  injured  person  may  be  still  disabled  by 
illness  or  some  other  cause  wholly  unrelated  to  the  accident. 

AppIicHtion  for  fomjiensation  for  personal  injury.  The  facts  are 
stated  in  the  opinion  of  the  Board.  The  applieant  was  awarded  full 
compensation  durinjr  peri<id  of  total  disability  and  partial  compriDBation 
during  period  of  partial  disability,  pxciudin(i,  however,  the  period  dur- 
ing which  he  failed  to  submit  to  niedieal  examination  after  order  by  the 
Board, 

Anton  Mack,  in  propria  pirsona,  for  Applicant. 
Moil  &  Dillon,  attorneys,  for  Defendant. 

On  the  thirteenth  day  of  February,  1912,  the  applicant,  Anton  Mack, 
a  laborer  employed  by  the  defendant,  Pacific  Telephone  and  Telegraph 
Company,  a  corporation,  at  San  Diego,  was  instrueted  by  defendant  to 
assist  in  loading  pipes  on  a  wapon  and  to  ride  on  this  wagon  to  the 
place  where  these  pipes  were  to  be  delivered,  there  to  help  unload  the 
same.  These  pipes  each  weighed  about  80  pounds.  While  he  was 
riding  on  this  wagon  the  wheels  ran  into  a  ditch  and  applicant  was 
thrown  to  the  ground.  Some  of  the  pipes  were  also  thrown  from  the 
wagon  and.  in  falling,  struck  ap]>licant  on  and  about  the  head  and 
.shoulders,  knocking  out  two  t^  his  teeth  and  injuring  his  right  shoulder. 

Despite  his  injuries,  applicant  continued  to  do  such  light  work  as 
was  assigned  to  him  until  the  nineteenth  day  of  the  month,  when  he 
reported  that  he  was  unable  to  continue  at  work.  He  was  then  in- 
structed to  lay  off  work  and  was  sent  by  defendant  to  its  phreieian  for 
treatment.  Fnim  that  time  until  the  thirty-first  day  of  March,  1912, 
applicant  was  totally  di.salilcd  and  unable  to  do  any  work. 

Although  he  iiad  not  fully  recovered  fnim  the  effects  of  his  injuries 
he  was  given  light  work  l)y  defendant  in  its  storeroom  on  the  first  da.v 
of  April,  1!)12.  and  during  tlie  time  he  was  so  emplo.ved  defendant  paid 
him  his  full  wages,  to  wit,  the  .sum  of  $2.m  per  day.     When  defendant 
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completed  the  work  in  wliich  it  was  then  engaged,  it  closed  this  store- 
room, so  that  applicant  was  thrown  out  of  employment  on  the  first  day 
of  May,  1912,  When  applicant  found  that  he  could  not  obtain  suitable 
employment  in  San  Diego  he  cam(>  to  Los  Angeles,  where  he  now  lives. 

Defendant  admitted  its  liability  for  compensation  for  the  period 
of  two  weelts  and,  while  applicant  was'  still  in  San  Diego,  uncon- 
ditionally tendered  to  him  the  sum  of  $15.60  as  compensation  for  thi.s 
period.  The  applicant  is  a  foreigner  and  does  not  understand  English, 
and  refused  to  accept  this  amount  in  the  belief  that  if  he  did  accept 
it  he  would  he  denied  any  further  relief. 

Defendant  claimed  that  the  disability  resulting  from  the  accident 
terminate*.!  at  the  end  of  throe  weelts  after  applicant  laid  off  work  and 
that  any  disability  thereafter  was  caused  by  illness  or  disease  in  nowi,se 
induced  or  aggravated  by  the  accident. 

At  the  time  of  the  hearing  herein,  to  wit,  the  ninth  day  of  July,  1912, 
it  was  apparent  that  applicant  was  in  a  serious  condition.  The  Board 
was  unable  to  determine  upon  the  evidence  before  it  whether  or  not 
.such  condition  was  due  to  the  accident  or  to  some  cause  unrelated  to  it. 
To  a&sist  the  Board  in  determining  this  question,  the  Board  duly  made 
and  entered  its  order  appointing  Elliott  Alden,  a  duly  licensed  and 
practicing  physician  in  said  city  of  Los  Angeles,  as  medical  examiner, 
and  ordered  and  instructed  thi"  said  applicant  to  p'resent  himself  at 
the  office  of  said  examiner  for  a  physical  examination  on  the  tenth 
day  of  July,  1912.  Applicant  did  not  present  himself  for  examination 
as  ordered  until  tlie  eight  day  of  August,  1912.  It  appears  that  the 
applicant  did  not  fully  understand  the  nature  of  these  proceedings 
or  the  jurisdiction  of  this  Board,  but  it  is  equally  clear  that  he  did 
understand  that  he  was  instructed  to  present  himself  for  an  examina- 
tion, and  that  he  did  not  do  so  for  the  reason  that  he  believed  the 
examination  was  to  !«•  made  by  the  physician  of  defendant  and  that 
he  did  not  think  it  would  avail  him  anything.  We  do  not  consider  that 
the  reason  advanced  excuses  applicant's  failure  to  report. 

After  making  the  examination  on  the  8th  day  of  August,  1912,  Dr. 
Alden  reported  that  the  condition  of  applicant's  shoulder  was  one  of 
partial  fibrous  anchylosis,  such  as  might  follow  the  injury  sustained  by 
applicant  on  the  12th  day  of  February,  1912,  and  that  this  condition 
would  alone  prevent  applicant  from  performing  ordinary  manual  labor; 
that  in  addition  thereto  applicant  was  suffering  from  a  .serious  abdom- 
inal disea.se  in  nowise  to  be  connected  with  the  accidental  injury  and 
not  caused  or  aggravated  thereby,  and  that  this  disease  would  alone 
prevent  applicant  from  performing  ordiiuiry  manual  labor,  even  if 
applicant  had  entirely  recnvcre<l  from  the  effect  of  said  injuries. 

This  case  furni.'ibcs  an  exi-elleut  illu.stratiiin  of  the  nei'cssity  of  the 
provisions  in  the  act  relative  to  the  examination  of  the  applicant  for 
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compensation  by  a  duly  qualified  physician.  Without  such  examination 
it  would  be  impossible  to  diagnose  the  cause  of  applicant 'e  present  con- 
dition. 

The  right  to  require  aueh  examination  and  the  penalty  fixed  for  a 
failure  on  the  part  of  the  injured  person  to  submit  to  the  examination 
upon  request  are  clearly  set  forth  in  section  11  of  the  act,  which  reads 
as  followa : 

"Wherever  in  case  of  injury  the  right  to  compensation  under 
this  act  would  exist  in  favor  of  any  employee,  he  shall,  upon  the 
written  rajuest  of  his  employer,  submit  from  time  to  time  to  exam- 
ination by  a  regular  practicing  physieian.  who  shall  be  provided 
and  paid  for  by  the  employer,  and  shall  likewise  submit  to  exam- 
ination from  time  to  time  by  any  regular  physician  selected  by  said 
Industrial  Accident  Board,  or  any  member  or  examiner  thereof. 
The  employee  shall  be  entitled  to  have  a  physician  provided  and 
paid  for  by  himself  pr&sent  at  any  such  examination.  So  long  as 
the  employee,  after  such  written  request  of  the  employer,  shall 
refuse  to  submit  to  such  examination,  or  shall  in  any  way  obstruct 
the  same,  his  right  to  begin  or  maintain  any  proceeding  for  the 
collection  of  compensation  shall  be  suspended,  and  if  he  shall 
refuse  to  submit  to  such  examination  after  direction  by  the  Board, 
or  any  member  or  examiner  thereof,  or  shall  in  any  way  obstruct 
the  same,  his  right  to  the  weekly  indemnity  which  shall  accrue  and 
become  pay:^le  during  the  period  of  such  refusal  or  obstruction 
shall  be  barred.  Any  physician  who  shall  make  or  be  present  at 
any  such  examination  may  be  required  to  testify  as  to  the  results 
thereof, ' ' 

It  will  he  noted  that  the  employer  has  the  right  to  have  the  injured 
workman  examined  by  his  own  physician  and  that  the  examination  is 
not  confined  to  the  physieian  appoiptcd  by  the  Board  for  that  purpose. 
Therefore,  the  fact  that  the  applicant  herein  did  not  understand  that 
the  examintion  was  to  be  before  an  examiner  appointed  by  the  Board 
is  immaterial,  and  under  this  section  ho  is  not  entitled  to  any  com- 
pensation from  the  tenth  day  of  July,  1912,  to  the  eighth  day  of 
August,  1912.  The  Board  feels  that  the  provisions  of  this  section  should 
be  strictly  enforced  regardless  of  the  hardship  that  it  might  work  in 
any  particular  case.  It  is  to  the  interest  of  the  emploj-er  to  know  at 
all  times  the  condition  of  the  injured  workman  and  to  see  that  he  is 
furnished  the  verj-  best  obtainable  medical  and  surgical  care,  thereby 
minimizing  the  effects  of  the  injury  and  securing  an  early  recovery. 
It  is  probable  that  if  applicant's  shoulder  had  been  properly  treated  it 
would  not  now  be  in  the  condition  in  which  it  is. 

What  constitutes  a  refusal  to  submit  to  examination  is  a  question 
of  fact  to  be  determined  by  the  trial  court.  (Dei-itt  et  al.  vs.  The 
Owners,  etc.,  II  Butterworth's  Workmen's  Compensation  Cases  (Eng- 
land), 383;  Warbij  vs.  Flaistower  <&  Company,  IV  ib.  67;  Morgan  va. 
i>i>wi,  IV  ib.  363,  affirmed  by  House  of  Lords,  V  ib.  184.) 
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III  the  Devitl  case  (stipra)  the  refusal  to  submit  to  the  examination 
except  in  the  presence  of  the  workman's  own  physician  was  held  not 
to  be  a  refusal.  In  the  Morgan  case  (supra)  the  condition  was  held 
to  be  a  refusal.  So  in  the  Warby  case  (svpra)  the  refusal  to  be 
examined  except  in  the  presence  of  the  applicant's  solicitor  was  held 
to  constitute  a  refusal. 

Accepting  the  report  of  the  medical  examiner  as  a  correct  diagnosis 
of  applicant's  present  condition,  and  finding  that  his  present  condition 
is  the  result  of  two  separate  and  distinct  causes,  namely,  the  injury 
to  the  shoulder  and  the  abdominal  disease,  either  of  which  would  pre- 
vent him  from  performing  ordinary  manual  labor,  the  question  arises 
as  to  whether  or  not  applicant  is  entitled  to  any  compensation  and  if 
he  is  entitled  to  compensation,  the  amount  thereof. 

The  compensation  recoverable  by  an  injured  workman  and  the  method 
by  which  it  is  to  be  determined  are  fixed  by  the  act  as  follows: 

"Section  8.  Where  liability  for  compensation  under  this  act 
exists  the  same  shall  be  as  provided  in  the  following  schedule: 

(1)  Such  medical  and  surgical  treatment,  etc. 

(2)  If  the  accident  causes  disability,  an  indemnity  which  shall 
lie  payable  as  wages  on  the  eighth  day  after  the  injured  employee 
leaves  work  as  the  result  of  the  injury,  and  weekly  thereafter, 
which  weekly  indemnity  shall  be  as  follows : 

(a)  If  the  accident  causes  total  disability,  sixty-five  per  cent 
of  the  average  weekly  earnings  during  the  period  of  such  total 
disability;     •     •     •, 

(6)  If  the  accident  causes  partial  disability,  sixty-five  per  cent 
of  the  weekly  loss  in  wages  during  the  period  of  such  partial 
disability. 

(e)  If  the  disability  caused  by  the  accident  is  at  times  total 
and  at  times  partial,  the  weekly  indemnity  during  tlie  periods  of 
each  such  total  or  partial  disability  shall  be  in  accordance  with 
said  subsections  (a)  and  (6),  respectively.     "     •     • 

Section  9.  {!)  The  weekly  earning  referred  to  in  section  (8) 
shall  be  one  fifty-second  of  the  average  earnings  of  the  employee; 
average  annual  earnings  shall  not  be  taken  at  less  than  $333.33,  nor 
more  than  $1,666.66,  and  between  said  limits  shall  be  arrived  at 
as  follows ;     •     •     " 

{<!)  The  fact  that  an  employee  has  suffered  a  previous  disability, 
or  received  compensation  therefor,  shall  not  preclude  him  from 
compensation  for  a  later  injury,  or  for  death  resulting  therefrom, 
but  in  determining  compensation  for  the  later  injury,  or  death 
resulting  therefrom,  his  average  annual  earnings  shall  be  such  sum 
as  will  reasonably  represent  his  annual  earning  capacity  at  the 
time  of  the  later  injury,  and  shall  be  arrived  at  according  to  the 
previous  provisions  of  this  section. 

(2)  The  weekly  lo«s  in  wages  referred  to  in  section  8  shall  con- 
sist of  the  difference  between  the  average  weekly  earnings  of  the 
injured  employee,  computed  according  to  the  amount  which  the 
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injured  employee,  in  the  exercise  of  reasonable  diligence,  will 
probably  be  able  to  earn,  the  sjune  to  l>e  fixed  as  of  the  time  of 
the  aeeident,  but  to  be  determined  in  view  of  the  nature  and  extent ' 
of  the  injury." 

Under  this  section,  if  the  accidental  injury  causes  "disability,"  either 
total  or  partial,  the  injured  workman  is  entitled  to  the  compensation 
fixed  by  the  act,  measured  by  the  loss  iu  earning  capacity,  "to  be  fixed 
as  of  the  time  of  the  accident,  but  to  be  determined  in  view  of  the  nature 
and  extent  of  the  injury."  When  this  right  to  compensation  accrues, 
the  injured  workman  can  not  be  deprived  of  it.  no  matter  what  other 
eonditionfl  may  be  superimposed,  and  even  though  such  conditions  arise 
from  an  independent  cause  and  would  bave  produced  complete  dis- 
ability irrespective  of  the  accident.  The  determining  factor  in  each 
ease  must  be  the  "disability"  actually  arising  out  of  and  caused  by 
the  accident. 

It  must  be  recognized  that  in  cases  of  this  sort  it  will  be  extremely 
difficult  to  fix  the  relative  extent  of  the  two  contributory  causes  of  total 
disability,  namely,  illness  and  injure',  but  this  difficulty  does  not  in  any 
way  interfere  with  the  underlying  prini-iple.  and  the  amount  of  com- 
pensation awarded  mu^t  be  determined  by  the  facts  presented  in  each 
particular  case.  In  this  case  the  Board  found  that  the  "disability" 
actually  arising  out  of  and  causetl  by  the  accident  was  the  "partial 
Hbroua  anchylosis"  of  applicant's  right  -shoulder,  and  further  found 
that  this  disability,  irrespective  of  any  other  disability  not  related  to  the 
accident,  would  decrease  applicjiut's  present  earning  capacity  one  half, 
and  allowed  him  compensation  accordingly. 

The  English  Workmen's  Compensation  Act,  1906,  contains  provisions 
substantially  the  same  as  the  provisions  contained  in  section  8  of  our 
act.  except  that  where  our  act  uses  the  word  "disability"  the  English 
act  uses  the  phrase  "ineapacit.v  for  work."  The  English  courts  have 
held  that  the  arbitrator  must  exercise  his  discretion  in  each  particular 
case  and  cannot  lay  down  any  general  rule  as  to  the  limits  within  which 
compensation  will  be  awarded.  (Wcbstrr  vs.  SImrpc  <fc  Co.,  (1904) 
I.  K.  B.  218.  affinned  in  11,  L..  (IHO;"))  A.  C.  284;  7  W.  C.  C.  118.) 
And  that  evidence  of  the  amount  that  can  be  earned  at  light  work  does 
not  seem  nei'cs.sary.  but  that  the  arbitrator  must  make  the  best  estimate 
he  can  for  the  purpose  of  deciding  the  amount  of  compensation.  (Car- 
diff Corporation  vs.  Hall,  (1911)  I,  K.  B.  1909;  4  B.  W.  C.  C.  159; 
Carlii,  vs.  A.  Slephni  d:  Sons.  Ltd.,  (1911),  48  S.  L.  R.  862.) 

Where  there  was  partial  permanent  incapacity  and  the  workman  had 
to  give  up  the  work  to  which  he  had  returned  owing  to  disease  of  the 
heart,  unconnei-ted  with  the  injur*',  it  was  held  that  the  employers  were 
not  entitled  to  a  termination  of  the  compensation,  unless  they  proved 
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that  there  was  no  ineapaeitj'  from  the  accident  (Cory  Bros.  &  Co.,  Lid., 
vs.  nugkes  (1911),  2  K.  B.  738;  4  B.  W.  C.  C.  291.)  See,  also,  Ward  vs. 
London,  etc.,  3  W.  C.  C.  192. 

It  hardly  seems  necessary  to  state  that  aay  compensation  awarded 
to  the  applicant  is  only  intended  to  cover  such  part  of  his  loss  of 
earnings  as  is  directly  traceable  to  the  accident,  and  that  when  he 
recovers  from  the  effect  of  this  injury  the  compensation  awarded  to 
him  ceases  even  though  he  may  be  totally  disabled  by  illness  or  other- 
wise. As  we  have  already  pointed  out,  the  defendant  has  the  right  at 
any  time  to  require  the  applicant  to  submit  himself  for  a  medical  exam- 
ination, and  in  this  manner  should  be  able  to  determine  just  when  the 
disability  caused  by  the  accident  ceases. 

For  the  reasons  above  stated,  we  are  of  the  opinion  that  the  applicant 
should  be  awarded  the  compensation  fixed,  but  that  he  is  not  entitled  to 
collect  any  compensation  for  the  period  during  which  he  failed  to  sub- 
mit himself  for  a  medical  examination  as  required  by  order  of  ttie 
Board. 

A.  J.  Pn,LSBURY. 

Wi!,i.  J,  FRENcrr. 

WiM.lH    I.    MOKRI.SON. 


(No.  7— October  22,  1912.) 

(Chapter  399,  LawB  1911.) 

IRENE  STEVENS,  Applicant,  vs.  PACIFIC  TELEmONE  AND  TELEfSRAPII 

COMPANY    (a  coBPOBATiON),  Defciidaiil. 


Medical  Carb  ahd  Attentio."!— IjIability  fob  and  IjIuitatid.n  !.•«  TiME.^Thp 
ninety-day  period  diiting  which  tbe  employer  is  required  to  funiish  medical  and 
Bursic'al  treatmenl,  etc.,  under  section  8  (1)  of  the  act,  starts  from  tlie  time  of 
disability,   and,  if  reijuired,  must   be   furnisbed   for   not  to   exceed   ninety  days 
during  disahility,  regardless  of  the  time  of  the  injury.     (Willis  I.  Morrison,  in  a 
dissenting  opinion,  holds  that  such  liability  accrues  at  the  time  of  the  injury 
and  ceases  ninety  days  thereafter.) 
Application  to  retfover  rompensation  for  medical  care  and  attention 
furnished  more  than  ninety  days  after  the  accident.     The  facts  are 
stated  in  the  opinion  of  the  Board.     Applicant  was  awarded  medical 
expenses  incurred  during  the  first  ninety  days'  disability. 
Irene  Stevens,  in  propria  persona,  for  Applicant, 
B.  C.  Carroll  and  11.  C.  Flumhig,  for  Defendant. 
The  only  question   presented   to   this   Board   for  determination   is 
whether  the  defendant  is  respon.sible  to  applicant  for  medical  eare  and 
attention  rendered  within  ninety  days  from  the  date  of  the  accident,  or 
within  ninety  days  from  the  Wginning  of  the  disability  resulting  from 
the  accident. 

4— llKtn  /-->  I 
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The  issue  is  presented  in  the  interpretation  of  subdivision  1  of  sec- 
tion 8  of  the  Employers'  Liability  A<;t,  which  states: 

"Such  medical  and  snrpifal  treatment,  medicines,  medical  and 
sui^ical  supplies,  crutches  and  apparatus,  as  may  be  reasonably 
required  at  the  time  of  the  injury  and  thereafter  during  the  dis- 
ability, but  not  exceeding  ninety  days,  to  cure  and  relieve  from  the 
effects  of  the  injury,  the  same  to  be  provided  by  the  employer,  and 
in  case  of  his  neglect  or  refusal  seasonably  to  do  so,  the  employer 
to  be  liable  for  the  reasonable  expense  incnrred  by  or  on  behalf  of 
the  employee  in  providing  the  same;  provided,  however,  that  the 
total  liability  under  this  subdivision  shall  not  exceed  the  sum  of 
$100.00." 

The  employer  is  required  to  furnish  medieal  attention  "at  the  time 
of  the  injury  and  thereafter  during  the  disability,  but  not  exceeding 
ninety  days." 

The  Employers'  Liability  Act,  in  the  second  paragraph  of  section  8, 
ch'Jirly  lays  down  the  principle  that  compensation  shall  be  payable 
"after  the  injured  employee  leaves  work  as  the  result  of  the  injury." 
Nowhere  is  it  stated  that  any  other  basis  than  loss  of  earning  power 
.shall  be  e.stimated.  In  new  legislation  of  this  kind  it  is  reasonable  to 
interpret  the  aims  and  objects  sought  to  be  attained  in  a  broad  spirit. 
In  this  connection,  the  provision  dealing  with  medical  and  surgical 
treatment  should  be  considered  in  its  relation  to  the  intent  and  scope  of 
the.  law. 

Irene  Stevens  was  injured  on  or  about  the  26th  day  of  November, 
1911.  She  was  struck  in  the  eye  by  a  plug  while  in  the  performance  of 
her  duties  as  a  telephone  operator.  She  felt  no  ill  effects  of  a  serious 
nature  from  the  blow  for  some  weeks,  and  naturally  thought  that  recov- 
ery would  follow  without  bad  results.  There  was  no  effort  to  conceal 
the  injur;';  in  fact,  the  evidence  shows  that  the  young  woman  was 
anxious  to  continue  in  her  employment  and  avoid  any  inconvenience  for 
her  associate  who  was  responsible  for  the  accident. 

After  five  or  six  weeks  tlie  developments  wore  such  that  she  was 
(jbliged  to  discontinue  employment  and  seek  medical  relief.  The  Pacific 
Telephone  and  Telegraph  Company  was  informed  of  the  accident  and 
the  condition  of  Miss  Stevens,  and  has  followed  the  case  from  that  time 
with  a  full  knowledge  of  the  medical  attention  given  by  the  doctor  for 
the  applicant. 

The  only  point  in  controversy  is  whether  the  ninety  days'  medical 
care,  under  tl(«  law.  shall  be  counted  from  the  date  of  injur;-,  Novem- 
ber 26,  1911,  or  from  January  3,  1!)12,  the  date  of  the  lieginning  of  the 
disability.  The  law  say-s  that  the  treatment  must  be  furnished  by  the 
employer,  "at  the  time  of  the  injury,"  but  if  no  treatment  was  necessary 
at  the  time  of  the  injury  and  the  injuiy  appeared  to  be  of  a  trivial 
character,  there  is  no  apparent  reason  why  the  ninety-day  period  dur- 
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iiig  whifh  medical*  treatment  is  to  be  provided  at  the  expense  of  the 
employer  should  date  from  the  time  of  sueh  injury.  The  law  does  not 
say  that  the  treatment  shall  be  supplied  for  ninety  dajs  from  the  time 
of  the  aeeident.  It  does  say,  however,  that  it  shall  be  furnished  "at 
the  time  of  the  injury  and  thereafter  during  the  disability,  but  not 
exceeding  ninety  days."  If,  after  the  words  "ninety  days"  there 
followed  the  words  "from  the  time  of  the  injurj',"  there  would 
then  he  no  doubt  as  to  the  letter  of  the  law.  There  is  no  limita- 
tion, however,  in  this  ccmnection.  The  provision  is  that  the  medical 
attention  shall  be  funiished  not  to  exceed  ninety  days  during  disability. 

Disability  is  stated  by  Webster  to  mean  "lack  of  physical,  intel- 
lectual, or  social  fitness."  The  evidence  in  this  case  clearl.v  proves 
that  there  was  no  lack  in  any  of  these  respects,  and  that  Miss  Stevens 
was  competent  to  do  her  work,  and  did  do  her  work,  from  the  time  she 
met  with  what  was  at  first  thought  to  be  a  minor  injury,  until  the 
developments  caused  her  to  leave  her  employment.  Consequently,  we 
find  no  disability  from  November  26,  litll,  to  January  5,  1912. 

The  Industrial  Accident  Board  decides  that  the  ninety  days 
should  be  counted  from  the  beginning  (vf  the  period  of  disability.  The 
employer,  where  he  has  obligated  himself  to  pay  not  to  exceed  the 
sum  of  one  hundred  ($100.00)  dollars  for  me<lical  treatment,  is  not 
placed  at  any  disadvantage,  and  the  purpose  of  the  law  is  clear. 
Medical  and  surgical  treatment  may  fairly  be  considered  from  the  time 
when  the  need  for  it  became  apparent.  If  a  trivial  hurt  is  reported, 
surely  it  is  a  reasonable  view  of  the  law  that  if,  five  weeks  later,  there 
is  a  change  for  the  worse,  the  period  of  medical  and  surgical  treatment 
would  start  from  the  time  when  medical  attention  was  necessary,  and 
the  ninety  days  be  counted  from  the  time  of  the  first  treatment. 

Failure  of  applicant  to  give  the  re<iuired  notice  of  injury  was 
specifically  waived  by  defendant  at  the  hearing  and  can  not  become 
an  issue  in  this  case. 

For  the  rea.sons  herein  given,  we  are  of  the  opinion  that  the  applicant 
should  receive  the  balance  expended  for  medical  and  surgical  treatment 
and  sup])lics  during  the  period  of  disability  from  January  5,  ]!)12,  but 
for  not  exceeding  ninety  days  from  that  date. 

"Will  J.  Frencu. 

A.  J.  Pn,LSBIIRY, 

A.  J.  I'n.i.sBiiKV,  Coiiiniisifioiu'r,  concurring: 

I  concur  with  my  associate,  W.  J.  French,  in  the  above  opinion  and 
award  for  the  reasons  following: 

1.  The  only  iHiint  at  issue,  as  stipulated  by  the  parties  to  the  pro- 
ceeding (transcript  of  testimony,  page  2.  lines  IS  to  20,  inclusive),  "is 
as  to  whether  the  said  defendant  is  rcspcmsible  to  said  applicant  for 
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medical  oare  and  attention  rendered  to  said  applicant  subsequent  to 
ninety  days  after  the  date  of  said  accident;  that  is  to  say,  the  only 
question  presented  is  as  to  the  interpretation  of  subdivision  1  of  sec- 
tion 8  of  tlie  said  act." 

Had  the  issue  an  to  the  sufficiency  of  the  notice  of  injury  been  placed 
in  issne  by  the  defendant  corporation,  and  not  very  generously  waived, 
my  decision  might  have  been  very  different.  It  will  be  time  enough  to 
determine  the  requirements  as  to  such  notice,  as  to  whether  or  not  every 
seemingly  trivial  scratch  and  bump  must  be  reported  instanter  in  order 
to  preserve  the  rights  of  the  injured  persons  to  medical  treatment,  when 
a  case  arises  specifically  involving  that  issue. 

2.  If  it  be  true  that  there  was  no  evidence  taken  at  the  hearing  to 
show  that  disability  requiring  medical  treatment  did  not  exist  prior  to 
the  date  agreed  upon  as  the  beginning  of  total  disability,  that  lack  of 
evidence  does  not  debar  the  Board  from  fixing  the  date  of  disability  in 
accordance  with  the  stipulation  entered  into  at  and  immediately  prior 
to  the  formal  hearing,  which  date,  the  5th  of  January,  the  parties  to 
the  proceeding  and  the  Board  have  accepted  as  conclusive  an  that  point. 

3.  Waiving  for  this  instance  the  right  of  a  member  of  the  Board, 
not  present  at  a  hearing,  to  join  in  findings  of  faet  as  established  by 
testimony  taken  at  a  hearing,  it  .seems  evident  to  my  mind  that  that 
objection  can  not  extend  to  taking  cognizance  of  facts  established  by 
stipulation  at  or  immediately  prior  to  such  liearing,  and  one  such  fact 
was  that,  whatever  might  have  been  the  fact  prior  to  that  date,  there 
was  disability  on  and  after  January-  5,  1912.  That  stipulated  fact  is, 
in  my  judgment,  alone  sufficient  to  warrant  the  findings  of  fact  in 
which  I  join  my  associate,  W.  J.  French. 

4.  My  associate,  Mr.  llorrison's  dissent  fn>m  the  findings  of  faet, 
filed  therewith  and  appended  thereto,  does  not  in  my  judgment,  raise 
an  issne  of  fact  but  a  conclusion  of  law  and  is  not,  therefore,  a  dissent 
from  the  findings  of  fact  or  germane  fo  the  issue  of  fact. 

A.    J.    PiLLSBURY. 

Willis  I.  Morrison,  Commissioner,  dissenting: 

I  dissent  from  the  conclusion  of  the  majority  of  the  Board  in  award- 
ing to  the  applicant  any  part  of  the  amount  expended  by  her  for 
medical  or  surgical  treatment,  etc.,  after  the  expiration  of  ninety  days 
from  the  date  of  the  accident. 

Apart  from  consideration  of  public  policy,  "Compensation"  is 
founded  upon  the  economic  theory  that  each  industry  should  bear  the 
entire  cost  cif  all  the  various  items,  entering  into  its  product,  and  that 
the  cost  of  industrial  accidents  causing  persojial  injury  to  employees  is 
just  as  proper  a  charge  against  production  as  similar  accidents  to 
machinery.  Theoretically,  then,  an  injured  workman  should  be  entitled 
to  he  reimbursed  for  all  loss  so    sustained,    including    any    an^ount 
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expended  by  him  for  medical  or  sut^cal  treatment,  regardless  of  limita- 
tion in  amount  or  time. 

It  is  admitted  that  a  law  carrjing  into  effect  the  compensation  prin- 
ciple, without  any  limitation,  would  not  be  workable  under  present 
industrial  and  social  conditions.  Therefore,  our  legislature,  in  the 
exercise  of  its  discretion,  has  imposed  such  limitations  on  the  right  of 
the  injured  workman  to  compensation,  as  seemed  necessary  in  order  to 
make  a  workable  law  and  to  induce  employers  to  elect  to  nperate 
under  it. 

The  right  of  an  injured  workman  to  medical  and  surgical  treatment, 
etc.,  is  established  under  section  8 — 1  of  our  act  as  follows : 

"Such  medical  and  surgical  treatment,  medicines,  medical  and 
-  surgical  supplies,  crutches  and  apparatus,  as  may  be  reasonably 
required  at  the  time  of  the  injury  and  thereafter  during  the  dis- 
ability, but  not  exceeding  ninety  days,  to  cure  and  relieve  from 
the  effects  of  the  injury,  the  same  to  be  provided  by  the  employer, 
and  in  case  of  his  neglect  or  refusal  seasonably  to  do  so,  the 
employer  to  be  liable  for  the  reasonable  expense  incurred  by  or 
on  behalf  of  the  employee  in  providing  the  same;  provided,  how- 
ever, that  the  total  liability  under  this  subdivision  shall  not  exceed 
the  sum  of  $100.00." 

While  I  am  of  the  opinion  that  a  compensation  act  should  include 
full  medical  and  surgical  treatment,  our  act  plainly  limits  this  right, 
and  therefore,  even  though  I  may  not  agree  with  the  wisdom  of  so 
doing,  I  feel  compelled  to  give  the  limitation  its  full  force  and  effect, 
without  attemjiting  through  "judicial  construction"  to  extend  this 
limitation,  and  the  liability  of  the  employer,  to  meet  my  particular 
views  and  include  the  case  now  presented.  I£  any  defect  exists  in  the 
law,  it  is  for  the  legislature  to  correct. 

In  my  judgment,  under  the  foregoing  sections,  the  employer  is  liable 
only  for  "such  medical  and  surgical  treatment,  etc.,  as  may  bo  reason- 
ably required  at  the  time  of  the  injury  and  thereafter — but  not  exceed- 
ing ninety  days — "  subject,  of  course,  to  the  limitation  that  there  is 
no  liability  except  during  the  disability. 

The  right  to  medical  and  surgical  treatment,  etc.,  accrues  immediately 
upon  the  happening  of  the  injury,  and  the  liability  of  the  employer 
ceases  ninety  days  thereafter. 

The  eoncliLsion  which  I  have  reached  is  based  upon  what  I  believe 
to  be  the  meaning  of  the  words  used  in  the  si-ction  under  consideration, 
without  refen>TK-e  to  the  purposes  intended  to  be  accomplished  through 
the  ninety-day  liijiitatioii.  A  rdn-sidcratinn  of  the  purposes  for  such 
limitations  and  an  ccaniination  of  similar  provi.sions  contained  in  other 
compensation  acts  inusi  ncrcssarily  .strcuirllien  the  view  above  expressed. 

The  provLsioTis  for  medical  and  surgical  treatment  contained  in  other 
compensation  acts  date  from  the  time  of  the  accident:    Massachusetts 
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Laws,  1911,  Cbap.  751,  Part  II,  seeti(«i  5  (first  two  weeks).  Miehigan 
Laws,  1912,  Part  II,  section  4  (first  three  weeks).  New  Jersey  Laws, 
1311,  Chap  95  sectioD  II  14  (first  two  weeks),  Rhotle  Island  Laws, 
1912,  Art   II  section  5  (first  two  weeks) 

It  is  the  intention  of  all  acts  to  make  the  time  fixed  and  definite, 
thereby  eliminatinft  the  possibilit\  of  disputes  and  to  enable  the 
emplo.ver  to  determine  the  cost  to  him  This  is  done  if  the  liability  dates 
from  the  aceident  Under  aiij  other  lonstnu'tion  of  this  section  it 
would  be  almost  impossible  to  detennine  when  the  employer  had  dis- 
charged his  obligation.  For  if  it  be  held  that  the  liability  exists  for 
uinety  days  after  the  eomnieneenient  of  disability,  and  that  the  employer 
must  furnish  medical  and  surffieal  treatment,  etc.,  during  the  ninety 
(lays  of  disability,  disputes  would  continually  arise  as  to  when  the 
disability  commenced  and  how  long  it  continued,  especially  so  if  the 
periods  of  disability  were  intermittent.  The  emplo^'er  would  not  be  iu 
a  position  to  say.  with  certainty,  until  the  expiration  of  fifteen  years 
from  the  date  of  the  accident,  that  he  had  discharged  his  obligations 
unless  he  furnished  the  treatment  during  the  ninety  days  of  disability, 
or  expended  the  amount  limited  by  the  section. 

"During  the.  disabiliiy."  Apparently  the  majority  of  the  Board 
seem  to  be  of  the  opinion  that  the  word  "disability"  a-s  used  in  the  fore- 
jroing  section  should  include  only  "s(^rious  disability,"  or  disability 
which  entitled  the  injured  person  to  money  compensation,  i.  e.,  dis- 
ability followed  by  loss  of  earning  capacity,  and  state  in  this  par- 
ticular ease,  that  although  the  accident  occurred  on  November  26,  1911, 
applicant  "felt  no  ill  effects  of  a  serious  nature  from  the  blow  for 
some  weeks,  and  naturally  thought  that  recovery  would  follow  without 
bad  results." 

In  view  of  my  conclusion  relative  to  the  ninety-day  limitation,  it  is 
not  necessary  in  this  matter  to  pass  upon  the  meaning  of  the  phrase 
"during  the  disability,"  still,  in  view  of  the  opinion  expressed  by  the 
majority  of  the  Board  it  seems  advisable  to  now  express  my  views. 

In  my  opinion,  any  injury  sufficiently  grave  to  reasonably  require 
medical  or  surgical  care  is  a  disability  within  the  meaning  of  this  sec- 
tion, even  though  the  disability  is  not  sufficiently  serious  to  cause  the 
injured  person  to  discontinue  work  or  diminish  the  earning  capacity. 

It  is  the  plain  duty  of  the  employee  under  compensation  to  imme- 
diately report  an  injury  to  his  employer,  and  as  this  Board  said  in 
Christ)!  vs.  Htaiulard  Oil  Cumimny.  "except  in  cases  of  emergency,  the 
emplo.ver  cannot  he  charged  for  medical  and  surgical  expenses  incurred 
by  the  applicant,  unless  he  has  notice  of  the  injury  and  thereafter 
neglects  or  refuses  to  funiish  the  required  treatment." 

As  this  Board  has  said,  one  of  the  reasons  that  the  employer  is 
required  to  furnish  the  medical  and  surgical  care,  is  because  he  "is 
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perhaps  more  competent  to  judge  the  efficiency  of  the  doctor,  and  to 
provide  proper  medical  and  surgical  treatment  than  the  injured  man," 
and  "it  is  to  the  interest  of  the  employer  to  furnish  the  very  best 
medical  and  surgical  care  to  minimize  the  result  of  the  injury  and  to 
secure  an  early  recovery."  (Pamphlet  on  Compensation  Law  issued  by 
Board,  page  33.) 

The  opinion  of  the  majority  of  the  Board  in  this  case  is  apparently 
contrary  to  the  views  above  expressed,  fey  apparently,  under  their 
opinion,  the  employee  has  the  right  to  determine  when  the  disability 
is  liable  to  become  serious,  and  is  under  no  obligation  to  report  the 
injury  to  the  employer  until  such  time.  Under  ordinary  circumstances 
the  employer  will  have  no  knowledge  of  the  happening  of  the  accident 
until  it  is  reported  by  the  employee,  and  therefore,  will  be  unable  to 
adopt  precautionary  measures. 

While  there  was  perhaps  no  effort  to  conceal  this  injury,  as  a  matter 
of  fact,  it  was  not  reported  until  shortly  before  the  applicant  discon- 
tinued work,  when  it  became  serious.  If  this  accident  had  been 
immediately  reported  and  proper  medical  care  given  to  the  injured  eye, 
it  is  probable  that  the  condition  would  not  have  become  serious. 

Applicant  testified  that  one  of  the  reasons  why  she  did  not  report  her 
injury  immediately  was  because  the  accident  was  caused  through  the 
disobedience  of  orders  bj'  her  assoeiate.  who  would  be  reprimanded,  and 
perhaps  discharged,  if  the  fact  were  brought  to  the  attention  of  her 
employer.  The  order  disobeyed  was  an  order  directetl  towards  the  pre- 
vention of  just  this  sort  of  an  accident,  was  reasonable  and  should  be 
enforced,  and  therefore,  in  justice  to  the  employer,  applicant  should 
have  reported  her  injury  immediately,  or,  failing  to  do  so,  cannot  expect 
to  add  to  her  employer's  ohlination  the  additional  burden  caused  by 
her  own  failure  to  report. 

Assuming  that  I  agreed  with  the  majority  of  the  Board  in  its  con- 
struction of  the  section  under  consideration,  I  should  still  feel  obliged 
to  dissent  from  the  award  upon  the  ground  that  the  award  was  not 
justified  by  the  evidence  introduced. 

The  applicant  is  awarded  "the  amount  due  for  medical  and  surgical 
treatment  during  the  period  of  ninety  days  from  the  beginning  of  dis- 
ability." Neither  the  findings  of  fact  nor  the  award  show  when  the 
diaabilitj'  actually  commenced,  although  it  does  appear  from  the  find- 
ings and  was  admitted  by  defendant,  that  the  applicant  was  totally 
disabled  from  the  5th  day  of  January,  1912. 

The  date  of  the  beginning  of  the  disability  is  a  que.stion  of  fact  to 
be  determined  by  the  Board  from  the  evidence  submitted.  In  my  opin- 
ion, the  evidence  submitted  would  nut  jii.slify  the  Board  in  finding  that 
the  applicant  was  not  disabled  in  any  particular,  prior  to  the  date  of 
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total  disability,  or  )d  tiadiog  that  her  condition  was  such  as  not  to 
require  medical  care  and  attention  prior  to  that  date. 

In  view  of  the  fact  that  there  were  only  two  members  of  the  Board 
present  at  the  hearing  herein,  and  that  there  is  a  difference  of  opinion 
(ionceming  the  matter  under  consideration,  I  do  not  see  how  it  is  possible 
for  the  Board  to  make  any  award  at  this  time.  For,  even  if  it  be 
assumed  that  the  majority  of  the  Board  is  right  in  its  construction  of 
this  section,  and  that  the  liability  for  medical  and  surgical  treatment, 
etc.,  datei  from  the  beginning  of  the  disability,  there  still  remains  a 
question  of  fact  to  be  determined,  namely,  the  date  of  the  commence- 
ment of  the  disability,  and  this  question  of  fact  can  only  be  determined 
by  such  members  of  the  Board  as  were  present  at  the  hearing. 

Wnj-is  I.  Morrison. 

NOTH. — On  Novembpr  20,  I»12,  rtefendent  flted.  In  the  Superior  Court  In  and  (or 
Ihe  cLty  Hnd  county  or  Ran  F'ranoLiico,  an  appUciitton  for  the  review  of  the  award 
—  J.   ,,..  ...^   — J       ThiB  nppllcatloii  wna  BUbsequently  dLamlHaed  at  the  request  Of 


(No.  11— October  22,  1912.) 

(Chapter  399,  Laws  1911.) 

JOHN  NKllLU  Applicant,  va.  BOARD  OF  SUPERVISORS  OB'  THR  COUNTY 

OF  8ANTA  CLARA,  Defendant. 

The  applicant  received  an  injury  to  his  hand  while  working  on  a  pile 
driver.  Blood  poisoning  supervened  with  a  8eri(ms  resulting  disability. 
He  was  an  employee  of  the  defendant  county,  which  liad  not  elected 
compensation  as  provided  by  chapter  399  of  the  Laws  of  1911,  The 
injury  occurred  on  October  27,  1911.  The  application  was  filed 
October  22,  1912.  The  application  was  retained  without  hearing  by 
the  Industrial  Accident  Board  pending  the  decision  in  the  case  of 
Fred  MUler  vs.  A.  J.  Pillxhiry,  cl  al.,  by  the  Supreme  Court  of  the 
State  of  California,  which  was  decided  November  20,  1912,  and  is 
reported  in  164  Cal„  199.  It  was  there  held  by  the  Supreme  Court 
that  the  state  was  not  subject  to  the  compensation  provisions  of  the  law 
without  its  election  to  become  subject  thereto.  As  that  decision  was 
determinative  of  the  question  of  jurisdiction  in  this  case,  the  application 
herein  was  dismissed  for  want  of  jurisdiction, 

Aaron  L,  Sapiro, 
Secretary. 
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(No.  13— November  18,  1912.) 

(Chapter  199.  Laws  1911.) 

MATTHEW  HANNON.  Applicant,  tb.   BOAKD  OF  EDUCATION,  CITY   AND 

COUNTY  OP  SAN  FRANCISCO,  Defendant. 

The  applicant  suffered  aa  accidental  injury  resulting  in  the  frac- 
■  ture  of  both  ankles  and  a  sprained  wrist.  He  was  a  carpenter  in  the 
employ  of  the  defendant,  which  had  not  elected  compensation,  as  pro- 
vided by  chapter  399  of  the  Laws  of  1911.  The  injury  occurred  on 
December  1,  1911.  The  application  vrm  tiled  November  18,  1912.  The 
application  was  retained  without  hearing  by  the  Industrial  Accident 
Board  pending  the  decision  in  the  case  of  Fred  Miller  vs.  A.  J.  Pills- 
bury,  et  al.,  by  the  Supreme  Court  of  the  State  of  California,  which 
was  decided  November  20,  1912.  and  is  reported  in  164  Cal.,  199.  It 
was  there  held  by  the  Supreme  Court  that  the  .state  was  not  subject  to 
the  compensation  provisions  of  the  law  without  its  election  to  become 
subject  thereto.  As  that  decision  was  detcnninative  of  the  question  of 
jurisdiction  in  this  case,  the  application  was  dismis.scd  for  want  of 
jurisdiction. 

Aaron  L.  Sapiro, 
Secretary. 


{Kn.  9— Dccemlicr  f.,  liH2.) 

(Chapter  SSS,  Laws  1911.) 

ANNIE  ItALLINS,  Applicant,  vs.  GREAT  WESTERN  I'OWKIt  (^OMrANY  <a 
cobpobation).  Dcfcngant. 

Dbpenuenct— Question  of  Fact. — Except  as  otherwise  providiJ  by  tlic  ncl, 
dependency  ia  a  question  of  fact,  to  lie  detertuitied  by  the  Bonrd.  Wlipri' 
deceased  made  contributions  to  his  sister  for  her  support,  and  the  money  so  ron- 
tribDted  was  actually  used,  aud  was  necessary  therefor,  Ihe  sister  ia  a  deiiendent 
ot  deceased. 

Partiai.  Dbpendent — Obi,igatio:«  or  Anotileb  to  Support  Dbpkndknt  I'ebhon. 
— It.  as  a  matter  of  tact,  n  sister  is  doi^ndi'iit  for  support  ii|)on  her  ihccnsml 
brother,  sbe  is  entitled  to  compensation  for  his  dcatti,  even  thoutcli  she  may  be 
living  with  her  husband,  and  regardless  of  the  fact  that  by  Inw  Ihe  husband  is 
chatKcd  with  her  support. 

Compensation  for  Death^Auount  of. — A  person  partially  ilcpendeut  uihiij 
deceased  is  entitled  to  such  percentage  of  three  times  the  avfTnee  annual  I'nru- 
ings  of  deceased  as  the  annual  amount  devoted  by  deceased  to  the  support  of 
such  person  bears  to  such  average  earnings. 

Application  for  compensation  for  death.    The  facts  arc  -stated  in  the 
opinion  of  the  Board.     The  applicant,  the  sister    of    deceased,    was 
awarded  the  sum  of  $360  as  a  partial  dependent. 
E.  J.  Dole,  attorney,  for  Applicant. 
W.  H.  Sjtauldinff,  attorney,  for  Defendant. 
On  the  5th  da.v  of  July,   1912.  one  Henry  Ilulseiicrg.  a  common 
laborer,  was  killed  by  accident  while  in  the  course  of  his  employment  in 
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the  service  of  the  Great  Western  Power  Company,  defendant  herein,  a 
portable  derrick  falling  over  upon  him,  his  death  being  praetieally 
instantaneous.  At  the  time  of  such  aeeident  both  the  employing  corpo- 
ration and  its  employee,  Henry  Hnlseberg,  were  under  the  compensation 
provisions  of  chapter  399  of  the  Laws  of  1911,  of  California,  commonly 
known  as  the  Employers'  Liability  Act. 

Said  Henry  Hulseberg  was,  at  the  time  of  hb  death.  24  years  old  and 
unmarried,  and  there  was  no  one  solely  and  wholly  dependent  upon  him 
for  support. 

Annie  Railins,  the  applicant  herein,  was  sister  to  Henry  Hulseberg, 
and,  with  the  exception  of  her  two  small  children  and  an  uncle  living  in 
San  Francisco,  the  only  near  relative  of  Henry  Hnlseberg,  deceased. 

All  the  testimony  on  the  issue,  even  that  of  witness  Jesse  Bowles 
called  by  the  defendant,  was  to  the  effect  that  Hnlseberg  had  at  divers 
Jind  sundry  times  over  a  period  of  three  or  four  years  been  known  by 
them  to  pay  his  sister  money.  These  payments  had  been  three  or  four 
dollars  at  a  time.  The  only  direct  testimony  as  to  how  much  these 
contributions  amounted  to  was  that  of  the  applicant,  Annie  RaUins, 
herself,  who  testified  that  the  payments  amounted  to  ten  or  fifteen 
dollars  per  month,  generally  fifteen;  but  she  confessed  that  she  kept 
no  accounts  and,  in  view  of  the  earning  capacity  of  Hulseberg,  this 
Board  concludes  that  the  applicant  has  overestimated  the  amount  she 
received  and  that  such  contributions  cannot  have  exceeded  the  average 
sum  of  ten  dollars  per  month  the  year  around.  All  the  testimony  like- 
wise showed  that  Henry  Ilukeberg  was  of  good  moral  character  and 
personal  habits,  very  kind  to  the  memlwrs  of  his  family  and,  inasmuch 
as  the  applicant  and  her  children  were  the  only  persons  in  the  world 
rear  and  dear  to  him,  it  is  reasonable  to  conclude  that  he  did  contribute 
to  her  and  their  support  according  to  his  means. 

The  defendant  corporation,  in  its  answer,  denied  that  Annie  Railins, 
the  applicant  herein,  was  or  could  have  been  a  dependent  of  said  Hulse- 
berg, on  the  groiuid  that  siie  was  a  married  woman  and  was  living  with 
and  supported  by  her  husband.  Joseph  Railins.  The  Board  found, 
however,  from  the  testimony  adduce<l,  and  (■omputations  based  thereon, 
that  the  earnings  of  the  husband.  Joseph  Railins.  were  insufficient  to 
maintain  her  family  without  the  infliction  of  hardship,  and  that  the 
contributions  of  applicant's  brother,  Hulseberg,  were  necessary  for  the 
support  of  herself  and  children. 

Subsection  (3)  of  section  9  of  tiie  liability  act  defines  as  persons 
"solely  and  wholly  dependent."  excluding  all  others,  "a  wife  upon  a 
husband;  a  husband  upon  a  wife  upon  whcwe  earnings  he  is  partially 
or  wholly  dependent  at  the  time  of  her  death ;  a  child  or  children  under 
Ihe  age  of  eighteen  years  (or  over  said  age  but  physically  or  mentally 
iacapacitated  from  earuing)  upon  the  parent  with  whom  he  or  they  are 
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living  at  the  time  of  the  death  of  such  parent,  there  being  no  surviving 
dependent  parent." 

There  were  no  such  preftirred  dependents  of  the  said  Henry  Iliilse- 
l>er{r,  deceased.  The  statute  tlien  poes  on  to  say  that,  "In  all  other 
cases  que.stions  of  the  entire  or  partial  dependency  shall  be  determined 
in  accordance  with  the  fact,  as  the  fact  may  be  at  the  time  of  the  death 
of  the  employee."  There  are  no  limitations  upon  such  dependency 
as  to  consanguinity,  as  to  whether  the  dependent  be  married  or  sint^le 
or  as  to  tile  confining  of  .support  to  the  bare  necessities  of  life.  It  is 
sufficient  unto  the  law  to  show  that  there  was  dependency  and  that  the 
contributions  of  decedent  were  devoteil  to  the  support  of  such  depend- 
ent, or  partially  dependent  per.-ion.  The  facts  in  this  oa.sc  pn)ve  that 
Annie  Rallins,  although  married  and  living  with  her  husband,  was, 
and  for  three  or  four  years  had  been,  a  partial  dependent  of  the  said 
Henry  llulseberg,  deceased. 

Defendant  arpied  that  since  under  the  law  tlic  obIigati(m  rested  upon 
the  husband  of  applicant  to  support  her,  and  since  the  husband  was 
able-bodied  and  able  to  work,  she  cannot  I)e  said  to  lie  dependent  for 
support  npDD  any  other  person.  This  argument  is  answered  by  Lord 
Shaw  in  an  appeal  taken  to  the  Iloase  of  Lords,  England,  involving 
the  construction  of  a  similar  section  nf  the  English  Compensation  Act, 
entitled  Jlodgnoii  vs.  Owners  West  Stanley  VnlUery  Co.,  reported  in 
3  B.  M'.  C.  C.  260,  from  which  we  quote  as  follows:  "It  would  seem 
difficult  how  a  court  of  law  would  reach  the  conclusion  that  the  wife 
must,  contrary  to  that  fact.  l>e  held  to  have  been  constructively  wholly 
dependent  upon  her  husband's  earnings  and  constructively  not  depend- 
ent on  her  son's.     Dependency  is  a  question  of  fact." 

In  MVelch,  etc.,  vs.  New  York,  New  Haven  and  Hartford  Railroad 
Company,  176  ^lass.  393,  cited  by  aj^licant,  the  court  said : 

"Although  it  does  not  clearly  appear  how  far.  if  at  all,  the 
plaintiff  was  dependent  upon  her  son  for  support,  there  was  evi- 
dence that  for  a  long  time  he  had  given  her  all  his  wages,  and 
there  was  te.stimony  from  which  the  jurj-  might  have  fonnd  that 
she  needed  the  money  to  obtain  the  ne<'cssaries  of  life,  beyond  that 
which  her  husband  could  furnish,  and  that  she  was  dependent  on 
this  son  for  support  within  the  meaning  of  the  statute." 

The  Board  has  found  as  a  fact  that  applicant  was  partially  dependent 
upon  her  deceased  brother. 

For  the  reasons  above  .stated  the  Industrial  Accident  Board  are 
unanimously  of  the  opinion  that  the  applicant.  Annie  Rallins,  is  entitled 
to  the  compensation  stated  in  the  award  of  said  Board  dniy  filed  in  said 
above  entitled  cause. 

A.  J,  PiLLSBlRT. 

Will  J.  French. 
Willis  I.  JIqkbison, 
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{No.  10— February  7,  1913.) 
(Chapter  S99.  Lans  1911.) 


CouPROUiSE  AND  RELEASE — REQUISITES — CONBTBUCTION. — ReleRses  Will  be  strictly 
construed.  In  order  to  make  a  valid  oompromiae  there  must  l>e  a  meeCiUR  of  the 
minds  of  the  parties  as  to  the  terms  of  agreement,  and  an  understand iDK  of  their 
riicbts  under  the  law.  A  release,  to  l>e  valid,  must  be  executed  cither  after  the 
actual  termination  of  the  disability  or  as  the  result  of  a  valid  compromise  of 
"a  liability  wbich  la  claimed  to  exist"  as  contemplated  by  section  28  of  chapter 
399  of  the  Laws  of  1911. 

Releases — Consioeratiod — Receipt. — An  instrument,  in  form  a  general  release. 
required  by  the  employer  to  b«  executed  as  a  condition 'precedent  to  the  payment 
to  the  employee  of  accrued  compensation,  prior  to  the  actual  termination  of  the 
disability,  is  without  consideration  and  is  held  to  be  a  mere  receipt. 

Rra.EASB — Mistake  of  Fact — Goop  Faitu  of  Bupix>veb. — A  general  release,  token 
in  good  faith  by  the  employer  under  the  mistaken  apprehension  thut  the  dis- 
ability of  the  employee  had  terminated,  which  said  release  was  not  fully  under- 
Btood  by  the  employee,  who  was  a  foreigner  and  could  neither  read  nor  write  the 
'  English  language,  coveritig  the  amount  of  compensation  accrued  to  the  date  at 
the  release,  it  appearing  that  the  injured  employee  waa  not  advised  of  his  legal 
rights  and  was  not  claiming  that  any  liability  or  further  liability  existed  when 
the  release  was  executed,  is  not  a  valid  release  or  compromise  under  the  pro- 
visions of  section  28  of  chapter  309  of  the  Laws  of  1911. 

Application  for  eompensalion  for  injury  to  the  controlling  niusoles 
of  the  right  eye.  The  facts  are  stated  in  the  opinion.  Applicant  had 
been  paid  compensation  in  the  sum  of  $2t(.20  in  addition  to  the  expense 
of  hospital  and  medical  attendance,  amounting  to  $107.95.  The 
employer  took  a  release  prior  to  the  termination  of  disability.  The 
release  was  held  to  be  a  rei-oipt  and  the  applicant  was  awarded  addi- 
tional compensation  in  the  sum  of  $20.14. 
James  Bacigalvpi,  for  Applicant. 
Chickering  tfc  Ortjfory,  attorncjs,  for  Defendant. 

On  the  2-lth  day  of  August,  1912,  one  Rgistu  Cianti,  a  laborer,  was 
thrown  from  his  .seat  on  a  wagon  hy  the  running  away  of  his  team  and 
fell  to  the  ground,  whereby  he  sustained  an  injury  to  the  controlling 
muscles  of  his  right  eye  by  reason  of  which  he  was  totally  disabled  for 
the  period  of  three  weeks  and  partially  disabled  tJiereafter.  At  the 
time  of  the  accident  both  Cianti  and  the  employing  corporation  were 
under  the  compensation  provisions  of  chapter  399  of  the  Laws  of  1911. 
Shortly  after  the  termination  of  his  total  disability  Cianti  was  required 
to  sign  a  release  from  all  further  liability  a.s  a  condition  precedent  to 
receiving  the  sum  of  $28.20.  due  him  for  compensation  for  the  three 
weeks  of  total  disability,  at  the  conclusion  of  which  he  had  resumed 
work,  although  not  entirely'  re<-overed.  The  issue  is  upon  the  validity 
of  such  release  so  obtained. 
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It  ia  proper  to  state  that  the  defendant  corporation  acted  in  good 
faith  in  securing  applicant's  signature  to  the  alleged  release.  It 
assuDied  that  the  returning  of  Cianti  to  work  was  conclusive  as  to 
the  termination  of  the  disability,  and  it  exacted  the  release  without 
intentional  duress  hut  a^  an  act  of  prudence  followed  in  all  similar 
cases.  Its  agents  did  all  that  they  reasonably  could  do  to  enable 
applicant,  Cianti,  to  understand  the  document  he  was  asked  to  sign  and 
supposed  that,  through  hb  friend,  Ferrari,  who  undertook  to  interpret 
the  document  to  him,  he  did  understand  it,  but  it  developed  in  the 
evidence  that  Ferrari  knew  little  or  no  more  English  than  Cianti  and 
that  Cianti  did  not,  in  fa<'t,  understand  either  the  nature  of  the  docu- 
ment he  was  asked  to  sign  or  his  rights  under  the  eompen.sation  law. 

It  is  matter  of  common  knowledge  that,  under  the  common-law  sys- 
tem of  dealing  with  industrial  accidents,  injured  persons  have  been 
subjected  to  great  hardship  at  the  hands  of  unscrupulous  adjusters 
through  the  exaction  of  relea=es  under  duress  of  fear,  either  of  losing 
their  positions  or  of  having  to  tight  powerful  insuring  companies  in 
the  courts  in  order  to  secure  anything  at  all  in  the  way  of  recompense 
for  their  injuries.  Without  reference  to  the  case  under  consideration, 
if  the  same  injurious  policy  can  be  made  as  applicable  to  claims  for 
compensation  without  regard  to  negligence  as  it  has  been  to  claims  for 
damages  based  on  negligence,  then  it  will  he  possible  for  unscrupulous 
adjusters  to  drive  as  hard  bargains  under  compensation  as  under  the 
former  liability  and  thus,  and  to  that  extent,  deprive  the  compensation 
act  of  it«  purpose.  For  this  reason  it  is  incumbent  upon  the  Industrial 
Accident  Board  to  construe  with  strii-tne-s  anything  purporting  to  be 
a  release  of  all  claim  for  compensation  l)enefits.  Especially  is  such 
strictness  of  construction  re<iuisitc  in  cases,  such  as  the  one  here  in  con- 
troversy, where  the  release  is  obtained  in  advance  of  the  termination  of 
the  disability. 

Section  28  of  chapter  3!I9  «f  the  Laws  of  litll  authorizes  employers 
and  their  injured  employees  to  "Compromise  and  settle  upon  such 
terms  as  they  may  agree  upon,  any  liability  which  may  be  claimed  to 
txist  under  this  act  on  account  of  such  injury  or  death,"  but  at  the 
time  this  release  wa.s  .signed  and  payment  made  there  was  no  claim  on 
the  part  of  Cianti  that  any  liability  existed,  and  there  was  nothing  to 
compromise.  Compromise  implies  a  giving  and  taking  as  between  the 
parties  relative  to  the  amount  in  issue  and  in  this  transaction  there  was 
no  element  of  compromise.  The  transaction  was  begun  and  closed 
under  the  mistaken  idea  that  the  disability  had  terminated  and  the 
payment  of  compensation  was  the  final  payment.  Therefore  such 
transaction  can  not  be  said  to  come  under  the  purview  of  said  section  28. 

Again,  in  order  that  such  a  compromise  may  be  effective  and  binding 
upon  the  parties  it  is  not  only  rc<iuisitc  that  the  parties  thereto  have  a 
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mutual  iinderstamliiiK  of  the  terms  of  the  agreement,  but  also  a  reason- 
ably accurate  knowledge  of  their  respective  rights  and  obligations  under 
the  law.  While  the  defendant  used  diligence  in  having  the  applicant 
understand  the  contents  and  purport  of  the  alleged  release  there  is  no 
evidence  that  any  attempt  was  made  to  instruct  the  applicant  in  his 
legal  rights  under  the  compensation  act.  This  point  deser\'es  emphasis 
because  of  the  disadvantages  to  which  men  who  have  little  or  no  knowl- 
edge of  the  English  language  are  in  such  eases  subjected.  They  can 
not  "compromise  and  settle"  a  liability  unless  they  know  what  liability 
exists  in  their  favor. 

Cianti's  right  to  compensation  for  the  three  weeks  during  which  he 
had  suffered  total  disability  was  absolute  and  unqualified.  As  a  pre- 
requisite to  its  payment  the  defendant  corporation  had  no  right  to 
impose  any  conditions  other  than  such  as  were  imposed  in  the  payment 
of  wages  which,  in  the  practice  of  the  defendant  corporation,  did  not 
even  require  the  signing  of  a  receipt,  the  name  of  the  payee  endorsed 
on  the  back  of  the  check  being  the  only  receipt  required. 

Therefore,  the  requirement  of  the  defendant  corporation  that  Cianti 
execute  the  alleged  release  as  a  condition  precedent  to  his  being  paid 
the  compensation  benefits  due  him  was  eoercive  in  its  effetrts  upon  him 
and  thereby  invalidated  the  release  effect  of  the  instrument  and  con- 
verted it  into  a  mere  receipt  for  the  money  due  and  payable  without 
regard  to  what  might  become  payable  thereafter.  It  militates  not  at 
till  against  this  conclusion,  but  rather  for  it,  that  the  defendant  corpo- 
ration did  not  intend  to  apply  coercion  to  the  applicant  herein,  that  its 
agents  regarded  the  disability  as  terminated  and  merely  wished  to  close 
the  account. 

In  the  opinion  of  the  Industrial  Accident  Board  a  release  of  all  right 
t(i  n;ceive  further  compensation  in  relation  to  a  given  injury  or  death 
must,  in  order  to  be  valid,  be  exeeuted  cither  after  the  disability  has  in 
fact  delinilely  terminated,  or  as  the  result  of  a  compromise  of,  "A  lia- 
bility which  is  clainKHl  to  exist,"  into  which  compromise  the  element  of 
give  and  take  enters  in  order  that  there  may  be  something  to  eompro- 
mise.  Kven  then,  the  execution  of  such  n*leaae  must  be  unattended  with 
any  su.spiciou  of  fraud  (ir  coneealment,  coercion  or  misrepresentation, 
and  the  person  executing  the  nilease  must  do  so  in  a  full  understanding 
of  the  nature  and  effect  of  the  instrument  he  is  signing  to  the  end  that 
there  may  l)e  a  complete  union  of  the  minds  of  the  parties  to  the  instni- 
ment  upon  the  agreement  reacheil. 

Ill  the  case  in  hand  the  instrument  was  executed  by  both  parties  under 
a  misapprehension  of  the  nature  and  extent  of  the  injury,  and  the  pro- 
curement of  the  signature  of  (.'ianti  was  at  least  unwittingly  eoereive. 

For  the  reasons  above  staled  the  Industrial  Accident  Board  are  of 
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the  opinion  that  the  applicant,  Egisto  Cianti.  is  entitled  to  the  further 
compensatioD  stated  in  tlie  award  of. said  board  duly  filed  in  said  above 
entitled  cause. 

A.    J.    PiLLSBURY, 

Wn.,L  J.  French, 

Members. 
Willis  I.  Morrison,  Member,  concurring; 
I  concur  in  the  findings  and  award  of  the  Itoard. 
It  appears  that  under  date  of  September  23,  1912,  applicant  executed 
an  instrument,  which  purported  to  be  a  full  and  complete  release  of  any 
claim,  present  or  future,  which  it  might  have  a^inst  the  defendant  to 
recover  compensation  for  the  accident  which  occurred  on  August  24, 
1912,  and  for  which  compensation  is  now  sought  to  be  recovered ;  the 
['Imported  release  sets  forth  the  considei-ation  upon  which  it  is  based, 
viz,  the  pajTnent  of  medical  and  hospital  bills  amounting  to  one  hun- 
dred and  seven  dollars  and  ninety-five  cents  ($107.95),  and  the  sum  of 
twenty-eight  dollars  and  twenty  cents  ($28.20)  as  compensation. 

It  seems  to  be  conceded  that  if  the  instrument  is  a  valid  release,  the 
applicant  is  estopped  from  now  claiming  any  further  compensation,  but 
that  if  it  is  not  operative  as  a  release,  he  is  entitled  to  compensation, 
for  the  period  of  his  partial  disability  subsequent  to  the  date  of  the 
instrument,  incidentally  the  question  arises  as  to  the  right  of  this  Board 
to  pass  upon  the  validity  of  the  instrument  as  a  release  since  its  execu- 
tion is  not  denied  by  the  applicant,  and  when  upon  its  face  it  purports 
to  be  a  full  release. 

Under  the  act  creating  this  Board,  it  is  given  full  jurisdiction  over 
all  disputes  arising  out  of  or  incidental  to  compensation  under  the  act. 
Therefore  it  follows  that  this  Board  is  vested  with  the  same  powers  and 
discretion  that  are  commonly  exercised  by  juries  in  the  trial  of  damage 
suits,  as  well  as  with  certain  of  the  function  of  the  court. 

The  right  of  a  jury  to  inquire  into  any  purported  release  and  to 
either  enforce  it  according  to  its  tenor  or  refuse  to  consider  it  as 
effectual  for  any  purpose  ia  clearly  recognized  in  this  state.  Thus  in 
Smith  vs.  Occidentai,  etc,  Steamship  Company,  99  Cal.  462,  a  release 
was  pleaded,  this  release  con.sidered  by  the  jury  and  damage  awardetl 
despite  it.  In  discussiufr  the  effect  of  this  release,  the  court  said  at 
page  470: 

"The  general  rule  is  that  when  a  person  with  the  capacity  of 
reading  and  understanding  an  instrument  signs  it,  he  i.s,  in  the 
absence  of  fraud  and  imposition,  bound  by  its  contents,  and  is 
estopped  from  saying  that  its  provisions  are  contrary  to  his  inten- 
tions or  understanding;  but  it  is  also  a  general  rule  that  the  assent 
of  a  party  to  a  contract  is  neceasary  in  order  that  it  be  binding  upon 
him,  and  that,  if  the  circumstances  of  a  transaction  are  such  that 
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lie  is  not  estopped  from  setting  up  his  want  of  assent,  he  can  be 
relieved  from  the  effect  of  his  signature  if  it  can  be  made  to  appear 
that  he  did  not  in  reality  assent  to  it,  '  '  '  and  the  jury  wer« 
authorized  to  find  that  the  defendant  did  not  understand  the  con- 
tents or  purport  of  the  instrument. ' ' 

In  Davis  vs.  Diamond  Carriage,  etc.  Co.,  146  Cal.  61,  the  court  said: 
"We  think  the  jury  and  the  trial  court  were  fully  warranted  in 
finding  against  defendant  its  contention,  based  upon  a  'receipt  in 
full  of  all  demands, '  that  the  damages  here  sought  to  be  recovered 
had  been  settled  and  paid  for  by  defendant.  The  written  receipt 
did  not  di.scharge  the  indebtedness  unless  it  was  so  intended  at  the 
time  it  was  made.  Plaintiff  testified  that  the  receipt  was  for  his 
wages,  and  the  amount  which  was  paid  at  the  time  of  making  the 
receipt  exactly  covers  his  wages  and  the  ten  dollars  defendant  pro- 
posed to  pay  on  the  doctor's  bill.  The  plaintiff's  testimony  looks 
rea.son8ble,  and  the  jury  were  warranted  in  acting  upon  it." 

If,  then,  a  jury  has  the  right  to  go  Iwyond  the  recitals  contained  in  a 
purported  release,  the  execution  of  which  is  admitted,  and  award  dam- 
i^gCH,  it  follows  that  this  Board  may  exercise  the  same  right  where  a 
release  is  relied  upon  as  a  bar  to  the  claim  for  compensation. 

In  the  matter  now  before  us,  while  it  is  true  that  the  applicant  did 
not  fully  understand  his  rights  or  the  contents  of  the  instrument  which 
he  executed,  owing  to  his  inability  to  understand  the  English  language, 
it  appears  that  he  did  have  some  general  idea  of  its  contents,  since  he 
referred  to  it  as  a  "damage  paper,"  and  that  every  reasonable  effort 
was  made  by  the  defendant  to  make  him  understand  it.  In  my  opinion 
he  had  at  least  sufficient  understanding  of  the  in.strument  to  put  him 
on  notice,  and  as  he  executed  the  instrument  after  notice  and  an  oppc»r- 
tunity  to  ac<|uire  knowledge,  in  my  opinion,  he  must  be  held  to  he  bound 
by  the  recitals  in.  and  the  contents  of,  the  instrument  which  he  execute<l. 

In  justice  to  the  defendant  it  should  be  stated  that  at  the  time  of  the 
execution  of  the  instrument,  both  parties  thought  that  the  injury  to 
a|>plicant  would  not  longer  incapacitate  hiin  and  that  there  was  neither 
fraud  nor  any  attempt  at  cone<'alment  on  the  part  of  defendant.  On 
the  contrary,  the  defendant  acted  fairly  in  every  particular  and  seemed 
to  use  every  effort  to  make  applicant  understand  the  provisions  of  the 
release.  Still,  although  a  contract  may  not  be  in  anywise  tainted  with 
fraud,  actual  or  constructive,  andcven  though  there  is  mutual  assent  to 
its  terms,  it  still  can  not  be  enforced  against  any  party  who  does  not 
receive  any  consideration  for  its  execution. 

Assuming,  then,  that  the  applicant  is  bound  by  the  contents  of  the 
instrument  which  he  signed  and  is  estopped  from  saying  that  its  pro- 
visions are  contrary  to  his  intentions  or  understanding,  since  a  release  is 
nothing  more  than  a  contract,  it  still  follows  that  he  is  not  estopped 
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from  claiming  compensation  unless  he  receives  some  consideration  for 
its  execution. 

The  eonsideration  expressed  in  the  instrument  under  consideratioin  is 
the  payment  of  certain  expenses  for  medical  and  surgical  treatment, 
for  which  defendant  was  liable  to  the  parties  to  whom  the  same  was 
paid,  aod  the  payment  to  applicant  of  the  compensation  to  which  appli- 
cant was  then  entitled  under  the  act  and  which  defendant,  by  filing  its 
acceptance  of  the  act,  agreed  to  pay. 

The  evidence  introduced  shows,  and  the  instrument  itself  states,  that 
the  payment  of  the  expenses  and  compensation  above  mentioned  was 
the  "sole  consideration  for  the  execution  of  this  release."  There  was 
no  compromise  nor  was  the  amount  of  the  claim  in  dispute. 

Under  such  circumstances,  I  can  not  see  that  applicant  received  any 
consideration  for  the  execution  of  the  release  and  am  of  the  opinion  that 
he  is  therefore  not  estopped  from  claiming  further  compensation  and 
that  compensation  should  be  awarded  him  as  ordered  by  the  Board. 
Willis  I.  Morrison. 


(No.  17— February  24,  1913.) 

(Chapter  339,  Laws  1911.) 

ELIZABETH  P.  WENTWORTH.  Applicant,  vs.  PACIFIC-WAKEFIELD  COM- 

•  PANT  (4  COBPOBATION),  De/endant. 
Dependbkct — BoBDEN  OP  Pboof — EVIDENCE. — The  fact  that  a  son  nivea  money. 
from  lime  to  time,  to  his  parents  is  not,  of  itself,  sufficient  to  establish  de|)end' 
ency.  It  muBt  appear  that  the  moneyB  received  are  necessarily  required  for 
maintenance  of  the  standard  of  living  to  which  they  were  accustomed  before  the 
withdrawal  of  as9istance.  The  burden  of  proof  is  upon  the  applicant  to  show 
the  fact  of  dependency  and  the  extent  of  dependency.  The  evidence  herein  is  held 
to  be  insufficient  to  establish  the  fact  of  dependency. 

Application  by  mother  for  death  benefits  on  account  of  the  accidental 
death  of  her  son.     The  facts  are  stated  in  the  opinion.     Relief  was 
denied  for  want  of  sufficient  proof  of  the  fact  of  dependency. 
Elizabeth  P.  Wentworth,  in  propria  persona,  for  Applicant. 
T.  A.  Scadden,  for  Defendant. 

Klizabeth  P.  Wcntworth,  the  applicant  herein,  claims  compensation 
as  a  partial  dependent  of  her  son,  Clarence  F.  Dodge,  deceased,  an  iron 
worker  who  was  killed  on  the  19th  day  of  October,  1912,  through  the 
happening  of  an  industrial  accident  arising  out  of  and  in  the  course  of 
lib  employment  by  the  Pacific-Wakefield  Company,  a  corporation,  the 
defendant  herein,  both  parties  being  subject  to  the  compensation  provi- 
sions of  the  "Employers'  Liability  Act"  at  the  time  of  said  accident. 

Defendant  admits  its  liability  for  oonipensatioii  but  claims  that  de- 
ci'ased  did  not  leave  any  th'pondents,  and   that  therefore  utider  the 
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proviHiona  of  said  act  its  liability  is  limited  to  the  reasonable  burial 
expenses  o£  deceased,  not  exceeding  $100.  Clarence  P.  Dodge,  deceased, 
is  line  of  several  children  of  applicant  li,v  a  ftirmer  marriage  and  is  the 
only  such  child  unmarried  at  the  time  of  the  aecident.  It  appears  that 
applicant  was  married  to  her  present  husband.  Orris  S.  "Wentworth,  in 
1894,  and  that  at  all  tinier  subsequent  to  her  said  marriage  she  has  been 
living  with  and  supported  by  him  and  now  lives  with  him  at  Sawtelle, 
California,  in  an  uneneumbered  home  owned  by  applicant  of  the  value 
(if  $750.  It  further  appears  that  applicant  has  no  children  or  other 
persons  dependent  upon  her. 

In  her  application,  applicant  states  that  her  son,  Clarence  P.  Dodge, 
deceased,  "contributed  to  applicant's  support  in  sums  amounting  to 
from  $200  to  $240  per.  annum  dnring  not  less  than  five  years  preceding 
the  aeeidcut."  When  questioned  concerning  these  contributions  appli- 
cant testified  that  she  had  not  kept  any  account  of  such  contributions, 
that  she  had  not  received  any  contribution  from  her  son  since  April, 
1912,  some  six  months  prior  to  the  accident,  and  that  at  this  time  she 
received  the  sum  of  $10 ;  this  despite  the  fact  that  during  all  of  said 
period  of  six  months  her  son  had  been  constantly  employed  and  was 
earning  about  $125  per  month.  Apart  from  the  specific  contribution 
referred  to,  applicant  was  unable  to  recall  any  other  contribution  made 
during  the  year  immediately  preceding  the  death  of  her  son. 

We  are  satisfied  that  deceased  did  give  his  mother  .various  sums  of 
money  out  of  his  wages  from  time  to  time  and  prior  to  April,  1912, 
although  it  is  probable  that  applicant  has  overstated  the  amount  of 
these  contributions.  As  has  been  frequently  pointed  out  by  the  courts, 
there  is  a  very  natural  and  pronounced  tendency  for  the  relatives  or 
dependents  of  a  deceased  person  to  overstate  and  exaggerate  the  amount 
received  by  them  during  the  lifetime  of  the  deceased.  As  a  usual  rule 
the  only  person  who  is  able  ta  testify  to  any  such  eontrilmtions  is  the 
person  who  receives  the  sum.  and  it  is  very  difficult  to  produce  any 
evidence  which  would  contradict  the  statements  made  by  such  persons. 
Under  such  circum.stances.  and  in  view  of  the  tendency  to  exaggerate, 
as  above  stated,  such  testimony  should  be  very  carefully  scrutinized,  as 
otherwise  it  would  be  impossible  to  guard  against  claims  made  without 
foundation  in  fact,  although  perhaps  made  in  good  faith. 

The  burden  of  proof  is  upon  the  applicant  to  show  all  facts  necessary 
to  entitle  such  applicant  to  compensation.  The  fact  that  a  son  gives 
money  from  time  to  time  to  his  parents  is  not  of  itself  sufiieient  to  estab- 
lish a  dependency.  It  is  necessary  to  go  further  and  to  show  that  the 
moneys  thus  received  were  used  by  the  person  receiving  them  for  main- 
tenance, and  that  without  these  moneys  they  could  not  have  lived  as 
they  were  living  before  the  assist.ance  was  withdrawn.     That  they  might 
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have  been  able  to  maintain  themselves  at  a  lower  standard  of  comfort 
without  the  assistance  does  not  make  any  difference,  if  in  fact  the  assist- 
ance was  necessary  to  maintaiu  the  standard  and  was  looked  forward 
to  and  relied  upon  for  the  maintenance  of  such  standard  of  living. 
In  the  case  under  consideration  no  such  proof  was  adduced,  and,  on  the 
contrarj',  as  has  been  stated,  it  appears  that  applicant  has  been  sup- 
ported since  1894  through  the  earnings  and  efforts  of  her  present  hus- 
band. Orris  S.  Wentworth,  and  there  was  no  evidence  produced  before 
this  Board  which  would  even  tend  to  show  that  their  standard  of  living 
has  been  in  anywise  reduced  through  the  death  of  Clarence  P.  Dodge. 
Under  such  eircumatanees  it  appears  to  us  that  applicant  can  not  be 
held  to  be  a  dependent  of  deceased  within  the  meaning  of  the  act  above 
cited. 

A.  J.  PiLLSBUEY, 

Will  J.  French, 
Willis  I.  ifoRRisoN. 

Members. 


(No.  20— Febritarj-  24.  1913.) 

(Chapter  399,  L^ivh  1911.) 

JULIA  R.  MOSES,  Applicant,  vb,  STANDARD  OIL  COMPANY  (a  cobtoba- 
TIOb),  Defendant. 
The  applicant  above  named  is  the  widow  of  G.  H.  Moses,  who  was 
accidentally  injured,  while  in  the  employ  of  the  defendant,  at  Coalinga, 
Fresno  County,  California,  on  December  3,  1912.  Death  resulted  De- 
cember 4,  1912.  The  applicant  is  a  non-resident  of  the  State  of  Cali- 
fornia, residing  at  Central  Lake,  Michigan.  It  was  determined  that 
she  was  solely  and  wholly  dependent  iipon  the  deceased  for  support  at 
the  time  of  his  death,  and  she  was  awarded  the  sum  of  $4,003.05,  this 
amount  being  three  times  the  average  annual  earnings  of  her  deceased 
husband,  or  $4,500.00,  less  the  sum  of  $496.95  advanced  by  defendant 
for  the  benefit  of  applicant.  The  award  was  paid  in  full  by  the  defend- 
ant  on  the  22d  day  of  April,  1913. 

Hugh  Jeideld, 

Secretary. 
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(No.  19— March  14.  1913.} 

(Chapter  399,  Lawa  1911.) 


Dbatii  sr  AcciDCNT — Proximate  Causk.— Where  an  eraployeo  working  in  n  mine 
baa  a  frieadly  scoffle  with  a  fellow  employee  ahortly  before  dest^cndini!;  the  abaft 
in  a  cage,  but  waa  apparently  in  Kood  condition  when  he  stepped  into  the  ca;;e. 
and  during  bis  descent  be  sank  to  the  floor  in  aiich  a  position  that  his  head 
projected  over  the  edge  ao  as  to  strike  the  shaft  timbers,  catiKing  a  fraotiired 
akuU,  cerebral  bemorrhage  and  death,  and  the  cause  of  his  fall  to  the  floor  of  th<^ 
cage  is  UQcertain.  Acid,  whatever  the  retocfto  cause  of  bis  death  may  have  been, 
the  proximate  cauae  was  a  fracture  o[  the  akull  and  cerebral  hemorrhage  due  to 
accident  occurring  in  the  course  of  his  employment,  and  his  dependents  are 
entitled  to  a  death  benefit. 

P KPE N DEN cr— Finding  of  Fact.— Evidence  held  auflicieDt  to  establish  partial 
dependency  on  the  part  of  applicants,  the  father  and  mother  of  said  deceased 
employee. 

This  is  ah  application  by  thu  parents  of  the  deceased  employee  for 
a  death  benefit,  as  partial  dependents.     The  facts  are  stated  in  the 
opinion.     The  applicants   were   awarded   the  sum   of  seven  liundred 
eighty-five  dollars  and  ninety-two  cents  ($785.92). 
James  Snell,  attorney,  for  Applicants. 
Lloyd  P.  Larue,  attorney,  for  Defendant. 

During  the  interval  between  having  dressed  to  go  down  in  the  mine 
and  the  time  to  go,  Ernest  Crase  and  James  Quiclc  engaged  in  a 
moment's  friendly  scuffle.  Unfortunately,  Quick  had  in  hif  hand  a 
miner's  candlestick  made  of  steel  and  having  a  sharp  puint  intended  to 
be  driven  into  a  post  or  other  timber  in  order  to  hold  it  where  wanted. 
The  point  of  this  instrument  penetrated  the  clothing  of  Crase  and 
made  an  apparently  slight  wound  in  the  abdomen,  a  little  above  and 
to  one  side  of  the  navel.  The  two  went  to  the  office  where  an  examina- 
tion was  made  and  some  peroxide  applied.  There  was  no  effusion  of 
blood  and  CrEise  entered  the  dolly  cage  in  apparent  good  condition. 
The  drop  was  1,600  feet  in  entire  darknc-s.  During  that  drop  Crase 
sank  to  the  floor  of  the  cage  with  hia  head  projecting  over  far  enough 
to  cause  it  to  be  hit  by  the  timbers  of  the  shaft  at  intervals  of  five 
feet,  causing  death.  The  issue  turns  upon  whether  (nr  not  the  slight 
stab  was  the  cause  of  death  or  if  death  residted  from  an  industrial 
accident. 

It  is  impossible  that  any  human  beiiifj;  shall  over  know  by  what 
initiatory  or  ulterior  means  Cni.se  came  to  his  death.  Nevertheless,  it  is 
incmnbent  upon  the  Industrial  Accident  Board  to  determine  the  issue 
a.s  best  it  may  in  the  light  of  the  evidence  and  the  preponderance  of 
probability. 

This  much  we  do  know:  Crase  was  alive  and  apparently  little  injured 
when  he  stepped  into  the  cage  to  descend  1,600  fci^t  to  the  paint  where 
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he  was  to  work  and  that  when  the  cage  reached  the  1,600-foot  level  he 
was  dead,  death  having  been  caused  by  the  striking  of  his  head  against 
the  timbers  of  the  shaft  as  the  cage  rapidly  descended.  Whatever  the 
remote  cause  of  his  death  may  have  been,  the  proximate  cause  was 
fracture  of  the  skull  and  cerebral  hemorrhage  and  this  was  the  result 
of  accident. 

It  is  within  the  bounds  of  possibility  that,  while  "skylarking"  with 
his  ehum,  James  Quick,  the  jilayful  thrust  of  the  latter's  candlestick 
may  have  perforated  the  abdominal  wall  of  decedent's  body,  causing 
internal  hemorrhage  which,  in  turn,  may  have  caused  Crase  to  faint  and 
fall  in  such  a  way  as  to  allow  his  head  to  project  over  the  floor  of  the 
cage  far  enough  to  strike  the  timbers  of  the  shaft.  The  only  direct 
evidence  on  the  subject  of  abdominal  perforation  was  that  of  Dr.  Joseph 
P.  Walsh,  who  testified  that  he  had  exaniined  the  wound  and  had  sought 
with  a  prohe  to  determine  if  the  walls  of  the  abdomen  had  been  per- 
forated and  was  unable  to  trace  any  such  perforation.  The  greater 
probability  appears  to  the  Board  to  be  that  when  Quick  called  out, 
"Grab  the  bonnet  bars,  boys,  the  fork  has  broken  loose,"  and  in  the 
commotion  that  instantly  ensued,  Cra.se  fell  or  was  jostled  so  far  over 
against  the  bar  of  the  cage  as  to  caase  his  head  to  come  in  contact  with 
one  of  the  timbers  of  the  shaft,  one  blow  from  which  was  sufficient  to 
prostrate  him  and  the  timbers  that  followed  to  beat  his  head  to  a  pulp. 

Xot withstanding  the  reluctance  of  the  mother  to  testify  regarding  the 
little  hoard  of  money  she  had  laid  away  against  the  proverbial  rainy 
day,  we  think  her  testimony  worthy  of  some  credence.  We  think  it  fair 
to  estimate  that  out  of  the  average  monthly  earnings  of  decedent, 
amounting  to  $63.8;).  we  may  fairly  deduct  $10.00  per  month  given  him 
to  supply  personal  needs  and  .spending  money,  $12.00  per  month  that 
he  banked  in  his  own  name,  $12.50  per  month  for  his  own  personal 
chaise  upon  the  family  expense  bill  for  his  keep,  and  $7,50  that  his 
mother  laid  away  against  some  time  of  greater  need.  This  would  make 
a  total  of  $42.00,  which  being  deducted  from  his  average  monthly  earn- 
ings, left  for  his  average  monthly  contribution  to  the  support  of  his 
parents,  the  sum  of  $21.H;f,  or  $261.96  for  his  average  annual  contri- 
bution to  such  support.  This  annual  sum  constitutes  34.2  per  cent  of 
his  annual  earnings  of  $766  and  determines  the  proportion  of  three 
times  such  average  annual  earnings  which  may  rightfully  be  awarde<l 
to  his  partially  dependent  parents,  such  sum  being  $785.92.  The  award 
is  consequently  made  on  that  basis. 

A.  J.   I'I[,I,SBUKV, 

Will  J.  French, 

Members. 


at  the  IdLWS  o(   Ittll,  mid  tlic  rvi-ord  was  tmniunlttpd   to   tlv;  clerk  ol   the   Superior 

on  June  25.  lUiS.  miil.  ii'ti  AiwiikI  -J',  Il<i:i,  the  v»urt  runderuU  Ha  JuilgmeDt  affl'rmlliB 
the  award  at  the  tndustrlul  AccJik-nt  Ilounl.  C^ 
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(Chapter  399,  Laws  1911.) 
ERNEST  MEDEROS.  Applia 

Line  of  Ddtt — Depabitub  Feom.— Where  a  boy  Biiteen  years  of  age  \rns  emiiloyed 
to  become  a  circular  san  operative,  but  waa  a  novice  at  such  work,  and  it  wan 
the  rule  and  practice  of  the  plant  to  have  sucb  novices  instmctGd  by  ei|)orieneed 
nawyers,  and  the  boy  was  (akins  his  course  of  inatruction  before  being  put  in 
charge  of  a  saw,  aad  during  the  absence  of  his  instructor  ventured  to  operate 
a  saw  on  bis  own  account,  and  suffered  accidentia!  injury,  it  was  hcU  that  he 
was  not  acting  within  the  line  of  bis  duty  at  the  time  of  the  accident,  but  was 
adventuring  upon  an  enterprise  fraught  witti  hazard  wilhoiit  the  linowlcdge  or 
consent  of  his  enperiors,  and  is  not  entitled  to  compensation. 

This  is  an  application  for  compensation  for  an  injury  to  the  thumb 
of  the  left  hand  of  the  applicant  caused  by  contact  with  a  circular  saw. 
The  facts  are  stated  in  the  opinion.  Compensation  was  denied  for  the 
reason  that  the  injured  employee  was  not  performing  service  in  the 
line  of  his  duty  at  the  time  of  the  accident. 

Ernest  A.  Mcdcros,  in  propria  persona,  for  Applicant. 
Borland  &  Johns,  agents,  for  Defendant. 

The  Essex  Lumber  Company  is  engaged  at  Deeoto,  Alameda  County, 
in  sawing  out  of  incense  cedar  blocks  slats  for  raw  material  for  making 
lead  pencils,  the  slats  being  sorted  as  to  color  and  shipped  to  New  York. 
Its  help  is  mainly  unskilled  and  young,  which  the  management  breaks 
in  or  trains  to  the  service  as  best  it  may.  A  chief  function  in  the 
eaurse  of  the  manufacture  is  the  sawing  of  slats  pencil  length,  about  the 
width  of  six  pencils  and  half  pencil  thickness,  the  sawing  being  done 
with  circular  saws  run  at  a  high  rate  of  speed.  As  a  prerequisite  for 
being  entru.sted  with  the  operation  of  the  saw  the  candidate  must  first 
have  manifpstc  !  a  sufficient  degree  of  intelligence  and  discrimination  to 
be  able  quickly  to  determine  the  way  the  grain  of  the  wood  runs  in  each 
block  as  picked  up,  for  if  the  block  be  sawed  the  wrong  way  of  the 
grain,  the  woo^l  will  be  wasted.  Habitually  each  naviee  is  placed  in 
the  charge  of  a  more  experienced  sawyer  to  lie  shown  how  to  operate  a 
saw  before  being  assigned  to  the  operation  of  such  saw. 

On  or  about  November  25th  one  Ernest  Mederos,  a  lad  of  sixteen 
years  of  age.  was  employed  to  work  in  the  factory.  At  the  time  of 
his  employment  there  was  conversation  l)etwe<m  the  manager  of  the 
plant,  Mr.  Crocker,  and  him.self  with  relation  to  work  upon  a  saw  which, 
while  it  did  not  specifically  amount  to  a  declaration  that  such  employ- 
ment would  be  furnished  him.  was  sufficient  to  justify  sueh  an  expecta- 
tion on  Slederos'  part.. 

TTpon  one  occasion  Frank  Muni?.,  an  experienced  sawyer,  without 
direction  from  the  manager,  instructed  Mederos  for  a  minute  or  two  in 
the  operation  of  the  saw  but,  seeing  that  Mederos  was  inclined  to  be 
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rec^kless,  diseontinued  the  leason  to  await  the  instructions  of  the  inan- 
iiger.  Later  he  told  JEederos  to  "hurry  up  and  finish"  the  work  he 
was  tlten  doing  wliereupou  he,  Muniz,  would  teach  him,  Mederos,  how 
to  operate  the  saw.  When  Mederos  had  finished  the  task  a.ssigiied  him 
he  returned  to  the  place  where  the  saw  was  but  Muniz  was  out  of  the 
building.  However,  the  foreman  was  showing  another  beginner  how 
to  operate  a  saw  only  a  step  or  two  from  the  saw  Muniz  had  been 
operating.  Having  watched  the  giving  of  the  le.'ison  a  few  momenta 
Mederos,  observing  that  the  operation  seemed  simple,  picked  up  a  block 
and  sawed  two  slats  successfidty  {albeit  the  wrong  way  of  the  grain), 
but  on  the  third  attempt,  in  withdrawing  his  hand  after  the  piece  had 
passed  through,  allowed  his  projecting  left  thumb  to  come  in  contact 
with  the  saw,  sustaining  a  very  severe  laceration  of  the  member  amount- 
ing almost  to  amputation  and  resulting  in  a  stiffening  of  the  first  or 
distal  joint  for  life. 

Up  to  the  time  of  this  ac<'ident  and  injury,  which  took  place  on  the 
second  day  of  December,  no  specific  instructions  had  been  given  or 
posted  warning  employees  not  to  attempt  to  use  the  saws  without 
instructions  from  the  manager,  or  without  first  being  instructed  in  the 
use  of  such  saws  by  some  person  in  authority,  nor  had  there  been  any 
effective,  or  even  serious,  effort  to  require  the  use  of  safety  appliances 
in  the  operation  of  snch  saws.  Being  a  boy,  it  was  natural  that  Mederos 
should  desire  to  operate  a  saw  and,  having  seen  others  operate  the  saws, 
it  was  not  unnatural  that  he\should  think  that  he  eould  do  it  equally  as 
well.  Those  who  employ  immature  lads  in  their  business  owe  to  them 
a  measure  of  surveillance  and  precautionary  discipline  not  required 
where  employees  are  persuns  of  mature  years  and  judgments,  and  the 
management  of  the  Essex  Lumber  Company  should  have  known  in 
advance  that  that  which  did  happen  would  be  very  likely  to  happen, 
if  the  precautionary  measures  taken  after  the  accident  had  been  taken 
Ijefore  the  accident  it  is  altogether  likely  that  that  accident  would  not 
have  occurred,  hence  the  management  can  not  be  held  blameless  in  the 
promises. 

Nevertheless,  the  statute  is  explicit  in  declaring  that  liability  for  com- 
pensation shall  exist  against  an  employer  for  any  personal  injury  acci- 
dentally sustained  by  an  employee  imly  where,  among  other  prerequi- 
sites, "at  the  time  of  the  accident  the  emploype  is  acting  within  the  line 
of  his  duty."  It  can  not  be  contended  that  Mederos  was  so  acting  at 
the  time  of  the  accident  which  befell  him.  On  the  contrary  he  was 
adventuring  upon  an  enterprise  fraught  with  hazard  without  the  knowl- 
edge or  consent  of  any  of  his  supi-riors,  and  f<ir  this  rea-on,  and  this 
alone,  his  application  for  compensation  nuist  be  denied. 

A.  J.  l'iLi,«ucKy. 
Wn.L  J.  French, 

Members. 
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(No.  23— May  13.  1913.) 
(Chapter  399,  Laws  I91I.) 
PETER  CUNNINGHAM.  Applicant,  vb.   LOCKE  CONSTRUCTION  COMPANV 
{a   COrpobation),   and   SOUTHWESTEKN   SIJRFTTY   INSURANCE   COM- 
PANY (a  COBPOBATION),  Defendantt. 

iNSUBAncB — Eupi.otze'b  Rights  Against  Insubeb. — Under  the  provisioas  of  sec- 
tion 24  of  chapter  399  of  the  Laws  of  1911  an  insurer  which  iosures  ao 
employer  asaiost  liability  for  compcuBatioQ,  thereby  assumes  certain  direct 
Btntutorj'  obligatioQB  to  the  iniured  employee,  wbo  Is,  in  effect,  made  n  iiarty  to 
the  contract  of  insurance,  and  nay  enforce  hie  right  to  compensation  atcainst 
the  iuBuier  in  his  owD<name. 

Insubamcb— PS0VI810N8  OF  PoucY  Inconsistent  Wrru  I^w  Abe  Void.— Under 
the  provisions  of  section  25  of  chapter  399  of  the  Laws  of  1011  contraete  of 
insurance  are  deemed  to  be  made  subject  to  Ihe  provisions  of  said  law  and  an; 
provision  of  an  insurance  policy  inconsistent  with  the  law  is  void.  It  is  accord- 
ingly, held  herein  that  a  condition  of  the  policy  wbicb  attempts  to  limit  the 
liability  of  the  insurer  by  requiring  actual  payment  of  compensation  by  the 
employer  as  a  condition  precedent  to  such  liability  is  inconsistent  with  the  ri^ht 
of  the  employee  to  enforce  such  liability  in  his  own  name  diri'ctl.v  against  the 
insurance  carrier  and  is,  therefore,  (o  that  extent,  void,  and  the  employee  is 
entitled  to  an  award  against  the  insurance  carrier. 

This  is  an  application  for  eompeiL^ation  by  an  employee  for  an  injury 
lo  his  back.  The  facts  are  stated  in  the  opinion.  Compensation  was 
awarded  the  applicant  anainst  both  the  defendants  in  the  sum  of 
one  hundred  seven  dollars  and  eighty-six  cents  ($107.86),  of  which 
forty-eight  dollars  and  seventy-five  cents  ($48.7r»)  had  been  paid  prior 
to  the  award,  leaving  a  balance  due  of  fifty-nine  dollars  and  eleven 
cents  ($59.11). 

Peter  Cunningham,  in  propria  persona,  for  Applicant, 
Lloyd  &  Spcnglrr,  agents,  for  Southwestern  Surety  Insurance  Com- 
pany, Defendant. 

Peter  Cunningham,  the  applicant  herein,  a  day  laborer  in  the  employ 
of  the  defendant,  Loeke  Construction  Company,  was  accidentally 
injured  on  the  28th  day  of  September,  near  the  city  of  Niles,  California, 
while  at  work  for  said  defendant  in  an  excavation.  At  the  time  of  the 
injury,  both  Peter  Cunningham  and  the  Locke  Construction  Company 
were  under  the  provisions  of  the  compensation  act.  Prior  to  the  hap- 
pening of  the  injury,  the  Locke  Construction  Company  insured  its  lia- 
bility for  compensation  with  the  other  defendant,  Sfouthwestern  Surety 
Insurance  Company,  and  this  insurance  was  in  full  force  and  effect  at 
the  time  of  the  injury,  though  afterwards  cnncellcd  few  non-payment  of 
the  premium  therefor. 

Upon  the  hearing  Ivefore  the  Board,  neither  the  liability  of  the  Tjocke 
Con.stn]ction  Company  nor  the  amount  of  compon-sation  to  which  the 
applicant  was  entitled  was  seriously  conlroverted,  the  only  question 
presented  being  iis  to  whether  the  applicant  is  entitled  to  an  award 
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against  the  insuranee  company.  To  determine  this  question  resort  must 
be  had  both  to  the  insurance  policy  issued  and  to  the  provisions 
of  the  eompensatiou  act  relative  to  insurance  against  liability  for 
compensation. 

The  insurance  policy  was  the  ordinary  form  of  "Contractors  Em- 
ployers Liability  Policy"  usually  issued  by  said  insurance  company,  to 
which  was  attached  the  following  endorsements: 

"workmen's  COMPENSATHIN  ENDORKBMENT, 
"It  is  hereby  understood  and  agreed  that  this  policy  shall  cover 
the  entire  liability  of  the  assured  as  outlined  in  chapter  399  of  the 
Laws  of  the  State  of  California,  'An  act  relating  to  the  liability 
of  employers  for  injuries  or  death  sustained  by  their  employees, 
providing  for  compensation  for  the  act^idental  injury  of  employees, 
etc.,'  and  known  as  the  Roseberry  Employers'  Liability  Act,  as 
approved  April  8,  1911;  and 

"It  is  further  understood  and  agreed  that  the  limits  of  the  com- 
pany's liability  as  defined  in  paragraph  A  of  the  conditions  of  this 
policy,  shall  apply  as  respects  claims  or  suits  to  enforce  payment 
of  damage  under  section  1  of  said  act;  and  the  limit  of  the  com- 
pany's liability  as  respects  compensation  payable  under  section  3 
and  succeeding  sections  of  said  act  shall  also  be  as  defined  in  said 
paragraph  A  of  the  conditions  of  this  policy. 

"Subject  otherwise  to  all  the  conditions,  agreements  and  limita- 
tions of  the  policy  as  written,  except  as  herein  specifically  men- 
tioned. ' ' 

The  only  conditions  contained  in  the  ' '  Contractors  Employers 
Inability  Policy,"  above  referred  to  and  which  need  be  noticed,  are  the 
following; 

"A.  The  company's  liability  on  account  of  an  accident  to  one 
person  is  limited  to  five  thousand  dollars  (.'65,000.00)   •  •  • 

"P.  This  policy  may  be  cancelled  by  either  of  the  parties  hereto, 
upon  written  notice  stating  a  date  not  less  than  five  (5}  days  there- 
after when  cancellation  shall  be  effective  "  •  • 

"L.  No  action  shall  lie  against  the  company  for  any  loss  or 
expense  under  this  policy  unless  it  shall  be  brought  for  loss  or 
expense  actually  sustained  and  paid  in  satisfaction  of  a  final  judg- 
ment, within  ninety  days  from  the  date  of  said  judgment  and  after 
trial  of  the  issue  •  •  •." 

As  between  the  employer,  Locke  Construction  Company,  and  the 
Southwestern  Surety  Insurance  Company,  the  first  paragraph  of  the 
"Workmen's  Compensation  Kndorseuient"  clearly  covers  the  entire 
liability  of  the  (mployer.  under  the  conipcnmition  act.  to  the  applicant 
herein,  and  unices  restricted  by  other  conditions  contained  in  the  policy 
or  imposed  hy  law,  the  employer  would  he  entitled  to  full  indemnity 
from  the  insurance  carrier. 
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The  restrictive  conditions  "A"  and  "F"  may  be  dismissed  with  the 
brief  statement  that  the  employer's  liability  for  compenBation  to  the 
applicant  tloes  not  exceed  the  limit  fixed  \indcr  condition  "A"  and  that 
the  insurance  policy  was  in  full  force  at  time  of  the  accident  and  the 
notice  cancelling  the  policy  authorized  under  condition  "F"  was  not 
served  until  after  the  happening  of  the  accident  for  which  compensa- 
tion is  claimed. 

As  between  the  employer  and  the  insurance  company  it  is  equally 
clear  that  under  condition  "F"  contained  in  the  policy,  the  liability  of 
the  insurance  company  to  the  employer  does  not  accrue  until  an  award 
has  actually  been  made  against  the  employer,  and  the  liability  of  the 
insurance  carrier  then  accruing  is  further  limited  by  the  amount  of 
expense  actually  paid  by  the  employer  in  resisting  said  award  and 
actually  paid  by  him  in  satisfaction  thereof. 

There  is  apparently  nothing  in  the  compensation  act,  cited  in  the 
"Workmen's  Compensation  Insurance  Endorsement"  above  quoted, 
which  would  prevent  the  enforcement  of  the  conditions  contained  in 
the  policy  under  discussion  as  against  the  employer.  Section  24  of  the 
act  provides : 

"Nothing  in  this  act  shall  affect  •  •  •  the  right  of  the  employer 
to  insure  in  mutual  or  other  companies,  in  whole  or  in  part  •  •  • 
against  the  liability  for  the  compensation  provided  for  by  this  act, 
"  •  •  as  between  the  employer  and  the  insurance  company,  pay- 
ment by  either  directly  to  the  employee,  or  to  the  person  entitled 
to  compensation,  shall  be  subject  to  the  conditions  of  the  insur- 
ance contract  between  them." 

Therefore,  it  would  .seem  to  follow  that  if  the  employer  desires  to 
enter  into  an  insurance  contract  which  contains  conditions  such  as  are 
contained  in  this  policy  he  is  authorized  under  the  act  so  to  do. 

The  employer  is  not  required  to  execute  the  policy  if  he  is  not  satisfied 
with  its  conditions,  and  if  he  does  execute  it,  he  has  only  hinwelf  to 
blame  if  he  does  not  get  the  full  measure  of  protection  to  which  he 
thinks  he  is  entitled. 

One  of  the  liability  companies  in  a  pamphlet  issued  in  1011  states: 
"The  companies  of  this  cla.s.s.  both  in  England  and  America, 
were  not  called  into  existence  to  administer  any  fund  for  the  benefit 
of  the  employee ;  in  fact,  collet^tcd  no  premiums  from  him ;  bore  no 
contractual  relationship  whatever  to  him.  and  were  answerable  to 
him  for  the  fulfillment  of  no  possible  obligation  either  moral  or 
legal ;  rather,  they  were  called  into  existence  to  bear  the  burden,  for 
the  employer,  that  was  imposed  upon  him  by  law,  arising  out  of 
accidents  to  his  employees.  Their  relatitmship  was  only  with  the 
employer  and  contemplated  only  an  indemnity  to  him,  to  the 
extent  of  the  amount  for  which  he  could  legally  be  held  responsible 
to  his  employ**  for  damages  arising  out  of  accidents  to  such 
employee." 
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Whatever  may  have  been  tho  relations  of  the  liability  insuran<;e  com- 
panies to  the  employee  in  the  past,  there  can  be  no  question  but  that 
under  the  present  act,  by  insuring  the  employer  against  liability  for 
compensation,  the  insurance  company  thereby  assumes  certain  direct 
statutory  obligations  to  the  injured  employee.  Section  24  of  the  act 
provides : 

"But  liability  for  compensation  under  this  act  shall  not  ho 
reduced  or  aflfected  by  any  insurance,  contributions,  Oir  other  benefit 
whatsoever  due  to  or  received  by  the  person  entitled  to  such  com- 
pensation, and  the  person  so  entitled  shall,  irrespective  of  any 
insurance  or  other  contract;  have  the  right  to  recover  the  same 
directly  from  the  employer,  and  in  addition  thereto,  the  right  to 
enforce  in  his  own  name,  and  in  the  manner  provided  in  this  act, 
the  liability  of  any  insurance  company,  which  may,  in  whole  or  in 
part,  have  insured  the  liability  for  such  compensation;  provided, 
however,  that  payment  in  whole  or  in  part  of  such  compensation 
by  either  the  employer  or  the  insurance  company,  shall,  to  the 
extent  thereof,  be  a  bar  to  recovery  against  the  other  of  the  amount 
so  paid  •  •  •." 

Under  the  sections  cited,  the  employee  is  in  effect  made  a  party  to 
the  insurance  contract  and  may  enforce  the  same  in  hLs  own  name. 
Under  the  succeeding  sections  of  the  act  such  contract  for  insurance  is 
deemed  to  be  made  subject  to  the  provisions  of  this  act  and  any  pro- 
vision thereof  inconsistent  with  the  act  is  void. 

We  are  of  the  opinion  that  the  condition  in  the  policy  which  attempts 
to  limit  the  liability  of  the  insurance  company  by  requiring  a<;tual  pay- 
ment of  compensation  by  the  employer  as  a  condition  to  such  liability, 
is  inconsistent  with  the  right  given  to  the  employee  to  enforce  such 
liability  in  his  own  name  directly  from  the  insurance  company  and  is 
therefore,  and  to  that  extent,  void.  It  would  plainly  be  an  absurdity  to 
say  that  under  section  24  of  the  act  the  employee  has  a  right  against  the 
insurance  company,  but  that  this  right  does  not  accrue  to  him  until  ho 
has  been  paid  the  full  amount  of  compensation  to  which  he  is  entitled 
and  then  no  longer  exists  because  there  is  nothing  coming  to  him. 

For  the  reasons  -stated,  we  are  of  the  opinion  that  the  applicant  is 
entitled  to  an  award  against  Iwth  tin-  Locke  Const  nut  ion  Company  anil 
the  Southwestern  Surety  Company. 

A.  J.  PiLLSBllRY, 

Wii-L  J.  French, 

Wn-LIS  I.  JIOHBISON, 

Members. 
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(Na  15— May  15,  1913.) 

(Chapter  390,  Laws  1911.) 

JOB  GIANDINI.  Applicant,   vs.   GENERAL   CONSTRUCnON   COMPANY    (a 

OOBPORATioN),  Defendant. 

Evidence— BuRDEB  of  Pooof. — Tbe  burden  of  proof  is  upon  Ihe  applicnnt  to  estab- 

lisb  all  the  facts  upoD  which  he  bnees  his  daim  for  compensation.     Evidence  in 

this  case  held  ioBufficient  to  prove  that  an  accident  happened  to  the  applicant. 

and,  it  it  did,  tbat  sach  accident  was  the  proximate  cause  of  tbe  alleged  injury. 

This  is  au  application  for  compt'iisatioii  by  a  carpenter  whose  dis- 
abilitj'  was  caused  by  a  felon  on  the  thumb  of  his  right  hand.     The  facta 
are  stated  in  the  opinion.     Compensation  was  denied. 
Joe  Gianditti,  in  propria  persona,  for  Applicant, 
Charles  M'.  Slofk  and  Cluiunceij  S.  Goodrich,  attorneys,  for  De- 
fendant. 

Joe  Oiandini,  the  applicant  herein,  a  carpeiiler,  in  the  employ  of  the 
General  Construction  Company,  a  corporation,  while  working  for  said 
defendant,  near  Shale,  in  the  county  of  Kern,  State  of  California,  dur- 
ing the  month  of  Septwnber,  1912,  contracted  a  bone  felon  on  the  thumb 
of  his  right  hand  and  was  thereby  disabled  for  a  period  of  six  weeks. 
Applicant  claims  that  this  felon  resnlted  from  an  injury  sustained 
through  the  accidental  dropping  of  a  one  hundred  pound  bolt  or  rod 
upon  his  thumb,  wliile  he  was  at  work  for  defendant  putting  down  some 
concrete  pump  foundations  on  the  9th  day  of  September,  1912. 

As  wc  pointed  out  in  McAvin  vs.  The  Viiy  Electric  Company,  a  corpo-  ■ 
ration,  the  burden  of  proof  is  upon  the  applicant  to  establish  all  the 
facts  upon  which  he  bases  his  claim  for  compensation.  In  the  matter 
under  consideration,  the  burden  of  proof  is  upon  the  applicant  to 
establish  as  a  fact  that  an  accident  happened,  and  that  the  accident 
was  the  proximate  cause  of  the  injury  complained  of.  On  these  points 
the  evidence  is  conflicting;  and  inconclusive. 

It  is  well  known  that  felons  may  occur  either  with  or  without  injury 
to  the  part  affected,  that  severe  bruises  do  sometimes  cause  them,  and 
that  the.i'  are  sometimes  caused  by  infection  where  there  has  been  no 
bruise  or  other  injury  whatever  to  the  part  affected.  There  may  have 
been  such  an  accident,  as  the  applicant  alleges,  and  such  accident  may 
have  caused  the  felon,  but  if  so,  applicant  has  failed  to  furnish  evidence 
sufficient  to  establish  these  facts,  and  for  that  rea.son  his  contention  that 
uompcnsjition  is  due  him  fails, 

A.  J.  PiT.LSBUBY, 
AVn.L  J.   PltENCH, 

Wilms  I.  HIorkison, 
Members. 
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(No.  32— May  15,  1913.) 

(Chapter  399.  Laws  1911.) 

T.  E.   HART,  Applicant,  vs.  THE  MAMMOTH  COPPER   MINING  COMPANY 

(a  COIIPOBATION),  Defendant. 
Emploteb  and  EiiPiflTta^— Inditekdbnt  Contractob — Dieection  akd  Contbou— 
Tbe  applicaat  worked  a  part  of  the  time  od  wages,  and  a  pert  of  the  time  undpr 
contract  at  a  stipulated  price  per  linear  foot  for  driving  a  drift,  liiricg  hia  own 
men  when  working  under  contract.  The  pay  of  theae  men  waa  guaranteed  by 
the  company.  Both  tbe  eppticont  and  bis  men  worked  under  the  mine  foreniau. 
who  exercised  full  control  over  at]  of  tliem,  as  to  methods  of  work,  bourn  of 
work  and  other  maltem  in  connection  with  the  employment.  The  company 
furnished  the  applicant,  without  charge,  such  tools,  powder  and  equipment  as 
the  prosecution  of  the  work  required.  //cW,  that  the  vital  factor  to  establish 
the  Hiatus  of  employer  and  employee  is  that  of  direction  and  control,  and  that 
tbe  facts  here  show  all  the  essentials  of  n  contract  of  hire  so  as  to  establish  the 
relation  of  employer  and  employee,  rather  than  owner  and  independent  con- 
tractor. 

This  is  &n  application  for  compensation  for  a  slight  injury  to  the 
fingers  of  the  applicant.  The  claim  was  for  a  very  small  amount.  The 
case  was  submitted  upcm  stipulations  to  determine  the  status  of  the 
parties — whether  of  employer  and  employee,  or  of  owner  and  inde- 
pendent contractor.  The  Board  decided  that  the  applicant  was  an 
employee  and  awarded  compensation  in  the  amount  of  nineteen  dollars 
and  eight  cents  ($19.08), 

r,  E.  Hart,  in  propria  persona,  for  Applicant. 
Pillsbtiry,  Madison  &  fiutro,  attorneys,  for  Defendant. 

During  practically  all  of  the  year  1912,  T.  E.  Hart,  a  miner,  was  in 
the  employ  of  the  Mammoth  Copper  Mining  Company,  a.  corporation, 
at  its  mine  near  the  town  of  Keunett,  in  the  State  of  California,  either 
upon  a  contract  or  a  day's  pay  basis.  While  working  on  a  contract 
basis  for  two  hundred  twenty-eiglit  and  three  fourths  days,  he  earned 
an  average  wage  of  five  dollars  and  eighty-seven  cents  ($5.87)  per  day. 
While  working  on  a  day's  pay  basis  for  ninety-three  and  three  fourths 
days,  he  earned  an  average  of  three  dollars  and  twenty-three  cents 
($3.23)  per  day.  The  only  point  at  issue  in  the  controversy  is  as  to 
which  of  these  rates  of  wage  payment,  if  cither,  and  if  not  either,  then 
what  rates  of  wage  payment,  should  furnish  a  basis  for  calculating  the 
weekly  compensation  due  the  applicant  for  disability  resulting  from  an 
industrial  accident  while  in  the  employ  of  the  said  defendant. 

It  is  rctiuisite  first  to  determine  whether  or  not,  during  the  perform- 
ance of  the  contract  work,  Hart  was  an  employee  of  the  Mammoth  Cop- 
per Mining  Company  or  an  indcpcndi'nt  contractor. 

When  having  work  done  on  the  contract  basis  it  is  the  custom  of  the 
mine  to  pay  the  contract  miner  a  stipulated  price  per  lineal  foot  for 
driving  a  drift,  such  contract  miner  hiring  his  own  men  and  agreeing 
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to  pay  them  a  little  better  than  the  regular  mining  scales  of  wages, 
settlement  by  the  men  being  made  wJtli  the  contraetor,  except  that  it 
has  been  the  custom  of  the  company  to  guarantee  to  the  employees  of 
such  contract  miner  the  pay  which  the  contract  miner  promises  them. 

With  reference  to  the  all  important  subject  of  control  of  the  working 
forces  it  was  stipulated  that  the  Mammoth  Copper  Mining  Company 
exercises  very  fnll  eantrol  over  the  workmen  and  working  methods  of 
the  men  whom  the  employing  contract  miner  has  in  his  employ  as  to 
hours  of  labor,  etc.  That  is.  while  the  men  working  for  the  contract 
miner  are  under  his  immetliate  charge,  the  contract  miner  himself  and 
his  men  are  under  the  charge  of  the  foremen  of  the  mine  and  if  such 
foreman  should  find  either  the  contract  miner  or  his  men  doing  improper 
or  uneconomical  work  such  mine  foremen  would  have  and  could  exer- 
cise power  and  authority  to  correct  such  errors  and  practices.  The 
defendant  mining  company  also  furnishes  such  contract  miner,  without 
charge,  such  tools,  powder,  et<;.,  as  the  prosecution  of  the  work  requires, 
the  contract  miner  merely  furnishing  the  labor  required  to  drive  the 
drift. 

The  line  of  demarcation  between  independent  contracting  and  service 
under  a  contract  of  hire  is  sometimes  extremely  shadowy  and  hard  to 
establish,  but  inasmuch  as  compensation  is  based  wholly  upon  contracts 
of  hire  and  each  employee  must,  in  case  of  injury  by  accident,  look  to 
his  employer  for  comiieusation,  it  becomes  imperative  to  delimit  such 
line  of  demarcation  with  all  possible  distinctness.  This  the  Industrial 
A(?cident  Board  will,  at  this  time  and  in  this  case,  undertake  to  do. 

Section  2009  of  the  Civil  Code  of  California  reads  as  follows: 

"A  servant  is  one  who  is  employed  to  render  personal  scrviees  to 
his  employer,  otherwise  than  in  the  pursuit  of  an  independent 
calling,  and  who,  in  such  service,  remains  entirely  under  the  control 
and  direction  of  the  latter,  who  is  called  the  master." 

The  determinative  words  of  this  section  are  the  words  italicized. 
(Cailan  vs.  BiiU,  113  Cal.  598;  Fay  vs.  German  General  Benevolent 
Society,  163  Cal.  121.) 

In  the  ease  in  question  while  the  selecting  of  the  men  was  done  by 
Hart  it  is  clear  that  the  effective  control  over,  and  the  ultimate  respon- 
sibility for  payment  of,  Hart's  men  rested  and  remained  with  the 
Jlanunotli  Copper  Mining  Company,  even  including  the  power  to  dis- 
charge.    If  it  be  so  with  Hart's  men.  how  then  with  Hart,  himself? 

Again  wc  refer  to  the  above  section:  "A  servant  is  one  who  is  em- 
ployed to  render  personal  scn-iees,  otlierwixc  than  in  the  pursuit  of  an 
independent  calling,"  etc.  The  calling  of  Hart  was  not  independent, 
lie  was  a  miner  engaged  in  the  same  occupation  as  that  in  which  the 
Mammoth  Copper  Mining  Company  was  engaged,  to  wit,  mining  ore. 
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If  he  had  been  engaged  to  erect  a  smokestack  or  to  construct  a  bridge 
he  might  easily  have  been  an  independent  contractor  nnd  his  men  would 
not  have  been  employea-i  of  the  defendant  corporation. 

Again,  as  admitted  by  the  defendant  corporation,  "while  Mr.  Hart 
had  direct  charge  of  the  men,  the  mine  foremen  had  charge  of  Mr. 
Ilart."  And  'control  and  direction"  being  the  vital  factor  in  deter- 
mining the  status  of  employers  and  their  employees,  we  think  that  the 
status  of  Mr.  Hart  himself  was  that  of  an  employee  of  the  Mammoth 
Copper  Mining  Company  and  that  the  contract  method  of  having  work 
done  is  only  another  way  of  cumpensating  a  wage  service.  It  is  essen- 
tially a  "contract  of  hire,"  under  the  provisions  of  the  act.  It  is  a 
method  of  paying  a  bonus  for  particularly  efficient  work  by  offering  a 
margin  of  increased  pay  commensurate  with  the  increased  efficiency  of 
the  workers. 

Having  reached  this  conclusion  the  method  of  determining  the  aver- 
age annuHl  earnings  of  applicant  Hart  is  much  simplified.  He  had 
worked  substantially  the  whole  year  previous  for  the  same  employer 
in  the  same  employment,  viz:  two  hundred  twenty-eight  and  three 
fourths  days  on  a  contract  basis  and  ninety-three  and  three  fourths 
days  on  a  day 's  pay  basis,  or  a  total  of  three  hundred  twenty-two  and 
one  half  days,  for  which  service  he  had  received  an  aggregate  wage 
payment  of  one  thousand  six  hundred  forty  dollars  and  seventy-seven 
cents  ($1,640.77)  or  an  average  daily  wage  of  five  dollars  and  eight 
cents  seven  mills  ($5,087)  which  multiplied  by  300,  as  the  statute 
directe,  gives  one  thousand  five  hundred  twenty-six  dollars  ($1,526.00), 
as  the  average  annual  wage  of  said  Hart  Dividing  by  52  we  find 
the  average  weekly  wage  to  be  twenty-nine  dollars  and  thirty-five  cents 
($29.35),  65  pel'  cent  of  which  is  nineteen  dollars  and  eight  cents 
($19,08),  the  compensation  due  for  one  week,  or  three  dollars  and 
eighteen  cents  ($3.18)  for  one  day, 

A,    J.    PiLLSBURY, 

Will  J,  Pkbnch, 

Members. 
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(No.  30— May  20,  1913.) 

(Chapter  399,  I^WB  1911.) 
JOSEPH  PKNDO,  AppUoant,  vs.  MAMMOTH  COPPER  MINING  COMPANV  (a 

corporation),  Defendant. 
T&upoBART  Disability— Term  in  ATioN— Evidence — Traumatic  Neurosis. — Where 
there  is  a  dispute  between  the  parties  as  ro  tbe  termination  of  a  temporarj  dis- 
ability and  the  E>^Bt  preponderance  of  the  testimony  of  medical  eiperta  satis- 
tactorily  shows  a  recovery  from  the  iniury,  tbe  belief  of  the  applicant  Chat  he 
contiDues  to  l>e  disabled  and  in  a  serious  condition  so  as  to  incapacitate  him 
from  performing  his  usual  labor  is  Co  be  attributed  to  traumatic  neurosis. 

Application  lor  compensation  for  broken  rib.     The  facts  are  stated 
in  the  opinioo.     Compensation  was  found  due  the  applicant  in   the 
sum  of  $40.83,  of  which  the  sum  of  $14.46  hail   been   paid  by  the 
defendant.     The  award  was  for  the  balance,  $26.37. 
Joseph  Pendo,  in  propria  persona,  for  Applicant. 
Pillsbury,  Madison  tt  Sutro,  attorneys,  for  Defendant. 

Joseph  Pendo  worked  for  a  few  days  for  the  Mammoth  Copper  Mining 
Company  in  its  mine  near  Kcnnett,  Shasta  County,  California,  as  a  tim- 
ber helper.  While  working  on  the  night  shift  at  about  10:30  o'clock  on 
the  night  of  January  30,  1913,  and  while  in  the  act  of  placing  a  6  by  8 
timber  to  prevent  a  threatened  cave-in,  the  material  came  down  and 
thrust  the  end  of  the  timber  against  his  right  side  with  such  force  as 
to  throw  him  to  the  ground  and  break  the  fifth  rib  on  the  right  side 
a  few  inches  from  where  the  rib  united  with  the  spinal  column. 

Pendo,  not  realizing  that  he  was  much  hurt,  worked  out  his  shift 
that  night  and  his  full  shift  of  eight  hours  the  next  night,  but 
the  injury  so  pained  him  that  on  the  third  night  he  worked  only  an 
hour,  whereupon  he  desisted  and  went  to  the  bunkhouse.  Early  the 
next  morning  he  applied  to  the  physician  at  the  mine,  Dr.  T.  E.  Grubb, 
who  examined  him,  reduced  the  fracture  and  attended  him  at  times 
until  the  20th  of  February  when,  at  Pendu's  solicitation,  light  work 
was  found  him  at  cleaning  out  a  drain  for  draining  the  mine. 

Pendo  worked  in  this  capacity,  receiving  two  dollars  and  seventy- 
five  cents  per  day  therefor  instead  of  three  dollars  ($3.00)  that  he 
had  been  receiving  at  the  time  he  was  injured,  until  and  including 
February  28th,  when  he  ceased  work.  The  next  day  he  left  for 
San  Jose  where  he  placed  himself  under  the  care  of  Dr.  M.  W.  Knapp, 
who  upon  examining  him  found  that  Pendo  was  sensitive  in  the  region 
uf  the  gall  bladder,  that  his  side  was  somewhat  swollen  and  that  his 
pleura  was  somewhat  affected.  lie  treated  Pendo  for  a  week,  during 
which  time  he  "rrcatly  improved.  He  advised  Pendo  to  rest  for  a  week, 
or  two,  until  he  recovered. 

On  or  alKiiit  March  12th,  Pcnd()  returned  to  Kennett  and  made  a 
demand   for   tlie  payment   of  certain   medical   bills,   incurred,   as  he 
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claimed,  as  a  result  of  his  accideat.  The  tompauy  refused  to  allow 
the  same  on  the  ground  tliat  there  had  been  no  disability  after  he  had 
returned  to  work  on  Februarj-  2l8t.  Pendo  was  then  and  there  exam- 
ined by  Vr.  Sandholt,  the  company's  phyaician,  who  found  nothing 
the  matter  with  him,  Pendo  then  went  to  Redding  on  or  about  March 
23d  and  was  examined  by  two  physicians  of  that  place,  Drs.  F.  Stabel 
and  B.  F.  Saylor,  who  found  nothing  the  inatter  with  him,  whereupon 
he  came  to  San  Francisco  and,  on  the  27th  of  March,  instituted  this 
proceeding. 

That  Peiidit  l>elieves  that  he  is  a  thoroughly  sick  man  and  probably 
has  not  long  to  live  is  fairly  evident.  Hut  if  reliance  is  to  be  placed 
upon  miHlicat  testimony,  it  is  e<tua!Iy  evident  that  there  is  little  or  noth- 
ing the  matter  with  him  except  that  his  thinking  so  may  make  it  so. 
Certainly  nothing  has  been  proved  to  warrant  the  Board  in  finding  that 
he  is  at  this  time  disabled  either  permanently  or  temporarily,  totally 
or  partially,  or  that  he  has  been  so  disabled  for  many  weeks.  No  less 
than  eight  physicians  have  examined  him  and,  at  the  instance  of  this 
Board,  X-ray  photographs  have  been  taken.  Five  of  the  physicians 
found  ndthing  the  matter  with  him  capable  of  creating  disability. 
Dr.  Gnibb,  who  treated  him  in  the  first  instance,  found  nothing  beyond 
the  fracture  of  one  rib,  which  had  so  far  healed  in  three  weeks  that  he 
-suffered  Pendo,  at  Pendo 's  request,  to  go  back  to  light  work.  Dr. 
rjrubb  did  not  see  him  afterward. 

On  or  about  March  5th,  Dr.  Knapp  of  San  Jose  examined  him  and 
found  inflammation  in  the  region  of  the  gall  bladder,  and  expressed 
the  opinion  that  he  had  returned  to  work  too  soon  with  injurious 
results,  but  pronounced  him  much  improved  at  the  end  of  a  week's 
treatment.  On  March  12th,  Dr.  Sandholt  of  Kennett  examined  him  and 
found  nothing  the  matter  with  him,  and  ten  days  later  two  reputable 
practitioners  of  Redding  examined  him  and  found  nothing  wrong 
with  him.  Between  April  10th  and  the  date  of  the  final  hearing 
Pendo  was  examined  by  three  reputable  medical  practitioners  in  San 
Francisco,  only  one  of  whom  foimd  anj'thing,  a  dry  pleurisy,  which 
was  deemed  adequate  to  caase  disability,  and  he  admitted  that  this 
might  have  had  other  than  a  traumatic  origin,  although  he  thought  that 
the  likelihood  that  it  arose  out  of  the  injury  was  far  the  greater.  One 
of  the  other  physicians  found  no  symptom  of  a  dry  pleurisy,  and  the 
other,  while  finding  such  .symptoms,  did  not  regard  the  ailment  as 
sufficiently  grave  to  cause  disability. 

■  Feeling,  as  the  Board  does,  that  it  has  about  exhausted  its  resources 
for  ascertaining  the  existence  of  disability  in  the  ease  of  Pendo,  and 
under  obligation  to  conform  its  findings  of  fact  to  the  preponderance 
of  medical  testimony,  the  Board  makes  its  findings  and  awards  in  the 
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belief  that,  in  tlie  case  of  Peiido,  it  is  dealing  with  a  case  of  traumatic 
neurosis,  that  is,  with  one  who  is  ill  because  he  nervously  imagines  that 
he  is  ill,  and  that  the  illness  which  resulted  from  the  injury  has  long 
since  ceased. 

A.   J.   PiLLSBURY, 
WttJ.  J.  French, 

Membfrs. 


{No.  22.  May  27,  1013.) 
{Chapter  339.  Laws  I9II.) 

OFIARI/yrTE  S.  BEI.KNAP.  Api>lir«ul.  vs.  MERVY-KI.WEM.  CO..  Defendant. 

WiiJTL  MiscoNDi'CT — WiucLNESS^yrESTiON  OF  Fact.^No  Kpufral  role  of  law 
can  bn  establishml  delininE  aecuralely  what  conetituteB  wilful  misconduct  on  tbe 
part  of  BD  ^mptoyM,  The  question  is  one  of  fnct  and  must  be  dclemilned  by  the 
facts  presented  in  each  particular  case.  The  miscoudiict  must  be  wilful,  wbich 
means  that  it  must  be  iutpntional,  i.  e..  deliberate,  with  au  exerriac  of  the  wilt 
as  opposed  to  accident.  nesligeiLc'e.  inadvertence,  and  thouchlless  act  on  the  spur 
of  the  moment,  or  an  error  in  judtcment. 

1 1).^ Violation  of  Obuers. — The  deliberate  and  intentional  violation  6t  eipress 
orders,  framed  for  tbe  purpose  of  preventiuK  .iccidents.  and  with  tlie  clear  intent, 
on  the  part  of  tbe  employer,  that  such  order  is  made  to  be  followed  and  enforced, 
and  not  for  tbe  purpose  of  avoiding  responsibility,  will  usually  be  held  to  be  sucb 
wilful  misconduct  as  to  defeat  the  right  to  compensation.  But  if  the  employee 
is  vested  with  discretionary  powers,  and  is  oipectod  to  use  liis  own  judgmeut  as 
to  the  manner  in  wbich  the  work  is  to  be  performed,  and  as  to  the  ne<-eBsity  of 
doing  it  in  a  particular  way.  he  can  not  be  charged  with  wilful  misconduct  in 
the  event  be  docs  not  at  all  times  follow  sueeestions  nnd  general  directionR 
given  by  the  employer. 

Id. — Id. — (^nuonation, — The  wilful  disobedience  of  an  order,  made  for  the  protec- 
tion of  the  injured  employee,  even  if  such  .lisobedienoe  is  for  the  puri>o3e  of 
securing  "results,"  will,  nevertheless,  constitute  wilful  misconduct  unless  it 
further  appears  that  this  disobedience  is  condoned  by  the  employer.  (Diasenling 
opinion  by  Will  J.  French,  holding  that  no  decision  on  this  point  is  necessary 
or  proper  to  determine  this  controversj, ) 

In. — Defense — Bubpen  of  Pboof. — Wilful  misconduct  is  n  matter  of  defense,  and 
the  burden  of  proof  ia  upon  the  employer,  who  relies  upon  it.  as  a  defense,  to 
show  (1)  tbat  the  injured  penion  was  guilty  of  misconduci,  (21  that  such  mis- 
conduct was  wilful,  and  (3)  that  the  injury  was  caused  by  the  wilful  misconduct. 

This  is  an  application  by  the  widow  of  a  deceased  employee  for  com- 
pensation for  the  death  of  her  hu»iband,  as  the  result  of  an  accident. 
The  facts  are  stated  in  the  opiniim.  The  applicant  was  awarded  the 
sum  of  $5,000.00.  payable  in  equal  weekly  installments  of  $32.05,  until 
Ihe  whole  amount  shall  have  been  paid. 

CharUiile  ti.  Rclknap,  in  propria  persona,  fur  Applicant. 
Schwartz  li  I'owcU,  attorne\s,  for  Defendant, 
Charlotte  Hi-lknap,  the  applicant  herein,  claims  compensation  for  the 
death  of  her  hnsbaud,  Corrington  L.  Belknap,  who  was  killed  on  the 
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27th  day  of  November,  1912,  by  accident  arising  out  of  and  in  the 
course  of  his  employment  with  the  defendant,  Mervy-Elwell  Company. 
The  defendant  claims  that  the  accident  was  caused  by  the  wilful  mis- 
conduct of  the  deceased  and  that,  therefore,  no  compensation  should 
be  allowed. 

At  the  time  of  the  accident  defendant  was  building  a  trestle  near 
Glide's  pump  house,  in  Yolo  County,  for  the  Oakland.  Antioeh  and 
Eastern  Railroad  Company,  and  at  the  same  time  was  engaged  in  other 
construction  work  across  Yolo  Basin,  some  miles  distant;  both  jobs 
being  under  the  char^  of  Horace  M.  Stone,  general  superintendent 
of  defendant. 

Deceased,  a  bridge  carpenter,  was  employed  as  a  foreman  of  the  work 
being  done  near  the  pump  bouse,  and  in  the  alisence  of  Stone,  had  full 
charge  of  all  work  back  of  the  pile-driver.  Belknap  was  apparently  a 
very  efficient  foreman  and  was  given  large  discretionary  powers  in  the 
performance  of  the  work  and  in  employing  men  to  do  that  work.  While 
Stone  occasionally  inspected  the  work  under  Belknap's  direction,  he 
spent  but  very  little  time  there  and  although  he  made  some  suggestions 
as  to  the  manner  in  which  the  work  should  be  performed,  these  sug- 
gestions were  not  mandatory  and,  as  Stone  testified,  "Belknap  had  full 
authority  in  my  (Stone's)  absence  to  use  his  own  judgment." 

Under  its  contract,  the  Railroad  Company  was  to  furnish  all  the  piles 
to  be  used  in  the  work  and  was  to  deliver  the  same  at  such  points  as  best 
suited  the  convenience  of  the  defendant.  At  first  the  piles  were  loaded 
into  a  flatcar  by  the  railroad  company  and  hauled  to  a  point  opposite 
to  the  work.  The  stakes  were  then  knocked  out  of  the  cars  and  the 
piles  allowed  to  roll  haphazard  down  the  embankment,  where  they  were 
loaded  into  wagons  by  the  defendant  and  hauled  to  the  place  where  they 
were  to  be  used.  The  unloading  was  in  charge  of  Greeks,  in  the  employ 
of  the  railroad  company,  who  w(«ild  get  under  the  car,  knock  out  the 
stakes  and  take  a  chance  of  getting  away  before  the  piles  rolled  from 
the  cars.  No  effort  was  made  to  see  whether  or  not  there  was  any  one 
at  the  bottom  of  the  embankment  or  to  direct  the  course  of  the  piles. 
Owing  to  the  careless  methods  used  by  the  railroad  company  in  unload- 
ing, the  men  engaged  in  the  unloading  and  the  men  at  the  bottom  of 
the  embankment  were  subjected  to  grave  risks  to  life  and  limb.  In 
addition  to  the  danger  to  life,  the  trestle  work  being  done  by  defendant 
was  liable  to  be  damaged  by  the  piles  rolling  against  it. 

Defendant  made  several  protests  to  the  railroad  company,  all  of  which 
were  ignored  by  the  railroad  company  and  the  unloading  continued  in 
the  same  manner.  Finally  it  was  agreed  between  the  railroad  company 
and  the  defendant  that  the  railroad  company  would  build  a  track  out 
to  the  trestle,  deliver  the  cars  there  and  that  the  actual  unloading  should 
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then  be  takeu  over  by  defendant.  Although  this  unloading  would  cost 
the  defendant  from  three  to  four  hundred  dollars  additional,  defendant 
agreed  to  do  it  in  order  to  avoid  the  dangers  above  mentioned. 

Stone  and  Belknap  discussed  tlie  manner  in  which  the  unloading 
should  be  done  and  Stone  roughly  designed  and  instructed  Belknap  to 
build  a  landing  upon  which  the  piles  were  to  be  unloaded  from  the 
car^,  with  two  hinged  skids  leading  from  the  landing  up  to  and  resting 
upon  the  ear  so  that  the  piles  eoiuM  roll  down  the  skids  to  the  landing 
and  could  be  prevented  from  rolling  back  under  the  car  and  endanger- 
ing the  life  of  the  man  who  drove  out  the  stakes.  At  the  same  time 
Stone  suggested  the  use  of  ropes  to  assist  in  lowering  the  piles  from 
the  ears  and  to  keep  them  from  rolling  off  before  the  men  were  out  of 
the  way. 

In  unloading  the  first  ear  upon  the  new  landing,  one  of  the  men 
holding  a  line  slacked  away  before  the  other  and  the  piles  went  down 
end  first,  some  being  caught  in  the  bight  of  the  other  rope  only  \o  be 
extricated  with  difficulty.  In  attempting  to  unload  a  second  car  one 
of  the  ropes  broke  and  the  unloading  was  attendpd  with  danger. 
Belknap  apparently  considered  that  the  hinged  skids  were  a  sufficient 
protection  and  the  ropes  were  useless.  A  few  days  before  the  accident 
which  caused  Belknap's  death,  one  of  the  ski<Is  was  broken  and  a  day 
or  two  later  the  other  skid  was  torn  from  its  place,  but  ties  were  sub- 
stitnted  for  the  skids  by  being  placed  with  one  end  against  the  platform 
and  the  other  against  the  oar.  These  skids  were  not  replaced  until  after 
the  accident.  Stone  testified  that  the  ropes  were  not  used  after  the 
accident  and  that  no  attempt  was  being  made  to  enforce  their  use. 

For  some  reason  the  railroad  company  was  very  anxious  to  deliver 
all  the  piles  on  hand  and  to  get  them  unloaded  from  the  ear.s.  Although 
the  landing  was  overloaded  with  piles,  and  although  Belknap  had 
already  notified  the  railniad  company  not  to  send  out  any  more  ears 
and  had  said  that  he  would  not  unload  any  more  until  those  on  the 
platform  had  been  hauled  away,  his  notification  was  disregarded  and 
the  railroad  company  on  Sunday,  contrary  to  instrnctions,  hauled  and 
imloaded  two  cars,  thereby  blocking  the  whole  landing  so  that  the  skids 
could  not  be  repaired  and  nothing  coulil  be  used  in  their  place. 

When  Belknap  went  to  work  on  Wednesday  morning  there  was  an- 
other loaded  car  at  the  landing.  In  view  of  the  fact  that  the  platform 
was  crowded  by  the  pile^  alr<>ady  unloaded,  there  does  not  seem  to  be 
any  particular  reason  for  the  immediate  unloading  of  the  car,  still  he 
undertook  the  unloading  and  it  was  while  unloiading  that  he  was  killed. 
It  appears  that  he  was  standing  on  the  piles,  at  the  side  of  the  cars, 
a.ssisting  in  unloading  thcni  and  that  when  the  piles  started  to  roll 
from  the  car  he  was  unable  to  get  out  of  the  way  and  was  crushed  to 
death. 
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The  evidence  introduced  would  tend  to  show  that  if  the  suggestions 
made  by  Stone  had  been  followed,  that  is,  if  the  hiDged  skids  had  been 
in  place  at  the  time  of  the  accident  or  if  the  rope  had  been  used  in 
unloading,  the  accident  would  not  have  occurred,  and  the  question  to 
be  determined  is  as  to  whether  or  not  the  unloading  of  the  car  without 
the  use  of  the  skids  or  rope  was  such  wilful  misconduct  on  the  part 
of  deceased  as  to  defeat  the  right  to  compensation;  for  under  the  pro- 
visions of  subdivision  (3)  of  section  3,  neither  the  injured  employee 
nor  his  dependents  are  entitled  to  compensation  when  the  injury  is 
"caused  by  the  wilful  misconduct  of  the  employee." 

No  general  rule  of  law  can  be  laid  down  to  determine  just  what  con- 
stitutes wilful  misconduct.  The  question  is  one  of  fact  and  must  be 
determined  upon  the  facts  presented  in  each  particular  ease.  An  exam- 
ination of  the  reported  English  cases  will  show  that  under  what  appears 
to  be  identical  facts,  different  rulings  have  been  made  by  the  trial  courts 
and  that,  in  only  one  case  has  an  appeal  been  successful  where  the  trial 
court  found  that  the  accident  was  not  caused  by  misconduct.  There- 
fore, while  the  opinions  of  the  appellate  courts  are  of  assistance  in 
determining  the  general  principles  to  be  followed  in  considering  the 
facts,  the  facts  reported  can  not  be  relied  upon  as  a  precedent  to  be 
followed. 

"Wilful  miscoffiduct "  on  the  part  of  the  employee  is  a  matter  of 
defense  to  the  employer  and  when  he  relies  upon  this  defense  the 
burden  of  proof  is  upon  him  to  show  (1)  that  the  injured  person  was 
guilty  of  misconduct,  (2)  that  such  misconduct  was  wilful,  and  (3} 
that  the  injury  was  caused  by  the  wilful  misconduct.  (Johnson  vs. 
Marshall,  Sons  &  Co.,  Ltd..  8  W.  C.  C.  10;  Bist  vs.  London,  etc.,  Ry.  Co., 
9  W.  C.  C.  19.)  In  these  cases  the  court  points  out  that  tlie  ccanpen- 
sation  act  is  a  remedial  act,  and  like  such  acts,  should  be  liberally 
construed. 

The  word  "wilful"  means  that  the  "misconduct"  must  be  inten- 
tional, i.  e.,  deliberate;  there  mast  be  an  exercise  of  the  will,  as  opposed 
to  accident,  negligence,  inadvertence,  a  thoughtless  act  on  the  spur  of 
the  moment  or  an  error  in  judgment.  The  mi.'iconducf,  not  the  conduct, 
must  be  wilful. 

In  the  following  cases  the  injured  employee  was  held  to  be  not  charge- 
able with  wilful  misconduct;  Where  a  boy  on  sudden  impulse  reached 
across  a  circular  saw  contrary  to  ordiTs  (Bffks  vs.  Kynochs,  Ltd.,  4 
W.  CC,  14);  where  miners,  having  propped  up  a  mine  in  accordance 
with  directions,  removed  the  projis  to  another  position,  such  removal 
being  necessary  in  their  judgment  in  order  to  continue  the  work  (Ktim- 
boll  vs.  The  Numii'ry  ColUvr  Co.,  1  W.  C.  C.  28)  ;  using  a  hoist  contrary 
to  a  notice    (Johnson   vs.  Marshall,  .siiiira)  ■  disregarding  a  warning 
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{Hrrs  vs.  Powell  etc.  Coal  Co.,  4  W.  C.  C.  17,  John  vs.  Albion  Coal  Co., 
4  W.C.C.   15). 

The  deliberate  and  intentional  disobedience  or  violation  of  an  express 
order,  rule  or  law,  framed  for  the  express  purpose  of  preventing  aeei- 
dente,  is  usually  held  to  be  wilful  miseonduet  and  to  defeat  the  right 
to  compensation  if  it  is  the  proximate  cause  of  the  injury.  In  this 
connection  it  hardly  seems  necessary'  to  state  that  any  such  order  must 
be  made  with  the  intent  that  it  he  followed  and  enforced  and  that  an 
employer  should  not  be  permitted  to  escape  from  liability  by  making  an 
order  or  rule  merely  to  evade  responsibility  and  without  any  intent 
to  enforce  it. 

If  the  employee  is  vested  with  discretionary  powers  to  determine  the 
manner  in  which  the  work  in  which  he  is  engaged  shall  be  performed, 
and  is  expected  to  use  his  own  judgment  as  to  the  necessity  of  doing 
such  work  in  a  particular  way,  it  seems  obvious  that  he  can  not  be 
charged  with  wilful  misconduct  in  the  event  he  does  not  at  all  times 
follow  the  suggestions  and  general  directions  given  by  the  employer. 

A.  J.  Mervy,  the  president  of  the  defendant  corporation,  testified  r 
"Mr.  Stone  was  our  general  .superintendent  .  .  .  He  had  full  authority 
...  I  talked  over  the  general  method  of  unloading  with  him  and  said 
to  take  it  over  if  he  could  make  it  safe.  I  told  him  to  use  his  best 
judgment  ...  I  did  not  give  Belknap  any  orders." 

Stone  testified ;  "  I  talked  the  method  of  unloading  over  with  Belknap 
and  the  necessitj'  of  using  every  precauti«n  to  save  life  .  ,  .  Later 
iastructed  him  to  build  platform  with  skids  and  explained  the  use  of 
ropea  .  .  ,  The  method  I  suggested  was  safe  .  .  .  The  present 
foreman  does  not  want  to  use  ropes  and  does  not  use  them  .  .  .  The 
orders  to  use  ropes  are  not  now  enforced.  Belknap  did  not  always 
follow  directions  ...  I  try  to  overlook  failure  to  obey  orders.  What 
I  am  looking  for  is  n«ults  .  .  ,  Belknap  should  not  have  unloaded  tha-t 
car  until  the  piles  on  the  platform  had  been  hauled  away  and  the 
skids  fixed  .  .  .  Belknap  had  full  authority  in  my  absence  to  use  bis 
judgment  .  .  .  He  was  in  full  charge  and  had  absolute  authority  to  do 
the  job  as  he  saw  fit." 

We  are  of  the  opinion  that  no  express  or  mandatory  orders  were 
given  to  Belknap  by  Stone,  or  by  anyone  else  in  authority,  as  to  the 
manner  in  which  the  piling  should  be  unloaded,  but  that  Stone  did 
make  certain  su^estions  and  that  Belknap  had  full  authority  in  the 
exercise  of  his  discretion,  cither  to  follow  or  reject  the  suggestions 
made;  that  the  use  of  the  rupe  in  unloading  was  discontinued  by 
Belknap  because,  in  his  opinion,  it  was  not  practicable  and  that  he  had 
full  authority  so  to  do;  that  he  believed  that  his  obligation  to  his 
employers  and  the  necessity  of  securing  the  "resultji"  demanded  by 
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Stone,  required  him  to  unload  the  last  car  at  the  time  it  was  unloaded 
and  despite  the  fact  that  the  platform  was  then  overloaded  and  that 
the  skids  were  broken  and  could  not  be  repaired  until  the  piles  were 
removed  from  the  platform. 

Under  such  circumstances  it  can  not  be  said  that  in  unloading  the 
last  car,  Belknap  intentionally  or  deliberately  disregarded  or  disobeyed 
any  order  or  instructions  given  to  him;  the  most  that  can  be  said  is 
that  he  erred  in  judgment  and  was  perhaps  negligent,  but  as  we  have 
pointed  out,  tbis  does  not  constitute  wilful  miseoinduct  within  the 
meaning  of  the  act. 

In  passing  we  wish  to  point  out  that  the  wilful  disobedience  of  an 
order,  made  for  the  protection  of  the  injured  employee,  even  though 
such  disobedience  is  for  the  purpcee  of  securing  "results,"  will  never- 
theless constitute  wilful  misconduct  unless  it  further  appears  that  tbis 
disobedience  is  condoned  by  the  employer. 

For  the  reasons  stated  we  are  of  the  opinion  that  the  applicant 
should  be  awarded  the  compensation  fixed. 

A.    J.    Pn,LSBUBY, 

Willis  I.  Morrison, 
Members. 

DISSENTING  OPINION, 
My  signature  is  withheld  from  the  opinion  because  I  dissent  from 
the  last  paragraph  but  one,  which  professes  to  outline  what  shall  con- 
stitute wilful  misconduct.  This  is  a  delicate  subject  to  judge.  The 
English  decisions  vary  according  to  the  evidence  and  circumstances, 
and  I  believe  it  is  a  mistake  to  attempt  to  take  any  definite  position 
ahead  of  a  controversy.  In  addition,  if  there  should  he  changes  in  the 
personnel  of  the  membership  of  the  Industrial  Accident  Board,  it 
might  be  possible  that  a  different  view  would  be  taken.  I  think  it 
unwise  to  define  a  policy  that  can  not  be  binding  on  our  successors.  The 
expression  that  the  "disobedience  is  condoned  by  the  employer"  opens 
up  avenues  that  mean  a  very  great  deal  to  the  administration  of  work- 
men's compensation.  As  long  as  I  remain  a  member  of  this  Board  I 
prefer  to  pass  on  a  controversy  after  hearing  the  employer  and  employee 
each  present  his  side,  and  experience  shows  such  a  variance  of  facts, 
evidence  and  surrounding  circnmstanees  t;overning  contested  claims  that 
1  prefer  not  to  sign  the  attached  opinion  for  the  reason  here  given. 
Will  J,  French, 

Member. 
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(No.  27— May  27,  1913.) 

(Chapter  399,  Laws  1911.) 

MRS.  ALEC  (RHODA)  YOUNG,  ApplKant.  vs.  NORTHERN  CALIFORNIA 
POWER  COMPANY   (a  oobpob.*tion ) .  Defendant. 

AccmeNT— Dbfinition — Death  dy  Exposuhe.— It  is  not  possible  to  define  the  word 
"accident"  either  Id  a  legal  or  popular  sense.  Where  an  employee  was  frozen 
to  death  while  perfonning  service  Krowbg  out  of  and  incidental  to  bis  employ- 
ment and  WHS  acting  within  the  line  of  his  duty  or  course  of  bis  employment  as 
siicb,  and  the  nature  of  his  emplojment  and  his  duties  in  connection  therewith 
carried  with  them  greater  e);posure  and  the  necessity  of  greater  exposnre  to  risk 
than  would  ordinarily  be  the  case  with  persons  not  so  employed  in  the  zone  of 
severe  elemental  disturbances,  there  is  shown  a  direct  connection  between  the 
death  of  snch  employee  and  tlie  ecDploymcnt  in  which  he  ivas  engased,  and  bjs 
dependent  is  entitled  to  death  benefits  as  for  HCcidentHl  death. 

Scope  of  Emplotment— Line  of  DcTV.^Where  an  employee  is  employed  by  the 
month  and  is  subject  to  call  in  an  emergency,  the  fact  that  he  volunteers  for 
emergency  service,  outside  his  regular  worit,  does  not  take  him  without  the 
scope  of  bis  employment  so  as  to  defeat  the  claim  for  deutb  benefits,  when,  as 
here,  he  entered  upon  the  performance  of  gnch  service  with  the  knowIcdi!e  and 
consent  of  his  KUperior.  whose  duty  it  was  to  localo  trouble  on  a  transmission 
line  and  keep  tlie  line  in  working  order  and  who  had  the  authority  to  require 
the   service. 

This  is  an  application  for  death  benefits  by  the  widow  of  the  deceased 
employee.  The  facts  are  stated  in  the  opinion.  Compensation  was 
awarded  in  the  sum  of  $3,060.00, 

Mrs.  Alec  (Rhoda)  Young,  in  propria  persona,  for  Applicant. 
W,  W.  A'o&if,  president,  for  Defendant. 

The  applicant  herein  claims  compensation  fur  the  death  of  her  hus- 
band, Alec  Young,  who  was  frozen  to  death  in  a  snow  storm,  in  Shasta 
County,  California,  on  the  lith  day  of  January,  li!13.  For  two  years 
prior  to  his  death,  yoiiiip;  was  emi)lo,\ed  b,v  defendant,  the  Northern 
California  Power  Company,  at  its  sub-station  at  Keunett,  Shasta  County. 

Oil  January  13. 1913,  then'  was  a  severe  snow  storm  on  the  mountains, 
over  which  the  defendant's  Clailstone  power  line  passes.  This  line 
was  in  charge  of  John  L.  MeGinnis,  district  sii|)eriiitendcnt  of  the 
Kennett  district,  and  it  was  part  of  his  duty  to  wc  that  the  line  was 
k<'pt  in  working  order. 

Short  eircuits,  caused  by  the  storm,  kept  blowing  out  fuses  in  the 
sub-statiou  in  charge  of  deceii-sed,  George  Whitson,  a  brother-iii-law 
of  deceased,  and  a  lineman  in  the  employ  of  defendant,  was  in  the  sub- 
station with  deceased  on  the  afternoon  of  January  13,  1913,  and  helped 
deceased  replace  the  fnses  that  were  blown  out.  Anticipating  an  order 
to  go  out  along  the  line  in  search  of  the  cause  of  the  difficulty,  Whitson, 
who  had  previously  taken  others  on  similar  trips,  asked  Yonng  to 
accompany  him.     Young  said:  "I  don't  know.     I  will  see  McGinnis." 

About  3  o'clock  that  afternoon  ]\IeGinnis  telephoned  to  \Vhitson  and 
ordered  him  out  to  locate  the  diftieulty.     Whitson  asked  to  have  some 
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one  go  with  him,  stating  that  it  was  a  pretty  bad  stonn  and  that  he 
might  have  to  go  fifteen  or  sixteen  miles.  When  McGinnis  replied 
that  he  did  not  know  whom  to  send,  Whitson  told-  him  that  Tonng 
would  go  and  that  Young  was  then  on  his  way  to  see  McGinnis. 
MeGinuis  did  not  say  whether  or  not  Young  was  to  go,  but  did  not 
offer  any  objections  to  his  going. 

McGinnis  testified  as  follows: 

"George  Whitson  has  stated  the  conversation  I  bad  with  him  over 
the  telephone  as  it  was.  •  *  •  Young  came  down  and  said  to  me 
that  he  was  going  out  with  George  on  the  Gladstone  line,  lie  asked 
me  at  what  barn  the  horse  was,  and  I  told  him  what  barn  the  horse 
was  in.  He  said  George  wanted  some  money.  I  told  him  he  didn't 
need  any  money,  as  the  company's  credit  was  good  over  there,  and  he 
went  away  after  the  horse.  That  was  all  the  conversation  I  had  with 
him.  •  •  •  He  had  worked  on  the  line  before  he  went  into  the 
sub-station.  He  wa.s  an  experieneed  lineman,  lie  had  worked  on  all 
the  lines  in  the  district.  *  •  *  He  had  worked  in  the  sub-station 
about  two  years.  He  was  a  reliable  man.  He  was  about  going  off 
his  shift  at  the  sub-station  at  the  time  and  the  other  man  was  coining 
en.  •  •  •  We  do  send  two  together  sometimes  when  we  know 
what  there  is  to  do.  Roy  Hastings  (the  man  who  accompanied  Whitson 
on  a  former  trip)  was  surely  paid  if  he  went  out  to  work.  He  didn't 
go  for  nothing.  The  company  pays  for  any  service  rendered.  By 
going  out  on  this  work  Alee  Yonng  did  not  forfeit  the  job  he  had.  Men 
in  our  employ  are  subject  to  call  in  an  emergency  when  off  their  n^gular 
shifts.  Whitson  had  talked  with  me  over  flie  phone  before  Alec  came 
down.  I  knew  what  it  was  all  aI>out  and  knew  that  Alec  was  going 
out.  It  did  not  surprise  me  any  to  have  Alec  tell  me  that  he  was  going, 
but  I  did  not  tell  him  to  go.  I  did  not  order  him  out.  1  merely  knew 
that  he  was  going  and  that  it  was  all  right.  We  have  many  such  storms 
in  the  mountains.     I  do  not  think  this  one  was  worse  than  others." 

After  getting  the  horses  and  some  snppliiw,  including  a  quart  bottle 
of  whiskey,  which  Whitson  testified  he  pracured  at  Young's  sups^estion, 
Whitson  and  Young  left  Kennett  at  about  4:30.  Whit.son  testified 
that  they  did  not  find  any  trouble  on  the  line  between  Kennett  and 
the  mine,  a  distance  of  seven  miles,  which  they  reached  after  dark,  and 
that  each  took  a  drink  apiece  going  up  the  mountain  and  another  drink 
affer  going  about  two  miles.  They  spent  the  night  at  the  mine,  leaving 
the  whiskey  in  the  sack  with  a  portable  telephone,  which  was  carried 
jis  part  of  the  equipment.  On  the  following  morning  the  storm  hiid 
abated,  and  the  two  men  prepared  to  ctmtinue  their  search  for  the 
trouble,  but  were  able  to  find  only  one  pair  of  snowsboes. 

Whitson  testified:  "I  went  to  telephone  to  the  sub-station.  I  told 
them  I  could  not  find  an  extra  pair  of  web  suowshoes.     MB,^IcGinn^8 


90  employers'  liability  act  decisions. 

told  me  over  the  telephone  that  they  were  at  the  sawmill,  a  mile  above 
Balaklala.  I  told  Yoiin^  to  walk  up  the  road  to  the  sawmill  and  get 
the  web  shoes  and  put  Ihem  on  and  then  come  over  the  snow  and  meet 
me  where  the  Stowe  road  crosses  the  power  line.  Mr.  MeGinnis  knew 
that  Young  was  with  me.  I  told  Young  I  would  go  up  along  the  power 
line  and  meet  him  there  at  the  crossing  of  the  Stowe  road.  He  went 
up  the  road  and  I  weut  up  the  power  line,  and  we  met  there  as  agreed. 
Young  carried  the  whiskey  in  the  sack.  We  left  Balaklala  at  B  o'clock. 
It  took  us  some  time  to  find  the  things  we  needed  and  get  away.  We 
met  at  the  crossing  on  the  Stowe  road  about  11  o'clock.  Young  did 
not  show  any  indication  of  having  drunk  any  of  the  whiskey.  I  took 
a  drink  before  breakfast,  but  he  did  not.  I  knew  liow  much  whiskey 
there  was  in  the  bottle  after  I  took  a  drink  and  knew  that  he  did  not 
drink  any  more  out  of  the  bottle.  lie  drank  none  at  all  on  the  14th. 
Once  when  he  wanted  a  drink  I  said  'No,  not  until  we  get  to  the  top  of 
the  hill  and  start  down.  You  can  take  a  drink  when  we  get  there.' 
We  would  then  be  going  down  hill  toward  Gladstone.  It  was  one 
((uarter  to  one  half  a  mile  up  to  the  top  of  the  hill.  The  snow  was  very 
deep  and  soft  and  Young  complained  of  being  very  tired  and  coJd 
inside.  He  had  had  to  wallow  through  .snow  three  feet  deep  all  of  the 
way  up  to  the  mill.  From  there  he  came  over  on  the  sriowshoes.  We 
both  had  suowshoes  from  there  on.  .We  left  the  horses  at  the  Balaklala 
mine.  He  said  'all  right'  as  to  whiskey,  and  we  went  on  one  quarter  to 
cue  half  mile.  He  kept  lagging  behind.  ■  •  •  i  waited  until  he 
caught  up.  He  said:  'I  can't  keep  those  webs  tied  on  my  feet.  They 
keep  slipping  around  and  I  am  getting  tired  and  hungry.'  " 

Whitson  thought  that  he  had  located  the  break,  so  he  took  the  portable 
telephone  with  him  and  left  Young  in  the  shelter  of  a  tree  after  instmet- 
ing  him  to  keep  walking.  Being  unable  to  put  the  line  in  commission, 
r.fter  al>out  an  hour  he  returned  to  find  Young  nearly  frozen  to  death. 
Although  Young  had  broken  the  whiskey  bottle  in  the  endeavor  to  get 
a  drink,  he  had  apparently  been  unable  to  accomplish  his  purpose,  for 
as  Whitson  testified,  "The  neck  of  the  Iwttle  had  heen  broken  but  the 
cork  was  in  tight.  No  whiskey  had  been  drunk  since  I  took  a  drink 
before  breakfast."  Whitson  tried  to  pet  Young  started,  and  after  a 
little  while  tried  unsucce-ssfnlly  to  build  a  fire.  As  he  testifies:  "All  the 
matches  went  bad.  He  began  to  lose  his  mind  ahout  that  time.  I  told 
him  he  had  got  to  rttW  the  same  a.s  before,  that  it  was  his  only  chance 
he  had  to  get  out  of  here.  I  rolled  him  forty  or  (ifty  feet  toward 
Balaklala.  It  was  getting  awfully  dark.  I  got  him  up  on  his  feet 
and  pulled  out  his  watch.  It  was  either  ten  minutes  tQ  two,  or  after  two. 
I  put  the  watch  back  in  his  pocket.  Theji  the  bli7.;!ard  hit  us.  Wind, 
ice  aud  snow  came  upon  us  with  great  force.     I  tried  to  hold  him  to  me, 
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but  it  was  all  that  I  could  do  to  stand  oa  my  own  feet,  but  hn  could 
not  hang  on  to  me  for  his  hands  were  useless.  I  held  on  to  him.  He 
kept  saying  to  me,  'George,  you  are  wrong.  You  are  going  the  wrong 
way.'  I  told  him  if  he  would  listen  to  me  I  would  get  him  out  of 
there,  but  he  pnlled  loose  from  me  during  the  blizzard.  I  thought  he 
fell  at  my  feet.  I  braced  myself  on  the  up  hill  side.  I  suppose  the 
blizzard  lasted  no  longer  than  four  or  five  minutes.  I  don't  know  for 
certain,  but  it  seemed  very  much  longer.  When  it  cleared  I  saw  that 
lie  was  gone. ' ' 

Being  unable  to  find  Young  and  being  nearly  frozen  to  death, 
Whitson  started  back  to  the  mine  for  assistance,  which  he  succeeded 
in  reaching  only  after  great  effort.  A  searching  party  was  immediately 
sent  out,  but  was  unable  to  locate  Young  that  night.  Next  morning 
the  body  was  found  some  four  hundred  or  five  hundred  feet  down  the 
mountain. 

It  is  admitted  that  at  the  time  of  the  death  both  the  employer  and 
employee  were  subject  to  the  compensation  provisions  of  the  act.  The 
claim  for  compensation  is  resisted  by  defendant  upon  the  following 
grounds: 

(1)  That  when  Young  went  out  along  the  power  line  with  Whitson 
he  did  so  as  a  volunteer,  and  that,  therefore,  at  the  time  of  his  death, 
he  was  not  performing  service  growing  out  of  or  incidental  to  his 
employment,  or  acting  within  the  line  of  his  duty  or  course  of  his 
employment. 

(2)  That  the  death  of  Young  was  not  proximately  caused  by  accident. 

(3)  That  the  accident,  if  any,  did  not  arise  out  of  and  in  the  course 
of  the  employment. 

(4)  That  the  death  was  caused  by  the  wilful  misconduct  of  deceased, 
in  that  it  was  brought  about  through  his  intoxication. 

Liability  for  compensation  is  fixed  by  section  3  of  the  act  as  follows: 

"Liability  for  the  compensation  hereinafter  provided  for,  in  liou 
of  any  other  liability  whatsoever,  shall,  without  regard  to  negli- 
gence, exist  against  an  employer  for  any  personal  injury  accident- 
ally sustained  by  his  employees,  and  for  his  death  if  the  injury 
shall  approximately  cause  death,  in  those  cases  where  the  following 
conditions  of  compensation  concur: 

"  (1)  Where,  at  the  lime  of  the  accident,  Itoth  the  employer  and 
employee  ore  subject  to  the  provisions  of  this  act  according  to  the 
succeeding  section  hereof. 

"(2)  Where,  at  the  time  of  the  accident,  the  employee  is  per- 
forming service  growing  ont  of  and  incidental  to  his  employment 
and  is  acting  within  the  line  of  his  duty  or  course  of  his  employ- 
ment as  such. 

"  (3)  Where  the  injury  is  approximately  cau.sed  bv  accident, 
either  with  or  without  negligence,  and  is  not  so  caused  by  the  wilful 
misconduct  of  the  employee. " 
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In  McAiiii  vs.  City  Elrctnc  Compauii  the  Board  pointed  out  that 
the  burden  of  proof  is  upon  the  person  claiming:  compensation  to  show 
that  the  conditions  of  compensation  exist,  and  that  when  that  proof  has 
been  made,  the  elairaant  is  entitled  to  compensation  unless  the  employer 
shall  affirmatively  show  other  facts  which  would  defeat  the  right  to 
compensation. 

1.  In  view  of  the  testimony  of  Whitson  and  McOinnis,  above  quoted, 
it  seems  clear  that  at  the  time  of  his  death  Young  was  performing  service 
KHJwinp;  out  of  and  incidental  to  his  employment  and  was  acting  within 
the  line  of  his  duty  and  course  of  his  employment.  The  mere  fact  that 
he  volunteered  to  accompany  Whitson,  and  w;as  perhaps  not  expressly 
ordered  so  to  do,  does  not  necessarily  mean  that  he  was  acting  outside 
of  the  s<^ope  of  his  employment.  Young  was  employed  by  the  month 
and  was  subject  to  call  in  an  emergency  when  off  his  regular  duty.  It 
was  cnstomarj-  to  send  out  two  men  when  conditions  demanded  it,  and 
iu  the  opinion  of  Whitson  the  condition  of  the  weather  and  the  work 
to  be  done  demanded  that  he  be  accompanied  by  another  man.  In  this 
McGinnis  apparently  concurred,  although  he  did  not  know  whom  to 
send  until  Young  volunteered.  When  Young  volunteered  and  AIcGinnis 
knew  he  was  going,  he  gave  him  dircf-tions  as  to  what  to  do  and  thought 
that  it  was  all  right  for  him  to  go  and  unquestionably  acquiesced  in 
his  going.  Young's  wages  would  have  been  paid  while  he  waa  away. 
Under  such  circumstances  the  emplo.yment  conld  not  be  subject  \a 
fpiestion  any  more  than  it  could  be  if  McOinnis  had  expressly  ordered 
Young  to  accompany  Whitson.  MeOinnis's  nulhority  to  give  such  an 
order  is  not  disputed. 

2.  It  seems  equally  clear  that  the  death  was  proximately  caused  by 
accident.  There  is  perhaps  no  word  used  in  the  compensation  acts 
which  had  ln'cn  so  often  defined  as  the  word  "accident."  After  having 
attached  all  shades  of  meaning  to  this  word,  thereby  adding  to  the 
difficulties  of  construction,  all  prior  English  deiinitions  were  swept  away 
by  the  house  of  lords  by  their  decision  in  Podon  vs.  Tlwrlcy  &  Company 
(1903),  ,5  W.  C.  C.  1,  overruling  Ihnsay  vs.  ^\'hitc  (WOO).  2  W.  C.  C.  1, 
as  well  as  the  similar  case  of  ^ya^kl'r  vs.  LilUshaU  Coal  Company  (1900), 
£  W.  C.  C  7,  which  previously  had  been  regarded  as  finally  defining  the 
word  "accident"  and  which  held  that  the  word  involved  the  idea  of 
homcthing  "fortuitous  and  unexpecled." 

When  Fiiiton  vs.  7'li<'rl<y  it  i'onijxiny  (siiiira)  was  before  the  hou^e 
of  lord.s.  Lord  JlacNinightcm.  after  poinling  out  the  errors  in  the  earlier 
definitions,  said,  "I  come,  tlierefore,  to  the  conclusion  that  the  expres- 
sion 'accident'  is  ascd  in  the  popular  and  ordinary  sense  of  the  word, 
as  denoting  an  unlooked-for  mishap  or  an  untoward  event  which  is  not 
expected  or  designed.  It  would  serve  no  useful  purpose  to  review  the 
English  cases  on  the  subject." 
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We  are  of  the  opinion  that  this  interpretation  should  be  followed. 
We  still  find,  however,  that  we  are  confronted  by  certain  difficulties 
when  we  try  precisely  to  define  the  word  "accident."  Among  "popular 
and  ordinary"  definitions  wc  find  the  following:  "Anything  that  hap- 
pens by  chance;  a  casualty  or  a  mishap."  Wo  find  that  a  "casualty" 
is  something  which  "  happens  without  design ;  a  mishap  or  a  misfortune 
which  in  turn  is  an  evil  accident,  a  mishap  or  a  mischance."  We 
further  find  that  the  words  "accident,"  "casualty"  and  "chance"  are 
all  derived  from  the  Latin  word  "cado,"  the  first  with  a  prefix  added 
and  the  latter  two  without.  Having  reached  this  point  we  come  to 
the  conclusion  that  it  is  impossible  to  define  the  word  "accident"  either 
in  a  legal  or  the  popular  sense. 

There  is  no  question  in  our  minds,  however,  but  that  the  manner  in 
which  Young  came  to  his  death  is  an  accident  within  the  "popular  and 
ordinary"  meaning  of  the  word. 

3.  It  will  he  noted  that  nowhere  in  this  act  is  there  any  specific  provi- 
sion which  limits  the  right  to  compensation  to  accidents  which  arise  oiit 
of  and  in  the  course  of  the  employment.  The  only  specific  provision 
bearing  upon  this  subject  is  that  the  employer  shall  be  liable  only 
"where,  at  the  time  of  the  accident,  the  employee  is  performing  service 
growing  out  of  and  incidental  to  his  employment  and  is  acting  within 
the  line  of  his  duty  or  course  of  his  employment  as  such."  One  theorj' 
of  compensation  acts  is  that  the  cost  of  industrial  accidents  is  a  proper 
charge  against  production  and  should  be  compensated  by  the  employer, 
who  alone  can  shift  this  burden  to  the  product  where  it  belongs.  It 
seems  apparent  that  only  those  accidents  arising  out  of  the  employmeut. 
I.  f .,  accidents  of  employment,  are  properly  chargeable  against  produc- 
tion. Compensation  acts  are  remedial  acts  and  under  the  rules  of  con- 
struction, acts  of  this  character  must  always  be  liberally  construed  to 
carry  into  effect  their  objects  and  to  promote  justice.  Bearing  in  mind 
the  theorj'  of  compensation  and  the  rule  of  construction  to  he  applied, 
one  is  forced  to  the  concbLsion  that  this  act  should  be  limited  in  its 
application  to  accidents  of  employment  and  that  compensation  should 
not  be  allowed  for  any  injury  unless  it  is  shown  that  the  injury  was 
caused  by  accident  arising  both  "out  of  and  in  the  course  of  employ- 
ment. ' ' 

It  is  clear  that  this  particular  accident  arose  in  the  conrsc  of  the 
employment,  for  as  we  have  held,  at  the  time  of  the  accident  deceased 
was  acting  within  the  scope  of  his  employment. 

It  is  sometimes  extremely  difficult  to  determine  whether  or  not  the 
ikccidental  injury  complained  of  arose  out  of  the  emphiyment,  and  par- 
ticularly so  when  caused  by  act  of  God  or  the  forces  of  nature.  In 
Warner  vs.  Cmichman  (1910),  4  1!,  W.  C.  C,  32.  affirmi-d  by  house  of 
lords   (1911),  5  B.  W.  C.  C,  177,  a  journeyman  baker,  whose  duty, 
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inter  alia,  it  was  to  drive  his  master's  cart  and  deliver  bread,  claimed 
compensation  for  a  frost  bitten  hand.  The  trial  court  found  that  there 
vas  nothing  in  the  man's  employment  which  exposed  him  to  more  than 
the  ordinary  risk  of  cold,  to  which  any  person  working  in  the  open  was 
exposed  on  the  day  in  question,  and  that,  if  the  occurrence  was  an  acci- 
dent, it  did  not  arise  out  of  the  employment,  and  upon  this  ground 
denied  compensation.  The  trial  court  was  sustained  by  the  court  of 
appeal  (Fletcher  Moulton.  L.  J.,  disspntinsr)  and  by  the  House  of  Lords. 
The  rule  was  laid  down  for  the  House  of  Lords  by  Earl  Lort^burn  as 
lollow.s; 

"My  Lords,  these  cases  arc  difficult  enough,  and  we  are  apt  sometimes 
to  forget  that  what  is  decided  in  the  county  court  is  much  more  often  a 
(luestion  of  fact  than  a  question  of  law;  and  if  it  is  a  question  of  fiict, 
then  it  is  for  the  county  court  judRc  to  decide  it. 

"There  can  not  be  imagined  a  more  difficult  part  of  this  difficult  act 
to  determine  than  that  which  relates  to  injuries  by  accident  arising  out 
of  and  in  the  course  of  a  man's  employment.  In  the  present  case  the 
only  question  decided  in  the  court  of  appeal  was  that  they  would  not 
disturb  the  finding  of  the  learned  county  court  judge  upon  the  question 
of  whether  this  injury  by  accident  arose  out  of  the  employment. 

"Now,  Fletcher  Moulton.  L.  J.,  who  was  the  judge  in  the  minority 
in  the  court  of  appeal,  stated  the  law  fairly  enough,  or  rather  stated 
what  was  the  point  of  view  with  which  a  judge  ought  to  approach  cases 
of  this  kind.  He  said  (1911,  1  K.  B.  at  p.  ^57;  4  B.  W.  C.  C.  at  p.  38): 
'It  is  true  that  when  we  deal  with  the  effect  of  natural  causes  aflfecting 
a  considerable  area,  such  as  severe  weather,  we  are  entitled  and  bound 
to  consider  whether  the  accident  arose  out  of  the  employment,  or  was 
merely  a  eonsequcnce  of  the  severity  of  the  weather,  to  which  persons 
in  the  locality,  and  whether  so  employed  or  not,  were  equally  liable. 
If  it  is  the  latter  it  does  not  arise  "out  of  the  employment"  because  the 
man  i.s  not  specially  aPforted  iiy  the  severity  of  the  weather  by  reason  of 
his  employment. '     •     •     • 

"In  substance  the  learned  county  court  judge  seems  to  me  to  have 
found  that  in  this  case  the  mEtn  was  not  specially  affected  by  the 
severity  of  the  weather  by  reason  of  his  employment.  •  *  •  If  so, 
I  see  nothing  in  the  evidence  which  disentitled  him  to  find  that  fact, 
and  being  so  found  as  a  fact,  it  is  binding." 

In  the  following  cases  the  accident  was  held  to  have  arisen  out  of 
the  employment  and  compensation  allowed  upon  the  ground  that  the 
character  of  the  employment  could  fairly  be  said  to  have  created  or 
intensifi<'d  the  risk  that  arose  from  an  act  of  God  or  natural  causes  by 
exposing  the  workman  to  some  risk  greater  than  that  ordinarily  incurred 
by  other  persons  at  the  same  time,  to  wit: 
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Where  a  workman  was  stniek  by  lightning  while  working  on  a  scaf- 
fold.    {Andrew  vs.  Failsu-orth,  etc.  (1904),  6  W.  C.  C,  11.) 

Where  a  seaman  in  the  tropics  abstained  a  sunstroke  while  painting 
the  side  of  a  ship,  the  heat  having  been  intensified  by  the  reflection 
from  the  side  of  the  vessel.  (Morgan  vs.  Owners  of  8.  8.  "Zenaida" 
(1909),  2  B.  W.  C.  C,  19.) 

Where  a  seaman  in  the  tropics  sustained  a  sunstroke  by  reason  of 
the  fact  that  he  was  compelled  to  stand  on  the  steel  deck  of  the  ship 
without  shelter  for  five  hours.  {Davies  vs.  Gilepsie  (1911),  28  T.  L. 
R.,  11.) 

Where  a  workman  employed  in  a  mill  race  contracted  inflammation 
of  the  kidnejs  by  reason  of  the  fact  that  hia  work  required  him  to 
stand  up  to  his  knees  in  water.  (Sheeran  vs.  Clayton  £  Co.,  Ltd. 
{1910),4B.  W.  C.  C,  583.) 

In  the  following  cases  compensation  was  denied  upon  the  ground  that 
the  risk  was  not  created  nor  intensified  by  the  employment  r 

A  roadman  struck  by  lightning  while  working  on  the  road.  {Kelly  vs. 
Kerry  County  Council  (1908),  1  B.  W.  C.  C,  194.) 

A  seaman  frost-bitten  while  working  during  the  winter  on  his  ship. 
(Karemaker  vs.  Owners  of  8.  8.  Corsican  (1911),  4  B.  W.C.C.,  295.) 

As  is  stated  by  the  house  of  lords  in  Warner  vs.  Couchman  (sitpra), 
the  question  is  a  question  of  fact  to  be  determined  by  the  trial  court  and 
its  finding  will  not  ordinarily  be  disturbed. 

In  our  opinion  the  character  of  the  employment  in  which  Young  was 
engaged  at  the  time  of  hia  death  may  fairly  be  said  to  have  created  or 
intensified  the  risk,  for  it  carried  with  it  far  greater  exposure  than 
would  ordinarily  be  the  ca,se  where  there  was  no  such  employment,  and 
it  is  very  easy  in  this  case  to  show  the  direct  connection  between  the 
death  of  Young  and  the  employment  in  which  he  was  engaged.  It  will 
be  seen  from  the  above  eases  that  the  time  taken  for  the  accident  to 
mature  is  immaterial. 

4.  When  the  claimant  has  proved  that  the  foregoing  conditions  of 
compensation  exist,  and  the  employer  as  a  defense  to  the  claim  relies 
upon  "the  wilful  misconduct  of  the  employee,"  as  we  held  in  Belknap 
vs.  Mervy  Elwell  Company,  the  burden  of  proof  is  then  upon  him  (the 
employer)  to  show  (1)  that  the  injured  person  was  guilty  of  miscon- 
duct, (2)  that  such  misconduct  was  wilful,  and  (3)  that  the  injury 
was  caused  by  the  wilful  conduct. 

Unquestionably,  intoxication  and  being  unfit  to  work  is  wilful  mis- 
conduct within  the  meaning  of  the  act.  {Burrell  vs.  Avis  (1898), 
1  W.  C.  C,  129;  Bradley  vs.  8alt  Vnion,  Ltd.  (1906),  9  W.  C.  C,  31.) 

There  is  here,  however,  not  even  a  scintilla  of  evidence  to  prove  that 
the  death  of  Young  was  caused  by  intoxication.     ^IcGinnis  testified 
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tliat  Young  was  a  reliable  man,  while  Whitson  testified  positively  that 
Young  had  not  had  anything  to  drink  on  the  day  of  hia  death,  and  that 
although  Whitson  had  taken  a  drink  before  breakfast.  Young  had  not. 
Whitson 's  testiraonj-  is  further  substantiated  by  the  fact  that  the  two 
men  had  only  one  quart  bottle  of  whiskey  between  them  and  that  a 
considerable  portion  of  this  was  found  by  the  men  who  discovered  the 
body.  The  fact  that  whiskey  was  taken  on  the  trip  and  that  when 
Young  was  nearly  frozen  he  asked  for  a  drink  does  not  even  tend  to 
show  that  he  was  intoxicated.  While  it  is  true  that  Young  showed 
more  fatigue  than  Whitson,  we  believe  this  fact  was  not  due  to  intoxiea- 
tion  on  Ills  part,  but  rather  to  the  fact  that  he  was  compelled  to  go  a 
considerable  distance  through  the  soft  snow  without  snowshoes  and  that 
he  apparently  had  great  difficulty  in  using  the  snowshoes  when  he  did 
finally  procure  them,  and  also  that  by  reason  of  his  employment  during 
the  last  two  years  he  was  not  hardened  to  a  trip  such  as  this. 

For  the  reasons  above  stated,  we  are  of  the  opinion  that  the  applicant, 
Mrs.  Alec  (Rhoda)  Young,  is  entitled  to  have  awarded  to  her  the  com- 
pensation fixed. 

A.   J.    PlLLSBUBY, 

Will  J.  French, 
Wnj.Ls  I.  Morrison, 
Members. 


(No.  26— May  28,  lOia.) 

(CliHpter  399,  Lqws  1911.) 


lUB  LITY— OfFER     AND     UeKITSAL     OF     EMPLOTNBNT. Tbo 

n.  m  uffcrliiR  from  a  temporary  imrtinl  dianbility  to  accept 

It      ff  b     h  s  employer  at  nnliiccd  wairi's,  does  not  prejudice   the 

compo  sn  ut  may  be  taken  into  conaiilenition  in  connection  with 

ro  0(2)  of  chapter  .'litt)  of  the  I.awa  of  1011,  to  determine 

in  ojien  labor  niarki?!. 

RA        P  D  lity^Mali  NcEBiNU. — Where   tbe   evidence   shows   the 

injiiri  to  be  apparently  trivial  and  ohsfrvatioii  of  the  conduct  and  bearing  of  tlie 

m  ed  bo       examinations    and 


Th  an    ppl      t        f  p        t        f  J     y  to  the  leg  of 

tl        ipl     nt     II     f  I  1       P  An  award  was 

1     n   h  f1i2+4J      n     d  f     1  ntl    dp    dtl     sum  o£  *3!*.10. 

J  00  (         I  111  f      \pf  1       t 

I  illsbtiry,  MatlisiiH  d-  t>utri>,  attorne.vs,  for  Defendant. 
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On  the  27th  of  Detrember,  1912,  Joao  ftoncalves,  while  in  the  employ 
of  the  Standard  Oil  Company  at  Richmond,  sustained  an  injury  to  his 
light  leg  between  the  Itnee  and  ankle  by  getting  the  same  jammed 
between  a  rolling  barrel  of  asphaltum  and  the  post  of  an  elevator. 
X-ray  plates,  taken  at  different  times  and  from  different  angles,  show 
conclusively  that  there  was  no  injury  whatever  to  the  bone  and  that 
there  was  no  abrasion  of  the  skin,  although  the  flesh  was  considerably 
bniised. 

The  applicant  was  disabled  by  the  injury  for  several  days,  but  at  no 
time  was  he  forced  to  take  to  his  bed  or  to  nse  a  eruteh  or  cane  in 
v.alking.  By  the  middle  of  January  he  wa-s  able  to  do  light  work 
which  did  not  require  him  to  stand  much  upon  his  feet,  but,  for  reasons 
best  known  to  himself,  he  refused  to  take  such  work,  except  for  a  few 
hours  one  day.  The  compensation  act  does  not,  in  eases  of  partial  dis- 
ability, require  that  an  injured  employee  accept  light  work  offered  him 
by  his  employer  at  such  wages  as  the  employer  may  see  fit  to  offer,  on 
pain  of  forfeiture  of  his  right  to  compensation.  The  employer  may  die 
or  retire  from  business  during  the  eontinuanee  of  such  partial  dis- 
ability or  the  injured  emplojee  may  wish  to  go  elsewhere,  or  service 
\»ith  that  particular  employer  may  be  distasteful  to  him.  He  may 
decline  such  proffered  employment  for  any  reason  or  for  no  reason,  but 
if  he  does  so  decline,  the  Industrial  Accident  Board,  in  determining  the 
amount  of  compensation  due  him,  must  have  recourse  to  the  provision 
in  subdivision  (2)  of  section  9  of  the  act  to  find  an  authoritative  measure 
for  the  loss  of  earning  power  in  such  eases.  This  provision  fixes  such 
weekly  loss  in  wages  at  "the  difference  between  the  average  weekly 
earnings  of  the  injured  employee  (before  he  was  hurt)  and  the  weekly 
amount  which  the  injured  employee,  in  the  exercise  of  reasonable  dili- 
gence, will  probably  be  able  to  earn  (in  an  open  labor  market),  the  same 
to  be  fixed  as  of  the  time  of  the  accident,  but  to  be  determined  in  view 
of  the  nature  and  extent  of  the  injury."  This  loss,  in  the  ease  of  this 
applicant,  we  fix  at  $3.00  per  week,  sixty-five  per  cent  of  which  equals 
$1.95  per  week,  being  what,  had  applieant  u.sed  reasonable  diligence  in 
Ni-eking  such  employment,  he  might  he  expected  to  have  obtained. 

Two  reputable  physicians  of  Oakland,  besides  the  defendant's  attend- 
ing physician.  Dr,  Abbott,  affirm  that  on  the  15th  of  February  there 
was  nothing  the  matter  with  applicant's  leg  that  need  have  disabled  him 
at  all.  Nevertheless,  despite  the  affidavits  and  testimony  of  reputable 
physicians,  corroborated  by  other  evidence  as  to  the  conduct  and  l)ear- 
ing  of  the  applicant  while  under  observation,  unknown  to  himself,  appli- 
cant has  pretended  to  l>e  seriously  injured  and  tn  entertain  great  fear 
li-st  his  leg  never  recover  its  usefulness.  Whether  or  not  this  pretense 
of  serious  injurj-  be  feigned  or  the  result  of  a  morbid  dwelling  of  the 
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mind  upon  his  injury,  tlie  conclusion  is  irresistible  that  his  demand  for 
further  compfinsation  is  without  merit. 

In  short,  the  case  under  consideration  belongs  to  that  class  of  malin- 
gering or  simulation  which  causes  very  great  concern  to  those  who  are 
skeptical  in  regard  to  the  merits  of  compensation  as  a  system  for  dealing 
with  industrial  injuries.  Such  cases  are  to  compensation  what  arson 
is  to  fire  insurance  and  fraud  to  life  insurance.  They  must  be  dealt 
with  sternly  and  uncompromisingly,  else  they  may  bring  into  disrepute 
an  institution  which,  otherwise,  yields  great  hope  for  dealing  effectively 
with  a  serious  social  burden.  It  is  improbable  that  one  injured  person 
in  the  hundred  will,  under  compensation,  seek  to  gain  benefits  to  which 
he  is  not  clearly  entitled,  but  if  the  hundredth  person  were  permitted 
to  sueeeed  in  such  an  effort  he  might  work  vast  injury  to  the  ninety  and 
nine  who  have  made  their  claims  in  all  good  conscience  and  sound  reason. 
It  will  bo  the  constant  endeavor  of  the  Industrial  Accident  Board  to 
(safeguard  employers  and  the  compensation  system  from  injury  through 
this  cause,  whether  the  simulation  proceed  from  a  fraudulent  intent  to 
deceive  or  from  hypochondria  or  traumatic  neurosis.  This  the  Indus- 
<rial  Accident  Board  will  do,  as  much  in  the  interests  of  those  hereafter 
to  be  compensated  as  in  the  interests  of  those  from  whom  compensation 
to  injured  workmen  may  become  due. 

A.  J.  Pn,l,SBDEY, 

Wn,L  J.  French, 
Members. 


(No.  28— May  28,  1313.) 
(Chapter  399.  Laws  1911.) 
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Opbbation. — It  appeared  that  the  applicant  had  been  seriously  but  'not  per- 
manentlr  disabled  in  au  explosion,  and  that  hia  injuries  had  been  almost  wbolly 
cured  and  could  be  wholly  cured  by  a  alight  and  inexpensive  operation.  He  had 
been  generously  Ireated  by  his  onii>loyerB  in  Ihe  matter  of  necessary  medical  and 
surgical  treatment  and  compeniuitJOQ  for  temporary  total  disability.  It  was 
held  that  he  bad  not  suffered  a  permanent  loss  of  earning  power,  as  deSned  by 
chapter  390  of  the  Laws  of  1911,  and  had  been  fully  compensated  for  temporary 
total  disability. 

This  is  an  application  for  compensation  for  an  accidental  injury  to 
the  mouth  and  leg  of  the  applicant  suffered  in  an  explosion  of  blasting 
powder.  The  facts  are  stated  in  the  opinion.  Full  medical  and  surgical 
treatiiLi'ut  having  been  furnished  by  the  employer,  and  compensation 
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having  been  paid  in  a  greater  amount,  namely,  $46,75,  than  was  found 
due,  further  relief  was  denied. 

Michael  Baker,  in  propria  persona,  for  Applicant. 
^Y.  D.  Tillotson,  attorney,  for  Defendant. 

Michael  Baker  was  working  on  the  road  for  the  Mount  Shasta  Power 
Company,  a  corporation,  on  September  17,  1912.  Dynamite  was  used 
in  blasting  out  a  roadway.  During  the  forenoon  three  holes  had  been 
drilled  and  charges  fired,  but  only  two  of  them  had  exploded,  of  which 
fact  Baker  was  not  cognizant.  Toward  evening  two  more  holes  were 
loaded  and  chaises  exploded,  whereupon  Baker  returned  to  the  spot 
at  the  instant  that  the  charge  that  had  missed  fire  during  the  forcnoua 
exploded.  He  was  blown  some  sixty  feet  down  the  hill  and  sastaincd 
painful  injuries.  One  leg  was  wounded  below  the  knee,  five  teeth  were 
knocked  out  and  his  lower  lip  badly  cut. 

Medieal  and  surgical  attendance  was  at  once  furnished,  the  wounds 
soon  healed  and  in  three  weeks  Baker  was  back  at  his  employment,  not 
wholly  recovered,  but  able  to  work. 

Subsequently  he  went  to  Redding,  at  the  cost  of  the  Mount  Shasta 
Power  Company,  to  replace  the  five  teeth  blown  out,  and  had  dental 
bridgework  put  in  at  a  charge,  to  the  employer,  of  sixty  dollars  ($60.00). 
The  lip  healed  leaving  a  slight  sear  and  some  tenderness. 

The  knee  did  not  fare  so  well.  The  injured  ti.ssue  had  sloughed  off 
and  scar  tissue  had  taken  its  place,  and  this  sear  tissue  was  susceptible 
to  injury.  At  times  the  knee  was  painful  and  caused  Baker  to  limp. 
At  Redding,  Baker  subjected  himself  to  a  medical  examination  at  the 
hands  of  Dr,  P.  Stabel,  who  testified  that  the  injury  to  the  knee  was 
easily  and  inexpensively  remediable,  that  it  would  only  be  necessary 
lo  remove  the  sear  tissue  and  suture  the  healthy  tissues  together  to 
remove  the  whole  difficulty  and  make  the  leg  as  sound  as  ever  within 
ten  days  after  the  operation. 

However,  because  the  bridgework  put  in  by  the  dentist  was  not  as 
convenient  as  his  own  teL'th,  and  Weause  tlie  torn  lip  was  tender  to 
touch,  and  because  the  injured  knee  occasionally  caused  him  discomfort. 
Baker  demanded  from  the  defendant  corporation  a  further  indemnity 
of  one  thousand  two  hundred  doilare  ($1,200.00)  for  permanent  injuries 
sustained,  which  demand,  being  refused,  the  Board  was  called  upon  to 
determine  the  controversy. 

The  compensation  provi.sions  of  chapter  399  of  the  Laws  of  1911  do 
not  undertake  to  indemnify  for  pain  or  suffering  or  for  any  injury 
whatever  unless  such  injury  results  in  a  disability  to  earn  as  unich  as 
the  injured  person  wius  earning  at  the  time  of  the  injury  in  the  employ- 
ii>ent  in  which  he  was  engaged.  Baker  was  unable  to  show  that,  juilgod 
by  these  standards,  he  had  suffered  any  permanent  loss  of  earning 
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capacity.  Judged  by  other  standards,  he  might  have  been  able  to  do  so, 
but  the  statute  rigidly  limits  the  compensation  for  the  loss  of  earning 
power  to  the  difference  between  the  wages  which  the  injured  employee 
was  earning  "in  the  employment  in  which  he  was  working  at  the  time 
of  injury"  and  the  wages  "which  the  injured  employee,  in  the  exercise 
of  reasonable  diligence,  will  probably  be  able  to  earn,  the  same  to  be 
fixed  as  of  the  time  of  accident,  but  to  be  determined  in  view  of  the 
nature  and  extent  of  injury."  It  would,  furthermore,  be  manifestly 
unjust  to  the  employer  to  make  him  chargeable  for  a  permanent  dis- 
ability in  a  case,  such  as  that  of  the  injured  knee  of  the  applicant,  where 
his  own  physician  testifies  that  a  speedy,  inexpensive  and  complete  cure 
of  the  difficulty  may  certainly  be  attained  without  risk  and  without 
need  for  employing  more  than  a  local  anaasthetic. 

This  board  is  clearly  of  the  opinion  that  the  treatment  applicant 
Baker  received  at  the  hands  of  his  employer,  the  Mount  Shasta  Power 
Company,  was  prompt  and  generous,  and  it  should  be  clearly  understood 
that,  under  the  compensation  provisions  of  this  act,  no  indemnity  is 
recoverable  except  where  injuries,  through  accident,  result  in  a  loss  of 
ability  to  earn,  the  same  to  be  determined  as  of  the  time  of  the  accident 
and  in  view  of  the  nature  of  the  employment  in  which  the  employee 
was  engage<l  when  injured. 

A.    J.   PiLLSBURY, 

Will,  J,  French, 

Member  It. 


(No.  24^-,Tune  18,  IfllS.") 
(Chapter  399,  Laws  1911.) 
rATRICK  RUSSELL.  Applicatit,  vs.  LACHMAN  AND  JACOBI  (a 
Defendant. 
The  above  applicant  was  the  father  of  James  Russell,  who  was  acci- 
dentally killed  on  January  17,  1912,  while  in  the  employment  of  the 
defendant  corporation.     The  application  was  dated  June  29,  1912,  but 
wiis  not  filed  until  February  7,  1913.     It  was  satisfactorily  proved  to 
the  Industrial  Accident  Board  that  the  applicant  died  on  December  9, 
]!I12,  and  was  not  living  at  tlie  time  the  application  was  filed.     An  order 
tiisinissing  the  application  was  acconlingly  entered  -Tune  18,  1913. 

Ira  B.  Cross. 
Hecrp.tary. 
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(No.  33— June  20,  1913.) 

(Chapter  399,  Laws  1911.) 

RICHARD  E.  DWYER.  Applioont,  vs.  GENERAL  PETROLEUM  COMPANY  (a 
COBPOBATION ) ,  Defendant. 

Measuee  of  CoiiPENSATiON — ^PARTIAL  DiSABiLiTT. — The  putpose  of  the  CorapenaB- 
tioD  Act  is  to  tide  the  injured  iraTkaiaD  over  his  period  of  adversity  imtil  he 
can  re-establish  a  BelF'EUStaiaiag  earning  capacity ;  its  purpose  is  not  to  make 
such  injured  workman  whoJe  for  all  damage  aullered.  Although  a  severely 
sprained  ankle  may  never  wholly  regain  its  lost  Ktrength  and  power,  compen- 
sation for  tbe  partial  disability  renultiag  from  such  injury  ia  limited  to  the  ]osa 
of  wages,  measured  by  the  difference  between  the  average  weekly  earnings  of  the 
injured  employee  in  the  employment  in  which  he  was  working  when  injured  and 
the  weekly  wages  which  such  employee,  "in  the  exercise  of  reasonable  diligence," 
will  probably  be  able  to  earn  in  view  of  the  nature  and  extent  of  the  injury. 

This  is  an  application  for  cotnpeDsation  for  a  sprained  ankle  and 
minor  injuries.  The  facts  are  stated  in  the  opinion.  Compensation 
had  been  paid  by  the  defendant  in  the  sum  of  $181.20.  Further  com- 
pensation was  awarded  in  the  sura  of  $30.30. 

Richard  E.  Dwycr,  in  propria  persona,  for  Applicant. 
Charles  W.  Slack  and  Chavncey  S.  Goodrich,  for  Defendant. 

Richard  E.  Dwyer  entered  the  employment  of  the  General  Petroleum 
Company  at  its  Bear  Creek  lease  in  Kern  County,  California,  on  the 
27th  of  August,  1912,  as  janitor  of  the  bunkhouse,  a  portion  of  his  duty 
being  to  attend  to  the  superintendent '.s  team.  On  the  morning  of  the 
29th  he  hitched  up  the  team  and  uudertook  to  drive  it  from  the  barn 
to  the  hitching  rack.  The  team  became  fractious  and  started  to  run,  and 
Dwyer,  fearing  for  his  life,  climbed  out  to  the  rear  of  the  buggy  with 
the  intent  of  jumping  out.  In  some  way  his  legs  got  caught  between 
the  axle  and  the  axle  braces  and  he  was  dragged  some  distance  before 
he  freed  himself. 

As  a  result  of  this  accident  applicant  sustained  contusions  upon  both 
shins,  and  his  left  ankle  was  severely  sprained,  the  ligaments  or  tendons 
being  torn.  Prompt  medical  and  hospital  treatment  was  had  by  appli- 
cant. Nevertheless  he  was  totally  disabled  for  a  period  of  eleven 
weeks  and  partially  disabled  for  seventeen  weeks  thereafter. 

Defendant  paid  Dwyer  compensation  in  cash  and  in  board,  in  the 
total  sum  of  $181.20,  but  refused  to  pay  further  compensation  on  tlie 
ground  that  applicant's  disability  had  ceased  by  December  1,  1912, 
Applicant  contends  that  disability  had  not  ceased  on  said  date,  but  that, 
on  the  contrary,  be  will  suffer  disability  during  the  remainder  of  his 
life  as  a  result  of  such  accident. 

It  is  a  matter  of  common  knowledge  that  a  severely  sprained  ankle 
involving  a  tearing  loose  of  the  tendons,  seldom  or  never  wholly  regains 
its  former  .strength  and  power  of  resistance  to  injury  and  that  the 
e  sustained  by  such  an  injury  is  very  considerable,  but  the  com- 
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peosation  act  does  not  contemplate  making  an  employee  whole  for  all 
itamage  suffered.  Its  aim  is  merely  to  tide  the  injured  workman  over 
his  period  of  adversity  until  he  can  re-establish  a  self-sustaining  earning 
capacity  despite  his  maimed  condition,  and  this  purpose  is  justified  by 
the  fact  that  all  injured  workers  are  so  tided  over  their  respective 
periods  of  adversity  without  regard  to  the  negligence  of  the  injured 
person,  provided  that  such  negligence  does  not  amount  to  wilful  mis- 
conduct on  his  part. 

The  power  of  the  Industrial  Accident  Board  in  such  cases  is  strictly 
limited  by  two  coordinate  provisions  of  the  compensation  act,  subsec- 
tions (1)  and  (2)  of  section  9.  Subsection  (1)  restricts  the  estimation 
of  earning  power  to  the  employment  in  which  the  injured  person  was 
working  at  the  time  he  sustained  the  injury,  without  regard  to  his 
earning  power  in  some  other  occupation,  and  subsection  (2)  limits  the 
loss  of  wage.s  in  cases  of  partial  disability  to  the  difference  between  the 
average  weekly  earnings  of  the  injured  employee  in  the  employment  in 
which  he  was  working  at  such  time  and  the  weekly  wages  which  such 
injured  employee,  "in  the  exercise  of  reasonable  diligence,"  will  prob- 
ably be  able  to  earn  in  view  of  the  nature  and  extent  of  the  injury. 

Now  applicant  Dwyer  was,  at  the  time  of  the  injury,  whatever  his 
earning  capacity  at  other  times  and  places  may  have  been  or  otherwise 
might  become,  a  janitor  and  hostler  with  a  gross  earning  capacity  of 
$20.77  per  week,  and  the  Board  found  in  its  findings  of  fact  that,  "in 
the  exercise  of  reasonable  diligence."  he  should,  during  the  pendency  of 
partial  disability,  have  been  able  to  earn  an  average  weekly  wage  of 
$13.84,  a  difference  of  $6.98,  and  that  65  per  cent  of  such  difference  is 
$4.50  per  week.  This  was  allowed  for  seventeen  weeks,  by  the  end  of 
which  time  Dwyer  had  so  far  recovered  as  to  l)e  able  to  resume  his 
former  employment  of  janitor  and  hostler,  and  was  thereafter  able  to 
earn  as  mnch  as  he  had  earned  prior  to  the  accident.  Such  being  the 
fact,  the  inconvenience,  or  even  loss,  he  may  sustain  for  the  rest  of  his 
life  by  reason  of  inability,  on  account  of  a  weakened  ankle,  to  climb 
hills  or  engage  in  athletic  sporte  is  immaterial  and  can  not  be  taken 
into  consideration.  The  only  loss  for  which  compensation  can  be 
allowed  is  the  loss  in  wage  earning  capacity. 

We  go  thus  into  particulars  in  this  case  for  the  reason  that  sprained 
ankles  are  many  and  the  misapprehension  very  general  as  to  what 
compensation  undertakes  to  do  by  way  of  reparation  for  industrial 
injuries  received. 


D.gitizecbyG00glc 


employers'  liability  act  decisions.  10;J 

The  defendant  eorporatioD  erred  in  dediictiog  from  the  compensatiou 
allowed  the  applicant  herein  tlie  sum  of  $1.C0  per  month  hospital  dues 
for  the  three  months  during  whinh  compensation  payments  were  made, 
unless  with  the  express  consent  of  applicant.  No  liens  of  any  kind 
attaeh  to  compensation  payments  prior  to  their  payment. 

A.    J.    PiLLSBURT, 

Will  J.  French, 
Willis  I,  Morrison, 

Members. 


(No.  41— June  20,  1913.) 
(Chapter  399,  Lawn  1911.) 

BDWAKD  L.   NASH.  Applicant,  vs.  GENERAL  PETROLEUM  COMPANY    (a 
coBPOBATion ) ,  Defendant. 

AccincNT — FanxiMATB  Cause — Cuain  of  Causation — Disease  Resulting  From 
Injury. — The  word  "approiimately,"  as  used  in  section  3  (3)  of  chapter 
399  of  the  Laws  of  1911,  is  to  be  construed  as  "proximately,"  aod  where  the 
employee  suffered  an  accidental  injury  to  hia  Ipr,  apparently  trivial  in  itself,  and 
infection  followed,  so  that  erysipelaa  developed  six  days  afterward,  and  there 
followed  immediately  tipon  the  cure  of  this  disease  ulcerated  conditions  upon  the 
breaking:  down  of  a' varicose  vein  in  the  injured  leg,  held,  that  there  was  DO  new 
intervening  cause  of  the  disability,  the  chain  of  causation  has  no  miasius  link, 
and  the  injury  was  the  proximate  cause  of  the  continuing  disability. 

Accident — Notice. — The  requireinents  of  section  10  of  chapter  399  of  the  Ijiwa  of 
1911  with  reference  to  notice  of  accidental  Injury  are  met  when  it  appears  tbnC 
within  less  than  one  week  after  such  injury  the  employer  furnished  necessary 
medical  and  surgical  treatment  after  a  report  of  the  accident  and  was  not  misted 
or  prejudiced  by  the  failure  to  give  the  formal  written  notice  within  thirty  days, 
as  provided  in  that  section. 

This  was  an  application  for  compensation  on  account  of  an  injury 

to  a  leg  and  resulting  erysipelas  and  varicose  ulcers.     The  facts  are 

stated   in   the   opinion.     Compensation   was   awarded   in   the  sum   i>f 

$108.70,  covering  the  period  of  disability  ensuing  from  all  these  causes. 

Edward  L.  Nash,  in  propria  persona,  for  Applit-ant. 

E.  L.  Stockwell,  for  Defendant. 

Edward  L.  Nash,  by  occupation  a  pipe  fitter  and  pipe  liner,  was,  on 
the  night  of  the  12th  of  March.  1913,  in  the  employ  of  the  General 
Petroleum  Company  and  engaged  in  "firing"  a  pipe  line  in  order  to 
make  the  oil  flow  therein  as  it  was  disinclined  to  do  so  by  reason  of  the 
eold.  To  this  end  fires  were  kept  burning  at  intervals  approximating 
200  yards  in  holes  dug  underneath  the  pipe  line,  the  men  entrusted 
with  firing  working  singly. 

While  so  engaged  Nash  undertook  to  split  a  piece  of  firewood  into 
suitable  size  with  a  pick,  no  ax  being  furnished  him.  In  so  doing  he 
split  away  a  sliver  some  ten  feet  long  and  six  inches  wide  at  one  end 
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and  tapering  to  a  point  at  the  other,  with  so  much  force  that  it  struck 
and  "barked"  the  skin  of  his  left  leg  just  above  the  ankle.  No  one 
except  Nash  biniself  saw  the  accident  and,  not  regarding  the  injury  as 
being  at  all  serious,  he  did  not  report  the  occurrence  and  went  on  with 
his  work. 

Nash  coutiniied  to  work  the  rest  of  the  night  of  the  12th.  He  also 
worked  during  the  night  of  the  13th  and  a  part  of  the  day  time  of  the 
14th,  but  on  the  morning  of  the  l.'tth  his  leg  was  so  swoJlen  and  so 
painful  that  he  was  unable  to  get  out  of  bed  or  put  his  foot  to  the  floor. 

As  to  the  condition  of  Nash's  leg  on  the  morning  of  the  15th  we  have 
the  testimony  of.  Dr.  Hf.  W.  Pascoe,  a  regularly  practicing  physician  of 
Taft,  who  testified  that  there  was  a  swelling  of  the  left  leg  from  the 
knee  to  the  ankle,  that  there  was  a  scratch  over  the  shin  bone,  and  that 
there  was  an  infection  of  the  leg  due  to  the  wound  on  the  shin.  There 
was  n  slight  discharge  from  the  wound,  and  the  disability  was  sulTicient 
to  incapacitate  Nash  from  working.  Nash  expliiined  the  origin  of  the 
injury  to  Dr.  Pascoe  at  that  time  substantially  as  given  in  bis  testimony 
in  this  case.  Dr.  Paseee  is  positive  that  there  was  no  indication  of 
erysipelas  on  the  date  of  bis  examination,  Alarch  15th. 

On  Man;h  18th  Dr.  J.  W.  Key  assumed  control  of  the  case  and,  at 
that  time,  erysipelas  had  distinctly  developed,  although  in  a  mild  form, 
lie  treated  the  ease  for  two  weeks,  by  which  time  this  disease  bad  been 
cured,  whereupon  a  varicose  vein  broke  down  in  the  calf  of  the  leg  and 
ulcers  developed,  which  Dr.  Key  treated  for  a  mouth  or  more.  It  was 
net  until  the  20tl]  of  May  that  Nash  bad  so  far  recovered  from  these 
ulcers  that  he  was  able  to  go  to  work  at  his  accustomed  employment. 
He  might  have  been  able  to  do  light,  sedentary  qr  clerical  work  bad 
there  been  any  to  do,  but  such  work  is  not  abundant  at  Taft  and  appli- 
cant is  unskilled  in  any  of  the  sedentarj'  employments  commoidy  to  be 
bad  in  such  a  community,  having  always  been  employed  at  hard  labor. 

We  think  that  the  evidence  warrants  the  conclusions  that  there  was 
liu  accident.  Dr.  Pascoe's  testimony  corroborates  and  confirms  the 
otherwise  unsupported  testimony  of  Nash  to  that  effect,  and  we  think 
that  the  chain  of  connection  between  the  scratch  on  the  shin  of  Nash, 
sustained  through  accident,  and  the  erysipelas,  which  disabled  for  two 
weeks,  and  the  varicose  ulcers,  which  in  turn  disabled  until  the  20th  of 
May,  has  no  missing  link;  but  a  very  impo,rtant  issue  arises  as  to 
whetiier  or  not  the  scratch  on  the  shin,  received  on  the  night  of  March 
12fh.  was  the  proximate  can.se  of  so  much  of  disability  as  may  be 
attributed  to  the  cr;i'sipela.s  and  the  resulting  varicose  ulcers.  On  the 
determinalinn  of  this  issue  hangs  the  determination  of  the  entire 
controversy. 

The  term  u.scd  in  the  act  is  "approximately,"  which  the  Century 
Dictionary  defines  as  "to  stand  iu  an  intimate  relation,"  "near  in  posi- 
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tion,"  "nearly  precise."  all  of  which  definitions  apply  only  indiffer- 
ently well  to  the  evident  use  made  of  the  term,  whereas  the  term  "prox- 
imately" much  better  fits  the  spirit  of  the  statute.  The  Century  defines 
this  term  as  "next,"  "immediate,"  "without  the  intervention  of  a 
third,"  "that  which  immediately  precedes  an  effect,  as  distinguished 
from  a  remote,  mediate  or  predisposing  cause." 

Bouvier's  Law  Dictionary  defines  "proximate  cause"  as  "that  which, 
in  a  natural  and  continuous  sequence,  unbroken  by  any  new  cause,  pro- 
duces an  event,  and  without  which  the  event  would  not  have  occurred." 
The  proximate  cause  is  that  which  is  mo.st  proximate  in  the  order  of 
responsible  causation.  "That  which  stands  next  in  causation  to  the 
effect,  not  necessarily  in  time  or  space,  but  in  causal  relation."  We 
conclude  that  it  was  through  inadvertence  that  the  word  "approxi- 
mately" found  its  way  into  the  statute  and  that  "proximately,"  with  its 
more  definite  legal  meaning,  more  nearly  indicates  what  was  intended 
where  the  word  "approximate"  or  "approximately"  appears  iu  the  act. 

Was  the  disability  of  Nash  occasioned  through  erysipelas  and  varicose 
ulcers  proximately  caused  by  the  in,iury  to  his  shin  sustained  on  the 
night  of  March  12th  T 

In  Dunham  vs.  Clare,  a  leading  English  case,  W.  C.  C,  Vol.  4,  page 
102,  the  court  held  that  death  resulting  on  the  27th  of  September  from 
er\-3ipelas  that  developed  on  the  16th  was  the  proximate  result  of  an 
injurj'  to  a  toe,  sustained  on  the  2d. 

In  Ystradowen  Colliery  Compavij  vs.  Gri/fitlis.  B.  W.  C.  C.  Vol.  2, 
page  357.  the  English  court  of  appeal  held  that  chronic  bronchitis, 
which  still  persisted  to  incapacitate  in  March,  1909,  was  proximately 
caused  by  an  injury  to  the  knee  sustained  on  December  6, 1907,  although 
the  bronchitis  was  contracted  by  reason  of  the  weakened  condition  of  the 
employee,  necessitating  his  being  between  two  and  three  hours  in  getting 
home  on  a  bitterly  cold  night,  although  be  lived  only  a  mile  and  a  quar- 
ter from  the  colliery.  It  would  seem  that  the  knee  recovered  from  the 
direct  injury,  hut  the  exposure  consequent  upon  the  injury  resulted  in 
a  permanent  impairment  of  the  health  of  the  employee,  for  which  dis- 
ability the  court  held  compensation  to  be  properly  due. 

In  the  more  recent  ca.se  of  Tliobiini  vs.  Bcdliiiglon  Coal  Compani/, 
Vol.  5,  W.  C  C.  128,  an  award  of  a  death  benefit  was  su.staincd  by  the 
English  court  of  appeal  although  the  injurj-  was  sustained  thirteen 
months  before  death  occurred  arid  death  resulted  from  bronchitis, 
whereas  the  injury  was  a  broken  leg  and  a  crushed  back. 

In  Walker  vs.  Mulliiix.  B,  W.  ('.  C.  Vol.  1,  page  211.  the  court  of 
appeal  of  Ireland  upheld  an  award  of  ciuiipcnsation  where  the  great  toe 
of  a  gardener  was  pierced  by  a  nail  tbrough  accident  on  the  2:W  of 
March  and  he  died  of  tetanus  on  the  2:Jd  of  April,  on  the  ground  that 
the  accident  was  the  proximate  caase  of  the  death. 
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Per  contra,  in  Hugo  vs.  Larkins  &  Co.,  B.  W.  C.  C,  Vol.  3,  page  228, 
an  award,  made  on  account  of  a  death  from  erj-sipelas  in  the  head, 
which  tonk  place  in  July,  predicated  upon  an  injury  to  the  hand,  which 
took  place  on  the  17th  of  April,  was  reversed  by  the  English  court  of 
appeal  as  not  being  the  proximate  cause  of  such  disability  and  death. 

While  the  foregoing  British  cases  are  not  binding  upon  the  Industrial 
Accident  Board  of  the  State  of  California,  the  decisions  quoted  from 
were  rendered  by  courts  which  liave  had  much  experience  in  compensa- 
tion controversies  and  are  entitled  to  receive  due  consideration  at  the 
hands  of  this  Board. 

We  think  that  the  disability  of  Nash,  whether  due  to  the  initial 
swelling,  to  the  existence  of  which  Dr.  Pascoe  testified,  or  to  the  ery- 
sipelas  which  followed  and  the  varicose  ulcers  which  succeeded  the 
erysipelas,  was  proximately  caused  by  the  ' '  barking ' '  of  his  shin  on  the 
night  of  March  12th  and  that  such  injury  was  the  result  of  an  accident. 

There  remain  to  be  conaidred  certain  points  suggested  by  defend- 
ant's attorney  in  his  brief.  One  is  that  applicant  failed  to  file  a  writ- 
ten notice  of  claim  within  thirty  days  after  the  accident  happened. 
UncoD  trover  ted  evidence  shows  that  the  injury  was  reported  to  an 
officer  of  the  defendant  corporation  within  loss  than  one  week  after  the 
accident  and  that  medical  and  surgical  treatment  was  afforded  appli- 
cant as  a  result  of  such  notice,  so  that  defendant  can  not  have  been 
prejudiced  by  the  failure  to  give  a  formal,  written  notice  within  the 
prescribed  thirty  days.  The  fact  that  such  medical  service  was  fur- 
nished is  not  to  be  eonstnied  as  an  acknowledgement  of  liability  on  tlie 
part  of  the  defendant,  but  only  as  notice  of  the  injury. 

This  board  quite  agrees  with  defendant's  attorney  that  all  minor 
injuries  should  be  reported  at  once  to  employers  lest  they  culminate  in 
injuries  both  serious  and  costly;  but  this  Board  is  powerless  to  read 
into  the  act  provisions  that  are  not  there.  The  only  requirement  in  the 
act  in  relation  to  notice  of  injury  is  that  contained  in  section  10,  which 
allows  thirty  days  during  which  such  notice  may  be  given.  Therefore, 
requirements  to  report  injuries  forthwith,  that  first  aid  and  septic  treat- 
ment may  be  had  at  once,  initst  be  mainly  a  matter  of  discipline  of 
working  forces,  in  the  aid  of  which  this  Board  will  render  every  assist- 
ance in  its  power. 

A.   J.   PnXSBURY, 

Will  J.  French, 
Willis  I.  Morrison, 
Members. 
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(No.  38-^une  24,  1913.) 

(Chapter  399,  Laws  1911.) 
J.  D.  WILLIAMSON.  Applicant,  vs.   STANDARD  OIL  COMPANY    (a 

TiOK),  Defendant. 

Degree  of  Disabilitt— Loss  of  Earniko  Power.— The  degree  of  disabilit]'  result- 
ing from  an  injury  is  to  be  detennined  with  reference  to  tbe  employment  in 
which  the  injured  person  ie  encaged  at  the  time  of  (he  injury,  and  not  with 
reference  to  hia  general  parning  power.  However,  where  it  appears  clearly  that 
the  injured  employee,  in  the  exercise  of  reasonable  diliKt'Dce,  and  in  view  of  the 
nature  and  extent  of  his  injury,  could  have  earned  a  less  amount  at  other  work, 
bis  Idbs  of  earning  power  is  to  be  measured  with  reference  to  such  poesible 
earnings. 

Compensation — Pitrpobe. — CompenBation  on  account  of  industrial  injurlns  does  not 
contemplate  makiug^  good  nil  inns  austaincd  by  reason  of  such  injuries,  but  is 
designed  to  help  the  injured  person  to  tide  over  bis  period  of  adversity  until  he 
can  readjust  himself  to  hie  maimed  eonditlon. 

This  is  an  application  for  coin  pen  sat  ion  on  account  of  a  spraine<I 
Hitklc.  The  facts  are  state<l  in  the  opinion.  The  applicant  was  awarded 
the  sum  of  $l-'>0.68,  covering  his  weekly  lass  in  wages  from  July  26, 
1912,  to  June  4,  1913. 

J.  D.  Williainsov,  in  propria  persona,  for  Applicant. 
Oscar  Svtro,  attorney,  for  Defendant. 

The  applicant  in  this  case  is  a  lalmrer  able,  under  normal  conditions, 
to  follow  the  occupation  of  hod  carrier  or  to  do  other  labor  requiring  a 
high  degree  of  muscular  power.  On  Jlay  11,  1912,  while  in  the  employ 
of  the  Standard  Oil  Company  wheeling  a  barrow  of  sulphur,  a  board 
along  which  he  had  to  pass  turned,  by  which  accident  he  sustained  a 
severe  sprain  of  the  left  ankle.  He  received  prompt  treatment  at  the 
cost  of  the  employing  company  and  was  totally  disabled  until  July  1, 
1!H2,  f(ir  which  period  compensation  was  duly  paid. 

Applicant  worked  in  lighter  employment,  and  for  shorter  hours,  from 
the  1st  of  July  until  the  26th  of  that  month  when,  for  no  very  well 
defined  reason,  unless  through  fear  that  his  ankle  might  not  get  thor- 
oughly well  if  he  continued  to  use  it.  he  quit  work  and  remained  for  the 
most  part  unemployed  up  to  the  4th  day  of  June,  1913,  when  he  pro- 
visionally accepted  from  the  defendant  corpwation  employment  that 
he  conld  perform  and  at  the  same  wage's  that  he  was  receiving  at  the 
time  he  was  injured. 

It  was  stipulated  by  the  parties  that  the  Industrial  Accident  Board 
should  determine  the  nature  and  extent  of  any  partial  disability  that 
might  be  found  to  exist  lietwcen  the  2r>th  of  July.  1912,  and  the  4th 
day  of  June,  191.'!.  and  the  compensaticm,  if  any,  due  and  payable  for 
such  period ;  that  further  proceeding.-!  be  suspended  for  six  months  from 
June  4th  without  prejudii'c  to  a  renewal  tliereof  as  to  any  disability 
that,  in  the  light  of  further  expenencc,  may  be  found  to  exist  at  the 
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I'lid  of  Mueh  period,  and  as  to  eompeusation  payable  thereafter.  The 
sole  issue  whieh  this  Board  is  a^ked  to  determine  is,  therefore,  what 
disability,  if  any,  existed  between  the  above  named  dates,  and  what 
compensation,  if  any,  should  he  awarded  by  reason  thereof. 

Applicant  is  of  the  opinion  that  his  injury  is  permanent,  that  he  will 
never  again  be  able  to  earry  a  hod  or  to  perform  other  labor  requiring 
a  high  degree  of  maseular  power. 

It  is  matter  of  common  knowledge  that  a  very  severe  sprain  of  the 
ankle,  accompanied  by  the  tearing  of  tendons,  never  will  wholly  recover 
its  former  power  of  resistance  to  injury,  and  that  such  an  injury  does 
sometimes  permanently  incapacitate  the  person  injured  from  following 
certain  occupations  j  but  it  is  also  of  common  knowledge  that  many 
pen>-ons  so  injured,  and  under  the  necessity  forever  after  of  exercising 
a  high  degree  of  care  of  the  weakened  member,  do  perform  services  of 
great  muscular  requirement  by  habitually,  though  unconsciously, 
"favoring"  that  member  so  that  the  injury  is  finally  attended  with 
little  if  any  permanent  loss  of  earning  power. 

Jforeover,  the  statute  requires  this  Board  to  determine  the  degree  of 
disability  resulting  from  an  injury  with  reference  to  the  employment  in 
which  the  injured  person  was  engaged  at  the  time  he  was  injured,  and 
not  with  reference  to  the  injured  person's  general  earning  power  in  any 
occupation  he  might  otherwise  see  fit  to  enter.  At  the  time  of  his  injury 
applicant  was  wheeling  a  heavy  load  of  sulphur,  which  refpiired  consi<l- 
erable  physical  strength,  the  employment  was  arduous  and  he  worked 
twelve  hours  a  day.  Ilis  daily  wage  was  $3.20,  and  his  annual  average 
earnings,  computed  as  the  statute  requires,  $960.00. 

During  the  time  that  applicant  worked,  July  1  to  July  26,  1912,  bis 
day  was  nine  hours,  his  wage.s  were  twenty-five  and  five  ninths  (25  5/9) 
cents  per  hour,  or  $2.30  per  day,  and  his  annual  average  earnings  were 
$690.00.  It  is  reasonable  to  suppose  that,  for  a  year  or  more  after 
sustaining  such  a  sprain,  the  injured  person  might  not  be  able  to  be  on 
his  feet  longer  than  nine  hours  each  working  day,  but  this  Board  is 
uneonvineed  that,  from  July  26,  1912,  until  June  4.  1913.  the  applicant 
herein  could  not  have  eontiuned  for  at  Ica-st  nine  hours  each  day  at 
the  work  that  he  was  doing  during  July,  1912,  aud  our  determination  of 
the  degree  of  disability  sustained  is  based  upon  the  conviction  that  he 
might  have  so  worked. 

It  can  not  be  too  strongly  impressed  upon  the  minds  of  all  persons 
comerned  that  compensation  for  industrial  injuries  docs  not  contem- 
plate or  aim  at  a  making  good  for  all  lass  sustained  by  reason  of  an 
injury.  All  that  it  attempts  to  do  is  to  help  the  injured  person  to  tide 
over  his  period  of  aeutcst  adversity  until  he  can  readjust  himself  to 
his  maimed  condition.     Some  time,  when  the  problem  of  malingering 
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shall  have  been  solved  and  the  tendency  to  malinger  eflfieiently  dealt 
with,  "<'ompensHtion"  may  eome  to  be  what  the  term  itself  implies,  but 
that  is  not  yet.  Heantiinc,  it  is  progress  enough  if  all  who  are  indus- 
trially injured  are  adeiiuately  helped  over  their  respective  periods  of 
greatest  need, 

A.   J.  PlLLSBURV, 

Wn.L  J.  French, 

Members. 


(No.  44— -Tune  2i,  1!I13.) 

(Chapter  399,  Imws  1311.) 

SPRECKELS   BROS.  COMMERCIAL  COMPANY    <a   corporation),   Apiilitant. 

vs.  MRS.  IDA  NELSON,  Defendant. 

Death  Benefits — Amount. — Where  both  the  employer  and  employee  are  aubjeet  to 
the  cotnpenERtion  provisions  o(  eliopter  31K)  of  the  Lows  of  1!)11,  the  nmouDt  of 
death  benefits  i)a]'Hble  to  persons  wholly  dependent  upon  the  deceased  employee 
for  support  is  clearly  defined  as  three  times  the  average  annual  earoiDHH  of  the 
deceased  employee,  and  this  amount  can  in  no  deg^c  be  increased  or  diminished 
by  the  Industrial  Aeddent  Board. 

■  This  was  an  applitration  by  the  employer  to  have  determined  and 
awarded  the  proper  amount  of  death  benefits  to  the  defendant,  as  the 
surviving  dependent  widow  of  a  derea.sod  employee.  The  facts  are 
stated  in  the  opinion  of  the  Board.  Award  was  made  in  the  sura  of 
!|;:i,r).57.55. 

Harry  L.  Tifii.i,  attorney,  for  Applicant. 

Young  0.  Hurkhart,  attorney,  for  Defendant. 
Gus  Nelson,  a  stevedore,  while  working  on  board  a  ship  for  the 
Spreekels  Bros.  ConimereiHl  Company  of  San  Diego,  Califoirnia,  lost  his 
balance  and  fell  through  a  hatch,  receiving  injuries  which  later  resulted 
in  his  death.  His  average  annual  earnings  were  $l,l8i>.S5  and,  by 
virtue  of  subdivision  (a)  of  subseetion  (3)  of  section  8  of  chapter  399 
of  the  Laws  of  1911.  the  widow  of  said  (lus  Nelson,  deceased,  is  entitled 
to  receive  as  a  death  benefit  a  sum  of  money  equal  to  three  times  such 
average  annual  earnings,  or  the  gross  sum  of  $3,557.55,  the  payment 
of  which,  unless  otherwise  nintually  agreed  between  the  parties,  is  to 
be  made  in  weekly  installments  of  $22.80  until  fully  paid. 

Inasmuch  as  said  Spreekels  Bro.^.  Commercial  Coiripany  has  been  at 
all  times  since  the  death  of  Nelson  ready  and  willing  to  pay  the  compen- 
sation provided  b,\'  the  above  law,  there  is  and  has  l)een  no  controversy 
that  needed  to  l>e  called  to  the  attenti<m  of  the  Industrial  Accident 
Board  except  a  (juestion  regarding  the  amount  of  the  death  benefits  to 
be  paid  to  the  widow  of  the  dccea.sed.  Mrs.  Ida  Nelson,  the  widow  of 
deceasetl,  feeling  the  iniKleipiaey  of  the  indemnity  offered  ta  I>e  paid 
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her  for  the  loss  of  her  late  husbfliid'ti  labors  in  support  of  the  family, 
rteeliiu'd  to  accept  the  eompensation  tendered  her  by  the  Spreckels  Bros. 
Commepcial  Company  and  threatened  to  institute  legal  proceedings  in 
order  to  obtain  a  sum  that  would  mare  nearly  indemnify  her  for  her 
loss.  Hence  the  employing  corporation  very  properly  instituted  this 
proceeding  to  have  the  matter  officially  determined. 

The  word  "compensation"  was  unfortunately  chosen  to  represent  the 
measure  of  indemnification  which  the  act  makes  for  industrial  injuries, 
for  in  no  case  does  "compensation"  compensate.  At  best  it  merely 
tides  the  injured  person  or  bis  family  over  the  period  of  adversity  con- 
seipient  upon  the  injury  until  thase  affected  can  adjust  themselves  to 
their  new  condition.  Critics  of  the  compensation  system  are  insistent 
that  the  injured  persons  and  their  dependents  must  bear  some  share 
of  the  economic  loss  occasioned  through  accident  and  not  place  all  of  it 
upon  the  employer  or  the  industry,  and  that,  therefore,  there  should 
be  some  contribution  on  the  part  of  Ihe  injured  to  the  compensation 
cost.     That  there  is  such  contribution  this  case  well  illustrates. 

Qus  Nelson  was  fifty-eight  years  of  age,  industrious,  and  of  sound 
body.  He  had  a  daily  earning  capacity  approximating  $4.00.  The 
most  reliable  estimation  of  the  economic  value  of  a  life  is  afforded  by 
aseertaining  what  it  would  cost  to  purchase  an  annuity  equalling  the 
wage  earning  power  of  the  deceased.  The  annuity  value  of  a  physically 
sound  man  of  fifty-eight  years  of  age  is  $3,528.00  for  each  dollar  per 
day  earned,  and  for  the  late  fJus  Nelson  it  was  $14,112.00;  that  is,  it 
would  have  required  $14,112.00  to  pun^hase  for  Nelson  and  his  family 
an  annuity  that  would  pay  them  $-4.00  per  day  for  each  of  the  300  work- 
ing days  in  each  year  of  liis  life.  If  we  concede  that,  had  Nelson  lived, 
he  would  have  devoted  40  per  cent  of  his  earnings  to  his  own  use,  leaving 
only  GO  per  cent  for  that  of  his  family,  the  lass  of  the  latter  as  the 
result  of  his  death  is  $8,467.20,  as  against  a  total  "compensation"  pay- 
able under  the  act  of  $3,557,55,  a  deticiency  short  of  making  complete 
compensation  for  the  economic  loss  alone  of  $4,909,65.  In  other  words, 
while  the  shipping  industry,  is  standing  $3,557.55  of  this  economic  loss, 
the  widow  and  her  two  daughters  are  standing  a  los:*  of  $4,909.65.  The 
situation  will  be  the  same  under  the  statute  enacted  at  the  last  session 
of  the  legislature.  Surely  this  should  persuade  advocates  of  this  idea 
of  "contribution"  to  compensation  cost  that  there  is  and  will  be  "con- 
tribution" enough  on  the  part  of  the  injured  person  and  his  depend- 
ents. It  was  not  at  all  unnatural  that  in  this  case  the  widow,  Mrs.  Ida 
Nelson,  should  feel  that  the  "compensation"  tendered  her  lacked  much' 
of  being  adequate  to  meet  her  needs. 

Ill  the  matter  of  the  auKjunt  of  death  benefits  payable  to  dependents 
the  law  allow.'!  this  Board  no  di.scretionary  power  whatever.  The  death 
benefit  in  all  C!i.ics,  as  fi.xed  by  statute,  is  three  times  the  average  annual 
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earoijigs  of  the  deceased,  le»a  whatever  may  have  been  paid  him  as 
compensation  benefits  prior  to  his  death.  This  board  can  neither  add 
to  nor  diminish  such  death  benefits.  Whether  or  not  such  compensa- 
tion is  to  be  paid  iu  a  lump  sum  or  in  weekly  or  other  installments  is 
for  the  parties  concerned  to  agree  upon  if  they  can. 

Lest  Mrs.  Nelson  blame  the  compensation  act  unduly  for  the  inad- 
equacy of  the  recompense  made  her  for  the  death  of  her  husband,  we 
beg  to  call  her  attention  to  the  fact,  which  the  evidence  in  the  case  seems 
to  justify,  that  had  her  late  husband  and  his  employer  not  been  under 
the  compensation  provi-siona  of  the  act  it  is  more  than  likely  that  she 
wQuId  have  received  no  indemnity  whatever,  ina.smueh  as  the  injury 
which  cost  her  husband  his  life  seems  to  have  resulted  from  a  pure 
accident  involving  no  element  of  negligence  on  the  part  of  either  the 
employer  or  any  of  the  cmployeeH,  thus  furnishing  no  foundation  for  a 
suit  for  damages  under  the  common  law. 

A,   J,    PlLLSBURT, 

Will  J.  French, 

Members. 

W.  I.  Morrison,  Commissioner,  concurring: 

I  concur.  The  Board  in  determining  the  amount  of  the  death  benefit 
to  be  allowed',  can  not  take  into  consideration  the  need  of  the  particular 
individual  to  whom  it  is  to  be  paid,  although,  where  there  is  no  pre- 
sumption of  dependency,  this  fact  may  be  taken  into  consideration  in 
determining  whether  or  not  "dependency"  in  fact  exists.  Where  there 
are  persons  ''dependent  for  support"  the  Board  has  no  discretion,  but 
must  allow,  as  a  death  benefit  the  amount  fixed  by  subdivisions  (a)  and 
(6)  respectively,  of  subsection  (3)  of  section  8af  the  act.  The  death 
l>enefit  is  not  the  same  in  all  cases,  but  is  fixed  by  law  in  accordance  with 
the  relative  extent  of  the  dependency. 

Where  there  are  persou-s  wholly  dependent,  as  in  this  case,  the  death 
benefit  is  three  times  the  average  annual  earnings  of  deceased,  such 
annual  earnings  to  be  taken  at  not  less  than  $333.33  nor  more  than 
$1,666.66.  Where  there  are  no  persons  wholly  dependent,  the  death 
Iwnefit  is  proportionate  to  the  amaunt  devoted  by  deceased  during  his 
lifetime  to  the  support  of  such  dependents.  The  total  liability  of  the 
employer  for  compcasation  is  limited  to  three  times  the  average  annual 
earnings,  so  that  if  a  part  of  this  amount  has  been  paid  to  deceased 
during  his  lifetime,  as  compensation  for  the  injury  which  later  caused  ' 
his  death,  such  amaunt  is  to  be  deducted  from  the  death  benefit. 

Subdivisions  (o)  and  (b)  {sii}»-a)  provide  that  the  death  benefit  is 
"to  be  payable  unless  and  until  the  Industrial  Accident  Board  shall 
otherwise  direct,  in  weekly  iiLslallmonts  corresponding  to.  the  weekly 
earnings  of  the  employee."     As  this  Board  said  in  its  annotations  to 
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this  sertiou,  appearing  on  page  38  of  a  pamphlet  issued  by  it  on  October 
25,  1911,  "Death  benefits  may  be  ordered  paid  in  weekly  installments 
suth  as  the  dependents  were  accustomed  to  receive  or  in  such  other 
manner  as  may,  iu  the  discretion  of  the  Board,  seem  most  benefleial  to 
the  dependents.  In  my  opinion,  under  ordinary  circumstances,  the 
interests  of  all  parties  will  be  best  conserved  by  requiring  the  payment 
of  compensation  benefits  in  weekly  installments,  and  the  Board  should 
never  order  a  lump  sum  settlement  unless  it  clearly  appears  that  such 
settlement  is  necessary.  I  do  not  consider  that  the  showing  here  made 
is  sniTicient  U\  reijuire  the  deatli  benefit  to  lie  commuted. 

Wn.i.iH  I.  Morrison, 
Member. 


(No.  36— June  25,  1913.) 
(Chapter  3»9,  Ijiws  Iftll.) 
FRANK  SRYWALD,  Applivant.  va.  KORD  MOTOR  COMPANY  (a 

Defendant. 

CoUHHB  OF  Em  PLOT  WENT— Service  Inciiientai.  to  EMrLoYMEisT— IIoURa  of  Labor. 
It  was  tlie  Kanctioncd  practice  of  wareliouse  employees  of  the  defendant,  whose 
workiDg  <loj'  endpil  at  5:30  o'clock  p.m.,  to  quit  work  sborlly  liefore  that  time 
and  travel,  in  a  car  belonging  to  tlic  company.  From  the  warehouse  to  the  shop 
to  ascertain  whether  or  not  overtime  work  was  miuircd.  Held,  ttiot  the  appli- 
cant, who  sufFered  injury  while  traveling,  in  such  manner  and  at  such  time,  wns 
perConniiig  stTvice  growin;;  out  of  and  incidental  to  bis  emjiloymeut  and  was 
actiog  within  the  liue  of  his  duly  and  course  of  biH  employ ment.  so  a?  to  hi' 
entitled  to  compensation  for  the  resultint;  disability. 

This  was  an  application  for  compensation  on  account  of  a  fractured 
skull  and  bodily  liruises.  The  facts  are  stated  in  the  opinion.  An 
award  wiis  made  for  the  expense  of  medical  and  surgical  treatment  in 
tlie  amount  of  $62,50,  and  for  compensation  in  the  sum  of  $25.50. 

Frank  titywald,  in  propria  persona,  for  Applicant. 

Samuel  Knight,  attorney,  for  Defendant. 
Prank  Seywald  was  riding  on  the  footboard  of  an  automobile  owned 
by  the  Ford  Motor  Company  on  the  afternoon  of  April  15, 1913.  While 
turning  the  corner  at  Market  and  Pell  streets  he  was  thrown  violently 
to  the  ground  and  sustained  a  fractured  skull  and  bodily  bruises.  The 
eontn.versy  in  the  ca.se  aro.se  as  to  whether  the  in.jured  man  was  per- 
forming service  flowing  out  of  and  incidental  to  his  employment  and 
was  acting  witliin  the  line  of  bis  duty  or  course  of  his  employment  as 
such.  The  ai)plicant  claimed  that  he  was  proceeding  from  the  defend- 
ant's wnrehoiise  at  53  Bhixome  street,  San  Prancisco,  to  its  shop  and 
salesrooms  at  KK)  Van  Ness  avenue.  Shu  Francisco,  in  order  to  ascertain 
whether  his  services  were  n-ipiired  that  nij;ht  for  overtime  work,  and 
thai  it  was  the  cu.itoni  of  eiiiiiloyccs  .so  to  ascertain  if  notification  was 
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not  given  by  telephone.  The  defendant  claims  that  the  applicant  had 
ceased  his  employment  for  the  day  and  was  on  his  way  home,  at  hia 
Qw-n  request,  and  that  he  was  not  at  the  time  of  the  injury  engaged  in 
the  perforinauce  of  any  service  for  his  employer. 

The  testimony  is  conflicting.  Some  witnesses  testified  in  support  of 
the  defendant's  contention,  while  others  agreed  with  the  applicant. 
Inasmuch  as  the  witnesses,  with  the  exception  of  two,  were  in  the  employ 
of  defendant  at  the  time  the  ease  was  heard,  and  their  testimony  was 
not  unanimous,  the  evidence  of  the  two  men  noted  becomes  specially 
important. 

The  hours  of  work  at  the  warehouse  at  53  Bluxome  street  were  eight 
and  one  half,  from  8:00  in  the  morning  until  5:30  at  night.  It  would 
seem  that  the  defendant's  contention  would  have  very  great  weight  had 
there  been  no  evidence  presented  concerning  a  variance  of  time  from 
5:30  in  leaving  the  warehouse,  but  several  witnesses  testified  clearly 
that  it  was  the  custom  to  leave  the  warehouse  before  5:30  at  night,  and 
as  it  is  reasonable  to  presume  that  there  must  have  been  a  cause  for  this 
custom,  the  applicant's  claim  was  very  materially  strengthened  by  the 
testimony  given  to  that  effect  under  oath. 

Inasmuch  as  employers  naturally  keep  their  employees  at  work  during 
the  regular  hours,  any  variance  in  the  quitting  time,  if  of  fretpient 
occurrence,  must  become  known  to  the  employer  and,  if  continued, 
either  have  his  direct  or  his  tacit  approval. 

Applicant  had  worked  for  the  defendant  less  than  two  weeks,  and 
he  followed  the  custom  of  the  other  employees  of  proceeding  to  the 
shop  on  Van  Ness  avenue  to  see  if  overtime  work  was  required.  Some- 
times the  foreman  at  the  shop  would  telephone  to  the  warehouse,  thus 
obviating  the  necessity  of  the  trip.  Two  chauffeurs,  J.  Ross  and 
William  Joseph  Smith,  working  for  the  Morau  Company  at  83  Blusome 
street,  rode  part  way  home  at  night  with  the  Ford  employees  whenever 
]iossible.  These  two  men  work  irregular  hours,  according  to  the  status 
(»f  the  loads  they  are  required  to  take  out.  If  they  succeeded  in  return- 
ing to  the  Moran  Company's  place  of  business  before  5:30,  they  would 
ascertain  whether  a  motor  car  was  available  frcan  the  nearby  Ford 
warehouse  for  the  up-town  trip.  Consequently  these  witnesses  had 
excellent  opportunities  to  become  acquainted  with  the  working  hours  of 
the  Ford  Motor  Company's  employees.  Mr.  Ross  testified  that  "we 
left  the  warehouse  at  about  twenty  minutes  past  five  on  the  night  of 
April  loth."  He  had  asked  the  foreman  of  the  Ford  ilotor  Company 
the  time  at  5;ir»  and  then  inquired  when  he  (the  foreman)  would  start 
for  the  shop  on  Van  Nes.s.  lie  was  told  "In  about  five  minutes." 
Mr.  Ross  said  that  if  he  should  call  at  the  Ford  warehouse  at  5:25  at 
night  he  would  always  find  that  the  men  had  left. 
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Mr.  Smith  gave  testimony  similar  to  that  of  Mr.  Ross.  He  said: 
"1  am  positive  that  on  the  nights  I  rode  we  left  about  twenty  minutes 
past  five.  1  have  always  heard  the  men  say  they  wanted  to  be  up  at  the 
shop  at  5;30."  Other  testimony,  equally  clear,  was  given  by  these  two 
men. 

It  appears  to  the  Industrial  Accident  Bgard  beyond  question  that 
the  employees  of  the  Ford  Motor  Company  left  the  company's  ware- 
house at  53  Bluxome  street,  San  Francisco,  for  the  shop  at  100  Van 
Ne.ss  avenue,  San  Francisco,  on  many  occasions  before  the  hour  of  5 :30 
in  the  evening,  and  that  on  the  evening  of  April  15th  this  custom  was 
followed.  Defendant  must  have  been  aware  of  the  action  of  its  em- 
ployees, because  only  a  few  minutes  were  consumed  in  transit,  and 
some  check  would  have  come  from  the  management  had  the  hour  for 
leaving  work  at  the  warehouse  been  violated  to  the  detriment  of 
defendant  herein.  Consequently  the  deci.sion  for  the  applicant  is  given 
on  the  ground  that  his  accident  was  sustained  during  the  period  of 
employment,  and  while  performing  service  growing  out  of  and  inci- 
dental to  such  employment. 

A.   J.    PiLLSBURT, 

Will  J.  French, 

Members. 


(No.  40— July  3.  1913.) 
(Chapter  399.  Laws  1911.) 
MANUKL  AUGUSTO,  Apptioant.  vs.  STANDARD  LUMBER  COMPANY  (a 

in),  Defendant. 


ABMiRSioN — VoLUNTABT  Patuent  BY  Emploveb. — A  payment  made,  or  offered,  by 
the  employer,  after  a  claim  for  iojury.  can  not.  of  itself,  be  pODStrued  as  an 
admission  od  his  part  eitlier  that  nn  accident  bas  happened  or  that  he  is  in  any 
way  liable  for  coiti|>ensation.  Evidence  herein  considered,  and  held  insufficient 
Co  show  an  accident. 

This  was  an  application  for  compensation  for  personal  injury.     The 
facte  are  stated  in  the  opinion  of  the  Board.     The  evidence  was  held 
insufficient  to  show  an  accident. 
J.  C.   Webster,  for  Applicant. 
S.  D.  Woods,  for  Defendant. 

Manuel  Augusto  claims  compensati(tn  f<ir  a  hernia  alleged  to  have 
been  caused  by  lifting;  a  heavy  piece  of  timber,  while  he  was  in  the 
employ  of  the  Standard  Lumber  Company,  at  Cold  Springs,  near 
Sonora,  California.  The  applicant  is  uncertain  as  to  the  date  of  the 
injury.  He  testified  that  he  did  not  know  when  he  was  hurt,  but  it 
was  "about''  October  31,  1912.     The  application  for  adjustment  of 
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It  devolves  upon  the  applicant  to  prove  that  he  met  with  an  aecident 
while  "performing  service  growing  out  of  and  incidental  to  his  em- 
ployment." It  is  impossible  to  say  definitely  that  he  did  not  sustain 
such  an  injury,  but  his  contention  is  clouded  in  fact  and  unsupported 
by  evidence.  J.  C.  Rasseufoss,  assistant  secretary  of  the  Standard 
Lumber  Company,  telephoned  to  Mr.  Hill,  who  was  working  with  Mr. 
Augusto  on  October  31,  1912,  and  that  gentleman  replied  that  he  had 
never  heard  of  any  injury  to  the  applicant  in  this  proceeding.  It  is 
reasonable  to  presume  that  a  man  a^si.sting  another  man  while  at  work 
would  hear,  sooner  or  later,  of  an  accident  while  they  were  so  closely 
a&sQciated.  The  applicant  did  not  refer  to  Mr.  Hill,  while  giving  his 
1«stimony,  nor  was  he  called  as  a  witness. 

The  testimony  is  clear  to  the  effect  that  applicant  worked  full  time  for 
the  Standard  Lumber  Company  during  the  months  of  last  November, 
December  and  January,  sixteen  days  during  February,  thirteen  days 
during  March,  ten  days  during  April  and  eleven  days  during  May, 
Dr,  R.  I.  Bromley  of  Sonora  operated  on  Mr.  Augusto  on  March  22, 
1918,  and  the  navel  hernia  was  reduced.  This  doctor,  testifying  in 
l>eha]f  of  the  applicant,  said  the  injury  to  the  navel  might  have  been 
there  a  long  time,  or  might  have  been  caused  by  a  blow  or  an  injury. 
These  words  of  Dr.  Bromley's  bear  out  the  uncertainty  above  noted: 
"The  applicant's  statement  that  he  had  the  trouble  from  early  life 
wBs  probably  correct."  Mr.  Augusto  testified:  "My  navel  protruded 
about  three  eighths  of  an  inch  ever  since  I  was  a  small  boy." 

Dr.  E.  T.  Gould,  the  company's  doctor,  te,sti6ed  that  he  examined 
Mr.  Augusto  very  carefully  on  February  1,  1913,  and  found  no  evi- 
dence of  hernia.  The  testimony  of  three  doctors  showed  the  applicant 
to  be  suffering  from  stomach  trouble,  and  treatment  resulted  in  the 
passing  of  worms.  The  applicant  stated  that  he  had  visited  the  doctor 
for  this  trouble  before  the  date  of  the  alleged  injury  on  October  31, 
1912.  After  the  operation  of  March  22.  1913,  Mr.  Augusto  saw  Dr. 
(iould  about  the  condition  of  his  bowels.  Compensation  is  claimed  after 
March  22,  1913,  although  both  the  applicant  and  his  doctor  testified  that 
the  operation  was  successful  and  the  pain  cau.sed  by  the  unnatural  ecm- 
ditian  of  the  navel  had  disappeared.  Compensation  is  not  payable  for 
sickness  as  described  by  the  applicant  and  Drs.  Gould  and  Wrigley, 
and  partly  confirmed  by  Dr.  Bromley. 

W,  J.  CoIIard,  foreman  for  the  Standard  Lumber  Company  at 
Standard,  about  three  niile.5  from  Sonora,  and  for  whom  Mr.  Augusto 
worked,  knew  nothing  of  the  alleged  injury  until  the  application  for 
adjustment  of  claim  was  filed  with  the  Industrial  Accident  Board.  He 
alsQ  testified  that  donkey  engines  lift  pieces  of  timber  as  heavy  as 
12  by  12  or  12  by  14,  and  men  do  not. 
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Henry  J.  Besant,  timekeeper  for  the  Standard  Lumber  Company  at 
Standard  City,  testified  that  Mr.  Augiisto  reported  about  the  end  of 
last  December  that  he  had  strained  himself  and  that  he  was  going  to 
the  doctor.  A  claim  for  compensation  was  referred  to  and  the  injury 
disciLssed  on  several  occasions.  This  was  the  only  testimony  that  in 
any  way  favored  the  applicant, 

D.  II.  Steinmetz,  treasurer  and  manager  of  the  Standard  Lumber 
Company,  testified  that  the  company  never  heard  of  the  alleged  injurj' 
iinlil  May  15,  1913.  On  that  date,  and  while  working  for  the  company, 
Mr.  Aiigiisto  requested  financial  assistance  for  the  operation.  Mr. 
Steinmetz  ordered  a  check  for  $25.00  made  out  for  the  applicant,  merely 
to  help  him  pay  the  doctor's  bill,  and  Mr.  Besant  told  the  applicant 
the  check  was  to  be  considered  as  a  gift  and  that  he  had  no  claim  under 
the  compensation  law.  This  cheek  was  ^cfu^■ed,  applicant  believing  he 
should  have  been  offered  at  least  $50.00.  It  should  be  clearly  under- 
stood that  a  payment  made  by  the  employer  after  a  claim  of  injury 
(lan  not  of  itself  be  construed  as  an  admission  on  his  part,  either  that 
an  accident  has  happened  or  that  he  is  in  any  way  liable  for  compensa- 
tion. Many  employers  desire  to  assist  employees,  as  in  this  case,  even 
when  no  legal  liability  exists,  and  to  hold  that  such  assistance,  volun- 
tarily extended,  will  be  construed  as  an  admission  of  liability  would 
result  in  the  withdrawal  thereof. 

The  testimony  in  this  case  renders  it  necessary  to  find  for  the  defend- 
ant, the  Standard  Lumber  Company, 

A.   J.   PiLLSBURy, 

Will  J.  French, 
Willis  I.  Morrison, 
Members. 


(No.  18-July  7,  1913.) 

(Chapter  399,  LaWB  ISH.) 

IJLLIAN  M.  FAURINOTON,  Guardian  op  the  persons  and  estates  op  JOSR- 

I'tllNK  RtlSSELL,  JOHN  RUSSELL  and  LOUIS  RUSSELL  VAN  VKI,^ 

SIR,  MINOR  CHi[.DBEN  OF  JAMES  RUSSELL.  Deceased,  on  BEUAi.f  of  said 

MiNOBS.  Applicant,  vs.  L^iCHMAN  &  JACOBl    (a  corporation),  Defendant. 

Dependency— MisoR  CniLDaEN — Duty  of  Support. — Where  a  deceased  employee 
]cavi?s  niiaor  ehildrcn  Burriiing  him.  which  cbildren  were,  at  the  time  of  his 
(teatb  and  had  been  for  some  years  before,  in  the  custody  of  a  sister-in-law,  tbe 
mother  beiug  dead,  and  tbe  defeased  has  since  the  death  of  bis  wife  coatribnted 
to  the  support  of  bis  children,  the  last  payment,  however,  having  been  made 
three  years  before  his  own  death,  sncli  cfaildrcn  are  depeudents  of  their  deceased 
father  and  are  entitled  to  compensation  following  bis  death  by  industrial  acci- 
dent. 

Id. — Id. — Test  Of. — The  test  of  dependency  of  minor  children  is  not  alone  the 
mnkiDs  of  contributions  for  their  support  by  the  parent  Such  dependency  also 
consists  in  the  duty  imposed  by  law  to  provide  for  their  support,  regardless  of 
whether  payments  are  made  for  this  purpose  or  not. 


employers'  liability  act  decisions.  117 

Id. — Child  of  Deceased  Euplotbe  Adoptu)  by  Stbangbb — Death  of  Adoptino 
Parent  Bkfore  Real  PABBNT.^Wbere  a  deceased  employee  dies  leaving  a  sur- 
viving mioor  cbild.  and  such  miaor  child  had  been  before  the  death  of  its  parent 
legally  adopted  hy  a  stranger,  and  such  stranger  had  died  before  the  death  of 
the  natural  parent,  but  the  nnttiral  parent  had  not  since  the  adoption  contributed 
to  the  support  of  such  child,  such  child  is  nevertheless  a  dependent  of  its  natuml 
parent  and  entitled  to  compensation  tollowiug  his  dfaih  by  industrial  accident. 
(W,  I.  Morrison,  Commissioner,  dissenting  upon  the  Rround  that  there  being  no 
legal  obligation  to  support  the  child  following  its  adoption  by  another,  auch  child 
could  not  thereafter  be  a  dependent  of  its  real  father.) 

Fboceovbg  of  Industbiai,  Accident  Boabo — Dbmubrebs. — Demurrers  are  not 
permitted  in  practice  before  the  Industrial  Accident  Board. 

Jl'bisdiction  of  Isih;striai,  Accident  Board — Reqiusites. — Where  employer 
and  employee  have  accepted  the  provisions  of  the  compensatioD  act  aud  a  dis' 
pule  or  controversy  is  presented  arising  und^r  that  act.  and  an  application  is 
tiled  in  writing  stating  the  general  nature  of  such  dispute  or  controversy,  all  con- 
ditions precedent  to  the  taking  of  jurisdiction  by  the  Industrial  Accident  Board 
have  been  complied  with,  and  both  parties  and  subject-matter  are  within  its 
jurisdiction. 

The  facts  are  stated  in  the  opinion  and  dissenting  opinion.  An  award 
was  made  in  favor  of  Josephine  Russell,  John  Russell  and  Louis  Russell 
Van  Velsir,  the  three  minor  children  of  James  Russell,  deceased,  in  the 
sum  of  twelve  hundred  dollars  ($1,200.00)  each,  payable  at  the  rate 
of  seven  dollars  and  seventy  cents  ($7.70)  per  week  each  until  the 
whole  amount  of  three  thousand  six  hundred  dollars  ($3,600.00)  shall 
have  been  fully  paid.  W.  I.  Morrison,  Commissioner,  dissented  upon 
the  ground  that  Louis  Russell  Van  Velsir,  a  child  of  the  deceased  em- 
ployee who  had  been  legally  adopted  by  another,  was  not  entitled  to 
compensation  as  a  dependent. 

Joseph  Scott,  attorney,  for  Applicant. 
Walter  H.  lAnforth,  attorney,  for  Defendant. 

On  the  17th  day  of  January,  1912,  James  Russell  was  killed  at 
Petahuna,  California  through  the  happening  of  an  industrial  accident 
arising  out  of  and  in  the  course  of  his  employment  with  the  above 
named  defendant.  Lachman  &  Jacobi,  a  corporation,  berth  emploj'pr 
and  employee  being  subject  at  said  time  to  the  compensation  provisions 
of  the  "J:mployera'  Liability  Act"  (chapter  399,  Laws  of  1911).  At 
the  time  of  the  accident  Rassell  was  earning  twenty-four  doUai-s 
($24.00)  per  week,  his  average  annual  earnings  being  the  sum  of  twelve 
hundred  dollar.-;  ($1,200.00). 

Russell  left  sun-iving  him  three  minor  children,  Josephine  Russell, 
John  Russell  and  Louis  Russell  Van  Velsir,  of  the  ages  of  thirteen, 
twelve  and  eight,  respectively.  His  wife,  the  mother  of  said  children, 
died  some  years  previously. 

After  the  death  of  Rnsscll,  Lillian  M.  Farrington,  a  sister  of  his 
deceased  wife,  was  duly  and  regularly  appointed  as  guardian  of  the 
persons  and  estates  of  said  minors  by  the  Superior  Court  of  the  State 
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of  California,  in  and  for  the  county  of  Los  Angeles,  and  thereafter  filed 
this  application  in  behalf  of  said  minors  tq  recover  compensation  for 
the  death  of  their  father. 

It  appears  that  for  some  years,  both  before  and  after  the  death  of  his 
wife.  Russell  made  his  home  with  Mi-s  Farrinpton.  in  Los  Angeles,  and 
that  atthongh  frequently  employed  away  from  Los  Angeles  hia  family 
always  remained  there.  He  was  away  from  Los  Angeles  at  the  time 
of  his  wife's  death,  but  returned  at  that  time  and  at  various  times 
thereafter. 

About  a  mouth  after  his  wife's  death,  Louis  Russell  Van  Velsir  was 
placed  in  the  charge  of  a  Mrs.  Jones,  the  two  other  children  remaining 
with  Miss  Farrington.  About  four  years  prior  to  Russell's  death  Louis 
was  adopted  by  a  Mrs.  Katherine  Van  Velsir,  without  the  knowledge  or 
eonsent  of  Russell.  When  Mis.s  Farrington  notified  him  of  the  adoptioin, 
Russell  returned  to  Lcs  Angeles  and  stated  that  he  intended  to  take 
steps  to  set  aside  the  adoption,  but  in  fact  never  did  so.  After  the 
death  of  Mrs.  Van  Velsir  and.  subsequently,  of  Russell,  Miss  Farrington 
again  assumed  the  care  and  custody  of  Louis.  The  two  other  children 
have  been  living  with  Miss  Farrington  at  all  times  since  the  death  of 
their  mother. 

Xo  definite  arrangement  was  ever  made  for  a  division  of  household 
e.\penses  between  Rus  eli  and  Miss  Farrington  cither  during  the  lifetime 
of  his  wife  or  thereafter.  For  some  time  after  the  death  of  his  wife, 
Russell  paid  Mi.ss  FarringJ^on  the  snm  of  ten  dollars  ($10.00)  per  month. 
At  other  times  he  sent  various  amounts,  the  last  payment  being  made 
about  three  years  prior  to  his  death.  lie  also  contributed  to  the  support 
of  Louis  until  the  adoption,  but  not  thereafter. 

About  three  years  before  his  death,  after  living  with  Miss  Farrington 
fnr  some  six  months,  he  left  Los  Angeles  in  search  of  work  and  did  not 
ugain  return  to  the  Farrington  home. 

So  far  as  we  have  been  able  to  ascertain,  Russell  did  not  at  the  time 
of  Icavins  Los  Angeles,  or  at  any  other  time,  cxpre-^s  any  intention  of 
not  returning  or  of  abandoning  his  children.  On  the  contrary  he  left 
part  of  his  tools  and  clothing  at  Miss  Farrington 's  home. 

JIis.s  Farrington  is  without  moans  of  her  own  and  has  been  earning 
her  living  by  manual  labor.  Such  support  as  she  has  given  to  the 
i-liildren  has  been  given  by  her  voluntarily,  there  being  no  legal  or  con- 
tractual obligation  on  her  part. 

Defendant  filed  a  demurrer  to  tliis  application  upon  the  ground  that 
it  did  not  state  fact.-i  .sufficient  to  constitute  a  chusc  of  action;  that  it 
was  uncertain  and  ambiguous  and  that  the  Board  did  not  have  juris- 
diction either  over  the  subject-matters  in  dispute  or  of  the  defendant. 
At  the  same  time  defendant  filed  an  an.swer  admitting  the  accidental 
death  of  Jame.s  Russell  in  thi'  course  of  the  employment,  but  alleging 
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that  Ills  death  was  caused  by  liis  carelessness  and  negligence  and  due  ta 
no  fault  of  the  defendant,  and  also  denying  the  dependency  of  the 
minor  children. 

The  question  raised  by  the  pleadings  and  the  dependency  of  the 
minors,  Josephine  and  John  Russell,  is  disposed  of  in  the  opinion  filed 
herewith  by  the  Hon.  Willis  I.  Morrison.  The  Board  is  unanimously 
of  the  opinion  that  the  said  minors,  Josephine  and  John  Russell,  were 
in  fact  whoJly  dependent  upon  James  Russell  at  the  time  of  his  death, 
for  the  reasons  set  forth  in  said  opinion.  A  majority  of  the  Board  is 
of  the  opinion  that  the  minor  Louis  Russell  Van  Velsir  was  also  in  fact 
wholly  dependent  for  support  on  James  Russell  at  the  time  of  his 
death  for  the  following  reasons: 

With  reference  to  the  status  of  Louis  Russell  Van  Velsir,  with  rela- 
tion to  dependency  upon  the  father,  the  issue  is  not  unattended  with 
difficulty.  Nevertheless  it  has  been  clearly  established  that  "the  right 
of  one  person  legally  to  adopt  the  child  of  another  was  unknown  to 
the  common  law  and  exists  in  this  state  as  a  pure  creation  of  statute 
law":     Estate  of  Johnson,  98  Cal.  531. 

Adoption  statutes  are  in  derogation  of  the  common  law  and  strictly 
construed:     Ex  parte  Clark,  87  Cal.  641. 

The  power  to  adopt  a  minor  child  is  a  creation  of  the  statute  which 
was  unknown  to  the  common  law,  and  the  mode  (provided  by  the 
statute)  must  he  held  to  be  the  measure  of  the  power:  Ex  parte  Cham- 
bers, 80  Cal,  219. 

Unless  the  statute  so  provides  there  is  nothing  in  the  act  of  adoption 
which  deprives  a  child  of  if^  rights  to  inherit  from  its  natural  parents. 
American  and  English  Cyclopiedia  of  Law,  241. 

All  doubts  in  controversies  between  natural  and  adopting  parents 
are  resolved  in  favor  of  the  former:     Ex  parte  Clark,  87  Cal.  641. 

The  foregoing  references  all  go  to  establish  the  legal  principle  that 
adaption  is  solely  a  creation  of  statutory  law  and  that  any  contingency 
not  provided  for  by  statute  is  governed  by  the  common  law.  One  such 
contingency  is  the  status  of  a  child  whose  adoptive  parent  has  died 
while  one  cr  both  of  its  natural  parents  are  living.  It  is  repugnant 
to  public  policy  that  such  a  child  shall  be  a  waif,  a  castaway,  for  whom 
no  one  is  responsible  and.  therefore,  we  hold  that  the  death  of  the 
adoptive  parent  revived  the  obligation  to  support  on  the  part  of  the 
natural  parent,  and  that  thereby  Louis  Russell  Van  Velsir  became 
equally  dependent  for  support  with  his  brother  and  sister  upon  James 
Russell,  who.se  accidental  death  furnishes  the  subject-matter  of  this  con- 
troversy. 

A.   J.    PiLLSBURY, 

Will  J.  Fbench, 

Members. 
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I  concur  in  the  opinion  of  the  majority  of  the  Board  in  findinc  that 
the  minors,  Josephine  and  John  Russell,  were  in  fact  whplly  dependent 
on  James  Russell,  deceased,  at  the  time  of  his  death.  I  dissent,  how- 
ever, from  the  finding  that  Louis  Russell  Van  Vclsir  was  likewise 
dependent.  The  facts  relative  to  the  matter  now  under  consideration 
are  stated  in  the  opinion  of  the  Board. 

Before  taking  up  the  question  of  dependency,  it  seems  advisable  to 
first  dispose  of  the  questions  raised  by  the  pleadings. 

(1)  In  view  of  the  fact  that  the  procedure  under  the  act  does  not 
appear  to  be  clearly  understood  by  the  litigants,  attention  is  called 
t(t  the  following  provisions  of  the  act  relative  thereto: 

"Subject  to  the  provisions  of  this  aet,  it  (the  Industrial  Accident 
■  Board)  may  adopt  its  own  rules  or  procedure  and  may  change  the 
same  from  time  to  time  in  its  discretion."     (Sec.  13.) 

"Upon  the  filiuf?  with  the  Board  by  any  party  in  interest  of  an 
application  in  writing  stating  the  general  nature  of  any  dispute  or 
controversy  concerning  compensation  under  this  act,  it  shall  fix  a 
time  for  the  hearing  thereof,  which  .shall  not  be  more  than  forty 
days  after  the  filing  of  such  application.  The  Board  shall  cause 
notice  of  such  hearing  to  be  given  to  each  party  interested  by 
serviec  of  such  notice  on  him  personally  or  by  mailing  a  copy 
thereof  to  him  at  his  last  known  past  office  address  at  least  ten 
days  before  such  hearing."     (Sec.  15.) 

It  will  be  noticed  that  the  only  pleading  required  by  the  act  is  "an 
application  in  writing  stating  the  general  nature  of  any  di.spute  or 
controversy  concerning  compensation."  By  the  rules  of  procedure 
adopted  by  the  Board  on  October  2o,  1011,  under  the  authority  con- 
tained in  section  33  of  the  act  (aiipra)  provision  is  made  for  the  filing 
of  an  answer  wlien  any  de])endent 

"Desires  to  disclaim  any  interest  in  the  subject-matter  of  the  claim 
in  controversy,  or  considers  that  the  application  is  in  any  respect 
inaccurate  or  incomplete  or  desires  to  bring  any  fact,  paper  or 
document  to  the  attention  of  the  Ixiard  as  a  defense  to  the  claim 
or  otherwise."     (Ruh;  VII.) 

There  is  no  provision  either  in  the  act  or  in  the  rules  of  the  Board 
for  a  demuiTcr  and  matters  usually  raised  thereby  can  only  be  taken 
advantage  of  by  answer.  One  of  the  main  purposes  of  the  act  is  to 
provide  for  a  quick  and  convenient  method  of  settling  disputes  rela- 
tive to  compensation  witlioul  requiring  any  formal  pleadings  on  the 
part  of  either  party.  I'mler  Rule  XIII  a  defective  pleading  may  be 
amended. 

(2)  Under  section  12  of  the  aet,  "any  dispute  or  controversy  con- 
cr-rning  compensation  under  this  aet"  is  to  be  subniitled  to  the  Indus- 
trial Accident  Board  for  delerniiiiatinn.  The  jurisdiction  of  the  Board 
is  then  dependent  upon   (1)   the  acceptance  of  compensation  by  the 
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employer  and  employee,  {2)  a  dispute  or  controversy  eoneemiDg  com- 
pensation under  the  act,  nod  (3)  the  filing  of  an  application  in  writing 
slating  the  general  nature  of  any  such  dispute  or  controversy.  {Chrisiy 
vs.  Standard  Oil  Company.) 

In  the  matter  now  under  considei-ation  both  employer  and  employee 
were  subject  to  the  compensation  provisions  of  the  act  above  cited.  A 
dispute  concerning  the  right  to  compensation  had  arisen  and  an  appli- 
cation was  filed  to  adjust  this  controversy.  Therefore  it  clearly  appears 
that  both  the  parties  and  the  subject-matter  are  within  the  jurisdiction 
of  the  Board. 

(3)  This  Board  has  heretofore  pointed  out  that,  under  section  3  of 
the  act,  the  right  to  compensation  is  a  right  given  "ivithovl  regard  to 
vcgligcnce,"  and  that,  therefore,  negligence  on  the  part  of  the  employee 
or  employer  is  immaterial  and  has  no  place  in  a  pleading  before  the 
Board. 

(4)  The  main  question  to  be  decided  is  as  to  whether  or  not  the 
minor  children  of  James  Russell,  deceased,  are  entitled  to  compensation 
for  the  death  of  their  father,  from  his  employer,  the  defendant  herein. 

When  an  employee  under  compensation  is  killed  by  accident,  the 
liability  of  the  employer  is  fixed  by  subsection  3  of  section  8  of  the  act, 
and  subject  to  the  limitations  therein  contained  as  follows : 

Subdivision  (a) .  In  ease  the  deceased  employee  leaves  a  person  or 
persons  wholly  dependent  upon  him  for  support,  the  death  benefit 
shall  be  a  sura  equal  to  three  times  his  annual  average  earnings. 

Subdivision  (6).  In  ca.se  the  deceased  employee  leaves  no  one 
wholly  dependent  on  him  for  support,  but  one  or  more  persoiis 
partially  dependent  therefor,  the  death  benefit  shall  be  such  per- 
centage of  three  times  such  average  annual  earnings  of  the  employee 
as  the  annual  amount  devoted  by  the  deceased  to  the  support  of 
the  person  or  persons  so  partially  dependent  upon  him  for  support 
bears  to  such  average  earnings. 

Subdivision  (d).  If  the  deceased  employee  leaves  no  person 
dependent  upon  him  for  support,  and  the  accident  approximately 
causes  death,  the-  death  benefit  shall  consist  of  the  reasonable 
expenses  of  his  burial  not  exceeding  $100. 

Under  this  section  it  is  clear  that  no  death  benefit,  other  than  funeral 
expenses,  can  he  allowed  unless  the  deceased  employee  leaves  surviving 
him  a  person  or  persons  wholly  or  partially  dependent  upon  him  for 
support. 

If  the  minor  children  of  decen.sed  were,  within  the  meaning  of  the 
act,  dependent  upon  hiin  for  support  at  the  time  of  his  death,  then 
they  are  entitled  to  a  death  benefit.  If  they  were  not  so  dependent  the 
employer  ls  liable  only  for  the  rea-sonable  burial  expenses  of  deceased. 

The  Board  is  unanimously  of  the  opinion  that  the  minors,  Jo.sephine 
and  John   Russell,   were  totally  dependent   for  support  upon  James 
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Kussell  at  the  time  of  his  death  for  the  reasons  stated  in  this  opinioa. 
The  majority  of  the  Board  is  of  the  opinion  that  the  minor,  Louis  Russell 
Van  Velsir,  was  likewise  dependent.  I  am  unable  to  reach  the  same 
conclusion. 

Tinder  seetion  9  (3)  (c)  of  the  act  it  is  provided  that  "a  child  or 
children  under  the  age  of  eighteen  years"  is  to  be  conclusively  pre- 
sumed to  be  "solely  and  wholly  dependent  for  support  upon  the  parent 
with  whom  he  or  they  are  living  at  the  time  of  the  death  of  such  parent, 
there  being  no  surviving  dependent  parent,"  and  that  "in  all  other 
eases"  (where  the  conclusive  presumptions  do  not  apply)  "questions  of 
entire  or  partial  dependency  shall  be  determined  in  accordance  with 
the  fact,  as  the  fact  may  be  at  the  time  of  the  death  of  the  employee." 

Attorneys  for  the  applicant  in  their  brief  state  that  the  questions 
presented  to  this  Board  are  purely  questions  of  law.  By  this  we 
assume  they  mean  that  the  minor  children  of  Russell  eome  within  the 
conclusive  presumption  above  referred  to,  for,  unless  they  can  be 
included  within  this  presumption,  the  question  of  dependency  is  to 
be  determined  in  accordanee  with  the  fact. 

It  might  perhaps  be  said  that  when  Russell  left  Los  Angeles  some 
three  years  prior  to  his  death,  in  search  of  employment,  leaving  his  two 
minor  children,  Josephine  Russell  and  John  Russell,  as  well  as  a  part 
of  his  clothing  with  Mfss  Farrington,  where  he  himself  had  theretofore 
made  his  home,  and  without  expressing  any  intention  of  either  acquiring 
a  new  residence  or  of  abandoning  his  children,  he  did  not  lose  his 
residence  and  that,  at  the  time  of  his  death,  his  residence  was  still  in 
Los  Angeles  with  Miss  Farrington  and  the  two  children  then  living 
with  her,  althougli  he  was  temporarily  absent  therefrom,  and  that  there- 
fore these  two  children  were  constnictively  living  with  him,  and  con- 
clusively presumed  to  be  totally  dependent  u])on  him  for  support.  The 
other  child,  Louis  Russell  Van  Velsir,  who  had  theretofore  been  adopted 
by  a  stranger,  and  who  was  not  living  with  Russell  at  the  Farrington 
home  when  he  left  Los  Angeles,  can  not  under  ajiy  construction  be  said 
to  have  been  living  with  him  at  the  time  of  his  death. 

While,  as  stated,  it  might  be  possible  to  base  an  award  in  favor  of 
the  minors  Josephine  and  John  Russell,  upon  a  constnu;tive  residence, 
followed  by  a  conclusive  presumption  of  dependency,  we  do  not  believe 
that  it  is  necessarj'  so  to  do.  Assuming  that  there  is  no  conclusive 
presumption  of  dependency,  the  questions  to  be  determined  may  be 
.stated  as  follows: 

Can  it  be  determined  as  a  fact  that  a  minor  child,  whose  mother  is 
dead,  was  dependent  f(U-  support  upon  its  father  at  the  time  of  his 
death,  when  it  appears  that  the  father  had  not  contributed  to  the  sup- 
port of  the  child  for  some  three  years  [irior  to  his  o\ni  death  and  that 
during  this  period  the  child  was  supported  by  the  charity  of  another 
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who,  although  a  relative,  was  under  no  lefial  or  contractual  obligation 
so  to  do  and  when  it  further  appears  that  this  relative  was  without  any 
means  of  her  own.  and  had  been  earning  her  living  by  manual  labor  and 
that  if  anything  happened  to  her,  or  if  the  support  was  withdrawn,  the 
child  would  become  a  public  charge? 

The  Board  is  unanimously  of  the  opinion  that  this  question  should  he 
answered  in  the  affirmative. 

In  discussing  the  liability  of  the  employer  uadcr  compeasation  for  the 
death  of  an  employee,  applicant  lays  much  stress  upon  the  decisions 
under  section  377  of  the  Civil  Code  of  this  state  and  under  the  various 
state  statutes  fixing  the  liability  for  death  by  wrongful  act.  These 
decisions  are  to  the  effect  that  the  right  of  action  in  such  cases  is  not 
limited  to  those  dependent  upon  dei:eased  for  support  or  to  whom  he 
made  contributions  during  his  lifetime  and  that  the  mere  existence  of 
a  legal  obligation  to  support  is  sufficient  to  authorize  recovery. 

Applicant  then  argues  that  under  the  decision  cited,  the  minor  chil- 
dren would  be  entitled  to  recover  damages  if  the  death  had  been  causeii 
by  wrongful  act,  even  though  they  were  not  dependent  upon  iiecf'as<nl 
for  support  and  that,  by  the  enactment  of  the  compensation  act,  the 
legislature  did  not  intend  to  take  a  right  away  from  a  person  in  wh<we 
favor  such  right  theretofore  existed.  We  do  not  agree  with  this  state- 
ment. On  the  contrary,  it  was  i)lainly  the  intention  of  tlie  legislature 
to  deprive  certain  pcr.sons  of  rights  which  tluTctofore  existed  and  to 
grant  to  others  rights  which  they  did  not  theretofore  pns.sess.  ^Appli- 
cants very  often  lose  sight  of  the  fact  that  compensation  acts  are 
intended  to  limit  the  liability  of  the  employer  in  certain  instances  while 
increasing  it  in  othei^. 

The  right  of  action  to  recover  for  death  is  purel,v  statutory.  Under 
these  acts,  a  right  is  given  to  recover  "pecuniary  damages"  for  loss  sus- 
tained. If  a  person  is  entitled  to  support  from  another,  it  follows  that 
such  person  is  damaged  upon  being  deprived  of  this  right  through  death. 
The  amount  of  damage  may  be  either  nominal  or  real,  depending  upon 
the  manner  in  which  the  obligation  to  support  is  disdiarged,  but  in 
either  event,  when  there  is  a  right,  damages  may  be  recovered.  Under 
section  8  of  the  compensation  act  (supra)  the  right  to  compensation  is 
given  only  where  there  is  a  person  wholly  or  partially  "'dependent  for 
support"  upon  the  deceased  employee.  De])endency  is  a  ccajdition 
precedent  to  recovery.  The  mere  existence  of  a  legal  oliligation  to  sup- 
port is  not  sufficient. 

In  defendant's  brief  attention  is  called  to  decisions  under  various 
statutes  to  the  effect  that  before  recovery  can  bo  had,  it  is  necessary  to 
show  that  the  person  claiming  damages  not  only  had  a  right  to  support, 
but  that  the  deceased  had  been  actually  supporting  such  person  at  the 
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time  of  his  death.  These  decisions  also  turn  upon  the  construction  of 
the  particular  statute  under  which  the  right  to  damages  ia  claimed  and 
are  of  but  little  assistanca  in  construing  our  act. 

In  Smith  vs.  Hatcher  (29  S.  E.  R,  162),  Savannah  Ekciric  Vo.  vs. 
Bell  (53  S.  E.  R.  109),  erroneously  cited  by  defendant  as  (130  S.  E.  R.). 
and  in  Trammel  vs.  Southern  By  Co  (182  Fed.  Rep.  789)  the  decision 
turned  upon  the  constrmtion  of  a  statute  which  gave  a  right  of  action 
to  a  parent  for  the  homicidt,  of  a  thild  upon  whom  he  or  .she  is  depend- 
ent or  who  contributes  to  his  or  her  support."  The  court  first  held 
that  the  word  "or"  should  he  construed  as  "and"  and  then  that  it  was^ 
"the  fact  of  contribvUon  and  not  the  legal  ol)ligati()n  to  malie  it  that 
the  statute  makes  the  ingredient  of  the  course  of  action."  It  would 
seem  that  the  court  clearK  had  in  nimd  the  fact  that  dependency  could 
exist  even  though  no  contribution  was  actually  made. 

All  the  cases  cited  b,\'  defendant  are  cases  where  the  action  was 
brought  by  a  parent  to  recover  for  the  death  of  a  child,  or  of  an  adult 
to  recover  for  the  death  of  a  relative.  We  have  not  been  cited  to  u 
single  ease,  and  despite  diligent  search  have  been  unable  to  find  a  ease, 
where  the  dependeney  of  a  minor  child,  not  supported  by  the  parent 
upon  whom  the  obligation  to  support  rested,  was  considered  by  the  court 
in  connection  with  the  statutes  authorizing  recovery  only  where  depend- 
ency exists. 

Under  the  English  compensation  act,  it  was  originally  held  that  a 
widow  was  presumed  to  be  dependent  upon  her  husband  for  support 
even  though  he  had  abandoned  her  and  announced  his  intention  of  not 
supporting  her.  These  decisions,  however,  were  all  overruled  by  New 
Monckton  Collieries,  Ltd.,  vs.  Keeling  (4  B.  W.  C.  C.  332),  determined 
by  the  house  of  lords  in  1911,  where  it  was  held  that  there  was  no  pre- 
sumption of  dependency  in  such  eases,  but  that  the  question  presented 
was  one  of  fact. 

We  quote  from  this  decision  as  follo\v8: 

Earl  of  Loreburn,  L.  C. — "The  fact  that  a  legal  duty  lay  upon 
the  workman  to  provide  maintenance  is  an  element  to  be  consid- 
ered, no  doubt,  because  people  usually  count  upon  getting  what 
they  are  entitled  to  get.  But  when,  as  here,  the  wife  has  not  been 
supported  for  twenty  years  and  in  no  sense  relied  upon  the  work- 
man for  any  help.  I  think  tliere  was  no  evidence  of  dependency. 
In  my  opinion  this  appeal  should  l>e  allowed." 

Lord  Robsnn. — ' '  The  wife  does  not  necessarily  cease  to  be  depend- 
ent on  the  husband  simply  because  the  latter  refuses  to  recognize 
or  perform  his  obligation  and  succeeds  in  throwing  the  burden  of 
her  maintenance  for  the  time  being  on  the  wife's  parents  or  friends, 
or  on  the  state.  They  may  fulfill  the  husltand's  duty  for  him.  but 
the  wife's  legal  dependence  is  still  on  him  and  not  on  them,  and 
his  death  deprives  her  of  the  proper  stay  and  support  on  which 
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aIon<4  she  is  entitled  to  rely.  The  eircumstanees,  however,  are 
wholly  different  where  the  wife  herself  has  for  years  clearly 
asserted  and  dpfiniteiy  maintained  her  complete  independence  of 
her  husband.  That  is  what  the  applicant  did  in  this  case,  but  her 
doing  so  seems  to  have  counted  for  nothing  in  deciding  either  the 
existence  or  the  degree  of  her  dependency." 

In  Lee  vs.  S.  S.  ''Bessie"  (5  B.  W.  C.  C.  55),  determined  after  the 
decision  of  the  House  of  Lords  {suj>ra),  the  decision  of  the  lower  court 
was  reversed  upon  the  ground  that  there  is  no  legal  presumption  in 
favor  of  dependency  of  minor  children  who  had  resided  with  and  been 
maintained  by  their  mother,  and  that  in  this  ease  also  the  question  was 
one  of  fact. 

In  a  dissenting  opinion  Fletcher  Moulton,  L.  J.,  said: 

"I  have  now  to  consider  in  the  light  of  this  decision  (A'ew  Monck- 
ton  Collieries  vs.  Keeling  (supra),  the  position  of  the  children  in 
this  case.  Up  to  a  certain  age  the  father  is  compellable  to  provide 
for  his  children.  It  may  be  that  the  compulsion  can  only  be  effe<!ted 
through  the  poor  law.  These  considerations  are  immaterial.  We 
have  to  consider  the  practical  value  of  the  existence  of  this  legal 
duty,  and  though  this  may  be  modified  by  the  indirectness  of  the 
machinerj'  with  which  it  is  enforced,  it  is  not  taken  away.  Indeed, 
the  practical  valne  of  the  obligation  to  support  infant  children  is 
more  likely  to  survive  their  absence  from  the  father  than  is  the 
practical  value  of  the  obligation  to  support  the  wife.  The  wife's 
absence  is  often  the  result  of  her  own  choice  or  conduct.  It  must 
be  more  or  loss  by  her  own  choice  that  she  does  not  compel  him 
to  contribute  to  her  support.  But  no  such  thing  can  be  said  in  the 
ejise  of  infant  children,  who  are  incapable  of  work  and  can  not 
do  anything  themselves  to  decide  by  whom  they  are  to  be  main- 
tained or  with  whom  they  shall  live.  One  can  easily  imagine  cases 
in  which  they  ought  to  be  held  to  be  almost  wholly  dependent  on 
the  father,  as,  for  instance,  where  they  are  being  supported  by  a 
mother  who  is  too  ill  to  be  much  longer  able  to  work. 

"In  my  opinion  the  ease  of  Kcclinq  (supra),  although  it  does 
not  refer  to  the  case  of  infant  children,  logically  carries  with  it 
the  resnlt  that  the  judge  is  bound  to  consider  the  practical  value 
of  the  father's  legal  obligation  to  support  them,  and  if  he  comes 
to  the  conclusion  that  there  is  any  reasonable  probabilit,v  that  this 
will  be  enforced  in  the  future,  he  can  and  is  hound  to  hold  them 
to  be  dependents  and  to  award  compensation  aeeordingl,v." 

In  Lindxay  vs.  McGlaskcn  &  Son  (1  B.  W.  G.  C.  85),  a  case  arisinrr 
iu  Scotland,  Lord  Low  said: 

"The  ease  of  a  child  is  more  difficult,  because  a  pupil  child 
can  not  choase  his  own  line  of  life  and  can  not  earn  his  own  liveli- 
hood, and  there  is  no  doubt  that  in  one  sense  every  pupil  child  may 
be  said  to  be  dependent  upon  its  father  because  the  father  is  under 
an  obligation  to  support  it.  Now  if  a  father  deserted  a  pupil  child 
and  refused  to  support  it,  and  if  that  child  were  kept  from  starva- 
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tion  only  by  charity  from  others,  I  would  have  no  hesitation  in 
saying  that  although  the  father  was  not  in  fact  supporting  it  at 
the  time  of  his  death,  yet  the  child  was,  within  the  meaning  of  the 
statnte,  dependent  on  the  earnings  of  the  father." 

In  our  opinion  the  rules  of  construction  to  be  followed  in  determining 
the  fact  of  dependency  are  correctly  enunciateil  in  the  quotation  above 
cited. 

Under  our  statute  every  effort  is  made  to  provide  for  the  support 
of  a  minor  child.  This  duty  to  support  is  imposed  upon  the  parent  by 
sections  20S  and  206  of  the  Civil  Code.  If  the  parent  does  not  dis- 
charge the  obligation  to  the  best  of  his  ability  he  is  liable,  under  section 
207  of  the  Civil  Code,  to  any  third  person  who  may  furnish  support 
to  the  child  and  is  guilty  of  a  felony  under  section  270  of  the  Penal  Code. 
Even  though  the  father  had  abandoned  his  children,  it  is  probable 
that,  if  the  support  supplied  to  the  minors  by  Miss  Farrington  should 
fail,  as  it  is  likely  to  do  at  any  time,  the  obligation  owed  by  the  father 
to  support  Josephine  and  John  Rns.sell  would  be  enforced  either  volun- 
tarily or  under  compnlsion.  Tlie  fact  that  Sliss  Farrington  is  dependent 
upon  her  own  labor  and  that  it  is  not  at  all  certain  to  what  extent 
she  will  be  able  to  support  the  minors  is  another  element  to  be  con- 
sidered, as  well  as  the  further  fact  that  she  is  under  no  obligation  to 
support  them  and  that  if  she  failed  to  do  so  they  would  become  public 
charges. 

Under  such  circumstances,  we  have  no  hesitation  in  holding  that 
the  minor  children  Josephine  Russell  and  John  Russell  were  in  fact 
wholly  dependent  upon  deceased  at  the  time  of  his  death  and  are,  there- 
fore, entitled  to  recover  from  defendant  the  death  benefit  fixed  for  such 
dependents. 

In  my  opinion  the  case  of  the  other  minor,  Louis  Rnssell  Van  Velsir, 
presents  an  entirely  different  f|ueation. 

A  child,  when  adopted,  may  take  the  family  name  of  the  person 
adopting.  After  adoption,  the  two  shall  sustain  towards  each 
other  the  legal  relation  of  parent  and  child,  and  have  all  the  rights 
and  be  subject  to  all  tlie  duties  of  that  relation.  (Sec.  228,  C.  C.) 
The  parents  of  an  adopted  child  are,  from  the  time  of  adoption, 
relieved  of  all  parental  dutias  towards,  and  all  responsibility  for, 
the  child  so  adopted,  and  have  no  right  over  it.  (Sec.  229,  C.  C.) 
By  the  adoption  proceeding,  however,  the  status  of  the  child 
was  wholly  changed;  it  became  ipso  facto  the  child  of  another, 
and  ceased  to  sustain  that  relation,  in  a  legal  sense,  to  its  natural 
parents.     (Younger  vs.  Ymmgcr,  106  Cal.  377.) 

Section  106  of  the  Civil  Code,  providing  that  a  parent  entitled 
to  the  custody  of  a  child  must  give  hira  support  and  education 
suitable  to  his  circumstances,  plainly  implie.s  that  the  parent  doe« 
not  owe  that  duty  to  a  child  when  he  is  not  entitled  to  its  custody, 
(Ex  parte  Miller,  109  Cal.  643.) 
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Where  by  a  decree  of  divorce  the  custody  of  an  infant  child  was 
awarded  to  his  mother,  the  father  is  not  liable  for  medical  treat- 
ment furnished  to  it.     (Selfridye  vs.  I'ajton,  145  Cal.  713.) 

When  Louis  Russell  Van  Velsir  wa^  adopted  by  Mrs.  Katherlne  Van 
Velsir  his  status  was  thereby  changed,  he  became  the  child  of  Mre.  Van 
Velsir  and  ceased  to  sustain  that  relation  to  his  natural  father.  His 
lather  was  relieved  of  all  parental  duties,  including  the  duty  to  support 
the  child,  and  since  it  is  the  right  to  support  upon  which  the  dependency 
mn»t  be  based,  it  therefore  follows  that  this  child  can  not  be  said  to 
have  been  dependent  for  support  upim  Russell  at  any  time  subsequent 
to  the  adoption.  The  fact  that  Mrs.  Van  Velsir  is  now  dead  does  not 
alter  the  relationship  or  impose  upon  the  father  the  obligation  to  sup- 
port. Upon  her  death  the  child  became  an  orphan  in  the  legal  sense. 
Even  a'>:suming  that  the  obligation  to  support  was  revived  by  the  death 
of  Mrs.  Van  Velsir,  it  can  not  be  said  to  have  been  worth  anything  for 
it  was  ignored  by  the  father  and  no  effort  made  to  enforce  it,  the 
reason  being  that,  in  my  opinion,  it  did  not  exist. 

Applicant  seeks  to  show  that  the  child,  even  after  the  adoption,  would 
1)6  entitled  to  inherit  from  its  natural  father  and  that  as  an  heir, 
would  be  entitled  to  maintain  an  action  for  damages  under  our  statute 
for  the  death  of  the  father  by  a  wrongful  act.  Assuming  such  to  be 
the  case,  this  fact  is  immaterial  for  he  was  not  dependent  for  .support 
upon  his  natural  father  at  the  time  of  his  death  and  therefore  is  not 
entitled  to  compensation  under  the  act. 

Por  the  reasons  stated  we  are  of  the  opinion  that  the  two  minors, 
Josephine  Russell  and  John  Rns-sell,  were  in  fact  totally  dependent  on 
their  father  at  the  time  of  his  death  and  are  therefore  entitled  to  the 
death  benefit  fixed  by  the  act,  and  that  the  minor,  Louis  Russell  Van 
Velsir,  was  not  so  dependent  and  is  therefore  not  entitled  to  compensa- 
tion for  the  death  of  his  father. 

Willis  I.  Morrison, 

Member. 
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(No.  25— July  7,  1913.) 

(Chapter  399,  I-aws  1911.) 

CHARLES  NELSON.  Applica»l,  vs.  CALIFORNIA  STEVEDORK  AND  BAI^ 
LAST  COMPANY  (a  cobporation).  and  rACIFIC  COAST  CASUALTY 
COMPANY   (A  COBPORATION).  Defend«nli. 

Insurance  Cabbieb — Liaciutt  ENroBCEABLC — Jubisdiction  of  BoABO.^Under 
the  provisions  of  sections  24  and  25  of  chapter  399  of  the  Laws  of  1911,  an 
employee  is  given  the  ri^lit  to  enforce,  in  his  own  name,  the  liability  of  any 
insurnoce  carrier,  which  has  insured  an  employer  against  liability  for  coiniwn- 
snlion.  and  the  contract  of  insurance  is  rendered  void  so  far  as  its  provisions  are 
ineonsiBtent  with  the  law.  The  Industrial  Accident  Board,  therefore,  has  juris- 
diction  to  make  and  enforce  an  award  in  favor  of  an  injured  employee  against 
an  iuBurance  carrier  in  a  proper  case.  {Kollowing  Curtiiin(;Anm  vs.  /xitfce  Con- 
ilruelioH  Company  and  ftouthtccilcrn  Hiircty  insurance  ConipoBji,  decided 
May  13.  1913.) 

Kbleahb — CoMFROiiiSB— JWBIsnicTioN.— The  provisions  of  section  28  of  chapter  309 
ot  Ihe  Laws  of  1911,  auttiorizing  a  compromise  and  settlement  by  the  parties, 
do  not  deprive  the  Industrial  Accident  Commission  of  jurisdiction  to  inquire  into 
the  facts  Biirroundiug  the  execution  of  a  release.  Such  an  instrument  will  be 
carefully  scrutinized  and  will  only  be  enforced  when  clearly  authorized  by  law. 
Where  the  parties,  advised  of  their  riehls,  intended  to  compromise  and  settle, 
ttiougb  Ihe  method  used  by  them  was  cateless  and  inaccurate  and  without  effort 
to  ancertnin  the  extent  of  the  liability,  it  is  ftdi/,  that  the  compromise  settlement 
and  release  are  good,  where  supported  by  a  valuable  consideration.  (Will  J. 
French,  member,  dissenting,  on  the  ground  that  as  a  matter  of  fact  it  appeared 
that  the  injured  employee  did  not  understand  bis  rights  nor  the  nulure  of  the 
instrumeut  signed  by  him  and,  therefore,  the  requirement  of  a  meeting  of  the 
minds  of  the  parties,  necessarj'  to  a  valid  compromise,  was  not  present.) 

Appiipation  for  eoTiipensatimi  for  injury  to  chest,  A  compromise 
and  settlement  were  pleaded  by  defendants,  held  to  be  valid  and  com- 
pensation was  denied. 

Charley  Nelson,  in  propria  persona,  for  Applicant. 
Samilton  A.  Bauer,  far  Defendants. 

On  January  30,  1913,  Charles  Xelson,  the  applicant  herein,  a  steve- 
dore einptoyed  by  tlie  defendant,  California  Stevedore  and  Ballast  Com- 
pany, while  working  on  the  steamer  Luekenbaeh  at  Oleum,  California, 
WHS  knocked  down  by  a  hook  used  in  loading  and  unloading  the  ves.'^el, 
sustaining  a  fracture  of  a  rib  and  a  severe  in.iury  to  his  side. 

Immediately  after  the  accident,  Xetson  told  Nash,  his  foreman,  that 
lie  had  been  hurt,  but  that  he  did  not  think  it  would  amount  to  much. 
IJeing  a  batch  tender  and  re(|uired  merely  to  give  signals,  Nelson  was 
able  to  continue  work,  although  in  pain,  until  February  4th,  when  the 
job  was  completed.  On  February  Btb  he  again  undertook  to  perform 
his  regular  work  of  stevedoring,  but  found  that  he  was  unable  to  do 
this  work  and  went  home.  On  February  10th  he  consulted  Dr.  T.  W. 
Connolly,  of  San  Pranciseo,  and  then  for  the  first  time  learned  that  hie 
rib  had  been  broken.  After  examining  Xelson,  Dr.  Connolly  told  him 
that  he  would  probably  be  disabled  until  February  28,  1913,  and  that 
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he  was  eatitled  to  compensation  from  his  employer.    He  also  gave  him  a 
certificate  setting  forth  the  probable  nature  and  extent  of  the  disahility. 

On  that  same  day  Nelson  presented  the  certificate  to  M.  M.  Kahn, 
cashier  and  paymaster  of  the  California  Stevedore  and  Ballast  Com- 
pany, and  asked  for  compensation.  Kahn  took  Nelson  to  task  for  not 
reporting  the  injury  sooner,  but  told  him  that  he  would  take  up  the 
matter  and  see  what  couUi  he  done. 

At  the  time  of  the  accident  the  California  Stevedore  and  Ballast 
(Company  was  insured  by  the  defendant,  Pacific  Coast  Casualty  Cojii- 
pany.  Kahn  took  the  matter  up  with  the  said  company  and,  according 
to  his  testimony,  was  told  to  give  Nelson  ten  dollars  ($10.00)  and  secure 
his  release. 

On  the  evening  of  February  12th  Nelson  returned  to  the  ofBce  of 
his  employer  and  Kahn  gave  him  a  release  to  sign  in  duplicate,  telling 
him  that  ten  dollars  ($10.00)  was  the  best  that  could  be  done.  Nelson 
accepted  the  amount  tendered  and  signed  the  release  of  liability,  which 
contained  the  following  clause : 

"It  is  hereby  expressly  agreed  and  understood  that  the  payment 
of  the  said  sum  is  not  to  be  constnied  as  an  admission  on  the  part 
of  the  California  Stevedon^  and  Ballast  Company  of  any  liability 
whatsoever  in  conseijuence  of  said  injuries  or  accident." 

The  evidence  is  somewhat  conflicting  as  to  whether  or  not  the  nature 
of  this  instrument  was  explained  to  Nelson,  Kahn  insisting  that  he  told 
NeLson  that  it  was  a  release  and  Kelson  stating  that  he  was  not  so 
advised.  At  any  rate.  Nelson,  who  was  a  man  of  intelligence  and  able  to 
read  English,  signed  the  release  without  reading  it,  took  his  ten  dollars 
($10.00)  and  left  without  stopping  to  intiuire  just  how  much  he  was 
entitled  to  under  the  act,  although  his  physician  had  informed  him 
two  daj^  l)efore  that  he  was  entitled  to  compensation.  It  appears  that 
Nelson  did  his  reflecting  after  and  not  Iwfore  signing  the  release,  and 
beeotning  convinced  that  he  had  not  been  treated  fairly,  commenced 
this  proceeding. 

It  is  contended  by  defendants  that  this  Board  has  no  authority  to 
render  an  award  against  an  insurance  carrier  and  that  the  Board  can 
not,  in  any  event,  pass  upon  the  validity  of  an  instrument,  executed  by 
the  parties  purporting  to  be  a  release  of  liability  for  eompensation,  even 
though  it  be  admitted  that  the  facts  surrounding  its  execution  are  such 
as  to  justify  a  court  in  setting  such  instrument  aside. 

(1)  Under  section  24  of  the  compensation  act  (('hapter  399,  Laws  of 
1911)  the  employee  is  given  "the  right  to  enforce  in  his  own  name,  in 
the  manner  provided  in  this  act.  the  liability  of  any  insurance  company, 
which  may.  in  whole  or  in  part,  have  insured  the  liability  of  such  com- 
pensation;" while  under  section  25  of  the  act,  "Every  eontraet  for 
the  insurance  of  the  compensation  herein  provided  for.  or  against  lia- 
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bility  therefor,  shall  be  deemed  to  be  made  subject  to  the  provisions  of 
this  act,  and  provisions  th(?reof  inconsistent  with  this  act  shall  be  void." 
In  Cunningham  vs.  Loclic  Construction  Company  and  Southwestern 
Surety  Insurance  Company,  determined  by  this  Board  on  May  13,  1913, 
the  Board  rendered  an  award  against  the  insurance  compauy,  the 
opinion  containing  the  following  statement : 

"Whatever  may  have  been  the  relations  of  the  liability  insurance 
companies  to  the  employer  in  the  past,  there  can  be  no  question 
but  that  under  the  present  act,  by  insuring  the  employer  against 
liability  for  compensation,  the  insurance  company  thereby  assumes 
certain  direct  statutory  obligations  to  the  injured  employees.  •  •  • 
The  employee  is  in  effect  made  a  party  to  the  insurance  contract 
and  may  enforce  the  same  in  his  own  name." 

In  view  of  the  statutory  provisions  above  cited,  we  are  of  the  opinion 
that  the  Board  is  vested  with  jurisdiction  to  render  an  award  either  in 
favor  of  or  against  an  insurance  carrier. 

(2)  In  our  opinion,  this  Board  has  the  right  to  determine  whether  or 
not  an  instrument  purporting  to  be  a  release  is  to  be  enforced  as  such, 
and  it  was  so  held  in  Cianti  vh.  Mt.  Whitney  Power  and  Electric  Com- 
pany (determined  by  this  Board  on  February  7, 1913),  where  the  Board 
considered  an  instrument  purporting  to  l>e  a  full  release  and  awarded 
compensation  despite  the  admitted  execution  thereof.  It  was  there 
stated  that,  in  the  settlement  of  disputes  arising  under  the  compensa- 
tion act,  the  Board  is  vested  with  the  same  power  and  discretion  com- 
monly exercised  by  juries  in  the  trial  of  damage  suits,  as  well  as  with 
certain  of  the  functions  of  the  court,  and  that  the  right  of  a  jury  to 
imiuire  into  a  purported  release  and  to  enforce  it  according  to  its 
tenor  or  to  refuse  so  to  do  is  fully  recognized  by  the  courts  of  this  state. 
(Citing  in  support  of  this  statement.  Smith  vs.  Orrkhntal  S.  S.  Co.,  99 
Cal.  462,  and  Davics  vs.  Diamond  Carriage  etc.  Co.,  164  Cal.  61.)  The 
mere  fact  that  under  section  28  of  the  act  the  parties  are  authorized, 
after  the  happening  of  the  injury,  "to  compromise  and  settle  upon  such 
terms  as  they  may  agree  upon,  any  liability  which  may  be  claimed  to 
exist  under  this  act  on  account  of  siich  injury"  docs  not  mean  that  the 
Board  is  deprived  of  the  right  to  construe  an  instrument  purporting  to 
be  a  release,  or  of  the  right  to  ini|uire  into  the  fads  surrounding  the 
execution  thereof. 

In  the  opinion  of  this  Board,  the  methods  and  practices  of  adjusting 
claims  for  damages  should  have  no  part  or  place  in  the  adjustment  of 
claims  for  compensation.  Such  claims  should  be  adjusted  as  claims  for 
wages,  and  when  the  amount  is  clearly  due,  it  should  be  paid  without 
any  discount.  Where  a  release  is  made  it  will  he  carefully  scrutinized 
by  the  Boar<l  and  will  only  be  enforced  when  clearly  authorized  by  law. 

In  the  case  now  under  consideration,  we  think  that  the  release  is 
clearly  authorized  by  the  act;  the  parties  intended  to  make  a  compro- 


EMPLOYERS*   I-IABILITy    ACT    nECTSIONS.  131 

raise  and  settlement,  although  in  a  most  careless  and  inaccurate  way 
and  without  any  endeavor  to  ascertain  the  extent  of  the  liability  or  the 
amount  to  which  the  injured  employee  was  entitled.  The  parties 
"jumped  accounts"  and  let  it  goat  that, and  this  Board  can  not  disturb 
a  settlement  for  which  there  is  consideration,  merely  because  one  party 
who  had  notice  of  his  rights  tiid  not  exercise  reasonable  care  in  pro- 
tecting tbem. 

For  the  reasons  stated,  we  are  of  the  opinion  that  the  applicant, 
Charles  Nelson,  is  estopped  from  now  claiming  compensation  from  his 
employer.  California  Stevedore  and  Ballast  Company,  and  since  any 
claim  against  the  Pacific  Coast  Casualty  Company  is  based  upon  the 
existence  of  a  right  in  his  favor  against  the  employer,  it  follows  that 
he  is  not  entitled  to  an  award  against  the  insurance  company. 

Dated  this  7th  day  of  July,  19i;J. 

A.  J.  PiLLSBURY, 

Willis  I.  Morrison, 
Members. 

W.  J.  French,  Comniissimier,  dissenting. 

I  dissent.  In  the  Bilkmp  vs.  Mrny-Elwdl  Company  opinion  the 
Industrial  Accident  Board  quoted  approvingly  these  words:  "The  com- 
pensation act  is  a  remedial  act,  and,  like  such  acts,  should  be  liberally 
construed."  If  any  other  course  is  followed,  the  purpose  of  such  legis- 
lation is  lost. 

In  McAvin  vs.  City  Electric  CoMimny  (reported  herein)  the  Board 
pointed  out  that  the  burden  of  proof  is  upon  the  person  claiming  com- 
pensation to  show  that  the  conditions  of  compensation  exist,  and  that 
when  the  proof  has  been  made,  the  claimant  is  entitled  t«  compensation 
unless  the  employer  shall  affinuatively  show  other  facts  which  would 
defeat  the  right  to  compensation. 

The  California  Stevedore  and  Ballast  Company,  having,  voluntarily, 
agreed  to  compensate  men  injured  in  its  employ,  and  having  entered 
into  contractual  relations  with  the  State  of  California  to  that  end,  it 
seems  to  me  that  when  there  is  no  doubt  of  an  injury  that  compensation 
should  be  paid  as  a  matter  of  coursi^ 

Charles  Nelson  has  testified  that  he  signed  a  paper  for  the  sum  of 
ten  dollars  (.$]0.()0)  without  a  detiiiite  understanding  of  what  he  was 
doing.  He  is  an  intelligent  man,  yet  unaccustomed  to  legal  proceed- 
ings, and  at  a  decided  disadvantage  in  a  transaction  such  as  the  one 
here  a  subject  of  controversy. 

Section  28  of  the  Employers'  Liability  Law  gives  interested  parties 
the  right  "to  compromise  and  settle  upon  such  terms  as  they  may  agree 
upon,  any  liability  which  may  be  claimed  to  exist  under  this  act  on 
account  of  such  injury  or  death."     If  this  means  anything,  it  means 
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that  the  employer  and  the  employee  may  mutually  settle  "any  liability 
which  may  be  claimed  to  exist."  Nelson  had  but  a  hazy  idea  of  this 
liability  on  the  part  of  the  employer.  The  latter  knew  all  about  the 
liability,  tlonsetiuently  I  am  at  a  loss  to  understand  how  the  parties  in 
interest  in  this  case  could  "compromise  and  settle"  a  liability  known 
only  to  one  of  the  parties.  If  Nelson  had  been  fully  informed  of  his 
rights  and  had  signed  the  release  with  his  eyes  open,  then  there  could 
be  no  retraction.  A  law  that  should  be  "liberally  construed"  must 
mete  out  justice  in  order  to  prove  its  worth.  True,  ignorance  of  the 
law  is  no  excuse,  but  section  28  is  predicated  upon  a  mutual  under- 
standing that  was  not  present  when  Charles  Xelson  signed  the  paper 
laid  before  him. 

M.  M.  Kahn,  cashier  and  paymaster  of  the  California  Stevedore  and 
Kallast  Company,  testi6ed  that  he  told  Nelson  of  the  contents  of  the 
document.  Nelson 's  testimony  is  to  the  contrary,  so  that  the  Board  is 
unable  to  determine  that  point  by  evidence. 

The  Pacific  Coast  Casualty  Company  gave  Kahn  the  sum  of  ten 
dollars  ($10.00)  to  give  Nelson  as  a  settlement.  No  attempt  was  made 
to  ascertain  the  in,iured  man's  condition  or  the  duration  of  his  injury, 
if  he  had  recovered.  Surely  this  is  not  the  way  to  settle  compensation, 
either  under  the  letter  or  the  spirit  of  the  law  now  on  the  statute  books. 

In  the  Egiato  Vianti  vs.  Ml.  Whitxr;/  I'niier  aiul  Electric  Covipaiuf 
case,  the  Hoard  unanimously  set  aside  a  release  and  considered  it  as  a 
receipt.  While  the  circumstances  were  different,  yet  the  main  conten- 
tion is  the  same.  The  opinion  in  the  Cianti  case  says:  "Shortly  after 
the  termination  of  his  total  disability  Cianti  was  required  to  sign  a 
release  from  all  further  liability  as  a  condition  precedent  to  receiving 
the  sum  of  twenty-eight  dollars  and  twenty  cent-s  ($28.20)  due  him  for 
compensation  for  the  three  weeks  of  total  disability  at  the  conclusion 
of  which  he  had  resumed  work,  although  not  entirely  recovered."  Sec- 
tion 28  is  ijuoted  to  ('ianti's  advantage,  and  these  words  are  usi'd: 
"There  is  no  evidence  that  any  attempt  was  made  to  instruct  the  appli- 
cant in  his  legal  rights  under  the  compensation  act.  This  point  de-serves 
emphasis  bt^cause  of  the  disadvantages  to  which  men  who  have  little  or 
no  knowledge  of  the  English  language  are  in  such  cases  subjected. 
They  can  not  'compromise  and  seltle'  a  liability  unless  they  know  what 
liability  exists  in  their  favor,"  These  words  from  the  Cianti  opinion 
apply  with  equal  force  in  the  Nelson  case,  especially  as  Nelson  is  a 
foreigner,  like  Cianti,  and  both  were  at  a  consecpient  disadvantage. 

Inasmuch  as  Charles  Nelson  was  injured  while  in  the  employ  of  Cali- 
fornia Stevedore  and  Ballast  Company,  that  he  is  a  man  who  was 
Kahn,  as  a  reliable  worker,  and  the  essential  faets  are  ail  admitl,ed, 
I  am  unable  to  agree  with  my  fellow  meuibei-s  on  the  Board.  There 
referred  to  in  complimentary  terms  by  the  cashier  aud  paymaster, 
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appears  no  good  reason  to  my  mind,  considering  the  law,  the  evidence, 
and  bearing  in  mind  decisions  rendered  that  have  some  bearing  on  this 
case,  why  Charles  Nelson  should  not  be  awarded  compensation  during 
the  period  of  his  incapacity. 

Will  J.  French, 

Member 


(No.  48_July  21,  1913.) 

(Chapter  399,  Laws  1911.) 
EMMA  E8TK1'.  .\ ppUi-anI,  vs.  CITY  OF  LOS  ANGEI.ES,  Drfindant. 

The  applicant  is  the  widow  of  Harrj'  Estep,  who  was  accidentally 
killed  September  14,  1912,  while  in  the  employ  of  the  Board  of  Educa- 
tion of  the  city  of  Los  Angeles.  The  application  was  filed  July  7,  1913. 
The  defendant  city  had  not  elected  compensation  as  provided  by 
chapter  399  of  the  Laws  of  1911.  The  Supreme  Court  of  the  State  of 
California  decided,  on  \oveinI>er  20,  1912,  in  the  case  of  Fred  Miller  vs. 
A.  J.  PiUxbury  el  al.,  164  Cal.  199,  that  the  state  was  not  subject  to  the 
compensation  provisions  of  the  law  without  its  election  to  become  sub- 
ject thereto.  As  that  decision  was  determinative  of  the  <iuest!on  of 
jurisdiction  in  this  case,  the  application  herein  was  dismissed  for  want 
of  jurisdiction  on  July  21,  1913. 

Ika  B.  Cross, 
Sccrctanj. 

(No.  34-^July  23,  1913.) 

(Chapter  399.  Laws  1911.) 

J.  E.  LKIiEE,  ApplU-aiit.  vs.   LACY  MAXfFACTCRING  COMPANY   (a  cobpo- 

RATION),  m^leudaol. 

I'EBUAKENT    PABTIAI.    DIMABII,ITY^IX>8S    Of    EYE OFFER    OF    EMI'IXJVMENT. — Thp 

aliillt;  of  Bn  prnploype  to  coniiii'tp  iti  on  o|ij>n  labor  market  in  p^rmancnlly  and 

subHrnntlntl.v  dlminishcii  hy  thp  Ionh  of  an  cyf.  nnd.  even  wilh  tlii-  PXPrcisp  of  tPH- 

Honablr  dillRenfe.  it  is  probable  that  he  will  not  bo  able  (o  earn  us  much  after  Ihe 

accident  as  he  <1i<1  prior  thpretn.     The  general  rule  is  nol  (-haDged  by  Ibe  offer 

of  the  employer  to  give  him  employment  al  the  Ramc  waeen  earned  by  him  prior 

lo  the  aecideot.     ( Follow  ins  Vhriat  \n,  I'ari/ir  Tclriihone  and  TrUfiraph  Vom- 

pa»U.  tepaneA  herein.) 

Application  for  compensation  for  loss  of  an  eye.    The  facts  are  stated 

in  the  opinion.     Compensation  was  awarded  in  the  sum  of  $1.56  a 

week,  covering  a  period  of  fifteen  years,  as  for  a  permanent  partial 

disability. 

J.  K.  Legce,  in  propria  persona,  for  Applicant. 
Shai)klaiid  d-  Cliniullrr,  for  Defendant. 
J.  E.  Legce.  the  applicant  herein,  is  hy  trade  a  setni-skilJed  steel 
worker  and  was  employed  at  driving  rivets,  calking,  etc.,  by  the  Lacy 
Manufacturing  Company,  a  corporation,  the  defendant  herein,  whose 
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principal  place  of  business  is  Los  Angeles,  California.  His  average 
annual  earnings  were  $8;i2.O0  an<l  his  weekly  earnings,  $16.00. 

While  engaged  in  tank  construction  near  Fellows,  California,  on  the 
2f)th  day  of  January,  1913,  Legee  was  put  to  work  riveting.  A  number 
of  the  slabs  were  not  strongly  taeked  down  and  the  holes  for  the  rivets 
were  not  in  good  shape,  and  Legee  was  using  a  steel  drift  pin  about 
eight  inches  long.  When  he  hit  this  pin  with  his  hammer  it  flew  hack, 
striking  his  left  eye. 

A  few  days  after  the  aeeident  Legee  was  taken  to  a  hospital  in  Los 
Angeles  and  the  eye  removed,  all  necessary  medical  and  surgical  treat- 
ment being  promptly  furnished  to  him  at  the  cost  of  his  employer. 
Some  two  weeks  after  the  operation  a  glass  eye  was  fitted,  and  by  that 
time  he  had  fully  recoveretl  from  the  effects  of  the  operation  and  was 
able  to  perform  physical  labor,  although  it  would  probably  take  from 
six  months  to  a  year  for  the  remaining  eye  to  adjust  itself  to  the  work 
of  both  eyes. 

Logee's  claim  for  compensation  because  of  a  permanent  partial  dis- 
ability is  resisted  by  the  defendant  corjioration  on  tlie  grounds  that, 
since  he  is  now  physically  able  to  do  the  same  work  that  he  did  before 
the  accident,  it  can  not  bo  said  that  he  has  suffered  a  permanent  dis- 
ability within  the  meaning  of  the  act. 

In  support  of  this  contention,  William  Lacy,  one  of  the  officers  of  the 
defendant  eorporation,  testified  that  the  defendant  had  in  its  employ- 
ment two  men  with  only  one  eye,  that  these  men  were  engaged  in 
substantia  11  J'  the  saiue  work  as  was  done  by  Legee  at  the  time  of  the 
ueeident  and  that  they  had  been  eoutinnously  employed  by  the  defend- 
ant eorporation  for  twelve  and  five  years,  respectively,  and  that  the 
defendant  corporation  was  willing  that  Legee  should  eome  back  to  work 
at  any  time  at  the  same  wages  that  he  earned  prior  to  the  accident. 

In  Christ  vs.  Pacific  Telephone  and  Telegraph  Company  (reported 
supra,  page  26),  where  we  held  that  the  loss  of  an  eye  was  a  permanent 
disability  within  the  meaning  of  the  act,  we  laid  down  the  general 
principle  that  a  workman  is  entitled  to  compensation  under  the  act  when 
it  appears  that,  by  reason  of  the  accidental  injun,',  his  earning  capacity 
has  been  diminished,  regardless  as  to  whether  or  not,  after  the  injury, 
be  is  physically  able  to  follow  his  former  occupation.  We  there  stated 
that  ability  to  earn  is  mainly  dependent  upon 

(1)  Unimpaired  functional  power  of  bodily  organs; 

(2)  Technical  knowledge  and  skill  to  carry  on  the  vocation ;  and 

(3)  The  ability  of  the  individual  to  compete  in  an  open  labor 
market,  and  that,  while  the  functionary  power  of  the  bodily  organs, 
or  the  technical  knowledge  of  the  applicant,  was  not  in  any  way 
diminished  by  the  loss  of  the  eye,  still  it  is  unquestionably  true 
that  employers,  as  a  class,  generally  discriminate  against  a  man 
with  onlv  one  eve  in  favor  of  a  man  with  unimpaired  vision 
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Since  the  ability  of  the  individual  to  compete  in  an  open  labor  market 
ia  permanently  and  substantially  diminished  by  the  loss  of  an  eye,  it 
follows  that,  in  the  exercise  of  reasonable  diligence,  he  will  probably 
not  be  able  to  earn  as  much  after  the  accident  as  he  did  prior  thereto 
and,  therefore,  that  he  is  entitled  to  compensation  under  the  act. 

The  fact  that  Legee's  employer  is  willing  to  give  him  employment 
at  the  same  wages  as  earned  by  him  prior  to  the  accident  does  not 
change  the  general  rule.  The  test  to  be  applied  as  fixed  by  section  9  (d) 
(2)  of  our  act  is  the  amount  which  the  injured  employee  in  the  exer- 
cise of  reasonable  diligence  will  probably  be  able  to  earn  after  the  acci- 
dent, and  this  probable  earning  can  not  be  measured  by  the  amount 
that  his  own  employer  might  be  willing  to  pay  him.  In  this  case  we 
have  fixed  the  probable  weekly  loss  of  earnings  for  the  permanent 
partial  disability  at  two  dollars  and  forty  cents  ($2.40)  and  have 
allowed  the  applicant  sixty-five  per  cent  of  this  amount,  or  one  dollar 
and  fifty-six  cents  ($1.56)  per  week  during  the  fifteen-year  period 
fixed  by  the  aet. 

A.   J.    PiLLSBL'RY, 

Willis  I.  Morrison, 
Members. 

Note. — On  Augiial  T,  1913.  the  appllcanC  petitioned  for  a  revlevr  of  the  flndlnss 
iind  award  rpnderfd  by  the  Board  and  on  Aufni.sl  8,  1913,  the  Board  entered  llH 
order  InatructliiK  Its  Becretary  to  prepare  and  tranamft  a  certified  copy  o"  " 


(No.  47— July  23,  1913.) 

(Chapter  399.  Laws  1911.) 


Duration  of  DisABtLiTY— Concubmnb  Caiises  ov  Dia ability— Impaired  Physical 
Condition^IIernia. — Where  au  employee  suffered  an  sceidental  injury  to  his 
back,  and.  b.v  reason  of  tite  same  acc-ident,  suffered  an  aggravation  of  a  direct 
inguinal  hernia  oF  long  standing,  so  as  to  cause  the  period  of  disability  to  l>e  pro- 
longed by  a  necessary  operation  to  cure  the  hernia,  he  is  entitled  to  compensation 
for  the  full  period  of  disability  resulting  from  both  causes,  under  the  well  settled 
principle  thai,  under  the  compensation  law,  employees  take  with  them  into  their 
employment  any  physical  infirniities  which  they  may  possess  at  the  time  of 
entering  such  employment,  and  that  the  employer  accepts  tliem  as  they  are,  sub- 
ject to  the  risks  of  their  impaired  physical  condition  ;  but  the  determining  factor 
in  each  case  is  the  disability  actually  arising  out  of  and  caused  by  (he  accident. 
and  when  the  employee  is  restored  to  his  former  condition,  he  is  no  longer 
entitled  to  further  compensation  even  though  he  may  be  totally  disabled  by  a 
pre-existing  disability  from  some  other  cauru-. 

Medical  Tbeatmbnt^Nivtice  of  Injury.— No  notice  having  been  given  to  the 
employer  that  the  condition  of  a  hernia  bad  been  aggravated  by  accident,  or  of  n 
claim  on  that  account,  and  no  opportunity  having  been  given  the  emplojcr  to 
provide  medical  and  surgical  treatment  therefor,  the  expenses  of  a  nocPKKary 
oiieration  to  cure  Ibe  hernia  are  not  chargeable  against  such  employer. 
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This  was  an  application  for  compeaBation  on  account  of  a  strained 
back  and  the  agg^ravation  of  a  direct  inguinal  hernia  of  long  standing. 
The  facts  are  stated  in  the  opinion.  Award  was  made  covering  the 
whole  period  of  disability  from  both  causes,  in  the  sum  of  seventy-five 
dollars  ($75.00). 

George  E.  Yr.nve,  in  propria  pcrsoiio,  for  Applicant, 
Oscar  Sutro,  attorney,  for  Defendant. 

George  B.  Yenne,  the  applicant  herein,  by  occupation  a  carpenter, 
met  with  an  accident  at  Richmond,  California,  on  the  28th  day  of 
April,  1913,  during  the  course  of  his  employment  by  the  defendant. 
Standard  Oil  Company,  a  corporation.  It  appears  that  while  he  was 
standing  upon  some  iron  braces  elevated  some  distance  above  the  floor 
and  reaching  up  to  hang  a  block  and  tackle,  he  slipped  and  sprained 
his  back,  and  at  the  same  time  aggravated  the  condition  of  a  direct 
inguinal  hernia  from  which  be  had  suffered,  more  or  less,  for  some  nine 
years.  He  complained  to  his  employer  of  the  injury  to  his  back  and 
was  referred  to  its  physician  for  treatment.  When  Yenne  submitted 
himself  for  treatment  he  complained  only  of  the  injury  to  his  back,  and, 
although  upon  a  snbse(|uent  visit  he  discussed  with  the  physician  the 
advisability  of  an  operation  for  the  hernia  and  the  probable  cost  thereof, 
he  then  stated  that  the  hernia  was  of  long  standing  origin  and  did  not 
at  any  time  report  to  his  employer  or  to  any  of  his  employer's  agents 
that  the  condition  of  the  hernia  had  been  in  anywise  aggravated  by  the 
accident.  Not  l>eing  entirely  satisfied  with  the  estimate  of  the  probable 
cost  of  an  operation  made  by  his  employer's  physician,  Yenne  went  to 
the  county  hospital  for  the  operation  and  was  there  operated  on  suc- 
cessfully by  the  county  physician. 

The  applicant  now  asks  for  compensation  during  the  entire  period  of 
his  disability  and  also  for  the  expense  which  he  incurred  in  securing 
medical  and  surgical  treatment  to  cure  and  relieve  the  hernia. 

It  is  not  disputed  that  applicant  injured  his  back,  as  claimed,  but  it 
is  contended  by  defendant  that  inasmuch  as  the  hernia  was  of  long 
standing  and  its  condition  at  most  only  aggravated  by  the  accident, 
defendant  should  neither  be  called  upon  to  pay  compensation  benefits 
during-the  disability  resulting  from  the  operation  nor  the  hospital  and 
surgical  expenses  attendant  thereon,  it  appearing  that  the  injury  to  the 
back  rcciuired  only  strapping  with  adhesive  plaster  and  a  fortnight's 
rest  from  work.  The  defendant  expressed  its  willingness  tn  pay  the 
compensation  for  the  period  of  disability  traceable  to  the  strained  back 
and  to  furnish  the  necessary  medical  and  surgical  treatment  for  the 
injury. 

It  is  a  welt  settled  principle  that,  under  the  compensation  law, 
employees  take  with  them  into  their  employment  any  physical  infirmi- 
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ties  which  they  may  possess  at  the  time  of  entering  such  employment, 
aud  that  the  employer  aceepts  them  as  they  are,  subject  to  the  risks 
of  their  impaired  physical  condition.  If  hy  reason  of  this  impaired 
physical  condition  an  injury  is  sustained  through  an  accident,  which 
would  in  nowise  affect  a  normal  man,  the  employer  is  nevertheless 
liable  to  the  extent  that  the  injury  causes  the  disability,  and  even 
though  the  same  disability  might  have  resulted  in  time,  irrespective  of 
the  accident.  The  determining  factor  in  each  case  is,  however,  the 
disability  actually  arising  out  of  and  caused  by  the  accident,  and  when 
the  employee  is  restored  to  the  same  condition  in  which  he  was  prior 
to  the  accident,  he  is  no  longer  entitle<l  to  any  further  compensation, 
even  though  he  may  still  be  totally  disabled  by  a  pre-existing  disability 
from  some  other  cause. 

Mack  vs.   Pacific   Telephone   and   Telegraph  Company    (supra, 
page  44). 

Clover,  Clayton  A-  Company,  Limited,  vs.  Hughes   (A.  C.  242 
(1910)  245). 

M'lnnis  vs.  Diinsmiiir  <£■  Jaekson,  Limited  (B,  W.  C.  C,  Vol.  1, 
page  226). 

Ismay,  Imrie  «£■  Company  vs.  Williamson  (B.  W.  C.  C,  Vol.  1, 
page  232). 
The  evidence  presented  in  this  case  clearly  shows  that  the  applicant, 
although  suffering  a  disability  at  the  time  of  the  accident,  was  still 
able  to  do  the  work  of  a  normal  man  and  that,  by  reason  of  the  accident,  ■ 
his  hernia  was  aggravated  and  the  operation  made  necessary  at  onee. 
Under  such  circumstances  we  are  of  the  opinion  that  he  is  entitled  to 
compensation  for  the  full  period  of  disability,  and  this  despite  the  fact 
that  it  is  probable  that  he  would,  in  any  event,  have  had  to  undergo 
the  operation. 

We  are  of  the  opinion  that  the  defendant  is  not  liable  for  any  part 
of  the  expenses  contracted  by  applicant  for  surgical  and  hospital  treat- 
ment required  on  account  of  the  hernia,  for  the  reason  that  the  employer 
did  not  have  notice  that  any  claim  was  made,  that  the  condition  of  the 
hernia  was  in  any  way  aggravated  by  the  accident,  and,  under  the  act, 
the  emploj'cr  is  liable  only  for  such  expense  in  the  case  where  he 
neglects  or  refuses  to  furnish  such  treatment  after  an  opportunity  so 
to  do  has  been  afforded  him. 

We  do  not  express  any  opinion  at  this  time  as  to,  whether  or  not  the 
employer,  if  he  had  been  notified  that  the  condition  of  the  hernia  was 
aggravated  by  the  accident,  would  he  liable  in  whole  or  in  part  for 
surgical  and  hospital  expenses,  that  is,  as  to  whether  or  not  the  expense 
should  all  he  borne  hy  the  employer  or  pro  rata  iK'tween  the  employer 
and  employee. 
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For  the  reasons  stated,  we  are  of  the  opinion  that  the  applicant  is 
entitled  to  have  awarded  to  hiin  compensation  during  the  perioti  of 
total  disability,  to  wit,  the  period  of  five  weeks. 

A.   J.    PlIJSBURT, 

Willis  I.  Morrison, 
Members 


(No.46— August  1,1913.) 

(Chapter  399,  L^wa  1311.) 
,\fIKE  MONTE,  Applicant. 

This  application  was  filed  July  1,  1913.  The  applicant  suffered  a 
broken  leg  April  26,  1913.  He  had  received  compensation  \ip  to  June 
16,  1913,  when  the  defendant  refused  to  pay  any  further  sum,  claiming 
that  the  disability  had  terminated.  On  August  1,  1913,  prior  to  any 
hearing,  faid  cause  was  dismissed  upon  the  written  statement  of  the 
parties  that  they  had  reached  a  compromise,  and  settlement  had  been 
made  by  an  additional  payment  of  compensation  in  the  sum  of  $28.73, 

Ira  B.  Cross, 
Secretary. 


(No.  52~August  1,  1913.) 

(Chapter  399.  Laws  1911.) 

ALPHONSO  BLLl,  Applicant,  vs.  VERMONT  MARBLE  COMPANY   (a  cobpo- 

ration),  Defendant. 

Accident. — Evidence  consideretl  and  held  to  establish  the  claim  ot  the  employee  that 

there  was  an  accident. 
Putt  to  Pay  Compensation — No  Demand  Necessary. — Compensation  is  pnyablc 

as  wages  are  payable,  without  demand.     The  obiigntion  to  pay  is  affirmatii-e,  as 

much  as  is  the  obligation  to  furnish  medical  and  surgical  treatment  where  the 

facts  disclose  a  case  fining  liability  under  the  law. 

This  was  an  application  for  compensation  on  account  of  a  strain  to 
the  l)ack.     The  fiiels  arc  stated  in  the  opinion  of  the  Board.     Award 
WHS  made  in  the  sum   of  $6.02  covering  five  sevenths  of  one  week, 
together  with  the  expenses  of  medical  and  surgical  treatment. 
Alphonso  EIH,  in  propria  pcrsoita,  for  Applicant. 

Applicant  was  employed  as  a  common  laborer  in  the  yard  of  the 
\'ermont  Marble  (Company,  and  it  was  his  duty,  together  with  his 
partner,  to  lift  slabs  of  marble  off  the  ground  and  set  them  upon  a 
"donkey"  for  transportation  to  the  jilace  where  they  were  to  be  worked 
into  manufactured  form.  On  the  first  day  of  April,  in  lifting  one  of 
tliese  slabs,  variously  estimated  to  weigh  from  two  hundred  seventy- 
five  to  five  hundred  pounds,  applicant  alleges  that  he  "got  a  pain  in 
his  back  jik  though  something  snapped."  The  time  hook  shows  that  he 
worked  the  rest  of  that  day,  after  wliich  he  laid  off  for  twelve  days. 
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lie  then  returned  to  work  and  so  continued  until  the  12th  day  of  May, 
1913,  when,  on  account  of  a  disagreement  as  to  wages,  he  relinquished 
his  employment  with  the  defendant  corporation.  On  tlie  19th  day  of 
July  he  liled  his  application  tor  unpaid  compensation.  The  claim  was 
resisted  on  the  ground  that  Elli  was  not  injured,  or,  if  injured,  it  was 
not  while  in  the  employment  of  the  defendant  corporation. 

We  think  that  the  testimony  of  the  witnesses  for  the  defendant  cor- 
poration ck'arly  establishes  that  there  was  such  an  accident  and  injury. 
Witness  Charles  Sodergrel  testified  that  Elli  told  him  on  that  afternoon 
that  he  had  hurt  his  back,  hut  that  he  did  not  report  the  accident  to 
the  foreman  because  Elli  did  not  say  anything  more  about  it.  A  day 
or  two  afterward,  when  Elli  came  to  the  works  to  pursue  the  subject 
further,  Sodergrel  directed  him  to  go  to  the  head  office,  which  he  did. 

Foreman  Stoddard,  a  witness  for  the  defendant,  testified  that  he 
knew  of  the  injury  at  the  time  and  that  applicant  himself  reported  it 
to  him  the  second  day  after  the  accident.  It  is  also  in  evidence  that 
the  accident  was  reported  to  Mr.  Lyman,  the  manager,  who  directed  him 
to  go  and  see  a  physician  whose  address  he  gave  him.  In  the  absence 
of  this  physician.  Dr.  R.  Giblwns  prescribed  for  him  and  gave  him  a 
certificate  setting  forth  the  nature  of  the  ailment  and  injury.  Leaving 
out  applicant's  testimony  entirely,  we  think  the  fact  of  the  accident 
and  injury  well  established. 

It  is  likely  enough  that  had  applicant  not  given  up  his  employment 
with  the  defendant  corporation  he  would  not  have  made  a  claim  for 
compensation.  In  fact,  he  should  not  have  been  required  to  make  such 
claim,  any  more  than  he  would  Iw  required  to  make  formal  demand  for 
his  wages,  flompensation  should  be  paid  as  wages  are  paid.  The  pay- 
ment should  be  ready  to  tender  on  the  8lh  day  after  the  injury,  or, 
at  the  latest,  when  the  injured  employee  returns  to  work.  The  obliga- 
tion upon  the  employer  to  pay  compensation  is  affirmative — as  affirm- 
ative as  it  is  for  him  to  furnish  needed  medical  or  surgical  attention — - 
and  when  employers  cotne  fully  to  understan<1  their  obligations  under 
compensation  laws,  all  such  cases  as  tl)e  one  under  consideration  will  be 
settled  betwwn  emjiloyer  and  (employee,  without  delay  or  cost  to  either 
party,  and  will  not  needlessly  take  up  the  time  of  this  Board. 

A.    J.   PlLLRBUBY, 

Will  J.  French. 
Willis  I.  Morri-son, 
Members. 
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{No.  42— August  2,  1913,) 

(Chapter  399.  Lrws  1911.) 
F.   C,   MERRILL.   Applia 


NoTK-B  OF  iN-JdBY — Knoivijhmjb  of  INJUBV.— AlthoUKb  forma]  notice  of  an  injury 
to  ihp  emp1o)*?r  is  not  (rivon  as  provided  by  section  10  of  chapter  StW  of  the 
I.nws  of  ]!)11.  the  omiHsion  to  give  sucli  notice  ia  immaterial,  where  the  emgiloyeu 
taken  up  the  subject  of  treatmfot  for  the  Injury  with  the  foroman  uf  the  dpfenil- 
ant,  un<ler  wliom  he  worked,  within  the  thirty  days  prescribed  bj'  law,  and  it 
appears  that  bia  failure  to  give  such  notice  was  not  through  intent  to  mislead 
the  employer  and  the  employer  was  not,  in  fact,  misled  thereby. 

MEDICAL   AND    SURQICAl:   TBEATMB.M^— OnUOATIO.N    I'PON    EMPI^TEB  TO    B'UBNISII — 

Demanp  Xor  XECEaHABY — Opt^BTtiKiTY  TO  FiBNisii. — SectiOQ  8  ot  chaptet  305) 
of  the  T^^nwR  of  1!>11  files  u|iod  the  employer  an  affirmative  obliiration  to  fumiish 
the  medical  and  siirRical  treatment  and  other  Items  therein  npecilied.  No  formal 
demand  for  such  treatmcDt  is  required.  A  reasonable  opportunily  to  furnish  it 
Is  all  that  is  required,  and  inaction  on  the  part  of  the  employer,  after  knowledEC 
of  the  injury  and  the  need  for  treatment,  is  tantamount  to  a  refusal  to  provide 
the  same. 

This  was  an  application  for  coiiipeiisatioii  on  account  of  bruised  legs 
below  the  knees,  and  for  th<^  expenses  of  medical  and  surgical  treat- 
ment. The  facts  are  stated  in  tlie  opinion.  Award  was  made  in  the 
Sinn  of  4)43.29,  compensation  for  disability,  and  i|!69.15  to  cover  the 
expense  of  medical  and  surgical  treatment. 

F.  C.  Merrill,  in  propria  persona,  for  Applicant. 
Charles  W.  Slack  and  Chauncey  S.  Goodrich,  attorneys,  for  De- 
fendant. 

F.  C.  Merrill,  the  applicant  herein,  is  an  electric  lineman  and,  while 
transferring  some  cross-arms  to  certain  poles  in  the  vicinity  of  San 
Fernando,  in  Los  Angeles  County,  on  the  loth  day  of  March,  1913,  a 
strong  wind  blew  one  of  the  cross-arms  so  that  it  swung  around  and 
struck  him  across  the  shin  bones  of  Iwth  logs.  The  blow  was  not  suffi- 
cient to  break  the  skin,  hut  only  to  rough  it  up  somewhat  and  cause 
some  inconvenience  during  the  rest  of  that  day  (Saturday).  By  Tues- 
da.v  of  the  next  week  the  injury  to  the  left  shin  had  become  quite 
troublesome,  and  by  Sunday  following,  the  leg  was  a  good  deal  swollen 
and  inrtamed  and  caused  applicant  to  limp  badly.  He  did  not  leave 
work  on  account  of  his  injurj'  until  Jlondny,  March  31st,  when  he 
reported  to  his  superior.  Foreman  C.  F.  Lehman,  and  told  him  of  the 
accident  and  injury.  He  also  informed  Mr.  Lehman  that  he  had 
arranged  with  his  family  physician.  Dr.  Loomis,  to  go  to  a  hospital 
and  have  the  leg  operatecl  on.  The  operation  was  successfully  per- 
formed and  applicant  was  ready  to  resume  work  b.v  the  10th  of  April, 
1913. 

Payment  of  ciunpensalion  is  resisteil  by  the  defendant  on  the  grounds 
that  the  disability  was  caused  by  disease  and  not  by  accident,  and  that 
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notice  of  the  injury  was  not  given  within  the  time  prescribed  by  the 
act,  and  not  until  May  11,  1913. 

After  carefully  considering  h11  the  evidence  produced  at  the  hearing, 
the  InduHtrial  Accidunt  Board  is  of  the  opinion  that  the  testimony  of 
the  witnesses  for  the  defendant  corporation  ftdly  establishes  the  fact 
of  injury  as  alleged  by  the  applicant,  and  that  the  only  grounds  afforded 
for  apprehending  that  the  disability  might  have  chiefly  arisen  from  a 
former  disorder  was  applicant's  own  fear  that  such  might  prove  to  be 
the  ease. 

We  further  regard  it  as  immaterial  that  applicant  did  not  give  the 
written  notice  to  his  employer  as  re(|uired  by  the  act,  inasmuch  as  he 
did  take  up  the  subject  of  treatment  for  his  injury  with  his  superior 
within  the  legal  limit,  and  that  such  failure  to  give  such  notice  was 
not  through  intent  to  mislead  the  employer,  and  that  the  defendant 
corporation  was  not  misled  by  such  failure  to  report. 

Hence,  it  becomes  evident  that  applicant  is  entitled  to  compensation 
for  two  and  five  sevenths  weeks  of  temporary  total  disability,  amount- 
ing to  forty-three  dollars  and  fifty-seven  cents  ($43.57). 

When  we  come  to  the  issue  of  reimbursement  for  moneys  expended  by 
the  applicant  for  medical,  sui^cal  and  hospital  treatment  the  issue  is 
not  so  easily  n'solved.  Applicant  did  not  in  terms  demand  that  needed 
medical  and  surgical  treatment  be  afforded  him  at  the  cost  of  the 
defendant  eorporstion.  On  the  contrary,  he  merely  informed  his  supe- 
rior of  the  accident  and  injury  and  told  him  of  arrangements  he  had 
made  for  surgical  and  hospital  treatment  provided  he  could  obtain  the 
needful  leave  of  absence.  On  that  occasion  his  superior,  Mr.  Lehman, 
told  him  that  "the  I)est  thing  he  could  do  was  to  go  ahead  if  he  had 
made  arrangements."  At  the  same  time  Mr.  Lehman  expressed  the 
opinion  that  the  company  should  not  be  held  liable  for  compensation, 
inasmuch  as  applicant  had  not  reported  the  accident  as  re<|Hired  to  do 
by  the  rules  of  the  company. 

Liability  for  couipensjition  is  not  dependent  upon  the  rules  of  the 
employing  person  or  corporation,  but  upon  the  rules  re(|uired  to  !«■ 
oltserved  in  the  law  itself  and,  as  stated  al>ove,  the  failure  to  give  the 
written  notice  provided  in  section  10  of  the  act  is  immaterial. 

Section  8  of  the  act  provides,  as  a  part  of  the  compensation  payable 
under  the  act,  for  "such  me<lical  and  surgical  treatment,  medicines, 
medical  and  surgical  supplies,  crutches  and  apparatus  as  may  reason- 
ably be  reijuired  at  the  time  of  the  injury  and  thereafter  during  the 
disability,  but  not  exceeding  ninety  days,  to  cure  and  relieve  from  the 
effects  of  the  injury.  (In-  samr  to  be  provided  by  the  employer,  and  in 
case  of  his  neglect  or  refusal  seasonably  to  do  so,  the  employer  to  be 
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liable  for  the  reasonable  expense  incurred  by  or  on  behalf  of  the 
employee  in  providing  the  same;  proviiled,  howfcr,  that  the  total 
liability  under  this  subdivisiou  shall  not  exceed  the  sum  of  $100.00  " 

The  obligation  iipcn  the  employer  to  furnish  such  treatment  is  affirm- 
ative. It  is  both  an  obligation  and  a  right.  There  is  no  need  that  an 
employer,  onee  having  been  informed  of  an  injury  to  one  of  his  work- 
men, should  sit  inactive  awaiting  a  formal  demand  upon  him  for  treat- 
ment. Such  action  on  his  part  would  certainly  constitute  neglect,  if 
not  being  tantamount  to  a  refusal  to  furnish  sueh  treatment.  It  is  suffi- 
cient for  him  that  he  have  notice  of  the  injury  and  the  need  for  treat- 
ment. 

The  applicant  in  this  case  gave  the  employer's  representative  verbal 
notice  of  the  injury  and  of  the  need  for  treatment.  He  even  went  so 
far  as  to  ask  his  superior,  Mr.  Ijehraan,  if  the  company  had  a  doctor, 
and  was  fold  that  he  thought  it  had  not.  Applicant  then  told  him  what 
arrangements  he  had  made  for  such  treatment,  clearly  tentative  and 
subject  to  approval  or  disapproval  by  the  company's  representative, 
and  that  representative  told  him  that  the  best  thing  he  could  do,  inas- 
much as  he  had  made  the  arrangements,  was  to  go  ahead  and  have 
the  work  done,  which  he  did.  If  applicant  had  gone  ahead  and  had 
the  treatment  without  first  consulting  his  employer's  representative, 
and  without  giving  such  representative  opportunity  to  assert  the  em- 
ployer's affirmative  right  to  supply  such  treatment,  the  ease  would 
stand  very  differently,  but  that  opportunity  was  all,  in  the  opinion  of 
this  Board,  that  the  defendant  had  a  right  to  insist  upon.  In  our 
judgment,  he  waived  the  right,  and  the  defendant  employer  is  liable  for 
the  reasonable  expenses  of  sneh  treatment,  to  wit,  sixty-nine  dollars 
and  fifteen  cents  ($(19.15),  making  the  total  compensation  due  and  pay- 
able in  this  case  one  hundred  twelve  dollars  and  forty-two  cents 
(*112.42). 

A.   J.    PiLISBUET, 

WuJ.  J.  French, 

Members. 

CONCURRING    OPINION. 

I  concur  in  the  award  rendered  in  favor  of  the  applicant  herein, 
altliough  1  have  some  doubts  as  to  his  right  to  recover  from  his  employer 
the  exj>ense  incurred  for  medical  and  surgical  treatment.  While  I  do 
not  think  that  the  employee  must  make  a  formal  demand  upon  his 
employer  for  medical  and  surgical  treatment,  still,  as  we  said  in  Christy 
vs.  Standard  Oil  Company  (reported  hei-ein) : 

"While  section  10  of  the  act  gives  the  injured  workman  thirty 
days  afler  the  happening  of  the  injury  in  which  to  serve  the  notice 
re(|nired  by  the  act.  good  faith  and  public  policy  require  that  he 
report  his  injury  to  his  employer,  as  soon  as  it  is  known  that  medi- 
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eal  or  aurgical  attention  will  be  required.  Except  in  eases  of  emer- 
gency, the  employer  can  not  be  charged  for  medical  and  sui^cal 
expense  incurred  by  applicant,  unless  he  has  notice  of  the  injury 
and  thereafter  neglects  or  refuses  to  furnish  the  required  treat- 
ment." 

Where  there  is  a  (juestion  as  to  whether  or  not  the  injury  was  caused 
by  accident  and  it  is  not  reported  for  some  days  after  the  accident,  I 
do  not  thinit  that  the  employer  should  be  charged  with  neglect  or 
refusal  to  furnish  the  ref|uired  treatment,  unless  there  is  an  emei^ency, 
until  he  has  had  some  opportunity  to  investigate  to  see  whether  or  not 
he  is  liable. 

In  the  matter  now  before  us.  however,  the  agent  of  the  employer  in 
discussing  the  injury  with  applicant  prior  to  the  operation,  plainly 
indicated  that  he  did  not  believe  that  the  employer  was  liable.  If  a 
demand  for  treatment  had  been  made  in  express  terms,  it  would  not 
have  been  furnished  by  the  employer.  In  my  opinion,  the  statements 
made  by  the  agent  of  the  employer  are  e<juivalent  to  a  refusal  to  furnish 
treatment,  and  under  such  circumstances  I  think  that  the  employer 
should  be  held  liable  for  the  necessary  medical  and  surgical  attention. 
Willis  I.  Morrison, 
Mftnhri: 


(\o.  51— August  4,  1913.) 

(Chapter  399.  IjinB  1911.) 


J.   A.  BRADY,   ApplioBtit,   vs.   STANDARD  OIL  COMPANY    (a 

Defendant. 

"Compensation"  Defineo  Undeb  Ciiapteb  399,  Laws  of  1011. — Comi>pnHation  ia, 
ID  facP,  a  limited  inaurancc  by  Che  employer  for  the  protection  of  liis  employppx 
as  a  help  to  tide  them  over  adveretly  resulting  from  iuduatriul  necident.  It  does 
not  undertake  to  actually  eompeuBtite  injured  employees  for  all  that  they  have 
lost  because  of  their  injuries. 

l)KTicBMi.\i,\o  Amoi'nt  ok  Cohpenkation— Pkkmanest  IN.II'RY — Re-emplot- 
MENT. — ;Wilh  reference  to  the  amount  of  compensation  for  permanent  injury, 
the  test  prescribed  by  the  law  is  what,  by  the  exercise  of  due  diligence,  the 
injured  employee  will  probably  be  able  to  carti  in  an  open  labor  market,  whieli 
wilt  be  fixed  as  of  the  time  of  the  accident  and  determined  in  view  of  the  nature 
and  extent  of  the  injury.  The  measure  is  tlie  loss  of  power  to  earn.  The  fact 
of  re-employment  by  the  same  employer,  after  the  termination  of  the  first  period 
of  total  disability,  at  the  same  or  htKlier  wagea.  ia  not  conclusive  as  to  the  earn- 
ing capacity  of  the  injured  employee. 

This  ia  an  application  for  compensation  for  a  personal  injury  result- 
ing in  permanent  disability.  The  fai'ts  are  stated  in  the  opinion.  Full 
compensation,  together  with  expense  of  medical  attendance,  had  been 
paid  the  applicant  covering  the  period  of  disability.     It  was  determined 
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that  fvill  compensation  had  been  paid  the  applicant,  as  contemplated  by 
the  law,  and  the  application  for  additional  compensation  was  denied. 
J.  A.  Brady,  in  propria  persona,  for  Applicant. 
Pillsburij,  Madison  <&  l^iilro,  attorneys,  for  Defendant. 

The  applicant  in  this  case  was  a  camp  cook  in  the  employ  of  the 
Standard  Oil  Company  in  the  (^oalinga  oil  district,  and  (m  the  12th  day 
of  July,  1912,  while  aawing  meat,  the  saw  slii>ped  and  cut  into  the  distal 
joint  of  his  left  thumb,  striking  the  bone.  Blood  poisoning  set  in, 
and  although  niinlit-al,  surgical  and  hospital  treatment  was  furnished 
without  stint,  the  injury  culminated  in  a  permanent  ankylosis  of  the 
terminal  joint  of  the  thumb  and  some  stiffness  and  lack  of  motion  in 
the  wrist. 

Applicant  was  totally  disabled  from  July  12th  until  the  4th  or  5th 
of  October,  1912,  when  he  returned  to  work.  Compensation  for  that 
length  of  time  due  him  under  the  act  was  fully  jtaid.  tofrether  with  a 
medical  and  surKical  cost  in  e.\(es,s  of  four  times  the  limit  fixed  h.v  the 
terms  of  the  act. 

Applicant  continued  in  the  employ  of  the  Standard  Oil  Company  at 
wages  either  eijnal  to  or  in  exc^ws  of  the  wages  he  was  reeeivinR  at  the 
time  of  his  injury  until  May  10th  or  11th.  19i:i,  when,  being  worn  out 
after  seven  months  of  continuous  ser\'ice,  he  gave  up  his  position  and 
went  to  Los  Angeles  to  recuperate. 

On  the  7th  of  July,  191:1,  applicant  made  application  to  this  Board 
for  eonipensHtion  for  eight  weeks'  total  disability,  from  and  after  the 
14th  of  May,  1913.  and  for  thirteen  dollars  ($13.00)  per  week  partial 
disability  until  such  time  as  he  shall  have  fully  recovered  from  his  (per- 
manent) injury  or  until  the  total  compensation  paid  him  shall  equal 
three  times  his  average  annual  earnings. 

This  application  evidently  was  filed  through  a  mistaken  understand- 
ing that  the  Roseberry  Liability  and  Compensation  Law  undertakes 
actually  to  "compensate"  injured  employees  for  all  that  they  have  lost 
because  of  their  injuries,  which  it  does  not  undertake  to  do.  What  we 
commonly  call  "compensation"  is,  in  the  fact,  a  limited  insurance 
which  the  employer  carries  for  the  protection  of  his  employees  as  a 
help  to  tide  them  over  adversity  resulting  from  indu.strial  accident. 

Mr.  Brady  has  sustained  an  injury  that  is  both  permanent  and  vexa- 
tious. As  long  as  he  lives  that  immobile  thumb  .joint  will  be  in  bis  way 
and  his  stifl'ened  wrist  will  be  a  hindrance.  If  the  injury  had  been 
sustained  \nider  the  law  of  liability  in  damage.'^,  and  proof  could  be 
made  that  the  injury  was  the  result  of  the  negligence  i>f  the  employer 
or  some  of  his  employees,  the  character  of  the  injury  would  have  war- 
ranted a  jur>-  in  finding  for  the  plaintiff  a  considerable  damage  verdict, 
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but,  in  this  instance,  no  element  of  negligence  could  have  been  alleged 
nnd  no  action  would  have  lain  against  the  employer. 

Under  the  compensation  act  the  measure  of  compensation  is  the  loss 
of  power  to  earn,  and  there  is  not  in  the  transcript  of  testimony  before 
the  Board  any  evidence  that  applicant  has  suffered  any  loss  of  earning 
power  because  of  his  injury.  The  fact  that  he  continued  at  work  for 
his  former  employer  for  seven  months  after  the  termination  of  his  first 
period  of  total  disability  is  not  conclusive  of  this  fact.  An  employer 
may  see  tit,  tor  reasons  of  his  own.  to  take  back  into  his  employment,  and 
at  full  wages,  one  who  has  suffered  injury  in  his  service,  notwith- 
standing a  permanent  inability  of  that  person  to  earn  such  full  wages. 
The  test  prescril)ed  by  the  aet  is  what,  "by  the  exerci.se  of  due  dili- 
gence," the  injured  employee  "will  probably  be  able  to  earn,  the  same 
to  be  fixed  as  of  the  time  of  the  accident,  but  to  be  determined  in  view 
of  the  nature  and  extent  of  the  injury."  and  in  an  open  labor  market. 

Judged  by  this  standard,  there  is  nothing  in  the  testimony  that  will 
justify  this  Board  in  concluding  that  applicant  has  suffered  any  loss 
of  earning  power  by  reason  of  the  injury.  The  injury  will  be  perma- 
nently vexatious,  but  there  is  in  the  record  no  evidence  to  show  that  it 
will  decrease  applicant's  earning  power  materially  or  at  all. 

With  reference  to  the  eight  weeks'  total  disability  claimed  from  the 
14th  of  May,  1913,  applicant's  own  testimony  showed  that  he  was 
exhausted  from  overwork  and  that  he  did  not  quit  work  on  account  of 
the  injury,  which  had  long  since  healed.  There  was  also  evidence  to 
show  that  it  has  been  applicant's  custom  to  lay  off  from  work  for  two 
fo  three  months  out  of  each  year  for  purposes  of  recuperation,  and  that 
the  lay-off  taken  in  May,  and  thereafter,  was  pursuant  to  this  custom 
and  did  not  arise  out  of  the  injury. 

A.   J.    PrLI^SBlIBY, 

Wnx  J.  French, 
Wii-Lis  I.  Morrison,. 

Mrvibers. 


(No.  37— August  28.  ISIH.) 

(Cliapter  399,  Laws  1911.) 

vs.  (JRE.AT  WRSTERX 

■N),  l),-l,Hd«nl. 

—Evidence  consider«l  and  hild  to  <'stablish  that  thi-  niotlicr  and  minor 
brother  of  a  dpoesH^I  employpc  w-pre  wholly  depeodfiit  iipun  liim  foe  support, 
and  were  entitled  to  share  equnlly  in  dcalli  benclils  nmountinK  to  three  timps  his 
average  annual  earniDgs. 

This  is  an  application  by  the  dependents,  a  mother  and  minor  brother 

of  the  deceased  employee,  for  death  benclitM.     The  facts  are  stated  in 

10— n.'aG  t'  I 
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the  opinion.     Both  applictints  were  found  to  lie  wholly  dependent  and 
the  award  of  $4,OriO.0O  was  ordered  divided  eriiially  between  them. 
Arthur  Brand,  attorney,  for  Applieant. 
Guy  V.  Earl  and  W.  7/,  Spaulding,  attorneys,  for  Defendant, 

II ilden  .Nelson  was  an  electric  lineman  in  the  employ  of  the  Great 
Western  Power  Company  at  Sutter  Island  when,  on  April  25.  Ifll8,  by 
accident,  he  received  a  high  voltage  shock  of  eleetric  current,  which 
resulted  in  instantaneous  death.  Claim  was  made  upon  said  power 
company  on  behalf  of  Mrs.  Annie  N.  Nelson,  mother  of  deceased,  and 
Elmer  Nelson,  a  minor  brother  of  deceased,  for  the  maximum  death 
benefit  allowed  under  the  compenttation  provisions  of  chapter  399  of  the 
Laws  of  1911,  on  the  ground  that  the  applicants  were,  and  for  five  years 
last  past  had  been,  wholly  dependent  upon  said  Ililden  Nelson  for  their 
support.  The  defendant  corporation  refused  to  maJte  the  death  benefit 
payments  demanded  on  the  grounds  that  the  applicants  were  not  wholly 
dependent  upon  the  deceased  employee  for  their  support  and  that,  if 
they  were,  they  are  not  entitled  to  the  maximum  death  benefit  allowed 
under  the  compensation  act  or  to  more  than  three  times  an  average 
annual  wage  of  $1,200.00.  Applicants  thereupon  appealed  to  this 
Board  for  an  adjustment  of  the  controversy. 

AH  the  evidence  introduced  on  the  issue  tended  to  show  that  the 
applicants  herein  were,  as  allcfied,  wholly  dependent  upon  said  Ililden 
Nelson,  deceased,  for  their  support  and  for  five  ye.^^s  last  past  had  been, 
and  this  Board  so  decided. 

The  evidence  on  the  issue  of  average  annual  earnings  was  conflicting, 
unsatisfactory  and  inconclusive  and,  taken  as  a  whole,  did  not  justify 
this  Board  in  determining  that  such  annual  average  earnings  could  not 
reasonably  and  fairly  be  computed  in  accordance  with  the  provisions  of 
subdivision  (a)  of  section  9  of  chapter  399  of  the  Laws  of  1911, 
i.  e.,  at  300  times  the  average  daily  wage  of  fonr  dollars  and  fifty 
cents,  the  union  scale  of  wages  admittedly  paid  to  linemen  by  said 
employing  corporation.  Therefore,  this  Board  found  in  its  findings 
of  fact,  that  the  average  annual  earnings  of  said  Ililden  Nelson  were 
$1,350.00  and  that  the  total  deatb  benefit  payable  by  said  defendant 
corporation  is  $4,050.00. 

A.   J.    PlLUiBURY, 
Wn.I,  J.    PRE.S-C1I, 

Mrmhrrx. 
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{No.  53— Septpmber  2,  1913.) 
(Chapter  399,  Uiwa  1911,) 
MRS.  MARY   B.   BESS,  Applicant,  vs.   BROWN  STEIN-LOU  IS  COMPANY    (a 
CORPORATION ).  AND  THE  FIDELITY  AND  CASUALTY  COMPANY  OF  NEW 
YORK  (a  corpobatior),  DefendaiiU. 

Extent  of  Injury — Pbbiod  of  DiaiBiuTT — Stipulation.— Where  the  extent  of 
the  iojury  to  the  employee  ie  the  only  question  In  controversy,  nnd  the  partipa 
o^ree  that  this  fact  shall  be  determined  by  reference  to  a  physician,  the  endinj; 
of  Buch  medieal  referee  is  eonciusire  of  the  fact  as  of  the  time  the  fiDdiug  is 
made.  In  dcterminiag  the  time  at  which  the  disability  terminates.  Che  Board 
may  rely  upon  the  Btatement  of  competent  physiciaus  that  no  evidence  of  injury 
apjieariil  at  a  specified  time,  and  may  take  thai  dale  as  tlie  time  of  the  termina- 
iLiin  of  disability,  in  the  alisence  of  further  teHlimouy. 

This  was  an  apptifiifion  for  compeiiHation  for  personal  injury.  The 
fat'ts  are  stated  in  the  opinion.  Applicant  was  awarded  the  siim  of 
$15.60  as  di.sability  indemnity  for  three  weeks,  and,  in  addition  thereto, 
the  reasonable  costs  and  expenses  incurred  by  the  applicant  to  cnre  and 
relieve  her  from  the  effects  of  the  injury,  evidenced  by  proper  vouchers 
and  within  the  limits  prescribed  by  section  8  of  chapter  399  of  the  Laws 
of  1911. 

Mary  K.  Bess,  in  "propria  persona,  for  Applicant. 
C.  B.  Cornell,  examiner  for  Fidelity  and  Casualty  Company,  of 
New  York,  for  Defendants. 

Applicant  was  employed  as  a  machine  operator  in  a. shirt  and  overall 
factory  in  Los  Angeles  and,  while  passing  to  the  back  of  the  room  for 
her  work,  her  feet  became  entangled  in  some  string  and  she  felt  to  the 
floor,  breaking  one  of  the  metaearpal  bones  of  the  right  hand  and 
suffering  some  contusions  of  wrist  and  hand.  A  disagreement  arase 
between  herself  and  her  employer  as  to  (he  nature  nnd  extent  of  her 
injury  and  she  made  application  to  this  Board  for  an  adjustment  of 
the  (lontroversy. 

At  the  hearing  it  developed  that  the  only  point  in  issue  was  as  to  the 
nature  and  extent  of  the  injury  and,  by  stipulation  between  the  parties, 
it  was  agreed  that  that  issue  should  be  submitted  for  determination  to 
some  physician  of  this  Board's  selection.  Dr.  James  L.  Whitney  was 
selected  and  after  examination  reported  in  substance  that  there  was,  on 
the  day  of  the  examination,  August  20,  1913,  no  physical  evidence  of 
any  disability  whatever,  except  that  she  did  not  fully  flex  the  right 
fifth  finger.  This  must  be  accepted  as  conclusive  of  the  fact  at  that 
date. 

Applicant  was  injured  on  the  24th  of  Ma.v,  at  which  time  there  was 
no  (jnestion  that  she  was  disabled.  It  therefore  remaiiLs  for  the  Board 
to  determine  when  such  disability  ceased.  The  Industrial  Accident 
Board  has  no  occult  method  of  determining  such  i.ssnes.  It  must  rely 
upon  such  medical  testimony  as  may  be  available  for  that  purpose.     ,. 
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Mrs,  Bess'  own  physician.  Dr.  Prank  Thomas,  of  48  Weston  street, 
Ijos  Angeles.  gHve  it  as  his  best  judgment  tluit  the  disability  might  last 
from  four  to  six  weeks  from  the  time  of  the  injury,  but  he  did  not  see 
her  after  June  1st,  and  his  evidence  on  this  point  is  valuable  only  a^ 
establishing  a  probability  as  to  the  time  of  recovery. 

Dr.-  Carl  Kurtz,  a  physician  designated  by  the  defendant  Fidelity 
and  Casualty  Company,  stated,  under  date  of  June  20,  1913.  that  an 
examination  held  on  that  date  disclosed  no  evidence  of  an  injury  and 
the  Board  therefore  feels  warranted  in  fixing  that  date  as  the  date  of 
the  termination  of  the  disability. 

Dr.  Kurtz  found  on  the  part  of  applicant  a  tendenc,v  to  exaggerate 
her  symptoms.  Dr.  Whitney  reported  she  wa.s  apprehensive  of  her 
ability  to  got  full  use  of  her  hand,  but  he  believed  this  apprehension  to 
be  without  foundation.  It  i.s  a  matter  of  common  knowledge  that  it  is 
only  by  use  of  an  injured  member  that  it  can  return  to  its  normal  con- 
dition. We  think  that  if  applicant  will  use  her  hand  reasonably  she 
will  find  that  any  apparent  disability  will  quickly  pass  away,  wherea.s 
noniLse  would  continuf  such  disability  indefinitely  beyond  the  physical 
cure. 

The  records  show  that  both  defendants  joined  in  this  application, 
were  informed  of  the  accident  within  a  few  day.s  of  its  occurrence, 
inasmuch  as  the  law  calls  for  compensation  to  be  paid  on  the  eighth  day 
after  the  injured  employee  leaves  work,  niid  weekly  thereafter,  no  good 
reason  has  been  shown  for  the  neglect  to  pay  until  such  time  as  further 
payments  wonld  have  properly  become  a  matter  of  controversy  and  sub- 
ject to  adjudication  by  the  H()ard. 

A.   J.    1'lLL.SBCIRY, 

Will  J.  French. 

Mrniber.i. 


(No.  57— September  4,  1913.) 

(Chapter  S99.  Lawe  I91I.) 
GOTTLIEB   BR.ACKHOC,   Applica»l.   vs.   MACAI'LAY    FOU.\[>RY   COMP.VXY 

(a  corpobaticin ) .  Itrf  aila  t 
Dismissal — N'otice — Kmpi.otek  Not  Siiuect  to  t  e 
SM^IiuQ   {2)   of.chRpttT  Sin)  of  (he  ijiws  of  I   11 
sulijoot  lo  the  compensntlou  iirovisinus  of  th     la 
hire   watt   made   ia  advnnre  of  the  eWllon  of     li       m  lo     r    o  Itecome  subjvi;! 
therptu,  unlpsd,  without  tcivinic  uotk'C  to  the  con  rar      he  reuia  ns  in  the  sen'iiv 
of  Buch  em]iloyer  for  Ihirtj  days  after  tlie  enpoje    ha    so  elpttod. 

Application  for  compensation  for  the  loss  of  an  eye.  The  expenses 
of  medical  treatment  were  paid  by  the  employer.  The  application  in 
this  case  is  dismis.sed,  for  the  reason  that  the  employee  was  not  subject 

to  the  eompeiisation  provisions  of  the  law. 

Ira  B.  Cross,     , 
Secrclar^ '  ^ 
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{No.  55— September  6,  1913,; 
(Chapter  S99,  lawa  1911.) 
WIIXIAM  BUTLER.  Applicant,  vs.  PACIFIC- WAKEFIELD  COMrANY  (a 


TAKV  (ji 

I>isABiLiTT     Indemnity — Limitation     of     Same — Medical     Aiteni>ancb-— Em  ■ 

ployeb'3  Ui;tt.— Disabililj-  indemnity,  under  compensation  laws,  must  be 
Itmiled  to  cover  oaly  Huch  disnbility  aa  reHulls  from  the  accident.  It  is  the  thity 
of  injured  pcrBonH,  under  treaimeut  of  pliyaician  or  surgeon,  to  follow  instru<^ 
tions  and  cooperate  in  the  fulleHt  manner  to  the  end  that  the  medical  attendance 
furnished  by  employers  shall  terminate  the  disability  of  the  injured  employee 
and  that  his  injury  may  not  be  imiiuly  prolonged  to  the  employer's  cost. 

This  is  an  application  for  compensation  for  a  personal  injury.  The 
t&cts  are  stated  in  the  opinion.  Applicant  had  been  paid  the  sum  of 
$45.00  as  compensation,  together  with  the  expense  of  hospital  and 
medical  attendance.  After  examination  b.v  medical  referees,  appointed 
by  the  Board,  he  was  awarded  additional  compensation  in  the  sum 
of  $19.29. 

William  Butler,  in  propria  persona,  for  Applicant. 
T.  A.  Scadden,  for  Defendants. 

William  Butler  is  a  cement  worker  and  on  the  22d  day  of  May,  while 
wheeling  a  barrow  full  of  i^ement,  a  section  of  the  runway  aver  which 
he  was  passing  broke  underneath  him.  He  fell  iiito  the  wreckage  and 
was  injured  about  the  thighs,  legs,  ankles  and  feet,  lledical  attention 
was  immediately  furnished  him  by  the  defendants  and  a  total  dis- 
ability indemnity  of  fifteen  dollars  ($15.00)  per  week  was  paid  him, 
beginning  with  the  eighth  day  after  the  injury  for  a  period  of  three 
weeks,  at  the  end  of  whieh  time  the  defendant*  concluded  that  he  had 
wholly  recovered  and  payments  were  .itopped.  Applicant  contended 
that  his  disability  had  not  ceased,  inasnuich  as  one  ankle  was  stiff  and 
he  could  not  trundle  his  loaded  barrow  up  an  incline  as  formerly. 
There  being  a  disagreement  between  the  parties,  this  proceeding  was 
instituted  for  the  determination  of  the  controversy. 

At  the  .suggestion  of  this  Board,  medical  referees  were  appointed  t« 
determine  the  nature  and  extent  of  the  disability.  The  applicant  chose 
Dr.  A.  Raymond  of  4356  Missioji  street,  San  Francisco,  the  defendants 
eho.se  Dr.  D.  B.  Plymire,  948  Market  street,  San  Francisco,  and  the 
Industrial  Accident  Board  selected  Dr.  Jame.'j  L.  Whitney,  of  240  Stock- 
ton street,  also  of  Han  Francisco.  These  physicians  examined  applicant 
on  August  ITi,  19i:t,  and  determined  that,  at  that  date,  the  disability 
of  which  applicant  complained  was  mainly  the  result  of  flat  feet,  for 
which  the  accident  was  not  responsible,  and  that  whatever  of  disability 
still  existed  as  a  result  of  the  accident  was  practicably  negligible. 
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It  remained  for  the  Industrial  Accident  Board  to  determine  from 
the  testimony  when  the  actual  and  substantial  disability  ceased.  Appli- 
cant's own  physician,  Dr.  Raymond,  testified  that  when  applicant  first 
called  upon  him,  the  last  of  June  or  the  first  of  July,  he  made  a  thorough 
examination  of  his  and  found  nothing  the  matter  beyond  flat  feet,  not 
the  result  of  accident,  and  a  slight  stiffness  of  the  left  foot  which,  he 
deidared,  could  not  interfere  with  any  class  of  work  except  pushing 
a  "heavy  load  up  an  incline.  Dr.  Raymond  agreed  with  Dr.  Plymire 
that  this  condition  would  have  been  greatly  helped  had  applicant  fol- 
lowed the  direction.^  Dr.  Plymire  had  advised  for  counteracting  such 
stiffness.  Dr.  Plymire,  who  treated  Hi>plicant  at  the  direction  of 
defendants  from  the  day  of  the  injury  until  June  21st,  testified  that 
he  regarded  applicant  as  able  to  return  to  work  on  that  date,  although 
he  did  not  discharge  him  as  cured,  but  offered  to  treat  him  further  if 
need  be.  Applicant  did  not,  however,  return  until  August  9th,  when 
he  complained  of  stiffness  in  his  ankle,  yet  admitted  that  he  had  not 
manipulated  his  ankle  as  he  had  lieen  instructed  to  do.  Applicant's 
testimony  shows  that  he  went  to  work  on  June  30th  and  has  continued 
to  work,  on  and  off,  since  then.  In  view  of  this  testimony,  this  Board 
fixeJ^  the  termination  of  applicant's  disability  as  of  June  29th,  inclusive 
of  that  day. 

It  is  the  duty  of  injured  persons  under  treatment  to  cooperate  in  the 
fullest  manner  with  the  medical  attendance  .furnished  them  by  their 
emphiyers,  to  the  end  that  the  disability  of  the  injured  employee  may 
not  be  unduly  prolonged  to  his  employer's  cost.  There  was  evidence 
in  this  ease  that  applicant  had  not  discharged  his  whole  duty  to  his 
employer  in  this  regard.  It  is  a  matter  of  common  knowledge  also  that 
persons  afflicted  with  chnuiic  ailments,  such  as  flat  feet,  which  have 
not  been  greatly  regarded  prior  to  an  injury,  after  an  injury  has  been 
sustained  unwittingly  attribute  to  the  injury  the  disabling  tendency 
of  the  former  ailment.  That  seems  to  have  been  somewhat  so  in  this 
case.  Disability  indemnity,  under  compensation  laws,  must  be  strictly 
limited  to  cover  such  disability  as  results  from  the  accident,  and  not 
from  any  other  cause. 

A.   J.    PiLLSBURY, 

Will  J.  Pbench, 

Members. 
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(No.  39— September  12,  1913.) 
(Chapter  399,  I^wh  1911.) 
KAROLINE  ALDINGER.  Applicant,  vs.  RANSOME  CONCllETR  COMPANY  (a 
COBPOBATION),  SOUTHWESTERN  SURETY  INSURANCE  COMPANY,  and 
WILLIAM  F.  ALDINGBR  and  MRS.  WILLIAM  F.  ALDINGER.  Dcfrndantt. 

Dependenct — Woman  Living  in  Illicit  Relationship  With  Deceased. — The 
fact  oC  dep(!ndencj,  to  be  determined  under  Che  provisiona  of  the  Roacberry  Act, 
ioToIves  an  inquiry  into  tbe  entire  status  of  the  parties  at  the  time  of  the  death 
as  well  as  of  physieal  support.  Wlicre  it  appears  Chat  the  applicant  was  living 
in  illicit  relationahip  with  the  deceased  at  the  time  of  his  death,  though  buii- 
ported  by  him  for  a  number  of  years,  no  status  of  dependeucj  can  be  predicated 
upon  the  support  arising  out  of  such  relationship.  Dependency  must  ho 
restricted  to  those  whom  it  is  lawful  for  tbe  employee  to  support. 

Id. — MiNOB  Child  of  Applicant — Contbibutiohs  fob  Support. — Where  an  em- 
ployee promises  to  support  a  woman  and  ber  child  if  the  former  will  live  with 
him  as  his  wife,  and  no  marriage  is  performed,  and  (he  said  employee  pays  to 
the  woman  all  the  money  used  by  ber  for  the  support  of  herself  end  child,  and 
the  minor  child  does  not  receive  any  Ssntribution  for  support  directif  from  the 
employee  but  looks  to  her  mother,  such  minor  child  is  not  a  dependent  of  the 
said  employee  and  is  not  entitled  to  a  death  benefit  if  he  be  killed  by  industrial 
accident. 

This   was  ao   application   for  compensation   for   the   death   of   the 
deceased  employee.     The  facts  are  stated  in  the  opinion  of  the  Board. 
The  applicant  was  denied  compensation  for  the  reason  that  it  was 
found  that  she  was  not  a  dependent  within  the  meaning  of  the  act. 
Karoline  Aldinger,  in  propria  persona,  for  Applicant. 
Ckickerivg  &  Crocker,  attorneys,  for  Defendants. 

William  II.  Aldinger  was  a  structural  iron  worker  and,  on  the  7th 
day  of  March,  1913,  at  Sacramento,  California,  while  in  the  course 
of  his  employment,  was  killed  through  accident.  Issnes  growing  out 
of  that  casualty  form  the  subject  matter  of  this  controversy. 

The  applicant  herein,  who  calls  herself  "Karoline  Aldinger,"  was, 
at  the  time  of  the  accidental  death  of  said  Aldinger,  living  with  him 
as  his  wife,  and  for  three  years  last  past  had  been  so  living,  but  was 
never  married  to  him.  She  was  at  one  time  the  wife  of  one  Carl  Miller 
and  bore  him  certain  children,  one  of  whom,  Emma  Miller,  was  a  mem- 
ber of  the  family  of  William  H.  Aldinger  and  said  applicant.  Appli- 
cant claims  the  compensation  death  benefit  for  herself  and  daughter 
Emma,  the  latter  being  of  the  age  of  eleven  years,  as  dependents  in 
fact,  of  the  said  William  II.  Aldinsrer,  deceased.  Payment  having 
been  refused  by  the  defendants,  Ransome  Concrete  Company  and 
Southwestern  Surety  Insurance  Company,  the  applicant  in.stitnted 
these  proceedings  before  the  Industrial  Accident  Hoard. 

Subsection  (3}  of  .section  9  of  chapter  399  of  the  Laws  of  1911, 
defines  who  are  dependents.  Certain  dependents,  such  as  a  wife  upon 
a  husband  and  a  child  upon  a  parent  with  whom  such  child  was  living 
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at  thp  time  of  the  death  of  such  parent,  there  being  no  surviving 
dependent  i>arent.  are  eoncliisivf^Iy  presuinwl  to  be  dependent,  and 
evidence  is  not  admissible  on  that  issue.  The  act  tlien  froea  on  to  say 
that,  "In  all  other  cases  (except  those  of  conchisive  dependency)  ques- 
tions of  entire  or  partial  dependency  shall  be  determined  in  accordance 
with  the  fact  (of  dependency)  as  the  fact  (of  dependency)  may  be 
at  the  time  of  the  death  of  the  emplnyee."  It  is  npon  this  provision  that 
the  applicant  relies  to  uphold  her  claim  of  dependency  upon  the  part 
of  herself  and  her  daughter  Emma. 

This  at  once  raises  the  issue  as  to  what  is  meant  by  the  cxpres-sion 
"the  fact  as  the  fact  may  be."  Does  it  relate  merely  to  the  physical 
clement  of  support  or  may  the  "fact"  (of  dependency)  include  with  the 
physical  element  of  being  fed  and  housed  at  dece<lent's  cost  the  legal 
and  moral  status  of  the  relationship  of  the  parties  at  the  time  of  the 
death  of  the  employee?  This  Board  is  of  the  opinion  that  the  term 
"fact,"  as  used  in  the  act,  involves  the  entire  status  of  the  parties  at 
the  time  of  the  death  of  the  cmphiyee  as  well  as  the  (|nestion  of  physical 
sujjport. 

So  far  as  this  Board  has  been  able  to  learn,  there  has  been  no  final, 
authoritative  and  comprehensive  judicial  determination  of  what  con- 
stitutes dependency,  but  only  what  in  certain  instances  does  or  does 
not  constitute  such  dependency,  and  this  Board  will  not  at  this  time 
hazard  such  a  definition.  Nevertheless,  the  ease  at  bar  must  he  dis- 
posed of  and,  in  disprsing  of  it,  it  can  not  come  amiss  to  lay  down 
certain  principles  that  may  ser\'e  as  guides  in  settlinp  future  contro- 
versies of  a  similar  character. 

In  Krtiicr  vs.  The  (!raii<}  Loilije,  33  Mo.  App.  543,  the  alleged  wife 
of  the  deceased  was  not.  in  fact,  his  wife  and  knowingly  occupied  an 
illicit  n'latiouship  with  him.  In  that  case  the  court,  in  defining  the 
word  "dependent"  used  the  following  language: 

"I  would  iu>t  H'strict  dependency  to  thise  whom  one  may  be 
IxMind  to  Knppi\rt,  nor  yet  to  those-  to  whom  he  ma>-  be  morally 
))onud.  but  the  term  should  be  restricted  to  thase  whom  it  is  lawful 
for  him  to  support.  It  is  not  lawful  to  support  a  woman  know- 
ingly occupying  the  illicit  relation-ship  In  which  interpleader  places 
herself." 

This  Board  accept.-*  the  principle  thus  dearly  expr.'sscd  as  conclusive 
in  this  case.  The  "f«ct"  as  lo  the  n>)ationship  sutisisting  between 
KanUinc  and  William  II.  AldinsnT.  lioceascd.  is  that  it  was  at  all  times 
unlawful  and  contrary  lo  public  policy,  and  i-ould  not  1h'  n-Iied  on  to 
furnish  a  basis  of  sulistautivc  right  of  cilher  party  agjiinst  the  other, 
and  much  less  against  third  |iartics.  No  status  of  dependency  can  be 
predicated  upon  such  a  n'latiiinsiiip. 
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The  status  of  the  applicant's  child,  Emma  Miller,  was,  of  t'onrse, 
different  from  that  of  her  mother  in  thnt  she  wa.s  innocent  of  wrong- 
doing. Nevertheless,  we  think  that  the  child  was  dependent  for  sup- 
port, not  upon  the  decea.sed  employee.  Aldinger,  but  upon  her  mother. 
Whatever  th^  terms  of  the  agreement  existing  between  Aldinper  and 
Karoline  may  in  fact  have  been,  we  are  warranted  in  assuming  that  it 
must  have  amounted  at  least  to  this:  That  Aldinper  proposAi  to  Karo- 
line that  if  she  wonld  eome  and  live  with  him  as  his  wife  he  would 
support  her  and  her  daughter.  If  this  be  so,  neither  the  applicant 
nor  her  daughter  were  any  more  dependents  of  Aldingcr  than  the.v 
would  have  been  had  the  applicant  hired  out  to  him  to  serve  as  his 
housekeeper  on  similar  terms.  The  illicit  and  unlawful  relation  sub- 
sisting between  the  applicant  and  Aldinger  could  have  added  noth- 
ing to  such  contract  of  hire,  but,  rather,  would  have  taken  from  it. 
Furthermore,  the  evidence  of  the  applicant,  herself,  supported  by  the 
testimony  of  certain  of  her  neighbors,  was  that  Aldinger  gave  his 
wages  to  the  applicant  and  that  she  and  not  Aldinger  paid  the  domestic 
bills,  including  those  incurred  on  behalf  of  the  support  and  education  of 
her  daughter  Emma.  We  hold,  therefore,  that  Emma  Miller  also  was 
not  dependent  upon  William  H.  Aldinger.  the  deceased  employee,  and 
that  neither  of  them  has  any  rightful  claim  upon  the  defendant,  the 
Ransoms  Concrete  Company  or  the  Southwestern  Surety  Insurance 
Company  for  any  death  benefit  provided  by  the  act. 

With  reference  fo  William  F.  Aldinger,  father  of  decea.sed,  and  Mrs. 
William  F.  Aldinger,  step-mother  of  deceased,  who  informally  and  in 
person  claimed  to  be  partial  dependents  of  the  deceased  employee,  it 
is  sufficient  to  say  that,  although  duly  and  properly  apprised  of  the 
hearings  and  repeatedly  admonished  so  to  do,  they  never  introduced 
any  evidence  in  support  of  their  claim  of  dependency,  and  this  Board 
therefore  decides  that  they  were  not  dependents  within  the  provisions 
of  the  act. 

A.   J.    PlLLSBLRV, 

Wii-L  J,  French, 

Members. 
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(No.  4.1— September  30.  1913.) 
,  (Chapter  399,  Laws  1911.) 

GUS  MirXER,  Applicant,  vs.  CALIFORNIA  STEVEDORE  AND  BALLAST 
COMPANY  (A  CORPOBATIOK).  ABi>  THE  FEDELITY  AND  DEPOSIT  COM- 
PANY OF  MARYLAND  (a  cobporatiob).  Dcf<:ad««U. 

Evidence— Burden  op  Proof — Balance  of  Prodabiijtif:^. — While  the  burden  ot 
proof  is  upon  the  applicant  to  establish  afliriDatively  tbe  fact  thnt  Ihere  was  nn 
aeeideDt,  yet  where  the  weight  of  probabilities  \n  such  as  to  amouat  to  proof  lu 
a  moral  certaioty,  such  proof  is  sulficieut,  even  in  the  absenee  of  any  direct 
evidence  of  the  happening  of  an  accident 

MKUICAI.    \NP    SlTROICAI,    TRKATMENT ObLWATION    of     EMPIWITEE    to    FUBNIflll. — 

When  an  injury  has  been  reported  to  an  employer,  or  to  an  employee  authorized 
to  receive  such  reports,  it  is  the  duty  of  the  employer  to  promptly  provide 
nieilical  and  surgical  treatment.  DisreRard  of  this  duly  givcti  rise  to  a  proKiinip- 
tion  of  neglect  or  refusal  to  comply  with  the  law,  and  the  employer  is  liable  for 
a  reasonable  charge  for  services  engaged  by  the  injured  employee. 

This  was  b  filaim  for  coinpensatioii  on  account  of  an  infected  wound 
vn  the  ami.     The  facts  are  stated  in  the  opinion  of  the  Board.     Award 
was  made  in  the  sum  of  i)!44.57  and  for  medical  and  surgical  treatment. 
Ous  Miller,  in  propria  persona,  for  Applicant. 
Alfred  C.  Skaife  and  Guy  LcRoy  Sterick,  attorneys,  for  Defend- 
ants. 

John  Aiigiist  Frederick  Miller,  a  stevedore,  was,  on  the  20th  and 
21st  days  of  May,  19i;J,  engaged  in  unloading  a  sugar-laden  vessel  at 
Crockett,  California,  in  the  employment  of  the  defendant  California 
Stevedore  and  Ballast  Company.  lie  worked  during  the  afternoon  of 
the  20th  and  all  of  the  21st,  including  one  hour  of  overtime.  About 
10:30  a.  tn.  of  the  21st  he  complained  to  his  associates  that  his  left 
arm  was  hurting  him  and  showed  them  that  it  was  swollen  and  stiff. 
On  the  morning  following  he  was  unable  to  work  at  all  and  immediately 
proceeded  to  San  Francisco,  where  he  sought  medical  treatment.  The 
arm  suppurated  and  applicant  was  disabled  for  four  and  three  sevenths 
weeks.  He  applied  to  his  employer  for  compensation  and  was  denied 
and  therefore  instituted  this  proceeding. 

The  defendants  resist  the  demand  of  Miller  on  sul^tanlially  the  fol- 
lowing grounds : 

1.  That  the  injury  complained  of  was  the  result  of  an  oeeupa- 
tioual  disease,  coiumonly  known  as  "sugar  poisoning,"  which  does 
not  come  within  the  provisions  of  the  act. 

2.  That  no  personal  injury  was  accidentally  sustained  by  said 
"Gus"  Miller  from  which  a  disabilily  resulted. 

■i.  That  it  there  was  an  accident  and  injury  it  was  the  result  of 
the  wilful  misconduct  of  siiid  injured  employee. 

There  was  no  evidence  lo  sustain  the  contention  that  applicant's 
disability  was  the  result  of  an  occupational  disease  commonly  known 
as  "sugar  poisoning."    "Sugar  poisoning"  is  "dermatitis,"  an  affec- 
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tion  of  the  skin,  a  rash  or  eczema,  whereas  the  evidence  shows  that,  in 
the  case  of  Milter,  the  infection  was  deep-seated  and  attended  with 
profuse  suppuration. 

The  allegation  that  no  personal  injury  was  accidentally  sustained  by 
applicant  raises  an  issue  of  great  difficulty,  inasmuch  as  applicant  freely 
admits  that,  if  he  was  injured  by  accident,  he  was  not  aware  of  the 
fact  at  the  time,  but  contends  that  he  must  have  been  so  injured,  else 
his  arm  could  not  have  become  infected  as  it  indubitably  was. 

The  burden  of  proof  is  upon  the  applicant  to  establish  the  affirmative 
fact  that  there  was  an  accident  resulting  in  an  injury  and  that  the 
disability  complained  of  resulted  therefrom. 

"The  party  holding  the  affirmative  of  the  issue  must  produce  the 
evidence  to  prove  it ;  therefore,  the  burden  of  proof  lies  on  the  party 
who  would  be  defeated  if  no  evidence  were  given  on  either  side," 
C.  C.  P.  section  1981. 

In  support  of  his  contention  that  there  was  an  accident  and  an 
injury  we  have  the  sworn  statement  of  l>r.  G.  P.  Rt^ynolda,  of  Alameda, 
who  treated  the  arm  on  the  evening  of  May  22d,  that  there  was  an 
abrasion  of  the  outer  skin  of  the  arm  near  the  elbow,  about  one  eighth 
of  an  inch  long,  and  that  such  abrasion  was  sufficient  to  permit  infec- 
tion. 

Ernest  Ewig,  who  lodges  at  the  home  of  Miller,  testified  that  on  the 
afternoon  of  May  22d  he  looked  at  Miller's  arm  and  noticed  a  scratch 
or  cut  a  little  below  the  cllww, 

Mrs.  Miller,  wife  of  applicant,  testified  that  almiit  noontime  on  the 
22d  of  May  she  examined  the  arm  of  Wilier  and  noticed  a  scratch  just 
below  the  elliow.  She  further  affirmed  that  there  was  no  such  scratch 
on  Miller's  arm  when  he  left  home  on  the  morning  of  the  20th,  and 
that  if  there  had  been  she  would  have  noticed  it,  an  affirmation  not  at 
all  conclusive  nn<l  yet  worthy  of  some  consideration. 

We  think  the  evidence  adduced  establishes  the  existence  of  a  scratch 
or  cut  on  applicant's  arm  sufficient  to  account  for  the  inflection. 

The  defendants,  by  their  attorney,  urge  that  even  if  there  was  such 
scratch  or  cut  there  is  nothing  to  show  that  it  whs  received  in  the  course 
of  the  employment. 

It  is,  we  take  it,  well  settled  law  that  a  mere  probability  will  not 
suffice  to  establish  a  fact.  "  Prolmhility  is  mere  likelihood,  appearance 
or  resemblance.  To  instruct  a  jury  that  they  may  act  on  mere  prob- 
ability is  to  instruct  them  that  they  may  aet  on  less  than  convincing 
evidence  or  without  that  moral  certainty  ref|uired  by  the  law."  130 
Ca!.,  page  8. 

Nevertheless,  the  chances  are  a  thousand  that  such  a  scratch  was 
sustained  in  the  occupation,  in  the  hold  of  a  ship,  handling  hard  and 
rough  sacks  of  sugar  at  the  lop  of  one's  speed,  to  one  chance  that  it 
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was  sustained  as  a  passenger  on  the  way  from  his  home  to  the  work. 
Heated  and  sweating  at  every  pore,  while  working  in  the  hold  of  the 
vessel,  it  is  no  wonder  that  applicant  liid  not  know  when  he  received 
the  scratch  or  that  he  received  any  scratch  at  all.  His  essential  in- 
tegrity is  well  exemplified  by  the  fact  that  he  might  easily  have  snpplied 
the  missing  link  of  certainty  by  inventing  a  time  and  place  for  receiving 
the  scratch.  We  hesitate  to  put  a  premium  upon  false  swearing  by 
insisting  that  the  want  of  a  connecting  link,  so  easily  supplied,  must 
prove  fatal  to  applicant's  claim. 

"The  law  does  not  reijuire  demonstration:  that  is,  such  a  degree  of 
proof  as.  excluding  possibility  of  error,  produces  absolute  certainty; 
because  such  proof  i.s  rarely  possible.  Moral  certainty  only  is  required, 
or  that  degree  of  proof  which  produces  conviction  in  an  unprejudiced 
mind."     C.  C.  P.  sectiim  1826. 

"If  the  circumstances  placed  in  evidence,  and  the  inferences  to  be 
drawn  therefrom,  and  the  presumptions  arising  thereon,  point  clearly 
to  aa  accidental  injury,  the  plaintiff  has  made  out  a  prima  facie  case 
and  is  entitled  to  a  finding  in  his  favor."  Jmkin  vs.  Pacific  Insaraiire 
Company  131  Cal,,  page  123. 

"That  evidence  is  deemed  satisfactory  which  ordinarily  produces 
moral  certainty  or  conviction  in  an  unprejudiced  mind.  Such  evidence 
alone  wil!  justify  a  verdict.  Evidence  less  than  this  is  denominated 
slight  evidence."     C,  C.  P.  section  1385. 

"On  leaving  his  home  to  go  to  work  on  the  night  of  July  17th  de- 
ceawid  had  nothing  the  matter  with  his  band.  On  his  return  the  next 
morning  at  the  usual  hour  he  had  a  crushe*!  finger  with  broken  skin, 
which  his  wife  poulticed.  Blood  poisoning  set  in  and  he  died."  Held, 
that  the  inference  may  reasonably  be  drawn  that  the  accident  arose  out 
of  the  employment.  Mitchell  vw.  Glamorgan  Coat  Company,  9  W,  C. 
C.  16. 

"The  results  of  these  (English)  cases  may  l)e  summed  up  as  follows: 
If  an  inference  favorable  to  the  applicant  can  only  be  arrived  at  by  a 
guess,  the  applicant  fails.  The  same  thing  happens  when  two  or  more 
inferences  eijually  consistent  with  the  facts  arise  from  them.  Where 
the  prol>abiiity  of  one  inference,  which  the  facts  are  capable  of  sup- 
l»ortiiig,  is  clearly  more  prolable  than  the  other,  it  is  open  to  the  arbi- 
trator to  adopt  this  inference.  This  inference  then  becomes  a  finding 
of  fact  and  can  not  be  interfered  with  by  the  court  above."  Judge 
Alfred  Henry  Ruegg,  K.  (\.  Commentator. 

Confes-sedly,  the  determination  of  the  essential  issue  in  this  ease  as 
to  whether  an  accident  did  or  did  not  occur  is  a  matter  of  great  diffi- 
culty, but  in  view  of  the  legal  gnideposts  which  have  been  set  up  for 
its  direction,  the  Industrial  Accident  Hoard  feels  warranted  in  finding 
that  an  accident  did  occur  in  the  course  of  the  employment  and  that  a 
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disability  indemnity  is  recoverable  therefor.  The  weight  of  probability 
is  such  as  to  amount  to  a  moral  certainty. 

There  was  no  evidence  to  show  that  if  there  was  an  accident  it  was 
the  result  of  tlie  wilful  misconduct  of  the  injured  employee,  and  it  is 
improbable  that  this  defense  was  offered  with  any  expectation  that 
there  would  be  any  such  evidence,  hut  rather  to  hold  the  door  open 
for  the  admission  of  such  evidence  if  by  chauce  any  should  develop. 
Under  the  procedure  of  the  Industrial  Accident  Board  this  precaution 
is  not  necessary  in  order  to  preserve  any  rights  of  the  defendant,  and 
the  practice  should  not  be  followed.  Only  those  defenses  should  lie 
alleged  in  the  answer  which  the  defendant  expects  to  establish  by 
testimony.  If,  during  the  hearing,  evidence  of  misconduct  or  other 
defense  <ievelops,  the  Board  will  insist  upon  sifting  it  to  the  l)ottom, 
no  matter  what  is  or  is  not  alleged  in  the  complaint  or  denied  in  the 
answer. 

With  regard  to  medical  and  surgical  treatment,  this  Board  holds 
that  when  an  injury  has  been  reported  to  an  employer,  or  to  the  em- 
ployee authorized  to  receive  such  reports,  the  employer  must  promptly 
designate  the  treatment  that  is  to  be  prescribed  or  be  held  responsible 
for  treatment  obtained  by  the  injured  employee.  The  obligation  upon 
the  employer  to  provide  the  treatment  is  affirmative  and  can  not  be 
slept  on  without  a  presumption  of  waiver,  neglect  or  refusal.  Em- 
ployers should  instruct  their  foremen  and  bosses  in  advance  what  to  do 
in  such  emergencies.  Inasmuch  as  the  employer  in  this  case  took  no 
affirmalive  action  as  to  medical  treatment  we  hold  the  employer  respon- 
sible for  a  reasonable  charge  for  such  services. 

A.   J.   PiLLSBURY, 

WHjL  J.  French, 

Members. 


(No.  58— October  6, 1913.; 
(Chapter  399.  Liawa  1911.) 
SPRECKELS  ilBOS.   COMMKRCIAL  COJirANY    U 

va.  FRANK  U.  SIOOKi:.  Drfratlanl. 


Defenses  of  Employeb^Xe«ilioenck  Xot  a  Pkfi 
of  lUll.  known  as  thp  Ro^berry   E]n|)]oyi>ni' 
injured  emiiio.vee  [ontribiilinK  to  hJH  Hi'i-iilenl  is  not  a  ilfftinsf. 
The  facts  are  stated  in  the  opinion.    An  award  was  made  in  favor  of 
the  defendant  in  the  sum  of  eighteen  dollars  and  seventy-five  cents 
($18.75)  in  addition  to  sixty  dollars  ($6(1)  previously  paid  as  compensa- 
tion by  the  applicant. 

B.  0.  Dilworth,  attorney,  for  Applicant. 

William  G.  Mirow,  of  Mirow  &  Duschnes,  attornej-s,  for  Defendimi.-, 
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Fraiik  IT.  Moore  was  injured  on  June  17,  1913,  while  in  the  employ 
of  the  Spreckels  Bros.  CommerciHl  Co.,  in  the  city  of  San  Diego,  Cali- 
fornia. Prompt  medical  attention  was  furnished  Moore  by  the  Spreckels 
Bros.  Commercial  Co.  and  the  doctor's  services  were  continued  until 
the  injured  man  recovered,  inasmuch  as  there  was  a  dispute  concern- 
ing the  amount  and  duration  of  the  compensation  payahle,  the  applicant 
herein  filed  an  application  for  adjustment  of  claim.  The  sum  of  sixty 
dollars  (!|i60}  was  paid  to  Moore,  and  he  declined  an  additional  amount 
of  thirty  dollars  (i1«:lO),  whieh.  if  accepted,  would  have  paid  for  longer 
tlian  one  week  after  the  dal*  of  the  doctor's  discharge. 

The  injury  resulted  in  the  loss  of  the  little  and  fourth  toes  of  the 
left  foot  down  to  the  first  joint  on  each  toe.  The  nuestion  at  issue  per- 
tained to  the  loss  of  earning  power.  During  the  hearing  held  in  San 
Diego  reference  was  made  to  negligence  as  the  cause  of  the  accident, 
but  the  compensation  provisions  of  the  Employers'  Liability  Act, 
chapter  ;t99  of  the  Laws  of  1911,  govern  accidents,  "either  with  or 
without  negligence,"  provided  both  the  employer  and  the  employee  ■ 
have  accepted  compensation.  In  this  case  both  the  Spreckels  Bros. 
Commercial  Company  and  Frank  II.  Moore  had  so  elected. 

Dr.  J.  C  Hearne,  for  the  applicant,  a  physician  and  surgeon  of  forty 
years'  standing,  tratified  that  the  function  of  Moore's  foot  would  not 
he  interfered  with  by  the  accident,  and  that  he  would  not  suffer  incon- 
venience or  pain  as  a  result.  The  doctor  added  that  he  did  not  believe 
the  entire  toss  of  the  two  toes  would  impede  walking. 

Dr.  II.  G.  Leisenring,  a  physician  and  surgTOn  of  thirty  years'  stand- 
ing, was  called  in  to  make  an  examination  of  Moore's  foot.  His  attend- 
ance was  reijuested  by  Dr.  Hearne.  Dr.  Leisenring  corroborated  the 
testimony  of  Dr.  Hearne.  He  did  not  think  that  the  injury  would  affect 
Moore's  employment,  and  that  he  (Moore)  was  able  to  work.  This 
examination  took  place  at  the  hearing,  and  the  toes  appeared  to  have 
healed  perfectly,  and,  l)eyond  the  loss  of  the  ends  and  the  nails  there 
wax  no  evidence  of  disability. 

\o  medical  testimony  was  presentetl  in  behalf  of  the  defendant. 

W  I.  Mundell  testified  that  about  the  middle  of  August  Moore  asked 
for  employment^  stating  that  the  doelor  had  "turned  him  loose."  On 
September  fith  the  defendant  worked,  and  failed  to  return  to  his  work 
on  the  following  llonday,  offering  no  good  excuse  for  his  neglect.  At 
this  time  he  told  C  0.  Mundetl,  foreman  on  the  Santa  Fe  wharf  at 
San  Diego,  and  an  assistant  to  W.  I.  Mundell,  that  his  foot  was  all 
right. 

When  the  law  is  taken  into  consideration,  and  the  testimony  of  the 
doctors  reviewed,  it  is  evident  that  Moore  was  poorly  advised.  If  he 
had  aeceptc'd  the  amount  tendered  bim  by  the  Spreckels  Bros.  Commer- 
cial Comjiany  he  would  have  received  more  than  is  awarded  by  the 
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Industrial  Accident  Board.  Though  the  doctor  discharged  Moore  on 
August  11, 1913,  another  week's  compensatioii  has  been  allowed  because 
there  was  testimony  that  the  foot  would  he  tender  for  that  additional 
period  of  time.  It  is  to  I>e  expected  that  after  such  an  accident  the 
foot  would  be  sore  for  a  while,  but  the  medical  testimony  showed  that 
exercise  and  bathing  would  soon  remedy  that  condition,  and  that  no 
permanent  results  would  interfere  with  the  defendant's  ability  to  fol- 
low his  occupation. 

A.   J.    PiLLSBUKT, 

Will  J.  French, 
Harris  Weinstock, 
Members. 


(No.  60— October  9,  1913.) 
(Chapter  399,  Laws  1911.) 


AvEBAOE  Anhuai.  Eabninos — Seasonal  EMtLOYHBiVT. — !□  casea  of  injury  suffered 
by  employees  engaged  in  seasonal  occupations,  Cbe  method  oE  computiDK  avenige 
aunuai  earulugs,  under  the  strict  tetter  of  the  provisions  of  section  9  of  chap- 
ter 309  of  the  Laws  of  1911  does  not  seem  adiHiuate.  but,  oousonaiit  with  the 
general  purposes  and  spirit  of  the  law,  the  principle  is  deducible  that  the  average 
annual  earnings  of  enployees  engaged  in  seasonal  occupations  sbaii  be  taken  at 
such  Bum  as  sliaU  reasonably  represent  the  average  earning  capacity  of  the 
injured  employee  in  the  eniploymeuta  which  he  has  followed  during  tbe  year. 

This  is  an  application  for  compensation  for  personal  injuries  result- 
ing in  the  loss  of  the  left  foot,  by  amputation,  between  the  knee  and 
the  ankle.  The  facts  are  stated  in  the  opinion.  The  applicant  was 
engaged  in  a  seasonal  OL-ciipation,  i.  c,  lumbering.  The  employer  paid 
the  expenses  of  medical  attendance,  and  hospital  treatment,  together 
with  compensation  in  the  sum  of  $45.50.  The  applicant  was  awarded 
additional  compensation  in  the  sum  of  $146.25,  accrued  to  the  date  of 
the  award,  and  the  additional  sum  of  $2,700.O(J,  payable  in  equal  weekly 
installments  of  $3.75  each,  until  the  further  order  of  the  Board. 

John  Brousset,  in  propria  persona,  for  Applicant: 

Ira  B.  Bennett,  president,  for  Defendant. 
John  Brousiiet,  the  applicant  in  this  cause,  entered  the  employ  of 
the  defendant  corporation,  the  Frtsno  Flume  and  Lumber  Company, 
on  the  first  of  May,  1913,  at  its  lumlwring  camp  in  the  Sierra  Nevada 
mountains,  serving  in  various  capacities  until  the  23d  of  July,  1913, 
when,  while  employed  as  a  brakeman  on  a  logging  train,  he  fell  under 
the  wheels  of  the  train  and  suffere<I  the  crushing  of  his  left  ankle  to 
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SO  great  a  diigree  that  the  injured  member  had  to  be  amputated  between 
the  kiiet^  and  the  aukle.  Then?  in  no  dispute  or  controversy  between 
the  parties  herein  as  to  any  material  fact  in  the  case  exeept  as  to  how 
the  average  annual  earnings  shall  be  calculated.  Accordingly  that 
issue  was  presented  to  this  Board  for  determination. 

It  must  be  confessed  that  the  letter  of  the  statute  does  not  clearly 
determine  how  the  average  annual  earning.^  shall  be  determined  in 
ctmea  where,  as  in  tiiis  instance,  the  employment  is  seasonal  and  not 
eontinuon.'s  throughout  the  year.  Subdivisions  (a)  and  (b)  of  sec- 
tiiui  i)  of  the  act  relate  to  employments  that  continue  sutjstantially  the 
whole  of  the  year,  and  subsection  (c),  intended  to  apply  where  (o)  or 
(/>)  can  not  he  applied  fairly  or  reasonably,  limits  the  discretion  other- 
wise vested  in  the  IJoard  to  ascertaining  what  shall  reasonably  represent 
"the  average  earning  capacity  of  the  injured  employee  at  the  time 
of  the  injury  in  the  employment  in  which  he  was  working  at  such  time. ' ' 

In  this  instance,  the  employment  in  the  lumbering  districts  of  the 
Sierra  Nevada  mountains  continues  from  seven  to  eight  months  out 
of  the  year,  at  the  e.^piration  of  which  season  all  work  is  closed  down 
and  remains  closed  until  the  next  year.  It  is  matter  of  common 
knowledge  also  that  there  are,  in  California,  many  other  occupations, 
such  as  hop-picking,  berry -picking,  fruit-canning,  raisin -making,  in 
which  the  season's  work  lasts  fn>m  a  few  weeks,  iu  some  cases,  to  a 
few  months  in  others,  but  in  which  many  thousands  of  persons  are 
employed  during  such  seasons  at  wages  often  relatively  high  for  such 
short  periods  as  compared  with  the  earning  capacities  of  such  employees 
during  the  rest  of  the  year. 

It  would  manifestly  be  unfair  to  the  employer  to  estimate  the  average 
annual  earnings  of  persons  injured  during  such  seasons  at  300  times 
the  average  daily  and  often  relatively  high  wage  payable  during  such 
seasons,  and  it  would  be  as  certainly  unjust  to  the  injured  employee  to 
limit  his  estimated  annual  average  earnings  at  what  such  employee 
could  earn  during  the  year  in  such  employment  when,  in  fact,  there 
is  such  employment  for  only  a  small  part  of  the  jear. 

For  the  reasons  suggestc^d  it  has  seeiucd  best  to  the  Board  to  lay  down 
the  principle  that,  in  seasonal  occupations,  the  average  annual  earnings 
of  injured  employees  shall  he  taken  at  such  sum  as  shall  reasonably 
represent  the  average  earning  capacity  of  the  injured  employee  in  the 
employments  which  he  has  followetl  during  the  year.  In  no  other 
way  can  the  act  rationally  or  reasonably  be  applied  to  persons  injured 
while  emplo\-cd  in  seasitnal  occ-u  pat  ions,  and  yet  it  must  be  confes.se<l 
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that  such  iiiterpretatioD  of  the  act  is  more  cunsonant  with  its  general 
purpose  and  spirit  than  with  the  strict  letter  of  the  coueluding  line  of 
subdivision  (c)  of  section  9  o£  said  aet. 

A.    J.    PiLLSBURY, 

Will  J.  French, 
Harris  Weinstock, 
Members. 


{No.  54— October  14.  1!)13.) 

{Chapter  399,  Laws  1911.) 

ENRICO  SANTTNI.  Applicant  vs.  MAMMOTH  COPPER  MININf!  COMPANY 

OF  MAINE  (A  COBPORATioN ) ,  Ih-fcttdaiit. 

Xature  AND  Extent  op  Injuby — Medical  and  Suroic.\i,  Questions — IItstehical 
Paralysis. — The  nature  and  extent  of  an  injur;  is  an  istiue  to  be  detemiineil 
upon  the  investtgntjon  and  testiniouy  of  expert  medical  and  surBicnl  practitiooern. 
and  where  an  employee  who  suffered  a  Berious  injurj  is  afBicted  with  hystericul 
or  functional  paralyBia,  as  distinguished  from  reni  or  organic  paralysis,  to  sudi 
an  extent  Ds  to  make  bis  disability  an  actual  lotnl  disability,  he  is  to  be  com- 
pensated  therefor. 

Malinoebinu — Hysteria — Dibtinotion^Gooi>  Faith.^ — The  difference  between  a 
malingerer  and  a  hysteric  is  that  the  former  claims  disability  when  he  knows  he 
baa  DO  right  to  do  so,  and  the  victim  of  hysteria  claims  disability  in  the  unshak 
able  conviction  that  he  is  disabled,  medical  and  surgical  experts  establishing  that 
the  injury  is  just  as  real  to  the  sufferer  as  though  it  actually  existed,  so  thai 
there  is  proved  the  requisite  element  of  good  faith  in  making  the  claim. 

This  was  an  application  for  compensation  for  a  serious  injury  to  a 
shoulder.     The  facts  are  stated  in  the  opinion  of  the  Board.     Award 
was  made  in  the  sum  of  $12.50  per  week  during  disability. 
Sullivan,  Sidlh-an  <&  Koche,  attorneys,  for  Applicant. 
Alfred  Suiro,  attorney,  for  Defendant. 

Enrico  Santini  was  employed  as  a  tiinberman's  helper  in  the  Main- 
moth  Copper  .Mining  Company  of  Maine  at  Kennett,  Shasta  County, 
California,  on  the  20th  of  October,  1912,  wht^n  a  fellow  worlter  suffered 
an  axe  to  fall  forty-five  feet  upon  the  right  shoulder  of  applicant. 
The  blade  of  the  axe  penetrated  the  shoulder,  severing  the  collar  bone 
and  inflicting  a  ghft.stly  wound.  Prompt  medical,  surgical  and  hospital 
treatment  were  given  the  injured  man  by  his  employer  and  the  wound 
healed  without  infection.  Nevertheless,  the  applicant  has  not  been  able 
to  use  his  arm  in  any  degrw  and  professes  as  a  result  of  the  injury  a 
total  paralysis  of  the  arm  and  a  partial  paralysis  of  the  entire  right 
side.  He  has  performed  no  labor  from  the  date  of  his  injury  until  the 
(late  of  this  hearing.  The  defendant  corporation  paid  $11,25  per  week 
disability  indemnity  for  35  weeks  and  a  fraction,  or  until  the  total  sum 
paid  amounted  to  $3113.75,  and  then  discontinued  the  payments  on  the 
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grouHii  that  applicant  was  not  totally  disabled  as  claimed,  but  only 
partially  so.  Applicant  refused  to  accept  a  reduced  payment  and 
instituted  this  proceeding. 

The  only  isKue  involved  in  this  controversy,  if  any  issue  at  all  is 
involved,  is  as  to  the  nature  and  extent  of  the  injury,  and  that  is  an 
issue  to  be  determined  by  expert  medical  and  surgical  practitioners. 
Fortunately  for  the  applicant  the  medical  testimony  introduced  by  the 
defendant  corporation  clearly  e.itablishes  applicant's  claim  as  to  the 
total  character  of  the  disability  up  to  the  date  of  the  hearing  in  this 
case. 

At  the  instance  of  the  defendant  corporation,  in  April,  1913,  Drs. 
C.  J.  Teass,  L.  Newmurk  and  H.  C.  McClenahan,  all  of  San  Francisco, 
made  an  examination  of  applicant  and  certified  unanimously  that  the 
case  is  one  of  "liysterical  monoplegia,"  that  is  a  paralysis  of  a  member 
not  due  to  organic  disorder,  but  to  functional,  that  is,  "originating  in 
the  mind  of  the  individual." 

On  the  15th  day  of  August,  1913,  Dr.  McClenahan  appeared  before 
Will  J.  French,  special  examiner  empowered  to  take  testimony,  and 
declared,  "The  idea  that  he  has  paralysis  is  so  strongly  rooted  that, 
as  far  as  he  is  concerned,  he  really  has  it  •  •  '.  I  am  convinced 
that  this  is  a  dear  case  of  hysterical  paralysis." 

Dr.  C.  J.  Teass,  while  admitting  that  he  was  influenced  by  Dr. 
McClenahan 's  conclusions,  affirmed  upon  his  own  behalf,  that  his  con- 
clusion was  identical  with  that  of  Dr.  McClenahan. 

On  behalf  of  the  applicant.  Dr.  Fred  W.  Lux  of  San  Francisco,  testi-. 
fled  in  substance  that,  in  his  judgment,  there  is  or  was  an  organic  cause 
for  the  paralytic  symptoms  of  applicant,  but  that  a  strong  payehie 
element  has  been  injected  into  it,  and  that,  whatever  the  precise  nature 
of  the  drfficutty,  applicant  is  totally  incapable  of  performing  manual 
labor. 

Dr.  Charles  Scaparone,  on  behalf  of  applicant  testified,  in  substance, 
as  follows:  "I  do  not  think  the  man  is  feigning.  I  took  special  care 
to  determine  this  fact  •  *  •  as  the  case  stands  he  can  not  use  his 
arm,  nor  would  I  advise  him  to  undertake  any  hard  labor.  My  con- 
clusion is  that  the  man  is  suffering  from  organic  paralysis." 

Out  of  a  superabundance  of  precaution  the  Industrial  Accident  Board 
directed  that  the  applicant  be  examined  by  Dr.  Milton  B.  Lennon  of 
San  Francisco.  His  essential  conclusions  arc,  in  substance,  as  fallows: 
"A  careful  examination  conducted  on  two  different  days  convinces 
me  that  we  are  here  dealing  with  an  hysterical  panUysis  of  traumatic 
origin  *  •  •.  It  is  something  beyond  the  will  of  the  patient  •  •  •. 
He  will  ultiiriatcly  recover.  Much  will  depend  Upon  his  environment, 
his  treatment  and  his  frame  of  mind." 
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TVhilo  there  is  somt;  differenee  «f  upiiiioii  among  the  physicians  testi- 
fying as  to  whether  or  not  the  paralysis  of  applicant's  arm  is  wholly 
functional  and  dnc  to  hysteria,  all  agret^  that,  up  to  the  time  of  giving 
their  testimony,  applicant  Santini  has  suffered  a  total  paralysis  of  the 
right  arm  and  is  unable  to  perform  manual  labor,  and  that  he  is  not  a 
malingerer.  The  difference  between  a  malingerer  and  a  hysteric  is  that 
the  malingerer  claims  disability  when  he  knows  lie  has  no  right  to  da 
so,  and  the  victim  of  hysteria  claims  disability  in  the  unshakable  con- 
viction that  he  is  disabled.  In  the  language  of  Dr.  McClcnahan,  an 
excellent  authority  en  the  subject,  "His  injury  is  just  as  real  to  him 
as  though  it  actually  existed.". 

The  defendant  corporation,  which  operates  its  mines  on  the  seven- 
day  system,  mistakenly  computed  Santini 's  average  annual  earnings 
at  300  times  the  average  daily  wage,  manifestly  unjust  in  thosis  cases 
where  emplojoes  commonly  work,  not  300  days  in  the  year,  but  nearly 
or  qwite  365.  Therefore,  the  average  annual  earnings  of  Santini  were 
fixed  at  $1,000,  his  average  weekly  wage  at  $19.23  and  sixty-five  per 
cent  thereof  at  $12,50. 

A.   J.   PrLLSBURY, 

Will  J.  French, 

Members. 

NOTB.— After   the  lents   as   awarded, 

unlll    tVbuary    IS.    11  layable   was  made 

lietwi'pn  the  parlies.  ).  wlileh  wan  paid 

by   tlif  defendant   to  st                        M                  1914. 


(No.  62— October  17,  1913.) 
(Chapter  339.  Laws  1911.) 
THE  MOUNTAIN  COPPER  COMPANY.  LIMITED  (a 
vs.  J.  BASSIGNANI,  Defoadaat. 

TjnsR  OF  Earning  Poweb^Measube  of  Compehhation.— The  wpekly  loss  in  waeos 
consequent  D|>on  partial  disabitily  consisiB  in  Ihc  difference  between  the  aveni)^ 
weekly  eamitiKB  of  the  injDri>d  employee  and  the  weekly  amount  whjcb  the 
injured  employee,  in  the  exercise  of  reasonable  ililiKenoe,  will  proliably  be  able 
to  earn,  liied  as  of  the  time  of  the  aceident  and  determined  in  view  of  the  nature 
and  extent  of  the  injury.  Tlie  loss  of  earning  power  is  determined  with  refer- 
ence to  the  injured  man's  ability  to  compete  in  an  open  labor  market.  Evident 
herein  considered  and  hild  to  establish  a  loss  of  earning  power  equal  to  one  half 
of  full  earning  power. 

This  was  an  application  by  an  employee  to  have  determined  the 
extent  of  loss  of  earning  power  by  reason  of  a  partial  permanent  dis- 
ability on  account  of  the  loss  (»f  a  rijiht  arm  at  the  shoulder.  Award 
was  iimde  in  the  sum  of  .-iJ^.^.'tt^OO.  payalilc  in  installments  at  the  rate 
of  $4.69  a  week. 

Wm.  F.  Kelt,  for  applicant. 

Defendant  entered  no  appearance.  /'"',^,-.,-sl,> 
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The  defendant  in  this  (rause  was  so  badly  advised  as  to  his  rights  and 
obligations  under  the  compensation  act  that  he  neglected  or  refused 
to  file  any  answer,  make  any  appearance  or  pay  any  attention  to  the 
communications  sent  him  from  time  to  time  by  this  Board,  but,  for- 
tunately for  him,  the  facts  admitted  in  the  application  of  the  employ- 
ing corporation  fully  establish  the  defendant  employee's  claim  to  com- 
pensation, leaving  only  one  issue  to  be  determined  by  this  Board,  and 
that  is  the  issue  of  the  probable  permanent  loss  of  earning  power 
eonseiiuent  upon  his  injury. 

On  this  point  the  statute  is  specific.  It  declares  that  "The  weekly 
loss  in  wages  referred  to  in  section  8  (the  loss  consequent  upon  partial 
disability)  shall  consist  of  the  difference  between  the  average  weekly 
earnings  of  the  injured  employee  •  •  •  and  the  weekly  amount 
which  the  injured  employee,  in  the  exercise  of  reasonable  diligence,  will 
probably  be  able  to  earn,  the  same  to  be  fixed  as  of  the  time  of  the 
accident,  but  to  be  determined  in  view  of  the  nature  and  extent  of  the 
injury,"  When  this  loss  of  wages  is  so  determined,  the  injured  em- 
ployee is  entitled  to  sixty-five  per  cent  thereof  per  week  until  he  has 
received,  all  told,  a  sum  equal  to  three  times  his  average  annual 
earnings. 

This  loss  of  earning  power  must  be  determined  with  relation  to  an 
open  labor  market,  so  that  if  one  fail  to  secure  employment  in  any  par- 
ticular locality  he  may  go  to  another  in  search  of  employment  with 
a  reasonable  hope  of  securing  it. 

The  employment  mast  generally  considered  available  for  aged,  dis- 
abled or  one-armed  men  of  no  especial  adaptability  or  trade  or  pro- 
j'ession  is  that  of  watchman,  but  it  is  matter  of  common  knowledge  that 
there  are  not  enough  positions  of  that  nature  to  furnish  employment 
to  all  who  desire  them.  After  mature  deliberation  the  Board  fixes  the 
probable  earnings  of  a  laborer  who  has  lost  his  major  arm  at  the 
shoulder  at  half  his  wages.  This  would  make  defendant's  loss  of 
earning  power  consequent  upon  his  injury  seven  dollars  and  twenty- 
one  cents  ($7.21)  per  week,  and  sixty-five  per  cent  thereof  is  four 
dollars  and  sixty-nine  cents  ($4.69)  which  applicant  should  pay  the 
defendant  herein  each  and  every  week  imtil  the  total  sum  paid,  together 
with  the  payments  awarded  for  temporary  total  disability,  equals  three 
times  defendant's  average  annual  earnings,  to  wit:  the  sum  of  two 
ihoasand  two  hundred  and  fifty  dollars  ($2,250.00). 

A.    J,    PlLl^BURY, 

Wii,!,  J.  French, 

Members. 


D.gitizecbyG00glc 


employers' "LIABILriT   ACT   DECISIONS. 


(No.  65— October  20,  1913.) 
(Chapter  399,  I,aws  of  1911.) 


Cost  of  Medical  and  Suboical  Tbeatmbnt— JuBisnicnON  of  Industrial  Acci- 
dent Board. — The  law  does  not  require  the  employer  to  provide  medical  and 
surgical  treatment  and  hospital  service  for  an  injured  employee  to  cost  more 
(ban  the  sum  of  f  100,  aod  the  Industrial  Accident  Board  bas  no  jurisdiction  to 
-  determine  a  controversy  concerning  the  cost  of  necessary  treatment  and  seri'icc 
in  excess  of  the  maximum  provided  by  law. 

The  applicant  was  injured  by  being  drawn  iiito*a  revolving  sugar 
spinning  maeliine.  Besides  lacerations  and  fractures  he  suffered  from 
gangrene  and  lockjaw  as  a  result  of  his  injuries.  His  condition  required 
medical  and  surgical  treatment  and  hospital  service  at  an  expense  far 
in  excess  of  the  maximum  amount  prescribed  by  law  as  payable  by  his 
employer.  The  defendant  had  paid  $290.35  more  than  the  law  required 
under  this  head  and  had  paid  more  compensation  than  required.  An 
award  was  made  continuing  the  payment  of  compensation  at  the  rate 
of  $9.37  a  week  during  temporary  total  disability  or  until  the  further 
order  of  the  Board. 

E.  L.  dc  Freitas,  attorney,  for  Applicant, 

Lilientk(U,  McKinstry  &  Raymond,  attorneys,  for  Defendant. 
There  was  no  need  for  the  filing  of  application  for  an  adjustment  of 
claim  in  this  case.  There  was  no  controversy  which  required  determi- 
nation over  which  this  Board  has  jurisdiction.  The  defendant  corpo- 
ration had  paid  the  applicant  full  wages  ever  since  he  was  injured, 
instead  of  sixty-five  per  cent  thereof  as  the  law  required,  and  had  paid 
hospital  and  surgical  bills  amounting  to  nearly  four  times  the  maximum 
requirement  under  the  act.  and  defendant,  by  its  attorney,  readily  stip- 
ulated that  the  injury  was  sustained  while  the  applicant  was  in  defend- 
ant's employ,  that  the  injury  grew  out  of  and  was  incidental  to  such 
employment  and  was  not  the  result  of  wilful  misconduct  on  the  part 
of  such  injured  employee.  Whatever  controversy  existed  between  the 
parties  related  to  medical  and  surgical  treatment  furnished  in  excess 
of  the  maximum  requirement  under  the  act,  over  which  excess  this 
Board  has  no  jurisdiction. 

There  is,  however,  nothing  in  the  act  which  prevents  an  employer 
obligating  himself  to  furnish  medical  and  surgical  treatment  in  excess 
of  the  maximum  requirement  of  $100  prescribed  in  the  act,  and  it  is 
fre<)uent]y  good  business  policy,  as  well  as  a  humane  act,  for  the 
employer  to  furnish  full  medical  and  surgical  treatment  up  to  many 
times  the  hundred-dollar  limit.  The  case  under  consideration  is  a  case  in 
point.  Had  medical  and  surgical  treatment  been  discontinued  when 
the  first  hundred  dollars'  worth  of  services  had  been  furnished,  the 
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injured  employee  might  have  died  of  his  wounds  or  have  been  reDdoretl 
fiu  almost  helpless  cripple  for  life,  in  which  ease  tlie  defendant  corpora- 
tion would  have  been  holden  to  pay  to  applicant,  or  to  his  dependents, 
full  three  times  his  average  annual  earnings,  amounting  to  two  thousand 
two  hundred  fifty  dollars  ($2,250)  ;  but,  most  fortunately  for  all  con- 
cerned, applicant  was  so  well  cared  for  that,  witliin  half  a  year  from 
the  time  of  injury,  he  will  be  able  to  do  light  work  and,  as  soon  there- 
after as  his  muscles  regain  their  strength  by  use,  he  will  be  restored  to 
a  normal  earning  power  and  the  payment  of  compensation  will  end. 

As  we  view  it,  tjie  investment  in  medical,  surgical  and  hospital  treat- 
ment in  this  case  has  been  most  profitable  to  the  defendant  corporation 
as  well  as  to  the  injured  employee,  and,  if  the  charges  for  such  treatment 
lie  reasonable,  the  bill  should  be  paid  without  question.  Under  the 
present  law,  however,  the  issue  of  the  reasonableness  of  the  charge  in 
excess  of  $100,  and  whether  or  not  a  contract,  oral  or  implied,  exists 
between  the  defendant  corporation  and  those  furnishing  the  treatment 
to  pay  for  the  same,  is  for  the  courts  and  not  for  the  Industrial  Accident 
Board  to  determine. 

A.    J.    PU.LSBTJRT, 

"Will  J.  French, 

Members. 


(No.  50— November  3,  1913.} 

(Chapter  399,  Lews  1911.) 

I'ETE  KRZNARICn,  ipplioant.  ve.  CROWN  COLUMBIA  PAI'KR  COMrANY 
(A  COBPOOATION)  AND  THE  EMPLOYERS'  LIABILITY  AKStlRANCK 
CORPORATION,   LIMITED   (a  coupobation ) ,  DefendanU. 

AvBRACR  Annual  Eahninqs— EMPiflYEC  Wobkiwq  EionT  Shifts  a  Week,— Where 
an  employee  works  more  thau  six  dnys  a  week,  it  is  manifestly  unfair  to  apiily 
the  geaeral  rule  of  computing  his  averace  annual  eflrninjrs  hy  taking  tliem  at 
three  hundred  limes  his  daily  eaminfM.  Neither  ean  it  be  fairly  axsiimnl  that 
Bueh  employee  will  work  steadily  full  time  ciKlit  shifts  a  wock.  Tinder  such 
drcuiuslanccs,  it  is  proper  (or  the  parties,  after  full  consiiteration,  to  agree  upon 
and  Si  an  amount  as  the  average  annual  earninga  of  such  employee. 

I'liBVioira  DiSABii.iTr — Cwppled  Euplovf.e. — .\n  employer  who  takes  into  bis 
employ  an  employee  who  has  been  crijiptcd  tahes  him  sulijcct  to  his  crippled 
condition.  The  previous  disability  docs  not  preclude  the  employee  from  (he 
henefita  of  compensation,  lint  reiiuircs  that  bis  average  annual  earnines  shall 
reasonably  represent  his  annual  earning  capacity  at  the  time  of  the  later  injury. 

This  was  an  application  for  compensation  on  account  of  a  right  hand 
being  torn  off  above  the  wrist.     The  facts  are  stated  in  the  opinion  of 
the  Board.     Award  was  made  in  the  sum  of  $2,536.50. 
J.  E.  K.  Connac,  for  Applii-ant. 
A.  Wislrand,  for  Defendants. 
Pete  Krznarieh,  the  applicant  in  this  cause,  had  his  right  hand  torn 
off  above  the  wrist  through  an  accident  sustained  while  working  for 
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t!ie  Crown  Columbia  Paper  Company  of  California,  at  its  mill  at  Flor- 
iston,  on  the  Truckee  river,  in  this  State.  Several  months  of  unprofitable 
negotiatioDB  had  been  conducted  between  the  parties,  with  nothing  much 
to  divide  them,  whereupon  thi.s  Board  resolved  to  bring  the  issue  to 
a  determination  and  appointed  a  day  for  hearing  with  that  purpose 
in  view.  The  only  questions  at  issue  were  as  to  the  average  annual 
earnings  of  the  applicant  and  as  to  his  probable  loss  of  earning  power 
by  reason  of  his  injury, 

Krznarieh  worked  eleven  (11)  hours  on  day  shifts  and  thirteen  (13) 
hours  on  night  shifts,  getting  in  eight  shifts  per  week  and  receiving 
therefor  two  dollars  and  thirty-seven  and  five  tenths  cents  ($2,375)  per 
shift,  although  he  had  worked  at  that  rate  only  from  the  Ist  of  February 
until  the  22d  of  April,  when  he  was  injured.  Previous  to  February  he 
had  worked  at  two  dollnrs  ($2.00)  per  day  at  less  exacting  employment. 

Manifestly  the  300  times  the  average  daily  wage  rule  for  determining 
the  average  annual  could  not  be  applied  to  this  case  with  fairness,  as 
it  seldom  can  be  where  men  work  a  seven-day  week,  and  certainly  not 
when  one  works  virtually  eight  days  in  the  week  as  did  the  applicant 
in  this  case.  Nor  would  it  be  fair  to  estimate  applicant's  annual 
average  earnings  at  two  dollars  and  thirty^even  and  five  tenths  cents 
($2,375)  times  416  possible  shifts  in  the  year,  for  no  man  not  made  of 
iron  could  maintain  that  strain  of  employment  throughout  the  year. 
After  discussion  it  was  stipulated  by  the  parties,  at  the  suggestion  of 
the  Board,  that  the  average  annual  earnings  of  applicant  be  fixed  at 
eight  hundred  forty-five  dollars  and  fifty  cents  ($845.50)  as  reasonably 
representing  the  average  annual  earnings  of  the  employee  at  the  time 
of  his  injury. 

Defendant  assurance  corporation  contended  that  applicant's  disability 
by  reason  of  the  loss  of  the  right  hand  would  not  have  been  nearly  total 
had  it  not  been  that  he  had  previously  lost  the  middle  fingers  of  the 
other  hand  and  suifered  the  permanent  stiffening  of  the  joints  of  the 
remaining  fingers,  but  it  is  well  settled  that  whoever  takes  a  crippled 
employee  into  his  employ  takes  him  subject  to  his  crippled  condition. 
Chapter  399  of  the  laws  of  1911,  in  subdivision  {d)  of  section  9,  provides 
that  the  fact  that  an  employee  has  suffered  a  previous  disability  shall 
not  preclude  him  from  compen.sation.  but  it  re<]uires  that  his  average 
annual  earnings  shall  reasonably  represent  his  annual  earning  capacity 
at  the  time  of  the  later  injury,  which  re(|uirement  was  fully  considered 
in  computing  applicant's  annual  earnings.  It  is  worthy  of  note  that 
Krznarieh  received  his  first  injury  while  working  for  the  same  corpora- 
tion in  the  same  place  eight  years  bcfofe,  for  which  injury  he  received 
no  compensation  whatsoever, 

A,   J,    Pa.LSBURY, 

Will  J,  French, 

Member^ 
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(No.  69— November  19,  1913.) 
(Chapter  399,  Laws  1911.) 
SARA  A.   SMITH.   Applia 

"Accidental"  Injury.— Where  the  applicant  is  employeil  ia  pinning  shirts  and 
other  clothing  in  a  laundry,  and  the  repeated  preKsine  of  (he  forefiDger  on  the 
heads  of  the  pins  causes  an  abrasion  and  abscess  u|jon  the  toreSntter.  such 
abscess  is  proximately  caused  by  accidental  injur;  within  the  meaninic  of  the  act 

Proximate  Cause — ABSCESS—FiNniNG  of  Fact.— Evidence  held  to  show  that  an 
abscess  upon  the  torefinRcr  of  applicant  must  have  been  proximately  caused  by 
an  abrasion  or  puncture  while  applicant  was  employed  in  pinning  shirts  in  a 
laundry,  although  the  applicant  could  not  recall  any  particular  moment  at  which 
such  abrasion  or  puncture  occurred. 

Wbioht  of  Evidence — Burden  ok  Proof. — While  the  burden  of  proof  rests  upon 
the  applicant  to  establish  the  fact  of  injury,  yet  "the  law  does  not  ret|uire 
demonstration  :  that  is.  such  a  degree  of  proof  as,  excluding  possibility  of  error, 
produces  absolute  certainty,  because  such  proof  is  rarely  possible.  Moral  cer- 
tainl;  only  is  required,  or  (hat  degree  of  proof  which  produces  conviction  in  an 
unprejudiced  mind."      (C.  C.  P.     Section  1826.) 

Wilful  Misconduct — Test  op— Contihuinu  at  Work  After  Injury. — That 
applicant  continued  at  her  work  after  the  abscess  in  her  Gncer  had  started  to 
develop  does  not  constitute  misconduct.  At  the  most,  it  was  no  more  than  an 
error  in  judgment.  Wilful  misconduct  consists  in  the  deliberate  and  wilful,  pre- 
meditated violation  of  a  rule  made  for  the  protection  of  the  employee  himself 
against  the  consequences  of  accident. 

Medical  ahi>  Surcjical  Treatment — ^Faii.ube  to  Notify  Employer  on  Injury. — 
Where  the  applicant  does  not  notify  the  employer  of  the  necessity  of  medical 
treatment  in  sufficient  time  for  the  latter  to  furnish  or  refuse  to  furnish  it.  the 
latter  is  not  liable  for  the  cost  of  medical  treatment  contracted  for  by  the 
employee. 

The  facts  are  stated  in  the  ojjinion.    An  award  was  made  in  favor  of 
the  applicant  in  the  suiii  of  twenty-four  dollars  and  thirty-eight  cents 
(*24.38),  this  being  the  amount  due  for  two  weeks'  total  temporary  dis- 
ability and  ten  weeks'  partial  temporary  disability. 
A.  H.  Poster,  attorney,  for  Applicant. 
Milton  K.  Young,  attorney,  for  Defendant. 

From  July  29th  to  August  10th,  1913,  Sara  A.  Smith,  the  applicant 
in  this  cause,  pinned  shirts  and  other  articles  for  the  Munger  Laundry 
Company  of  Los  Angeks,  the  defendant  herein,  taking  the  place  of 
another  employee  during  sneh  employee's  aliseuce.  The  pins  were 
thrust  through  the  fabric  by  pressing  against  their  heads  the  side  of 
the  right  forefinger  at  the  joint  nearest  the  end  of  the  finger,  the  distal 
,joint.  On  or  alx)ut  the  6th  of  August  applicant  noticed  that  the  finger 
was  becoming  hard  at  the  side  and  that  a  while  spot  appeared  where 
the  heads  of  the  pins  pres-sod.  hut  she  eontinucd  with  the  work, 
although  the  pressure  of  the  pins  hurt  her.  Upon  the  return  of  the 
employee  whose  regular  work  it  was  to  do  the  pinning,  applicant  did 
other  work  tor  two  or  three  days,  but  the  finger  grew  steadily  worse. 
At  night  she  poulticed  it  with  fiax  seed  and  peroxide,  but  without 
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material  improvement.  By  the  13th  the  finger  was  badly  swollen,  her 
arm  pained  to  the  shoulder  and,  being  directed  by  the  forewoman  of 
that  department  to  work  in  another  department  of  the  laundry  instead 
of  at  ironing,  which  was  and  is  her  regular  occupation,  she  quit  work 
and  went  home,  not  feeling  able  to  work  longer.  On  the  17th  she  called 
in  a  physician,  who  lanced  the  finger  to  the  bone,  found  that  pus  had 
developed  and  treated  the  injured  meml)er  for  about  three  weeks,  by 
the  expiration  of  which  time  applicant  had  so  far  recovered  as  to  be 
able  to  do  light  housework  not  requiring  the  use  of  that  finger. 

Having  had  a  felon  on  one  of  the  fingers  of  the  other  hand  years 
before,  a|)plic»nt  entertained  and  expressed  the  fear  that  a  felon  was 
developing  on  this  finger,  and  it  was  not  until  afterward  that  she 
attnbuted  the  malady  to  the  atieking  of  pins  while  at  work  in  the 
laundry.  Accordingly,  on  August  27th,  she  made  application  to  the 
laundry  company  for  compensation.  The  officers  of  the  defendant  com- 
pany refused  payment  on  the  grounds  that  there  was  no  evidence  to 
connect  the  alleged  injury  with  any  accident  growing  out  of  the  employ- 
ment, and,  that  if  there  was  any  injury,  it  was  the  result  of  the  mis- 
conduct of  the  employee  in  continuing  to  use  the  injured  finger  after  it 
had  become  sore,  thereby  aggravating  its  condition  to  the  injury  of 
the  defendant  corporation  if  compensation  indemnity  should  be  allowed 
therefor.    Applicant  therefore  began  this  proceeding. 

This  is  one  of  those  border-line  cases,  difficult  of  decision  for  the  rea- 
son that  Ihe  fact  of  accident,  and  consequent  injury,  is  not  as  clearly 
and  unmistakably  evident  as  where  one  gets  caught  in  a  machine  or  is 
crushed  under  a  falling  Iwdy.  There  was  no  particular  instant  at 
which  applicant  was  sensible  of  having  punctured  the  finger,  but  that 
the  skin  was  punctured  and  at  one  time  exuded  a  small  quantity  of  pus 
iippticant  stoutly  maintained  and.  inasmuch  as  the  medical  testimony 
(ihowed  that  the  infection  could  not  have  transpired  iiithout  such  punc- 
ture, we  think  that  her  testimony  as  to  the  al>raaion  is  strongly  corroljo- 
rated  by  the  testimony  of  her  physician.  Whenever  such  puncturu 
oecurred,  whether  applicant  was  sensible  of  it  or  not,  an  accident,  within 
the  meaning  of  the  act,  did  take  place  and,  whenever  infection  set  in  as 
a  result  of  the  puncture  that  infection,  and  the  consequent  symptoms, 
grew  out  of  and  were  dependent  upon  such  puncture.  , 

Defendant  affirmed  that  such  abra.sion  of  the  skin  might  have 
occurred  elsewhere  than  during  the  employment,  and  there  is  a  pos- 
sibility that  such  might  be  the  fact,  but  the  fact  that  applicant  was 
pressing  through  the  fabric  something  like  two  thousand  five  hundred 
pins  per  day.  and  that  the  pressure  of  the  heads  of  such  pins  bore 
directly  upon  the  affected  point,  raises  a  presumption  of  many  thousand 
chances  to  one  that  the  puncture  was  due  to  the  employment  and  was 
sustained  during  such  employment. 

i:Qi,.r::::G00'^lc 
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While  fhf  burden  of  proof  rests  upon  the  applicant  to  establish  the 
fact  of  injury,  yet,  "The  law  does  not  require  demonstration;  that  is, 
such  a  degree  of  proof  as,  excluding  possibility  of  error,  produces  abso- 
lute ct'rtainty,  because  such  proof  is  rarely  possible.  Moral  certainty 
only  is  ri-tiuired,  or  that  degree  of  proof  which  produces  conviction  in 
an  unprejudiced  mind."  (C.  C.  P.  Section  1826).  This  Board  is  of 
opinion  that,  judged  by  the  rule  which  the  Code  lays  down,  the  fact  of 
accident  in  this  ea.se  is  established. 

There  was  no  evidence  to  show  that  the  injury  complained  of  was 
the  result  of  applicant's  misconduct  in  continuing  to  use  the  finger  and 
going  on  with  the  work  when  she  found  that  it  was  sore.  At  the  worst 
it  was  no  more  than  an  error  of  judgment,  a  manifestation  of  fortitude 
more  worthy  of  praise  than  of  condemnation.  Misconduct,  as  a  defense 
against  a  claim  for  compensation,  is  everywhere  strictly  construed  and, 
without  attempting  lo  give  a  definition  of  misconduct  that  will  fit  all 
cases,  which  cannot  be  done,  it  is  fair  to  say  that  misconduct  ordinarily 
consists  in  the  delilierate  and  wilful,  premeditated  violation  of  a  rule 
made  for  the  pi-oteetion  of  the  employee  himself  against  the  conse- 
((uences  of  accident.  There  was,  in  this  case,  no  such  rule  or  violation 
thereof. 

For  the  reasons  alwve  given  applicant  is  awarded  a  temporary,  total 
compensation  indemnity  for  two  weeks  and  a  temporary,  partial  dis- 
ability indemnity  for  ten  weeks  thereafter,  the  total  amounting  to 
$24.38. 

Applicant  is,  however,  denied  reimbursement  for  the  cost  of  necessary 
medical  and  surgical  treatment  for  Ibe  reason  that  she  did  not  afford 
the  defendant  Laundry  Company  an  opportunity  either  to  furnish,  or 
refuse  to  furnish,  such  treatment,  in  either  of  which  events  her  claim  for 
such  reimbursement  within  the  limits  pre.seril>ed  by  the  act,  must  have 
Imen  allowed.  The  act  specifically  gives  the  employer  the  right  to  fur- 
nish, or  to  refuse  lo  furnish  medical  and  surgical  treatment  to  cure  and 
relieve  from  the  effects  of  every  such  injurj',  and  to  this  end  he  must  be 
informed  of  the  injury  at  the  earliest  practicable  moment,  but  this  is 
not  a  right  that  he  can  sleep  on,  for  his  neglect  seasonably  to  furnish 
such  treatment  is  tantamount  to  a  refusal  and  such  refusal  makes  hira 
liable  for  the  reiLsonablc  east  of  such  treatment  if  liable  for  compen- 
sation at  all  in  such  ease. 

When  employers  and  employees  come  fully  to  understand  their 
obligations  and  rights  under  compensation  laws,  such  controversies  as 
this  (uie  will  tie  extremely  rare. 

A.   J.    PiLLSBL'RY. 

AViLL  J.  French, 
IlARRig  Weinstock, 
Members. 
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(No.  67— November  21,  1913.) 

(Chapter  S99,  Laws  1911.) 
C.  niLDEA,  Applict 


DisAniLiTT — In.iuby  Causino  IIanoicap  in  Secubino  Otheb  Emi"Loyment. — Evi- 
dence hpid  Co  show  a  permanent  disability  of  ten  per  eent  aside  from  the  impair- 
ment of  applicant'i  physictii  powers,  m  tliat  his  limping  wonid  put  the  applicant 
under  a  handicap  to  that  eitcnt  in  securing  eniplojinetit. 

FiKniNo  OP  Fact — Percentage  of  PesuArieNT  Disability. — Evidence  held  to  show 
that  the  applicant  bad  sustained  a  ten  per  cent  ph^rsical  disability  as  a  result  of 
the  fracture  of  his  left  leg.  after  the  healing  thereof,  and  a  furtlier  disability  of 
ten  per  cent  by  reason  of  his  beiug  handicapped  in  securing  employment. 

This  is  an  application  for  a  partial  di.sability  benefit.  The  faets  are 
stated  iu  the  opinion.  An  award  was  made  in  the  sum  of  five  hundred 
twenty-four  dollars  and  eighty-six  centu  ($524.86)  for  temporary  dis- 
iibility  payments  up  to  September  21,  1913,  less  the  sum  of  four  hun- 
dred Keventy-four  dollars  and  twenty-six  cents  ($474.26)  previously 
paid  on  this  account.  The  applicant  was  further  awarded  the  sum  of 
iwn  dollars  and  twenty-eiRht  cents  ($2.28)  per  wpfik,  a.s  a  parttal  per- 
manent disability  indemnity  from  and  after  September  21,  1913,  for 
seven  hundred  thirty-four  consecutive  weeks. 
J.  B.  Connelly,  attorney,  for  Applicant. 
J.  T.  Piggolt,  attorney,  for  Defendant. 

On  the  27th  day  of  October,  1912,  C.  Gildea,  tlio  applicant  herein, 
white  in  the  employ  of  the  Xatomas  Consolidated  of  California,  a  corpo- 
ration enpaged  in  fiold  dredging  and  rock  crushing,  suffered  the  break- 
ing of  lioth  bones  of  his  left  leg  about  two  inches  below  the  knee.  The 
fracture  was  a  bad  one,  and  yet  not  compound,  and  the  bones  were 
reset  by  manipulation  with  the  result  that,  while  the  ends  of  the  fibula 
united  properly,  those  of  the  tibia  lappetl  by.  The  union  was  strong, 
but  the  leg  was  .somewhat  .shortened  and  the  joint  so  far  affected  that 
its  flexion  is  diminished  practically  one  third,  that  is,  while  he  can 
straighten  the  leg,  applicant  can  not  draw  it  up  to  his  body. 

In  the  judgment  of  the  Industrial  Accident  Board  the  impairment  of 
the  physical  machine  of  Gildea  is  not  in  excej^s  of  ten  per  cent.  To  be 
sure  the  muscles  of  the  injured  member  are  now  flabby  and  lacking  in 
htrength,  but  strength  wilt  return  with  reasonable  use  of  the  leg,  and, 
in  no  great  length  of  time,  the  hip  will  so  adjiust  itself  to  the  shortened 
leg  as  to  leave  only  a  slight  limp,  if  any  at  all. 

But  aside  from  tlie  impairment  of  the  physical  meehanisni  of  the  leg, 
consequent  upon  the  injnr>-,  applicant  will  Ijc  further  handicapped  in 
his  efforts  to  secure  employment.  When,  in  seeking  employment,  he 
comes  into  competition  with  another  who,  in  all  other  respects,  is  his 
equal  but  also  has  two  uninjured  legs  to  stand  on,  run  with  or  with 
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which  to  climb  ladders  of  inclined  planes,  he  will  sometimes  find  him- 
Kelf  rejected  in  favor  of  the  uninjured  workman.  Upon  investigation 
and  reflection  the  Board  places  this  impairment  of  ability  to  compete 
likewise  at  fen  pw  cent,  thus  fixing  the  difference  between  the  average 
weekly  wage  applicant  was  earning  at  the  time  of  the  injury  and  the 
wage  he  will  probablj'  be  able  to  earn  thereafter,  by  the  use  of  due 
diligence,  at  twenty  per  eent  of  such  weekly  wage,  or  three  dollars  and 
fifty-one  cents  ($3.51).  Of  this  less  he  is  entitled  to  .sixty-five  per  cent, 
or  two  dollars  and  twenty-eight  cents  ($2.28),  for  each  and  every  week 
from  and  after  the  termination  of  his  temporary  total  disability  until 
cut  off  by  the  fifteen-year  limitation  provided  in  the  act. 

Applicant  was  working  on  a  seven-day  per  week  schedule.  Mani- 
fesflj',  it  is  unfair  to  wage  earners  who  work  a  seven-day  week  to  com- 
pute their  average  annual  or  weekly  ciimings  on  a  basis  of  300  times 
the  average  daily  wage,  the  rule  applied  in  the  eases  of  six-day  workers. 
CfHisequently  this  Board,  in  this  and  other  instances,  has  computed  the 
average  annual  earnings  of  seven-day  workers  at  332  times  the  average 
daily  wage  as  well  meeting  the  ends  of  justice  in  such  cases. 

A.  J.  PiLLSBUHY, 

Will  J.  French, 

Members. 


(No.  21— December  3,  1913.) 

(Chapter  399,  Laws  ISII.) 

FllKD  WESTON,  Applicant,  vs.  CROWN  COLTTMBIA  PAl'MIl  COMI'ANY    (a, 

OOBPOiiATiON),  Dcfcadant. 

Ahhaolt— Pektobmamcb  of  Seuvicb  Griiwiko  Ovt  of  and  Incidental  to  Em- 
ployment— Course  of  Empi»ymest — Jasf.  of  Piitv. — AlthouRh  it  is  ihp  duty 
of  on  pm|)lo)-M  (>mp1o}*<>d  nit  manager  of  n  hotel,  to  eject  disorderly  persunn.  and, 
in  doin;;  so,  tie  is  pprfortninc  a  service  crowinit  out  of  snd  incidental  to  liix 
employment,  he  is  not  acting  in  the  line  of  liis  duty  when  he  aasaultx  such  jkt- 
sons  Bolely  for  npplying  an  abusive  epithet  lo  him.  and  in  not  entitled  to  eoni- 
1>eDsation  for  an  injury  to  his  hand,  as  the  result  of  striking  another  under  such 


.^tiSAVLT — Line  of  Diitt. — It  was  the  duty  of  the  appliennt,  sh  niananer  of  a  hotel, 
to  eject  certain  disorderly  persons,  undi^r  the  facts  proved  in  this  ease,  but,  to 
act  in  the  line  of  his  dnty.  as  provided  by  law,  he  should  have  nsed  no  more 
force  than  was  necessary  to  accomplish  that  ond.  In  doing  so  he  departed  from 
the  line  of  his  duty  and  can  not  recover  compensation  for  the  resulting  inlury. 

This  is  an  application  foir  compcn»ntion  for  a  broken  hand.    The  facts 
are  stated  in  the  opinion.    ('ompciiKation  was  denied  for  the  reason  that 
the  employee  was  not  acting  within  the  line  of  his  duty. 
Fi-cd  Wcstoii,  in  j>ropria  i>i:rso)ia,  for  Applicant. 
Goodfvlliiw,  EeUs  &  Orrtik,  attorneys,  for  Defendant. 
This  cause,  by  reason  of  the  scattering  of  the  witnesses  lo  the  incident 
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soon  after  it  transpired,  has  been  tedious  and  tardy  of  detcrminatiou, 
and  has  to  be  dedded  with  a  less  searching  inquiry  than  desirable. 

The  facts  of  the  incident  arc  substantially  as  follows :  On  the  night 
of  December  4,  1912,  about  9 :30,  two  men  entered  the  hotel  at  Floriston 
in  an  intoxicated  condition,  and,  proceeding  tu  the  dining-room  door, 
demanded  food  and  a  room.  The  applicant  herein  and  his  wife  were 
conducting  tlie  hotel  for  the  above  named  Paper  Company  at  a  monthly 
wage.  Applicant  informed  the  men  that  the  dining-room  was  closed 
iind  he  could  not  furnish  them  with  food  and  that  the  rooms  were  all 
lull,  whereupon  one  of  the  men  applied  a  vile  epithet  to  applicant  and, 
immediately,  applicant  struck  him  in  the  face,  first  with  his  right  hand 
and  next  with  his  left,  and  ordered  both  men  to  leave  the  hotel,  which 
they  did,  applicant  following  them  to  the  door.  In  striking  this  man 
applicant  broke  the  long  bone  of  tlie  middle  finger  of  his  right  hand, 
dislocated  certain  joints  of  the  other  fingers,  and  strained  or  otherwise 
lamed  his  left  hand,  with  the  result  that  his  right  hand  is  permanently 
and  rather  seriously  crippled. 

The  burden  of  proof  is  upon  the  applicant  to  establish  to  a  moral 
certainty  that,  at  the  time  of  the  accident  complained  of,  applicant  was 

1.  Performing  a  service  growing  out  of  and  incidental  to  his  employ- 
ment; 

2.  That  he  was  acting  within  the  line  of  his  duty; 

3.  That  he  was  acting  within  the  course  of  his  employment  as  such ; 
This  Board  is  of  opinion  that  applicant  has  fairly  established  the 

facts  that  the  accidental  injury  complained  of  was  suflfered  while  per- 
forming a  service  growing  out  of  and  incidental  to  his  employment; 
that  he  was  acting  within  the  course  of  his  employment  as  such,  and 
that  his  injury  was  not  caused  by  his  own  wilful  misconduct,  but  we 
are  of  opinion  that  he  has  failed  to  establish  as  a  fact  that,  in  striking 
the  intruder  for  applying  to  him-self  an  abusive  epithet,  he  was  acting 
within  the  line  of  his  duty  to  his  employer,  the  defendant  herein.  That 
duty  rather  required  that  he  restrain  his  temper  and  get  the  intruders 
out  of  the  house  as  peaceably  and  expeditiously  as  possible,  using  no 
more  force  than  re(|uisite  to  accomplish  that  end.  He  may  have  been 
jiLstified  in  resenting  the  personal  insult  to  himself,  but  in  doing  that 
the  consequences  to  himself  which  flowed  from  the  act  of  resentment 
were  imputable  to  himself  and  not  to  his  employer. 

For  the  foregoing  reasons  compensation  i.s  denied  in  this  cause. 
A.  J.  PiLLSBURY, 

WiLi,  J.  French, 
Harris  Weinstock, 
Members. 
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(No.  59— Dec-mbor  8,  19]3. 
(Chapter  399,  Laws  1911.) 


The  defendant  is  the  mother  of  one  Alphouse  F.  Malaret,  who  lost  his 
lift;  by  aetident  on  the  2i)th  day  of  March,  ]!)13,  while  employed  at  the 
tannery  of  the  applieant,  Poetifch  &  Peterson,  under  such  circuni- 
.stances  as  to  entitle  his  de[>endents,  if  any,  ta  death  benefits,  as  pro- 
vidttl  by  seetion  8  (3)  of  chapter  3!»9  of  the  Laws  of  1911.  The  appli- 
cant, Sonthwestern  Surety  Insurance  Company,  was  the  insurer  of 
I'oetseh  &  Peterson. 

The  average  annual  earnings  of  the  deceased  employee  at  the  time 
of  the  injury  were  $675.00.  His  average  weekly  earnings  were  $12.98. 
The  evidence  offered  showed  that  the  defendant,  who  lived  in  France, 
was  partially  dei)endent  upon  her  son  for  her  support,  and  that  for 
three  years  prior  to  his  death  he  had  seut  to  her  annually  ati  average 
of  11.4  per  cent  of  his  wages. 

As  the  fact  of  dependency  and  the  extent  thereof  were  Uie  only  ques- 
tions in  the  case,  it  was  determined  that  the  applicants  pay  to  the 
defendant,  as  a  partial  dependent  of  lior  tleceascd  son,  the  total  sum 
of  $230.85,  payable  as  follows : 

1.  The  sum  of  $53.28  forthwith. 

2.  The  sum  of  $6.41  a  month  for  twenty-seven  crui.secutive  months, 
and 

3.  The  sum  of  .$4.50  in  the  28th  month. 

Ira  H.  Cross, 
Secretary, 


(No.  75— Deceml>er  10,  1913.) 

(Clmpler  399,  Ijiwa  1911.) 
S.\.\r     FIKLIX    Applii-aHt.    vk.     MACKONAI.])    &    KAFIN 
WESTKUN   SllUPrrV   I.NSl'KANCE  COMPANY    (, 

Sam  Field,  in  propria  pcrsotiu,  for  Applieant. 

W.  V.  Lloyd,  for  Defendants. 
This  is  an  application  for  a  tolal  disjibility  indemnity  and  for  medi- 
cal expenses.  The  applicant.  Sam  Fiild,  lomplained  of  a  broken  nose 
and  infecliHl  ents  on  his  hands,  dne  to  slivers.  The  principal  con- 
tmvcrsy  was  as  to  whether  the  said  injuric';  were  caused  by  an  accident 
while  at  work,  or  were  received  in  a  ti^ht  that  aj>plicant  had  had  about 
the  same  time.  The  evidence  iwtablishcd  the  cause  to  be  an  accident 
iiccurrinfr  in  the  course  of  employment  and  an  award  was  therefore 
made  in  favor  of  the  applicant  in  the  sum  of  twenty-six  dollars  and 
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fifty-one  cents  {$26.51),  this  being  the  amount  of  four  and  four- 
sevenths  woekly  disability  payments.  The  defendants  were  further 
ordered  to  pay  to  applicant's  physician  the  sum  of  forty-seven  dollars 
and  fifty-cents  ($47.50),  to  the  Alameda  Sanitarium  a  balance  due  of 
twenty-seven  dullara  and  fifty  cents  ($27.50)  for  applicant's  hospital 
expenses,  and  to  the  applicant  cash  in  hand  ten  dollars  ($10.00)  as 
reimbursement  for  hospital  expenses  paid  by  him. 

Ika  B.  Cboss, 
Secretary. 


(\o.  72~Decembcr  U,  1913.) 

(Chapter  399,  Laws  1911.) 

GEORGE  LINNELL,  Applicant,  vs.  NORTH  STAR  MINES  COMPANY  (a  COB- 

PORATION),  Diifciidant. 
Pebuanent  Di b ability— r^ss  OF  Okb  Eye— Sigutless  Eye  Blood.shot.— Anpli- 
cant'a  permHDenl  disability,  involving  tbe  loss  of  one  eye.  the  sightless  eye  being 
bloodshot  aad  easily  apparent  to  all  prospeotive  employers  to  tbe  dlsadvahtage  of 
applicant  ia  securing  employment,  held,  to  entitle  the  applicant  to  a  fifteon  per 
cent  disability  indemnity. 

The  facts  are  stated  in  the  opinion.  The  applicant  was  awarded  the 
sum  of  six  hundred  thirty-three  dollars  and  seventy-five  cents  ($633.75) 
as  a  total  temporary  disabilitj'  indemnity,  less  the  sum  of  five  hundred 
.seventy-two  dollars  and  eighty  cents  ($372.80)  previously  paid  on  this 
account.  The  applicant  was  further  awarded  the  sura  of  three  dollars 
and  seventy-five  cents  ($3.75)  per  week  for  twenty-sis  weeks  from  and 
after  October  15,  1913,  for  a  partial  temporary  disability,  and  one 
dollar  and  eighty-three  cents  ($1.81!)  per  week  for  partial  permanent 
disability  from  and  after  April  5,  1914,  for  seven  hundred  two  con- 
secutive weeks. 

George  Linnell.  in  propria  persmia,  for  Applicant. 
Lloyd  F.  Larue,  attorney,  for  Defendants. 

(leorge  Linnell,  while  employed  in  the  North  Star  Mines  at  (Jrasa 
Valley,  California,  was  injured  by  the  explosion  of  dynamite  caps. 
Particles  of  metal  were  driven  into  his  flesh  at  many  points  and  the 
sight  of  his  right  eye  was  destroyed. 

In  our  award  we  have  in  the  first  place  allowed  George  Linnell,  the 
applicant  herein,  indemnity  for  one  year  of  total  disability.  The 
defendant  had  allowed  such  indemnity  for  eleven  montlis,  but  did  not 
take  the  trouble  to  notify  applicant,  when  he  applied  for  his  monthly 
stipend,  that  his  compensation  would  be  discontinued  at  the  expiration 
of  another  month.  In  this  we  think  that  the  employer  did  not  treat  its 
injured  employee  fairly,  and  that  it  was  not  unreasonable,  in  view  of 
his  physical  condition,  for  applicant  to  claim  another  month's  total 
disability  indemnity. 
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In  addition  to  this  we  have  allowed  applicant  six  mouths'  temporary 
partial  disability  amounting  to  three  dollars  and  seventy-five  cents 
($3.75)  per  week  in  order  to  give  him  a  reasonable  time  during  which 
to  train  his  remaining  eye  to  do  the  work  of  both  eyes.  Linnell  is 
young,  being  twenty-seveu  years  of  age,  and,  by  the  exercise  of  dili- 
gence, should  be  able  so  to  train  himself  in  the  course  of  half  a  year. 
Meantime,  also  by  the  use  of  due  diligenee,  he  should  be  able  to  seenre 
work  at  not  more  than  one  dollar  ($1.00)  per  day  leaa  than  he  was 
receiving  at  the  time  of  his  injury,  viz.,  three  dollar.^  and  twenty-five 
cents  ($3.25)  per  day. 

Ijinnell's  sightless  eye  is  bloodshot  and  will  probably  remain  ao.  It 
will  easily  be  noticed  by  all  prospective  employers  that  there  is  some- 
thing the  matter  with  that  eye,  and  that  fact  will  militate  against  hl-n 
ability  to  compete  in  an  open  lalior  market.  This  disability  is  per- 
manent, and,  after  mature  consideration,  we  have  fixed  the  extent  of 
such  disability  at  15  per  cent  of  the  daily  wage  which  he  was  receiving 
at  the  time  of  his  injury,  and  have  allowed  him  sixty-five  per  cent  of 
this  sum  for  the  period  of  seven  hundred  two  weeks  remaining  before 
the  expiration  of  the  fifteen  year  limit.  We  are  aware  that,  in  doing 
this,  we  have  raised  the  percentage  two  or  three  points  above  awards 
made  in  previous  eases,  but,  in  the  light  of  additional  experience,  we 
have  come  to  the  conclusion  that  our  earlier  estimates  wore  lower  than 
justice  warrants.  This  Hoard  does  not  regard  precedents  even  which 
it  itself  has  establishe<1  as  unchangeable  where  the  demands  of  justice 
require  a  change. 

A.   J,    PiLLSBURY, 

Harris  Weinstock, 


(No.  70— December  31,  1913.) 

(Chapter  S99,  Laws  1911.) 

ATJCR  A.  CHATBL,  Applkanl.  va.  SOUTHWESTERN  StritRTY  INSURANCE 


Dependencv-  Conclusive  Pbebiimi-tion — Widow  anh  Son  or  Deceased  by 
KoRMEB  WiKE. — While  the  net  provides  that  n  wife  is  conclusively  preaumed  to 
he  Holcly  aoij  wholly  depeuilent  upon  her  hushand,  nn<l  aleu  that  a  minor  child  is 
conciuBivoly  presumed  to  be  solely  and  wholly  dcjwndcnt  upon  its  parent,  there 
beinfc  no  aurviving  dependent  parent,  such  sections  are  not  to  be  constnied  as 
divesting  either  or  both  of  such  dependents  of  tlicir  riRht  to  compensation  In 
enaes  where,  aa  here,  both  are  dependent  upon  tlie  same  deceased  employee.  In 
such  case  the  righls  of  both  are  governed  hy  subdivision  (c)  of  acction  9  of  the 
Btatnle.  providing  that  in  all  other  cases  questions  ot  dependency  arc  to  be 
decided  in  accordance  with  the  fact  aa  (he  matter  may  he.  and  where  there  is 
more  than  one  wholly  dependent  upon  tlie  deceased  employee,  the  award  is  to  lie 
divided  equally  between  them. 
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This  is  an  application  for  a  death  beuefit.  The  applicant  is  the 
widow  of  Joseph  E.  Chatel,  who  was  employed  as  a  structural  iron 
worker  by  defendant  F.  K.  Peel  Company,  and  was  killed  by  a  fall  on 
May  28,  1913.  The  rest  of  the  facta  are'.stated  in  the  opinion.  The 
only  controversy  was  as  to  the  distribution  of  the  award  among  the 
dependents.  An  award  was  made  of  three  thousand  six  hundred  dollars 
($3,600.00),  payable  half  to  the  applicant  as  widow,  and  half  to  Joseph 
E.  Chatel.  legal  guardian  of  the  minor  sou  of  the  deceased  by  a  former 
wife.  Payments  to  each  were  orderetl  to  be  made  at  the  rate  of  eleven 
dollnrs  and  fifty-four  cents  ($11.54)  per  week  until  fully  paid. 

Alice  A,  Chatel,  in  propria  persona,  for  Applicant. 

^Yallace  &  FolHzer  and  Joseph  T.  Chatel,  guardian,  for  Carl  E. 
Chatel,  a  minor. 

William  V.  Lloyd,  attorney,  for  Defendant,  Southwestern  Surety 
Insurance  Company. 

One  Jateph  E.  Chatel,  an  iron  worker,  was  killed  by  accident  on 
the  2«th  day  of  iMay,  1913.  while  in  the  employ  of  the  P.  K.  Peel  Com- 
pany. He  left  a  widow,  Alice  A.  Chatel,  and  a  son  by  a  former  mar- 
riage, Carl  E.  Chatel,  a  minor.  The  Southwestern  Surety  Insurance 
Company  assumed  the  liability  of  the  F.  K.  Peel  Company  and,  a  ques- 
tion arising  as  to  the  disposition  of  the  death  benefit  payable  in  the 
ease,  said  insurance  company  very  properly  discontinued  payments  of 
the  death  benefit  to  the  widow  until  the  issue  should  be  determined. 
To  that  end  Alice  A,  Chatel,  the  widow,  instituted  this  proceeding. 

Applicant  claims  that,  inasmuch  as  subsection  (3)  of  section  9  of 
chapter  399  of  the  Laws  of  1911  declares  that  the  widow  of  one  so  killed 
liy  accident  shall  be  conclusively  presumed  to  be  solely  and  wholly 
dependent  for  support  upon  her  hasband,  she  is  the  itole  and  only 
dependent  and  entitled  to  receive  the  entire  death  benefit,  and  that  the 
child  must  look  to  her  for  such  allowance  for  its  support  as  may  be 
proper  in  the  circumstanc<». 

Subsection  -i  of  section  9  of  chapter  399  of  the  Laws  of  1911  is  as 
follows : 

(3)   The  following  shall  be  conclusively  presumed  to  be  solely 
and  wholly  dependent  for  support  upon  a  deceased  employee; 
(a)   A  wife  upon  a  husband. 

(fej.  A  husband  upon  a  wife  upon  whose  earnings  he  is  partially 
or  wHUly  dependent  at  the  time  of  her  death. 

(c)  A  child  or  children  under  the  age  of  eighteen  years  (or  over 
said  age,  but  physically  or  mentally  incapacitated  from  earning), 
upon  the  parent  with  whom  he  or  they  are  living  at  the  time  of  the 
death  of  such  parent,  there  Ix'ing  no  surviving  dependent  parent. 
In  case  there  is  more  than  one  child  thus  dependent,  the  death 
benefit  shall  be  divided  ecjually  among  them.  In  all  other  cases 
questions  of  entire  or  partial  dependency  shall  be  determined  in 
12—11595 
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accordance  with  the  fact,  as  the  fact  may  be  at  the  time  of  the 
death  of  the  employee,  and  in  snch  other  cases  if  there  is  more  than 
one  person  wholly  dependent,  the  death  benefit  shall  be  divided 
equally  among  them  and  persons  partially  dependent,  if  any  shall 
receive  no  part  thereof,  and  if  there  is  more  than  one  person  par- 
tionally  dependent,  the  death  benefit  shall  be  divided  among  them 
according  to  the  relative  extent  of  their  dependency. 

If  we  assume  "solely  and  wholly"  to  be  the  equivalent  of  "sole  and 
only,"  we  have  the  situation  of  having  two  dependent  who  are  each  of 
Ihcm  "sole  and  only"  dependents,  viz.,  the  widow  of  the  deceased  hus- 
band and  the  child  by  a  farmer  marriage,  such  child  having  "no  sur- 
viving dependent  parent."  In  which  case  two  dependent  mutually 
exclude  each  other  from  the  classes  of  dependents  which  are  con- 
clusively presumed  to  be  solely  and  wholly  dependent  and  throw  them 
both  into  the  classification  with  "all  other  cases,"  provided  for  in  sub- 
division (c)  where,  if  there  be  more  than  one  person  wholly  dependent, 
"the  death  benefit  shall  be  divided  equally  among  them."  We  are 
inclined  to  accept  this  view  of  the  law  iu  this  ease  for  the  further  rea- 
son that  the  statute  makes  no  provision  for  dependent  children  where 
.such  children  do  have  a  surviving  dependent  parent,  but  requires  such 
children  to  look  to  such  dependent  parent  as  being  the  "sole  and 
wholly"  dependent  of  the  deceased  workman. 

If,  however,  we  take  the  view  that  the  conclusive  presumption  of 
.s(Je  dependency  runs  to  the  widow  only  in  those  cases  where  there  are 
no  children  by  a  former  marriage  without  surviving  dependent  parent, 
then  the  wife  and  child  by  a  former  wife  are  wholly  dependents  in 
common  and.  under  the  statute,  must  share  equally  in  the  death  benefit. 

Likewi.>;e,  if  we  assume  that  the  phrase  "solely  and  wholly"  means 
no  more  than  "wholly,"  we  arrive  at  the  same  inevitable  conclusion 
and  have  no  choice  but  to  divide  the  death  benefit  equally  between  the 
jipplicant  and  the  defendant,  Carl  E.  Chatel,  decedent's  minor  child 
b_\'  a  former  niarriape. 

A.   J,   PlLLSBUBY, 

Will  J,  French, 
Harris  Weinstock, 
Members. 


(No.  73— December  22,  1913.)  ^- 

CChapler  399,  Laws  1911. >  '' 

Applica«t.   vs.  JENNIE 

William  H.  Schooler,  attorney,  for  Defendant. 
This  is  an  application  to  have  adjudicated  the  right,  if  any,  of  the 
defendant  Jennie  Smith  to  a  permanent  disability  benefit.    The  defend- 
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aot  was  injured  by  accident  on  November  21,  1912,  while  in  the  employ- 
ment of  the  applicant  Sterling  Laundry  Company,  receiving  a  badly 
crushed  left  hand.  The  accident  was  caused  by  the  defendant's  hand 
being  caught  between  the  rftllere  of  a  mangier,  stripping  it  of  skin  and 
ligaments.  Compensation  was  paid  by  the  employer  for  forty-five 
weeks  and  medical  expenses  to  the  extent  of  fonr  hundred  and  forty- 
hix  dollars  ($446.00).  The  issue  now  raised  is  as  to  the  extent  of  the 
disability,  if  any,  at  the  date  of  the  application,  November  20,  1913, 
The  evidence  showing  that  a  partial  permanent  disability  had  resulted, 
an  award  was  made  in  favor  of  the  defendant  in  excess  of  compensation 
previously  paid,  in  the  sum  of  $2,925  per  week  for  319.32  consecutive 
weeks,  total  amount  of  such  payments  being  nine  hundred  thirty-four 
dollars  ($934.00). 

On  January  23,  1914,  the  defendant  herein  presented  her  applica- 
tion for  a  review  of  the  award,  which  was  on  the  day  foUomng  denied 
for  the  reason  that  it  had  not  been  filed  within  thirty  days  of  the  date  of 
the  award,  as  re(|uired  by  law. 

Ira  B.  Cboss, 
Secretary. 


(No.  74— December  22,  1913.) 

(Chapter  399,  Laws  1911.) 

IIABTIN   riETROVOSKY,   Appliraut.   vs.    WESTERN    MEAT   COMPANY    (a 

COBPOBATiON),  DciendaiU. 

The  applicant,  Martin  Pietrovo,sky,  was  injured  by  a  fall  on  May  26, 
1913,  causing  a  (ompound  fracture  of  the  left  leg.  He  was  treated 
by  the  surgeon  of  the  employer  and  pronounced  cured  on  November  10, 

1913.  The  applicant  claimed,  however,  that  he  was  still  disabled  and 
brought  this  application.  The  oidy  (jncstion  was  as  to  the  duration  of 
the  disability.  It  ap[)e!ired  that  recovery  was  much  rt'tarded  by  reason 
of  the  advanced  age  of  the  applicant — sixty-seven  years.  After  the 
taking  of  testimony  an  award  was  made  in  favor  of  the  applicant  in 
the  snm  of  two  hundred  twelve  dollars  and  forty  cents  ($212.40),  this 
being  the  aura  of  the  total  disability  payments  due  up  to  January  1, 

1914.  A  partial  disability  award  was  also  made,  payments  to  com- 
mence with  January  1,  1914,  and  continue  until  May  1,  1914,  at  the 
rate  of  four  dollars  and  twenty-.six  cents  ($4.26)  per  week,  all  dis- 
ability indemnities  to  cease  at  the  latter  date  unless  otherwise  ordered 
by  the  Board. 

Ira  B.  Cross, 
Secretary. 
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(No.  76— December  31.  1913.) 

(Chapter  3S9,  Laws  1911.) 
P.  GOMEZ,  Applkfint.  vs.  SOUTH  EIJKEKA  MINING  COMPANY   U 
nan),  Di-fcudam. 

FEtoxiMATE  Cause — Diheahk  Foijx>wing  Accident. — If  a  person  is  Rhown  to  be 
tlinabled  by  a  diseane,  Biii^h  as  tubercular  pleiirisj',  which  rmulls  from  and  is 
proximately  caused  by  accidental  injury,  he  is  eutilled  lo  coni|)ensation  therefor. 
A  disease  proximately  lollowlnic  an  accident  in  to  be  distiiucuished,  however,  from 
an  occupational  disease,  for  which  no  compenHation  is  allowed  by  the  act. 

rsoxiMATE  (?AUSE— TUBEBCL'LAB  PLEUBiSY — FiNitiNo  OF  Fact. — Evidence  held  to 
rIiow  that  apiiltennC  bud  received  an  injury  to  the  tntereosinl  nerve  as  a  rexull 
of  an  accident  while  at  work.  The  evidence  failed,  however,  to  shoH*  tbat  a 
present  condition  of  probable  tubercular  pleuris]'.  developing  three  weeks  nfler 
the  accident,  was  caused  by  the  said  accident. 

The  facts  are  stated  in  the  opiniou. 

F.  Gomez,  in  propria  persona,  for  Applicant. 
W.  H.  Sclimai,  superintendent,  for  Defendant. 

Faustino  Gomez,  a  miner,  while  working  in  the  mine  of  the  South 
Eureka  Alining  Company  near  Sutter  Creek  in  this  state,  on  the  night 
of  Aufnwt  5th,  191S,  siutained  an  injury  by  a  tjuantity  of  "gouge" 
falling  out  upon  him  and  striking  him  in  tJie  right  side.  ITe  quit  work 
at  once  and  did  not  return  to  work  again  until  the  15th  of  September, 
1913. 

On  the  day  following  the  injury,  as  well  as  upon  subsetiuent  days, 
he  presented  himself  to  the  company's  physician,  Dr.  J.  II,  McLaugh- 
lin, but  the  company's  doctor  found  nothing  serious  enough  the  matter 
with  Gomez  to  occasion  disability,  and  on  the  8th  of  September  refusetl 
to  give  Gomez  a  certificate  of  disability,  nor  did  Dr.  JIcLaughlin  report 
the  injury  lo  the  South  Eureka  Mining  Company  as  involving  any  dis- 
ability whatever. 

However,  Dr.  P.  S.  Goodman,  who  later  attended  the  applicant, 
furnished  a  written  statement  setting  forth  the  results  of  his  diagnosis 
as  Iwing  a  fracture  of  two  rilis  and  a  bruising  or  pinching  or  other 
injury  to  the  intercostal  nerve  of  Gomez  on  the  right  sitle,  although  an 
X-ray  plate,  taken  subset juently.  shows  that  no  ribs  were  fractured. 
Dr.  Goodman  may  he  right  as  to  a  bruising  of  the  intercostal  nerve. 
This  view  is  strengthened  by  the  testimony  of  Dr.  G.  L,  Lynch  of 
Amador  City,  who  chanced  to  be  present  in  Dr.  P.  S.  Goodman's  oflfice 
at  Sutter  Creek  while  the  latter  was  making  an  examination  of  Gomez, 
and,  according  to  the  best  of  Dr.  Lynch 's  recollection.  Gomez  was  at 
ihat  time  suffering  from  inflammation  of  the  intercostal  nerves  at  the 
point  of  iujury.  Dr.  Lynch  still  found  a  sensitiveness  in  the  region 
on  re-pxamination  on  the  19th  of  December  when  testimony  was  taken 
by  Special  Examiner  Pillsburj'. 
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Not  being  wholly  satisfied  with  the  eoncliisions  reached  by  the  phy- 
sicians above  mentioned,  the  Industrial  Accident  Board  had  Gomez 
brought  to  San  Francisco,  where  he  was  thoroughly  examined  by  Dr. 
Moj-ton  R.  Tjibbona,  who  found,  after  taking  an  X-ray  photograph, 
that  there  had  been  no  fracture,  dislocation,  distortion  or  malposition 
of  any  liind  and  no  injury  to  the  liver,  but  admitted  a  possibility  of 
injury  to  the  intercostal  nerve  at  the  time  of  the  accident.  We  think 
that  the  evidence  is  sufficient  to  warrant  a  finding  of  fact  to  that  effect, 
and  we  have  accordingly  allowed  a  disability  indemnity  for  four  and 
four-sevenths  (4^)  weeks  from  and  after  the  eighth  day  following  the 
accident. 

Dr.  Gibbon's  examination,  however,  recorded  a  possibility  of  a  far 

more  serious  disability  than  this,  and  that  is  a  "probable  tiibereular 

pleurisy  either  on  the  diaphragm  or  the  thoracic  wall  or  on  the  lung 

adjoining  these  parts."     This  malady   may   prqve  serious,  the  more 

•   especially  if  Gomez  goes  back  to  work  underground. 

Unfortunately  for  Gomez,  there  is  no  evidence  connecting  this 
tubercular  condition  with  the  injury  suffered  August  5,  1913.  and 
tuberculosis  is  the  result  of  a  disea.se  infection  rather  than  being 
proximately  caused  by  accident.  The  compensation  laws  of  California 
have  not,  as  yet,  made  provision  for  those  suffering  from  occupational 
diseases,  although  the  line  of  demarcation  between  a  disease  that  proxi- 
mately follows  an  accident,  and  is  therefore  within  the  protection  of 
the  act,  and  a  disease  which  is  occupational  rather  than  accidental  in 
its  origin,  is  sometimes  shadowy  and  hard  to  follow. 

Gomez  returned  to  his  work  on  September  15,  1913,  apparently  as 
well  as  ever,  and  continued  to  work  twenty-one  (21)  or  tweutj'-two 
(22)  days,  whereupon  this  new  trouble  came  upon  him.  The  interim 
was  ample  for  him  to  contract  the  new  malady  without  connection  with 
the  old  injurj-  sustained  August  5.  1913.  At  alt  events  the  burden  of 
proof  to  establish  as  a  fact  that  any  tubercular  pleurisy,  which  may 
have  developed  after  Gomez  had  returned  to  his  work,  was  proximately 
caused  by  the  accident  complained  of  seems  impossible  to  sustain  by 
any  evidence  obtained  in  this  cas:e. 

A,    J.    PlLUSBURY, 

Will  J.  French, 

Members, 
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(No.  77— December  31,  1913.) 

(Chapter  399,  Laws  1911.) 

NOIT  KEGALLIE,  Applicant,  vb.  CALIFORNIA  COTTON  MILLS  COMI'AXY 


a  twine  liniahiDg  macbine  he  was  tending,  and  applicaot's  etory  is  that  he  vran 
injured  in  iiuiling  a  broken  thread  out  of  the  Bearing,  and  tlie  evidenee  sulnnitteci 
by  the  defendant  ia  that  it  is  extremely  improbable  that  the  broken  thread  couliJ 
have  falJen  into  the  searinK,  hiM.  that  the  evidence  is  suffieient  to  support  a 
fiodint!  that  eppJicant  was  injured  while  acting  in  the  line  of  hia  dut;,  be  beinic 
injured  b;  the  machine  he  was  employed  to  tend. 

The  facts  are  stated  in  the  opinion.  An  award  was  made  in  favor 
of  the  applicant  in  the  sum  of  one  thousand  dollars  ($1,000.00),  less 
fifty  dollars  and  sixty-three  cents  ($50.63)  heretofore  paid  to  the  appli- 
cant as  compensation.  The  award  was  made  paj'able  at  the  rate  of 
$2.22  per  week  for  four  hundred  twenty-eight  weeks  and  until  fully 
paid. 

Nott  Eegallie,  at  the  time  of  the  injury  which  forms  the  subject 
matter  of  this  controversy,  was  a  lad  of  sixteen  years  of  age,  with  only 
ten  (10)  days'  experience  in  tending  a  twine  finishing  machine  at  the 
California  Cotton  Mills  in  Oakland,  California.  His  duties  were  to 
remove  the  empty  spools  from  the  rack  and  put  full  spools  in  their 
places,  and  also  to  watch  the  threads,  and  if  any  of  them  broke  to 
catch  them  up  and  tie  them.  The  twine  runs  diagonally  from  the  spools 
through  a  bath  nf  starch  and  over  a  large,  heated  drum  and  then 
straight  to  another  rack  adjacent  to  the  starting  point,  where  it  is 
rewound  upon  other  spools.  The  operation  is  simple  and  the  duties  are 
scon  learned.  At  the  left  end  of  the  drum  are  a  belt  and  pulley,  and, 
below,  a  slow-moving  gearing  with  spoked  wheels.  It  was  in  this  gear- 
ing that  Regallie  got  his  right  hand  caught  and  badly  crushed. 

Just  how  the  accident  happened  is  not  clear,  because  no  one  but 
Regallie  was  present  when  it  happened.  He,  himself,  declares  that  one 
of  the  threads  broke  and  fell  into  the  gearing  and-  that,  in  reaching  his 
hand  through  the  spokes  to  pull  the  thread  out.  he  got  his  hand  caught. 
The'  defendant's  witnesses  insist  that  if  a  thread  broke  it  could  not  by 
uny  means  fall  into  the  gearing,  liut  would  either  be  held  by  a  pro- 
tecting bar  or  be  caught  by  the  rapidly  revolving  pulley  directly  above 
the  gearing.  An  inspection  of  the  machine  by  the  chairman  of  this 
Board  strongly  supiwrts  the  contention  of  the  defendant's  witnesses. 

Nevertheless,  the  boy  did  get  his  hand  into  that  gearing,  and,  while 
it  is  improbable  that  a  thread  had  fallen  into  it,  as  he  claims,  it  is 
not  impossible  that  it  may  have  done  so. 

Defendant  opposes  this  claim  on  the  ground  that,  at  the  moment 
of  the  accident,  Regallie  wa.i  not  "acting  within  the  line  of  his  duty" 
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within  the  meaning  of  the  act,  inasmuch  as  his  employment  did  not 
require  that  he  go  near  that  gearing. 

A  too  strict  construction  of  the  "line  of  duty"  provision  of  the 
act  would  well-nigh  defeat  the  purposes  of  the  act.  A  machine  operator 
is  not  like  the  machine  itself,  absolutely  without  choice  or  volition. 
Some  latitude  of  discretion  as  to  duty  must  be  allowed  to  every  human 
being.  Had  Regallie  gone  from  his  own  machine  to  some  other  part 
of  the  faiitory,  and  injured  himself  while  "monkeying"  with  a  machine 
with  which  he  hod  nothing  to  do,  the  defendant's  contention  would  have 
more  force,  but  he  did  not.  He  was  injured  while  tending  the  machine 
he  was  set  to  tend,  and,  a^  he  insists,  while  trying  to  pull  a  broken 
thread  out  of  the  gearings.  He  nmy  be  right.  There  is  only  the  unlike- 
nhood  of  the  occurrence  to  oppose  his  positive  testimony  and  the 
unquestioned  fact  that  he  did  get  his  hand  mangled,  badly  mangled,  in 
that  gearing.  Interpreting  the  above  provision  in  a  broad  and  liberal 
manner,  we  therefore  find  ttiat  the  injury  was  sustained  while  he  was 
"acting  within  the  line  of  his  duty." 

The  compensation  which  the  Industrial  Accident  Board  is  empowered 
to  allow  in  this  ca-e  falls  pitifully  short  of  l>eing  "compensation" 
within  the  popular  meaning  of  the  term,  a  "making  whole"  for  what 
one  has  lost.  His  wages  were  only  one  dollar  {$!)  per  day  and  the 
t'ompensation  to  be  paid  to  him  is  the  minimum  allowed  by  the  law 
governing  compensation  cases,  and  yet,  at  the  very  threshold  of  his 
years  of  earning  ability,  bis  physical  efficiency  is  reduced  for  life  by  at 
least  thirty-five  per  cent,  a  handicap  he  must  carry  while  he  lives. 
Even  with  two  good  band:?,  he  had  only  a  fighting  chance  to  find  a  self- 
sustaining  station  in  life. 

"Compensation,"  to  be  at  all  adefiuate  Jn  Regallie's  ease,  would 
require  its  payment  twice  or  thrice  as  fast  as  this  Board  has  power  to 
order  its  payment.  It  would  also  require  that  it  be  paid  to  a  guardian 
who  would  see  to  it  that  Regallie  was  sent  to  a  manual  training  school 
for  backward  pupils  zo  that  his  belated  mentality,  as  well  as  his  crippled 
right  hand,  might  be  developed,  thus  making  it  possible  for  him  to 
reach  a  self-sustaining  earning  status.  If  this  is  not  done  he  is  likely, 
sowner  or  later,  despite  the  compensation  awarded  him  by  this  Board, 
to  become  a  public  charge.  The  new  act  will  give  the  Commission  more 
discretionary  power  as  to  the  distribution  of  the  compensation  award. 

A.   J.   Pn-LSBITRY, 

Harris  Weinstock, 
Members. 
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(No.  80— January  12.  1914.) 

(Chapter  399,  L.awa  1911,) 

1'.  \V.  TKKACY.  urARWAN  of  the  i-krson  anh  ehtatb  of  Thomas  Fbahoih 
Tkeacy,  MiNOit  ruiMi  OF  Thomas  Theacv.  iikceahei).  Applicant,  vs.  STAXU- 
AUU  OIL  COMPANY  (a  cok^sation).  U'-fiMidanl. 

The  Applicant  was  unrepresented. 

//.  //.  AshUy,  attorney,  for  Defendant. 
This  is  an  applicatiiui  for  a  death  benefit.  The  applicant,  1*.  W. 
Treac.v.  is  the  k'sal  ^lardian  of  Thomas  Francis  Treac.v,  a  minor,  the 
son  of  Thomas  Treacy,  deceased.  The  deceased  was  killed  on  Decem- 
ber 4,  1913,  by  aceideiit,  while  working  in  the  employment  of  the 
defendant.  Standard  Oil  Company.  This  application  was  brought  to 
obtain  an  adjudication  of  the  mea>>ure  of  liability  of  the  defendant, 
there  being  no  controversy  as  to  the  fact  of  liabilit.v.  An  award  was 
made  in  favor  of  the  applicant,  for  the  use  and  benefit  of  the  minor 
in  the  sum  of  two  thousand  seventy  dollars  ($2,070.00),  payable  at  the 
rate  of  thirteen  dollars  and  twenty-seven  cents  ($13.27)  per  week  for 
one  hundred  fifty-six  consecutive  weeks  and  until  wholly  paid. 

Iba  B.  Ckoms, 
tSccrctary. 


(No.  82— February  4,  1914.) 

{Chapter  199.  Lnwa  1911.) 


y.Appii- 


Clikkfring  £■:  Oreyury,  attorneys,  for  Applicant. 

Edward  Clark,  in  propria  persona,  for  Defendant. 
This  is  an  application  by  the  emphiyer  to  have  determined  the  dura- 
tion of  the  di.'^ability  of  the  defendant,  Kdward  Clark,  who  was  injured 
by  accident  on  November  •i.  1913,  sustaining  a  sprained  ankle.  Com- 
pensation had  been  paid  by  the  employer  f<ir  four  and  six-sevenths 
weeks  partial  disability.  An  award  was  made  in  favor  of  the  defeud- 
iint  as  a  temporary  partial  disability  indemnity  in  the  sum  of  eighty- 
six  dollars  and  forty-nine  cents  ($S6.49),  less  the  sum  of  forty-five 
dollars  and  fifty-two  cents  ($45.52)  previously  paid  by  applicant  on 
this  account.  The  amount  still  due  being  compensation  for  a  period  of 
four  and  two-sevenths  weeks  additional  temporary  partial  disability 
was  made  pa.vable  at  the  rate  of  two  dollars  and  thirty-two  cents  ($2.32j 
j)er  week. 

Ira  B.  Cross, 
Secretary. 
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(No.  78— February  5,  1914.) 

(Chapter  393.  Laws  1911.) 

IjOVAS  CHARLES  VEUCOLTEItR,  Applicant,  vs.  STAXD.A.Iin  OIL  COMPANY 

(a  cobpobatios ) ,  Defendant. 

VALiniTr  OF  Kki.easb — Wast  of  t'oN  si  deration — Payment-  of  Musical  Ex- 
penses.— Where  nn  Injured  employee  releases  his  employer  from  linbility  in  con- 
sideration of  the  payment  by  (he  latter  of  tneilitnl  expenses  for  treatment  ordered 
by  the  employer  at  his  own  expense,  sutli  consideration  is  not  valid  as  it  is  in 
no  way  a  debt  owi>d  by  the  employer  to  the  employee.  The  releaxe  is  therefore 
ineffectual  and  void. 

Id. — Past  (^onhii>ebation. — A  release  exeeiited  br  a  condition  precedent  to  rereivin)[ 
WQjces  or  compensation  already  due  and  payable  ia  nut  a  releaae  al  all  bur  only 
a  receipt  for  the  amount  then  due.  A  eomproniise  and  settlement  of  claim  as 
allowed  under  section  28  of  the  Hoseberry  Act  implies  a  givioK  and  takiug  on  the 
part  of  both  parties  to  the  issue. 

Ui'BATiON  OF  DiHABiLiTir— Pain  an»  Incokvenibsce. — Where  the  evidence  shows 
that  the  disability  due  to  a  broken  bone  had  ceased,  althoutcb  the  luiln  and  incon- 
venience resulting  from  the  injury  and  from  the  effort  to  bring  the  Injured  mem- 
ber back  into  use  had  not,  the  applicant  is  not  entitled  to  further  compeniiuliun. 
The  compensation  law  does  not  pay  for  pain  or  inconvenience,  but  only  for  loss 
of  earning  power  through  disability  to  labor. 

The  facts  are  stated  in  the  opinion.  The  release  of  liability  exeeiited 
by  the  applicant  was  declared  void  and  an  award  was  made  in  the  sum 
of  fowrteen  dollars  and  ninety-four  cents  ($14.04)  for  partial  disability 
lariting  from  September  6  to  September  27,  1913,  in  excess  of  the  eom- 
pensation  previously  paid  up  to  September  6. 

Louis  Charles  Vercoutere,  on  July  11th,  while  in  the  employ  of  the 
Standard  Oil  Company  near.  Coalin^a  in  this  state,  suffered  a  consider- 
able injury  to  one  of  his  feet.  He  received  hospital  treatment  to  the 
amount  of  fifty-five  dollars  ($o5)  and  medical  service  to  the  amount 
of  thirty-three  dollars  ($33),  both  provided  by  the  employing  company. 
He  also  received  full  wages  up  to  and  including  the  5th  day  of  Septem- 
ber, 1913,  the  Standard  Oil  Company  having,  in  that  district,  adopted 
the  system  of  paying  full  wages  during  di>ability  instead  of  the  sixty- 
five  per  cent  provided  by  the  act. 

On  the  5th  or  6th  of  September,  as  a  condition  precedent  to  receiv- 
ing compensations  long  due  and  payable,  applicant  was  retpiired  to 
sign  a  release  of  all  claims  against  the  defendant  corporation  for  any 
further  disability  grawing  out  of  the  accident  referred  to.  Among 
the  considerations  set  forth  waj<  the  fifty-five  dollars  ($;»i>)  which  the 
liefendant  corporation,  not  the  applicant  herein,  owed  to  the  hospital  in 
which  applicant  was  placed  by  defendant's  directiim,  and  another  item 
of  alleged  consideration  was  for  medical  and  surgical  services  rendered 
applicant,  likewise  at  the  direction  and  at  the  cost  of  the  defendant 
corporation,  and  which  was  in  no  sense  a  debt  or  obligation  owing  by 
applicant  herein.     It  needs  no  court  to  determine  that  such  alleged 
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considerations  were  not  considerations  at  all  and  had  no  place  whatever 
in  any  purported  release  of  liability  under  the  act. 

A  further  consideration  alleged  in  the  pretended  release  was  the 
payment  of  one  hundred  fifteen  dollars  and  fifteen  cents  ($115.15) 
compensation  or  wage  payments  made  according  to  the  custom  followed 
in  that  district  and  in  the  payment  of  which  no  advantageous  excep- 
tion was  made  on  applicant's  l>ehalf.  This  Commission  has  held  that 
a  compromise  and  settlement  of  claim,  as  allowed  under  section  28  of 
the  Roseberry  act,  implies  a  giving  and  taking  on  the  part  of  both 
parties  to  the  issue,  and  that  a  release  extorted  as  a  condition  precedent 
to  receiving  what  is  already  due  and  payable  Is  not  in  fact  a  release 
at  all  but  only  a  receipt  for  the  amount  then  due  and  paid.  We  so  hold 
iu  this  case. 

The  evidence  in  this  case  shows  that,  at  the  time  of  the  alleged  final 
settlement  and  discharge  of  applicant  from  defendant's  employ,  appli- 
cant had  not  in  fact  fully  recovered,  that  a  partial  disability  existed 
for  three  weeks  longer,  by  which  time  the  disability  terminated, 
although  the  pain  and  inconvenience  resulting  from  the  injury  had  not. 
The  compensation  law  does  not  pay  for  pain  or  inconvenience,  but 
only  for  los,s  of  earning  power  through  disability  to  labor,  and  we  are 
of  opinion  that  such  disability  ceased,  in  Vercoutere's  case,  by  Septem- 
ber 27,  1913,  and  made  our  award  accordingly. 

A.   J.    PiLLSBUBY, 

Wn^L  J.  French, 

Members. 


(No.  61— February  6,  1914.) 

(Chapter  S99.  Laws  191 1.) 
W.  O.   CLARY,   Appliva, 

AfCtoENT — 1Ieh?iia — Tempo^rt  Disability — Operation. — Hernia  is  more  in  tlii; 
naturi.'  of  a  disease  (ban  it  \e  tbc  rpsiilt  nf  accicliMitnl  injury,  and  whrrt>  it  is 
immediafeTy  occasioned  by  accident  il  can  inflict  no  more  than  a  temporary  dis- 
ability in  most  cases;  it  is  remediable  by  operation,  and,  when  tbe  employfr 
offera  to  bear  tbe  cost  of  sn  operation  and  liospital  Irealnicut  and  to  pay  coin- 
pensntion  nbile  the  patient  is  ineapneitated  from  eaming  as  the  result  of  Ruch 
operation,  no  more  will  be  required. 

This  was  an  application  for  compensation  on  account  of  inguinal 

hernia.     The    facts    are    staled    in    the   opinion.     Compensation    was 
awarded  for  partial  disability  up  to  the  time  the  applicant  rejected  an 
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cffer  of  the  employer  to  pay  the  expenses  of  an  operation :  amount 
$23.40,  together  with  the  ecst  of  a  truss  in  the  amount  of  $6.00. 
W.  0.  Clary,  in  propria  persona,  for  Applicant. 
Oscar  Sutro,  attorney,  for  Defendant. 

On  or  about  the  23d  of  Dec-ember,  1912,  one  W.  O.  Clary,  a  laborer, 
in  the  employ  of  the  Standard  Oil  Company,  while  engaged  with  others 
in  rolling  upon  a  wagou  some  heavy  concrete  sewer  pipe,  suffered  an 
abdominal  strain  which,  the  next  day,  resulted  in  an  inguinal  hernia. 
By  direction  of  his  superior  in  the  employ  of  the  defendant  corporation, 
Clary  was  directed  to  consult  Dr.  Abbott  of  Richmond,  who  told  him 
that  he  had  been  ruptured,  that  he  would  have  to  make  up  his  mind 
to  undergo  an  operation  and  advised  him  to  secure  a  tru^s,  which  Clary 
did  and  applied  it  as  Dr.  Abbott  directed.  Light  employment  was 
furnished  applicant  from  that  time  forward,  without  diminution  of 
wages,  until  on  or  after  the  3d  of  July,  1913,  when,  for  other  reasons, 
Clary  was  discharged  from  the  service  of  the  company,  whereupon  he 
made  claim  for  compensation  for  his  injury  which,  being  denied,  this 
proceeding  was  instituted. 

The  consensus  of  medical  and  surgical  opinion  runs  to  the  eff(;et 
that  hernia  is  very  rarely,  in  any  proper  sense,  the  result  of  an  acci- 
dental injury;  that  the  accident  is  at  best  no  more  than  the  occasion 
rather  than  the  cause  of  the  malady  ;  that  the  origin  of  the  difficulty  is 
congenital  and  more  in  the  nature  of  a  disease  than  of  an  injury ;  that 
every  claim  for  compen.sation  based  upon  an  alleged  rupture  is  to  be 
viewed  with  suspicion.  We  are  of  the  opinion,  however,  that  in  the 
ease  of  Clary,  something,  be  it  ever  so  slight,  did  happen  to  him  in  the 
way  of  an  injury,  and  that  by  reason  of  such  injury  his  earning  power 
was  temporarily  reduced  as  measured  in  an  open  labor  market. 

But,  at  the  worst,  an  inguinal  hernia  can  inflict  no  more  than  a 
temporary  disability,  inasmuch  as  it  is  clearly  remediable.  Operations 
for  its  cure  are  attended  with  little  danger  and  are  almost  uniformly 
Bueeessful.  Where,  as  in  this  cause,  the  employer  offers  to  bear  the 
cost  of  an  operation  and  hospital  treatment,  and  to  pay  compensation 
while  the  patient  is  incapacitated  from  earning  as  a  result  of  the 
operation,  it  is  difficult  to  see  upon  what  ground  a  claimant  can  demand 
more  than  this.  Sound  public  policy  a.ssuredly  will  not  justify  tlie 
capitalization  of  such  injury  for  the  drawing  of  a  long  continued  dis- 
ability pension  when,  by  a  relatively  simple  operation,  in  ninety  eases 
out  of  the  hundred,  the  injured  person  can  be  made  perfectly  sound  for 
the  rest  of  his  natural  life,  and  no  harm  follow  failure  in  the  other 
ten  eases. 
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In  aeoordHnee  with  this  view,  the  lodustriai  Aeeident  Commission  has 
nliowed  the  applicant  in  this  cause  sixty-five  per  cent  of  his  estimated 
loss  of  earning  power  consequent  upon  the  injury  from  the  date  of 
his  discharge  from  the  employment  of  the  defendant  conipany  up  to  the 
date  when,  after  a  reasonable  time  during  which  to  coasider  the  mat- 
ter, he  rejected  the  offer  for  treatment  as  above  stated. 

A.   J.    PlU^BL'RY, 

Will  J.  French, 

Commissioners. 
Note.-— The  apHdent  In  UxiH  eaRe_ occurred  on  September  26.   1913.  and  was  gov. 

'he  1 

B  provided  by  L'hapCer  5G1  of  Ihf  Laws  of  1 


(\o.  79— February  6,  1914.) 
(Chapter  399,  Laws  1911.) 
G.  \V.  Wir.LArtl).  Aiipliciint.  vb.  W.  W.  AXKERSO.N  &  COMPANY.  an»  SOI T1[- 
WKSTEHX  SITRETY   rXSriiAXi'R  COMPANY    (a  coHroiuTioN).  Drfrnd- 

pARTiAi.  DiSAniLiTT— Inability  to  L'ompbtk.^ — A  canieotcr  who,  by  reason  of  his 
flcciilpnt.  is  unabte  to  enna^  in  his  trade  to  the  extent  of  climbing  over  nnd 
working  ii|>on  scnfFoltling.  but  is  able  to  do  car|>c;iiter  work  which  can  l)e  done 
while  working  on  the  gronml,  1b  under  a  temporary  i>nrtinl  disability,  in  addition 
to  the  direM  impairment  of  bis  ntrning  capacity  cauned  by  tbe  accident,  by 
reason  of  his  iunbilily  to  obtain  jMsitions  upon  an  eigiiai  footing  with  employe*^ 
not  disabled.  While  inability  to  tind  work  is  not  campensahlp  dixabilily.  the 
diminishing  of  his  |)ower  to  I'ompeti'  in  an  opfii  market  is  nn  item  to  lie  con- 
sidered iu  determining  the  c'xteiit  of  permanent  partial  disHbility, 

The  applicant  was  injured  on  .March  24.  191S.  while  working  upon 
the  expasition  grounds  at  San  Francisco  in  the  employment  of  defend- 
ant W.  W.  Ander,son  &  Company,  by  a  fall  causinfr  a  bruise  of  the  flesh 
and  hone  of  the  right  leg.  One  hundred  fifty  dollar.^  ($150)  was  paid 
as  compensation  by  the  defendant.  The  only  issue  arising  in  this  pro- 
ceeding was  as  to  the  nature  and  duration  of  the  applicant's  disability. 
if  any.  after  the  expiration  of  the  period  covered  by  the  compensation 
paid.  The  Industrial  Accident  Commission,  successor  of  the  Industrial 
Accident  Board,  found  that  as  a  result  of  the  accident  the  applicant  had 
suffered  a  temporary  total  disability  of  one  and  one  seventh  weeks, 
entitling  him  to  disability  indemnify  in  the  sum  of  thirt.v-fonr  dollars 
and  eighty-three  cents  ($34.83).  It  further  found  that  the  applicant 
had  sustained  a  temporary  partial  disability  commencing  at  the  end  of 
this  period.  May  3,  1913.  and  la-sting  until  October  G,  1913,  a  period  of 
tweut.^■-two  and  two-seventh  weeks.  The  indemnity  ftir  this  period  of 
partial  disability  was  fixed  at  the  -sum  of  seven  dollars  and  fifty  cents 
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($7.50)  pep  week,  amounting  to  a  total  sum  of  one  humlred  sixty-eight 
dollars  and  twenty-one  cents  ($168.21). 

0.  \V.  WiUard,  in  propria  persiiiia,  for  Applii-ant. 
IV.  Y.  Lloyd,  attorney,  for  Defendants. 
Applicant  in  tlii.s  cause  is  a  carpenter  and,  on  the  24th  day  of  March, 
1913,  suffered  an  injury  by  accident  to  one  of  his  knees  and  to  the  shin 
bone.  By  the  15th  of  April  he  was  able  to  return  to  the  work  of  his 
trade,  provided  that  work  could  be  furnished  him  on  the  ground,  but 
he  could  not  climb  ladders  or  work  upon  scaffoldings.  It  is  matter  of 
general  knowledge  that  only  about  twenty-five  per  cent  of  the  carpenter 
work  that  is  done  can  be  doue  on  the  ground,  which  makes  it  difficult 
for  those  who  are  not  able  to  work  off  the  ground  to  find  work  to  do. 
That  is,  one  who  is  crippled  as  applicant  was  by  reason  of  his  injury 
finds  himself  unable  to  compete  in  securing  employment  on  equal  terms 
with  men  who  have  two  good  legs,  and  while  the  compensation  act  does 
not  contemplate  that  compensation  shall  be  paid  for  inability  to  find 
work,  but  only  fof  inability  to  do  work,  it  does  recognize  as  a  partial 
disability  an  inability  to  do  the  work  that  the  injured  employee  was 
doing  at  the  time  of  the  injury.  Consequently,  in  addition  to  a  tem- 
porary total  disability  indemnity  la.sting  while  he  was  unable  to  work 
at  all,  we  have  allowed  applicant  a  temporary,  partial  indemnity  pay- 
ment of  seven  dollars  and  fifty  cents  ($7.50)  per  week  from  the  date 
when  he  finally  ceased  work  until  the  6th  of  October,  by  which  time,  by 
his  own  testimony,  such  disability  had  practically  ceased.  Ilis  recovery 
was  not,  at  the  time  of  the  hearing,  wholly  complete,  but  he  was  so  far 
convalescent  as  not  to  be  disabled  from  following  his  trade,  although 
with  more  or  less  of  inconvenience.  The  law  does  not  compensate  for 
inconvenience  in  working,  or  for  pain  suffered  while  working,  but  only 
for  disability  to  work. 

A.   J.    PlM-SBUBY, 

Wu.i,  J.  French, 

Commisxioners. 

NoTB. — Upon  (he  irqucKt  of  the  applicant,  who  whb  dlaimtli'tlt'd  with  the  award 
Riven  him.  the  prweptltnKB  werf  ordered  reopened  on  Marth  a.  1914,  for  tho  puriHise 
at  taklnR'  additional  teBtJmony.  Purlher  tCHtlmony  whr  (nken  on  Man-li  11  and 
March  n.  1914.  Thereafl.T  an  astvnumt  of  sfttlrmenl  was  exwuted  Iw-lwivn  the 
parties  to  thin  proceedlnK  l>y  whii-ii,  In  coniil deration  of  (he  payment  of  A\19  hundred 
doilarH  (ISOO.OO)  the  applii-ant  released  (he  defi-ndant  employer  and  'nsuranee  cariier 
from  all  lluhilKy.  In  i-onsequeine  thereof  the  pro<"eding  w.-lb  on  Novembi-r  3.  1314, 
diamixiu^d  and  the  defendants  dist'tiareed  from  all  liability. 
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(No.  63— February  11,  1914.) 

(Chapter  39S,  I^wh  1911.) 
JOHN  F.  BURNS.  Applit-i 

The  applicant  was  employed  by  the  defendant  on  a  dredger  operating 
in  the  city  of  Maryaviltp,  Califoirnia.  On  September  3,  1913.  he  fell 
through  an  open  hatchway  a  distance  of  ten  or  eleven  feet,  suffering  a 
severe  injury  to  his  back  in  the  lumbar  region.  Medical  and  surgical 
treatment  was  provided  by  the  defendant  and  compensation  for  tem- 
porary total  disability  had  been  paid  to  the  injured  man  in  the  sum 
of  $144.60,  when  the  applicatitm  was  filed  on  October  6,  1913. 

An  award  was  made  for  temporary  total  disability  in  the  sum  of 
$157.36  and  for  temporary  partial  disability  $128.37,  credit  being 
aliowotl,  however,  for  the  payment  theretofore  made,  and  leaving  a 
balance  due  the  injured  employee  amounting  to  .$141.13. 

Ira  B.  Cross, 
Secretary. 


(No.  04— February  16,  1914.) 

(Chaptci-  399,  IjiWH  1911.) 


Notice  of  Injuby— Actual  Knowldxik  Treated  as  Notice. — The  low  does  not 
require  a  notice  of  claim  to  be  jcivcn  within  thirty  days,  but  only  that  notice  of 
the  accident  be  siveu  within  that  time,  and  where  the  defendant,  through  its 
officers,  baa  actual  knowledge  of  the  occurrence  of  tbe  accident  aud  its  disastroiiG 
results,  when  it  happened,  it  could  not  bave  been  misled  or  prejudiced  by  the 
failure  of  applicants  to  jtive  formal  written  notioe  of  the  accident 

Wii.pui,  Misconduct — Disobedience  op  Kvi.B — Mistake  in  JiimiMBNT.— Where  a 
truHtworthy  workman  wbs  permitted  (o  use  his  own  judgment  aa  to  how  hazanl- 
ouH  work  was  to  be  done,  and  used  a  method  known  by  hiin  to  be  forbidden  by 
the  rules  of  his  employer,  tind  it  appeared  that  his  action  was  taken  under  the 
exigencies  of  the  time  and  situation  and  in  the  spirit  of  "tuking  a  chance,"  he 
miKl't  be  chaixesble  with  negligence  or  misconduct,  but  bis  act  was  not  wilful  in 
the  sense  of  setting  up  his  mind  in  wilful  opposition  to  that  of  his  superior  in  sn 
net  of  premeditated  disobedience  to  authority  and  did  not,  therefore,  constitute 
wilful  misconduct. 

This  was  a  claim  for  death  benefits  by  parents  as  partial  dependents 
upon  their  son,  who  last  hi.s  lift*  by  electrocution.     The  facts  are  stated 
in  the  opinion.     Award  was  made  in  tbe  sum  of  $1,558.44. 
Pillsburif,  Madison  &  Siitro,  attorneys,  for  Defendant. 

On  the  28tli  day  of  February,  1913,  one  Webb  P.  Salmon,  an  electric 
lineman  in  the  employ  of  the  Pacific  Telephone  and  Telegraph  Com- 
pany at  Scima,  was  electrocuted.  His  father  and  mother,  the  appli- 
cants hi^rein,  made  claim  for  a  death  benefit  on  the  ground  of  partial 
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dependenpj.  This  flaira  was  resisted  by  the  defendant  corporation  on 
the  grounds  that  the  death  of  said  Webb  P.  Salmon  was  the  result  of 
his  own  wilful  misconduct;  that  the  applicants  were  not  dependents  of 
deceased;  that  defendant  was  misled  by  failure  of  the  applicants  to 
give  notice  of  the  accident  as  by  law  reci«ired  and  that  material  evi- 
dence had  thereby  been  lost  to  defendant. 

Taking  up  these  defenses  in  regular  but  reverse  order,  the  evidence 
of  defendant's  own  witness,  W.  B.  Glenn,  shows  conclusively  that  he, 
Glenn,  wire  chief  of  the  defendant  telephone  company  at  Selma, 
knew  of  the  accident  and  was  on  the  ground  within  a  quarter  of  an 
hour  of  its  happening;  that  within  an  hour  of  the  happening  of  the 
accident  Mr.  Bardow,  Glenn's  superior  at  Fresno,  had  been  notified 
and  that  both  Mr.  Bardow  and  his  superior,  Mr.  Lowerie,  division 
superintendent  with  headquarterx  at  Sacramento,  were  on  the  ground 
and  knew  all  about  the  accident.  In  view  of  these  facts,  we  fail  to  see 
how  the  defendant  could  claim  to  have  its  interests  prejudiced  by  want 
of  notice.  The  law  does  not  require  that  notice  of  claim  be  made  within 
thirty  days,  but  only  that  notice  of  the  accident  be  given  within  that 
time,  and  in  this  instance  the  defendant,  through  its  officials,  knew  of 
the  happening  of  the  accident  before  it  was  known  by  the  applicants 
herein. 

While  applicants  live  in  Elmira,  New  York,  and  it  was  impossible 
for  this  Commission  to  place  them  upon  the  witne-ss  stand  and  (juestiou 
them  orally,  nevertheless  interrogatories  were  prepared  and  submitted 
to  them  and  their  evidence  was  taken  before  a  notary.  Their  sworo 
testimony  taken  in  connection  with  that  of  Mr,  W,  B.  Glenn,  above 
referred  to,  who  testified  that  he  rememhercd  hearing  deceased  speak 
of  having  to  send  money  home,  warrants  the  finding  that  applicants 
were  partial  dependents  of  said  deceased  employee. 

This  brings  us  to  a  consideration  of  the  charge  of  wilful  misconduct 
on  the  part  of  the  dead  employee.  He  was  sent  out  to  string  a  wire 
to  an  "oulside  move"  and  was  sent  alone.  The  distance  to  be  covered 
was  only  about  four  poles.  It  was  necessary  to  carry  the  wire  over  a 
"service  wire"  about  twenty  feet  from  the  ground  which  ran  across 
the  alley.  On  the  side  of  the  alley  ran  high  power  wires  on  poles  thirty 
feet  high.  Lineman  are  furnished  hand  irons  with  ropes  attached  to 
use  in  throwing  lines  over  .service  wires,  lint  deceased  was  without  such 
'appliances  on  this  occasion.  Consequently,  he  ftustened  his  pliers  to 
the  wire  he  was  carrying  and  attempted  to  throw  it  over  the  service 
wire,  a  method  not  infrequently  used  when  hand  irons  and  ropes  are 
not  at  hand,  although  it  was  contrary  to  the  rules  of  the  defendant 
company.  In  making  the  throw  the  pliers  went  wide  of  the  mark  and 
fell  across  two  high  tension  wires  of  the  power  line,  resulting  in  the 
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elect ri  1  (; II ti Oil  of  the  deceaseii.     Did  this  act  constitute  wilful  miscon- 
duct within  the  ineauiiig  of  the  aetT 

"We  think  not.  Det;eased'.s  superior,  Olenn,  remembereij  that  he  had 
cautioned  deceased  in  relation  to  the  rules  of  the  company,  when  he 
entered  employment  under  him  two  months  before,  but  could  not 
remember  havinp  done  so  afterward.  He  had  found  deceased  a  com- 
petent and  trustworthy  workman  and  had  trusted  him  to  use  his  own 
judgment  an  to  how  the  work  wa.s  to  be  done.  Deceased's  act  in  using 
the  plienf  and  wire  instead  of  rope  and  hand  iron  was  a  mistake  in 
judfnnent.  It  may  even  have  heen  neEliRence  of  a  serious  character. 
It  mifiht.  by  the  greatest  latitude,  even  be  characterized  as  misconduct 
in  that  he.  under  the  exigencies  of  the  moment,  disobeyed  a  rule  that 
had  not  been  called  to  his  attention  for  two  months,  if  at  all,  and  "took 
a  chance,"  but  by  no  stretch  of  the  imagination  can  such  an  act  be 
regarded  as  "wilful."  a  setting  up  of  the  mind  in  wilful  opposition  to 
the  mind  of  his  .superior  in  an  act  of  premeditated  disobedience  to 
authority. 

A.   J.    Pn,L8BU8Y, 

"Will  J,  French, 
H.  Weinstock, 
Coiumvi-iiotinrs. 


(No.  88— February  24.  1914.) 

(Chapter  399.  L^ws  1911.) 
,IENNIE  «.  BrTTERFlKU).  Applin 


Partial  Depbndknct^Mikor  rniuiKKN — Custody  of  Ciiii.cirrn  Awarder  to 
Divorced  AV'iKE.^W]iere  an  erapioype  has  beeo  divorcpd  prior  lo  liisi  dt^ath  b.v 
iDtluntrial  nccident.  and  tb«  cuRlod;  of  tlip  minor  children  of  himtwif  and  bin 
divoTTPd  wife  is  awarded  to  the  latter  with  a  pravinion  for  niimony  for  Cht'ir 
Riippnrt,  auL'h  children  arc  partial  dcpcndpnlx  upon  their  father  and  are  entitled 
tn  an  award  in  the  event  of  liin  death  by  accident  arisini;  out  of  hiR  em]itn,vment. 

This  is  an  application  for  a  death  benefit.  The  applicant,  Jennie  Q. 
Butterfield,  is  the  divorced  wife  of  Waldo  W.  Butterfield,  deceased,  and 
brings  this  action  on  behalf  of  herself  and  the  minor  children,  who 
were  awarded  to  her  by  the  decree  of  divorce.  The  deceased  was 
employed  by  the  defendant  Standard  Oil  Company  as  a  carpenter,  and 
wa.s  killed  by  a  fall  on  December  5.  1913.  while  at  work.  The  only 
(jUe.stlon  in  issue  wa.s  as  to  the  legal  .status  of  applicant  and  the  minor 
children  a.s  dependents  of  the  deceased.  The  evidence  showed  that  the 
applicant  had  lieen  awarded  the  cuslody  of  the  minor  children  with 
alimony  at  the  rate  of  $5.00  per  week  for  the  support  of  herself  and 
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the  said  children.  The  percentage  of  his  average  earnings  which 
deceased  was  required  by  the  decree  to  contribute  to  his  former  wife 
and  family  was  computed  to  be  26.6  per  cent,  and  an  award  was  there- 
fore made  in  favor  of  the  applicant  of  26,6  per  cent  of  three  timea  the 
average  annual  earuings  of  deceased,  amounting  to  a  total  payment 
to  the  applicant  of  seven  hundred  eighty  dollars  ($780.00).  The  sum 
was  made  payable  at  the  rate  of  ten  dollars  ($10.00)  per  week  for 
seventy-eight  consecutive  weeks,  and  until  fully  paid. 

Ika  B.  Cross, 
Secretary. 


(No.  81— March  3.  1914.) 

(Chapiter  399.  Lnws  1911.) 

MANUEL    NAZA.    AppliMttl.    vr.    SIEIlItA   AND    SAN    FRANCISCO   POWER 

COMI'ANY   <A  CORPORATION),  Defendant. 

The  facts  are  stated  in  the  opinion.  The  only  issue  was  as  to  the 
duration  of  the  disability.  No  award  was  made  except  for  compensa- 
tion aln-ady  paid  by  the  defendant  in  the  sum  of  four  dollars  and 
forty-four  cents  ($4.44). 

S.  L.  Nash,  attorney,  for  Applicant. 

Vliickcring  *£■  Gregory,  attorneys,  for  Defendant. 

Manuel  Naza  was  employed  as  a  rigger  by  the  defendant  corporation 
at  Strawberry  Dam  in  Tuolumne  County,  California.  lie  was  sent 
aloft  on  a  derrick  and  the  derrick  fell,  precipitating  him  some  thirty- 
three  feet  to  the  ground.  How  he  escaped  serious  if  not  fatal  injury 
is  unexplainable,  inasmuch  as  the  derrick  weighed  about  two  tons, 
unless  it  was  that  the  derrick  fell  across  a  rock  some  four  feet  high  and 
did  not  fall  upon  \aza.  Applicant  was  somewhat  contused  ajid  suffered 
a  concussion  of  the  brain  which  did  not.  however,  affect  him  long.  lie 
was  sent  to  a  hospital  and  treated  for  some  ten  days.  He  returned  to 
work  on  the  13tli  of  October,  but  worked  only  a  few  days  when  he  gave 
up  his  job  and  came  to  San  Francisco,  where  it  appears  that  he  has 
since  spent  much  of  his  time  in  hed.  lie  manifests  various  symptoms, 
hut  the  Commission  has  subjected  him  to  the  most  careful  examinations, 
has  had  him  under  obser^'ation  in  a  hospital,  and  only  one  of  five 
reputable  phv-sicians  can  find  anything  the  matter  with  him,  and  that 
one,  under  date  of  January  12th,  attributed  his  disability  to  labor  to 
his  long  eonjinuauce  in  bed  in  an  ill  ventilate<l  room.  During  this  time 
applicant  failed  to  take  exercise,  yet  he  has  not  fallen  off  in  flesh,  is 
well  muscled,  and,  so  far  as  expert  testimony  shows,  is  perfectly  sound, 
notwithstanding  his  severe  experience  and  hia  pretensions  to  the  con- 
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trary.  This  Commission  has  no  way  of  detennining  disability  except 
upon  the  testimony  of  the  best  surgeons  and  diaguostii-ians  at  its  com- 
mand, and  when  these  unite  in  pronouncing  an  applicant  sound  there 
is.  nothing  for  this  Commission  to  do  but  to  at-t  in  accordance  with  their 
testimony. 

A.  J.  PejISbukt, 
Will  J.  French, 
II.  Weinstock, 
Commissioners. 


(No.  89— March  3,  1914.) 
(Chapter  399.  Laws  IBll.) 
Appliraal,  v».  E.  I.  IHT  POST  DE  NEMOfRS  POWDER 
*  CORPOBATION),  Drfrndant. 

Rfj.fasb — FiNi>iNO  OF  Fact. — Evidence  held  to  show  llint  the  appliciint  ex(>nitMl  a 
reicaie  with  full  knowledge  of  ilR  tenua  nnd  xienitirHiicr.  tliat  the  rt'leaiii'  wax 
enaentially  fair  to  the  applicant,  and  is  therefore  binding  upon  him. 

OBijiy  IN  Makino  Application^Stai.k  Claimh.— Stale  claiuis  are  not  looked  npou 
with  favor  by  the  CamiuixBiun. 

The  facts  are  stated  in  the  opinion.     No  compeiLsation  was  awarded. 

Ealph  P.  Harris,  in  propria  persona,  for  Applicant. 

I'ill-sbunj,  Miulison  &  Sutro,  attorneys,  fur  Defendant. 
The  applicant  in  this  case  was  employed  by  the  defendant  in  its 
powder  keg  manufacturing  plant  near  ^anta  Cruz  operating  a  machine 
used  to  cut  metal  discs  from  which  the  tops  and  bottoms  of  metal 
powder  kegs  were  made,  and  while  so  employed,  and  on  Julv  27,  1912, 
applicant  suffered  the  injury  complained  of,  consisting  in  the  complete 
severance  of  the  little  finger  at  the  knuckle  joint  of  the  right  hand, 
lie  was  given  prompt  and  adequate  surgical  treatment  for  which  the 
defendant  has  paid  in  full.  Compensation  was  paid  to  him  up  to  and 
including  September  6,  1912,  at  which  time  he  was  discharged  as  cured 
by  the  attending  surgeon,  who  testified  that  the  result  of  the  treatment 
was  perfect.  The  defendant  refused  further  payments  of  compensa- 
tion after  the  applicant  was  discharged  as  cured.  The  applicant  made 
several  requests  for  fnrther  payment,  and  en  or  about  October  2,  1912, 
submitted  to  the  defendant  a  claim  for  additional  compensation  in  an 
amount  specified  by  him.  The  superintendent  of  defendant's  plant 
cgrced  to  take  the  matter  np  with  the  eastern  office  of  the  company  at 
Wilmington,  Delaware,  and  did  forward  the  claim.  Befor#any  answer 
was  received  from  the  eastern  office  of  the  company,  and  on  October  7, 
1912,  the  applicant  reentered  the  employ  of  the  defendant  in  the  keg 
factory  at  operating  machines  .similar  to  that  which  he  was  operating 
at  the  time  he  was  injured.     Thereafter  and  on  October  21,  1912,  while 


employers'    I.fABILITY    ACT   DECISIONS.  195 

the  applicant  was  in  the  employ  of  the  defendant,  he  was  paid  an  addi- 
tional compensation  in  the  amount  claimed  by  him,  namely  twenty 
dollars  and  forty -four  cents  ($20,44),  at  which  time  there  was  pre- 
sented to  him  and  cxet-iited  by  him  in  the  presence  of  witnesses  a 
receipt  and  release  covering  the  amount  received  by  him,  and  releasing 
the  defendant  from  any  further  liability.  The  applicant  continued  in 
the  employ  of  the  defendant  until  December  1.  1912,  when  he  volun- 
tarily left  snch  employment.  This  application  was  filed  more  than  a 
year  thereafter,  namely,  February  4,  1914. 

The  applicant  claimed  at  the  hearing  that  he  did  not  understand  the 
receipt  and  release  signed  l)y  him.  The  testimony  on  the  part  of  the 
defendant  makes  a  strontr  showing  that  the  receipt  and  rclea.se  were 
explained  to  the  applicant  and  read  over  to  him.  It  clearly  appears 
that  nothing  was  done  to  lead  him  into  a  mi.sunderstanding  as  to  the 
character  of  the  instrument  signed  by  him.  The  applicant  himself 
states  that  he  was  to  receive  no  further  payments. 

It  is  the  opinion  of  the  Commission  that  there  were  present  in  this 
case  all  the  neces.sary  elements  of  a  valid  comproniise.  The  additional 
payment  claimed  by  the  applicant  and  made  by  the  defendant  to  him 
when  he  executed  the  release  was  made  after  the  applicant  had  l>een 
discliar<fed  by  the  surgeon  as  cured,  after  preliminary'  negotiations 
concerning  the  amount  of  the  settlement,  and.  it  appears  from  the 
testimony,  was  made  as  the  result  of  negotiations  carried  on  upon  s 
give  and  take  basis,  at  arms  length,  and  with  a  fair  understanding  of  all 
the  terms  of  the  campromise.  The  Conunission  holds  that  the  compro- 
mise was  made  in  this  case  in  the  manner  contemplated  by  the  provisions 
of  section  28  of  chapter  399  of  the  Laws  of  1911.  and  was  therefore  a 
good  and  valid  compromise  so  that  the  applicant  is  not  entitled  to  any 
I'nrther  payment  from  the  defendant  on  account  of  the  injurj'  described. 

It  is  significant  that  the  application  in  this  case  was  not  filed  until 
more  than  a  year  had  elapsed  from  the  time  the  compromise  payment 
was  made,  and  more  than  a  year  after  the  applicant  voluntarily  left 
the  employ  of  the  defendant.  The  lack  of  diligence  on  the  part  of  the 
applicant  in  making  his  claim  fur  additional  compensation  has  an 
important  bearing  upon  the  question  as  to  whether  or  not  he  under- 
stood the  terms  of  the  compromise.  His  position  is  much  weakened  by 
his  failure  to  exercise  diligence  in  making  his  claim.  Stale  claims  are 
not  looked  upon  with  favor  by  the  Commis-sion. 

A.   J.    I'lLISBURY, 

Will  J.  French, 
II.  Weinstock, 
Coinmitisioners. 
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(Na  12— March  4,  1914.) 

(Chapter  S99,  Laws  191].) 


Depbnih;nt9 — Evidb«cb. — It  is  held  heroin  that  the  evidence  offered  to  prove  the 
tact  at  dependency  of  a  minor  child  of  the  doceHaed  employee  by  a  former  wife, 
who  liad  i)een  divorced  and  had  remarried  and  retained  the  custody  of  such  child, 
is  inBut!i(-ient  to  prove  such  fact  of  de|>endeiicy,  and  that  Ihe  entire  death  tienefit 
be  paid  to  the  widow  of  the  deceased  employee. 

This  was  aQ  application  by  the  etiiplojcr  lo  have  determined  con- 
flit-ting  claims  of  dependency.  The  fact^  are  stated  in  the  opinion. 
An  award  in  the  sum  of  $3,585.60  was  made  in  favor  of  the  widow  of 
the  deceased  employee,  as  solely  and  wholly  dependent,  to  the  exclu- 
sion of  a  minor  child  by  a  former  marriage,  the  custody  nf  whom  had 
been  with  the  divorced  mother  over  a  long  period  of  time,  she  having 
remarried. 

diaries  W.  Slack  and  Chaunciy  tf.  Goodrich,  attorneys,  for  Appli- 
cant. 
Frank  F.  Atkinson,  for  Defendant  Ida  May  Selfridge. 
J.  A.  Halpin  and  W.  C.  ('avUt,  attorneys,  for  Defendant  Esther 

Merle  Selfridge. 
//.  E.  Savage,  of  Connsel. 

On  the  2d  day  of  September,  1!»12,  one  W.  O.  Selfridge  was  killed 
liy  accident  while  in  the  empluy  of  the  N'atomas  Consolidated  of  Cali- 
fornia and  while  working  on  a  dredger  in  Sacramento  County,  in  this 
state.  In  1896,  1897  or  1898  he  had  married,  the  issue  of  which  mar- 
riage was  a  daughter,  Esther  Merle,  one  of  the  defendants  in  this 
proceeding.  In  1905,  his  wife,  mother  of  E.sther  Merle,  obtained  a 
divorce  from  Selfridne.  Whether  or  not  the  court  granting  the  divorce 
made  any  decree  in  relatioo  to  Esther  Merle  does  not  appear  in  docu- 
mentary form,  for  the  reason  that  the  records  in  the  case  were  all 
destroyed  in  the  great  fire  in  San  Francisco  in  190C,  but  it  is  under- 
stood that  no  mention  wa«  made  of  the  child  in  such  decire.  At  all 
events,  the  mother  retained  the  ciustody  of  the  child  during  most  of  the 
time  and,  for  more  than  two  years  prior  to  the  death  of  Selfridge,  she 
retained  such  custody  all  of  the  time. 

In  April,  1910,  Selfridge  remarried,  his  wife  being  Ida  May  Self- 
ridge, one  of  the  defendants  in  this  proceeding,  with  whom  he  was 
living  at  the  time  of  his  death. 

This  prcM'ceding  was  begun  by  the  Natomas  Consolidated  of  Cali- 
fornia with  the  view  of  determining  to  whom  Ihe  death  benefit  was  due. 
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but  with  no  purpose  to  avoid  paying  such  death  benefit.  After  the 
tiling  of  the  application  for  the  adjustment  of  the  claim,  defendant 
Esther  Merle  Selfridge,  by  her  attorney,  began  proceedings  in  the 
Superior  Court  of  the  city  and  county  of  San  Francisco,  with  reference 
to  the  issue  involved  and,  by  consent  of  all  the  parties,  a  continuance 
was  had  as  to  proceedings  before  the  Industrial  Accident  Board  pend- 
ing a  decision  by  the  court.  Such  decision  was  rendered  sustaining  the 
constitutionality  of  the  Roseberry  Act  (chapter  399,  Laws  of  1911), 
wherenpon  the  Industrial  Accident  Commission,  as  successor  to  the 
Industrial  Accident  Board,  proceeded  with  the  hearing  to  final  deter- 
mination, without  participation,  however,  by  Esther  Merle  Selfridge, 
although  her  attorney  was  fully  advised  as  to  the  time  and  place  of 
holding  such  hearing. 

The  issue  involved  is  as  to  whether  or  not  Ida  May  Selfridge,  the 
wife  of  the  deceased  workman  at  the  time  of  his  decease,  is  the  sole 
and  only  dependent  of  said  W.  O.  Selfridge,  or  if  Esther  Merle,  child 
by  a  former  marriage,  is  also  a  dependent  of  such  deceased  employee 
and  entitled  to  part  of  the  death  benefit. 

We  think  it  iinnece-aary  to  the  determination  of  this  controversy  to 
consider  whether  or  not  the  phrase,  "solely  and  wholly,"  a^  used  in 
Mibseetion  3  of  section  9  of  chapter  399  of  the  Laws  of  1911,  means 
"the  sole  and  only"  dependent  of  the  deceased  employee,  as  counsel 
for  defendant  Ida  May  Selfridge  affirms,  for  the  reason  that  the  evi- 
dence offered  to  support  the  claim  of  the  dependency  of  defendant 
Esther  Merle  Selfridge  is  not,  in  our  opinion,  sufficient  to  establish  any 
dependency  at  all  upon  her  part,  either  in  law  or  in  fact.  Such  con- 
tributions Bs  were  made  by  the  deceased  employee  to  the  mother  of 
Esther  Merle  during  the  year  1910  were  made  to  aid  in  paying  for  a 
piano  for  Esther  Merle  and  not  for  her  support,  l-lsther  Merle  was 
dependent  upon  her  mother  for  support;  her  mother  had  had  almost 
constant  custody  of  her  since  her  mother's  divorce  from  Selfridge  in 
1905  and  was  entitled  to  such  custody,  and  with  that  right  of  custody 
there  went  the  obligation  to  support.  If  the  conrt  granting  the  divorce 
had  made  an  order  requiring  Selfridge  to  contribute  to  the  support  of 
the  child,  the  case  of  Esther  Merle  might  be  differently  viewed,  but  no 
such  requirement  to  contribute  was  made,  and  for  more  than  two  years 
prior  to  the  death  of  Selfridge.  at  any  rate,  no  snch  contribution  was 
made.  We  regard  the  evidence  adduced  in  support  of  the  dependency 
of  defendant  Esther  Merle  Selfridge  as  insufficient  to  establish  the  fact 
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of  her  dependency,  and  therefore  award  the  death  benefit  of  the  full 
three  years'  average  annual  eaniing8  to  defendant  Ida  May  Selfridge, 
widow  of  said  W.  0.  Selfridge,  deceased. 

A.   J,    PiLLSBUKV, 

Will  J.  French, 
H.  Weinstocs, 
Cotnmissiojiers. 

Note. — An  application  tor  review  of  thp  awnrd  In  this  esse  lina  been  Hied  by  the 
upptlcHtit.  Nntomas  ConHondaled  of  California,  and  the  record  has  been  Imnsmitted 
to  the  clerk  of  the  Superior  Court  of  Sacramento  County,  California,  pursuant  to 
the  provlKions  of  section  18  of  cliapter  399  of  the  Lawn  of  1911.  Tlie  defendant. 
Esther  Merle  Selfridge,  has  brought  suit  for  damages  against  the  applicant. 


(No.  95— March  17,  1914.) 
(Chapter  S99.  Lawa  1911.) 


//,  H,  TvrHbaiigh,  in  propria  persona,  for  Applicant. 

John  T.  Pigott,  attorney,  for  Defendant. 
The  applicant  in  this  case.  H.  II.  Turnbaiigh,  was  injnred  on  Decem- 
ber 5,  1913.  by  having  his  left  hand  and  arm  caught  in  some  machinery 
and  pru.<ihed.  net'es-situting  amputation  of  the  ami  above  the  elbow.  At 
the  time  of  the  accident  the  ap]jlicant  wiis  employed  by  the  defendant 
Natomas  Ctuisolidated  of  California  as  an  oiler  upon  one  of  its  dredges. 
The  only  issue  was  as  to  the  average  earnings  of  the  applicant,  which 
were  established  by  stipulation  at  the  hearing  to  be  the  sum  of  three 
dollars  and  fifteen  cents  ($3.15)  per  day  for  seven  days  work  per  week. 
The  average  annual  earnings  were  therefore  computed  to  be  the  sum  of 
one  th(tiisand  fourteen  dollars  and  thirty  cents  ($1,014.30)  and  a 
partial  permanent  disability  award  was  made  in  favor  of  the  applicant 
of  three  times  this  amount,  in  the  sum  of  three  thousand  forty-two 
dollars  and  ninety  cents  (1^3.042.90).  payable  at  the  rate  of  $5.52  per 
week.  The  applicant  was  also  awarded  as  a  total  temporary  disahility 
indemnity  the  sum  of  one  hundred  twenty-three  dollars  and  eighteen 
cents  ($123.18)   for  nine  and  five-sevenths  weeks  disability. 

Ira  B.  Cross, 
Secretary. 
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(No.  86— March  20,  1914.) 

(Chapter  39».  I-aws  1911.) 
ANDREW  C.  SHANNO.V,  AppUcanI,  ik.  HEHCT'LES  POWDER  COMrANY   (a 


The  facts  are  stated  in  the  upitiion.  The  uiily  questioo  in  issue  was 
a«  to  the  nature  and  ditration  of  the  disabilit.v  of  applicaDt.  The  Com- 
mission found  that  the  applicant  had  hot  sustained  any  disability  or 
loss  of  earning  power  and  denied  the  application. 

On  the^2d  day  of  Septemlwr,  1913.  one  Andrew  C.  Shannon,  was 
injured  by  accident  while  at  work  for  the  Hercules  Powder  Company, 
lie  was  engaged  in  carrying  cases  from  a  car  to  a  packing  house. 
While  going  through  the  doorway  he  fell  and  injured  his  back.  He 
continued  to  work  for  seven  days  and  then  went  to  the  doctor  who 
applied  bandages,  and  at  the  end  of  eight  days,  to  wit,  October  7,  1913, 
he  began  work  once  more.  His  employer,  in  order  to  favor  him,  fur- 
nished him  with  somewhat  lighter  work  than  he  had  been  accustomed 
to  do.  He  continued  to  work  until  Xovcmbt^r  7th,  when  a  number  of 
employees  were  laid  off,  and  among  them  was  Shannon.  He  was 
instructed  at  this  time  to  return  to  work  in  a  week,  but  failed  to  report 
ut  that  time,  and  when  he  did  report,  some  time  later,  the  Hercules 
Powder  Company  had  no  place  for  him. 

Prom  all  the  evidence  in  this  case  it  appears  that  Shannon  eould  have 
gone  back  to  work  a  week  after  he  was  laid  off  and  been  able  to  do  the 
same  class  of  work  that  he  was  doing  at  the  time  he  was  laid  off.  He 
himself  testifies  that  he  was  accustomed  to  do  clerical  work  and  cer- 
tainly he  could  have  done  any  work  of  that  character  if  he  had  been 
able  to  obtain  employment  of  that  nature.  The  applicant  suffered 
some  pain  and  inccnvenience  on  account  of  his  injury  but  we  can  not 
see.  under  all  the  circumctances  of  the  case,  that  he  him  suffered  a  loss 
of  earning  power  on  account  of  the  injury.  The  act  compensates  only 
for  loss  of  earning  power  and  not  for  an.v  suffering  or  inability  to  do  a 
certain  class  of  work.  We  think,  therefore,  that  the  applicant  in  this 
case  is  not  entitled  to  any  further  compensation. 

A.  J.  Pu,i^BrRY, 
Will  J.  French, 
H.  Weinstock, 
Comviissioners. 
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(No.  91— March  20,  1914.) 

(Chapter  399,  Imws  1911.) 
JOSEPH  EACOPETTI.  Applicant.  \s.   XATOMAS  CON'SOLIPATED  OF  CALI- 
FORNIA (A  coRPOKATiuN ) ,  Defendant. 

Dl'bation  of  DiSAnmiT — Fbactube — Rbcovebt  ok  Use  of  MEunEB. — .After  a 
broken  bone  has  been  proiwrlj-  set  and  lias  knit  strongl.v  toKether,  it  nsunlty 
happens  that  aome  pain  and  inconveni^noe  occur  in  jtcttiug  tbe  injured  member 
back  into  uae,  especially  where  it  has  been  kept  immobile  during  the  process  of 
healinjt-  The  ouly  way  to  make  (he  injured  member  apiin  useful  is  to  use  it 
notwithstanding  sucli  inconvenience.  No  coiai)cnBation  will  therefore  be  awarded 
to  the  injured  employee  after  lie  is  pronuuni'od  by  bis  physicians  able  to  return 
to  work  but  he  refrains  from  so  doing  because  of  such  pain  and  inconvenience  in 
regaining  the  use  of  (he  member. 

This  is  au  applicatiuD  for  a  disability  award.     The  facts  arc  stated  in 
the  opinion.     The  comjwnsation  asked  for  was  denied. 
Joseph  EacopcUi,  in  proprui  persoiui,  for  Applicant. 
Jaliii  T.  Piyolt,  attorney,  for  Defwidant. 

Joicph  Eacopetti  was  injured  through  accident  tin  the  first  day  of 
January.  1913,  while  working  on  dredger  No.  4,  near  Fair  Oaks,  Hacra- 
inento  (.'ounty,  California,  and  while  lowering  a  heavy  iron  plate  to  the 
Itiwer  deck  of  the  dredger.  The  plate  got  away  fr«ni  the  men  handling 
it  and  fell  upon  applicant,  breaking  the  right  leg  below  the  knee  joint. 
The  employer  promptly  furnished  medical,  surgical  and  hospital  treat- 
ment, with  the  result  that  the  bone  completely  reunited  and  applicant 
was  practically  cured  at  the  end  of  forty-one  weeks  from  the  date  of 
the  accident.  Expert  medical  testimony  shows  that  the  inconvenience 
complained  of  as  remaining  after  the  patient  was  discharged  as  cured 
is  such  as  will  pass  away  by  use  and  not  such  as  amounts  to  a  disability 
within  the  intent  of  the  act,  i.  c.  to  earn  as  much  as  the  injured 
imployee  was  earning  at  the  time  of  his  injury.  It  is  matter  of  com- 
mon knowledge  that  in  nearly  all  cases  of  fracture  where  the  treatment 
recjuires  the  injured  limb  to  be  immobilixed,  that  is,  placed  in  splints  or 
a  plaster  cast,  some  inconvenience  and  some  pain  follow  the  getting  of 
the  injured  limb  back  into  use  after  the  healing  of  the  injury  ha.s 
become  ciunplete.  The  only  way  to  make  the  injured  member  again 
useful  is  to  use  it,  notwithstanding  such  pain  or  inconvenience.  It  is 
not  the  policy  of  the  Indu.strial  Accident  Commission  to  discourage 
such  use  by  allowing  compensation  payments  after  the  injury  has  in 
fact  healed  and  after  the  alleged  continued  disability  is  wholly  within 
the  keeping  of  the  injured  person  himself.     The  allowance  of  a  further 
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(roni|)ensatian  of  $28.50  in  this  c-ase  is  due,  not  to  a  continued  disability 
beyond  October  15,  1913,  but  to  an  error  of  the  employer  in  computing 
compensation  up  to  that  date. 

A.   J.   PiLLSBUBY, 

Will  J.  French, 

Harris  Weinstock, 

Comn 


(No.  94— March  23,  1914.) 

(Chapter  199,  Laws  1911.) 

BENJAMIN  NUDING.  ApplU'aHl.  vs.  V>\  R  WHALIN,  ani>  SOUTHWBSTBltN 

SUItETY  INSURANCE  COMPANY  <a  ctrporation),  DctenitottU. 

DuBATiOK  or  DiSADiLiTT.^ — An  iojurt-d  ^niploj'uv  ia  not  eutitl^d  to  com  pen  an  t  ion  for 
diBability  for  any  period  after  returning  lo  work,  reKardless  of  pain  or  iucon- 
venience  in  atteudins  to  bis  work.  I>isabilily  compensation  ia  awanl<>d  only  for 
loiis  of  earning  power  and  not  for  pain  and  inconvenienec  unaccompHnicd  by  aurh 
loss  of  earning  capacity. 

The  facts  arc  stated  in  the  opinion.  An  award  was  made  in  favor 
of  the  applicant  in  the  sum  of  twenty-four  dollars  and  eleven  cents 
($24.11},  this  being  compen.sation  for  total  temporary  disability  for  a 
period  of  one  and  two  sevenths  weeks.  No  compensation  was  given  for 
applicant's  pain  and  inconvenience  after  returning  to  work.  The 
applicant  wa.s,  however,  awarded  hLs  reasonable  medical  expenses,  as 
his  employer  had  !tad  an  opportunity  to  furnish  medical  treatment  and 
had  failed  to  da  so. 

Benjamin  Sudiiiy,  in  propria  pcrxonu,  for  Applicant. 
W.  E.  }Vhaliii,  in  propria  jitrsoiM. 

Hoy  Bitjham,  attorney,  for  Defendant  Southwestern  ynrcty  Ins\ir- 
ancc  Company. 

The  employee  in  this  case  was  injured  by  a  fall  from  a  building,  on 
June  27,  lfll3,  whereby  his  back  was  wrenched  and  be  s-nifercd  a  severe 
strain.  After  being  oif  two  weeks  he  relurneci  to  work,  and  worked 
continuously  for  the  next  month,  his  employer  favoring  him  by  not  put- 
ting him  at  heavy  work.  After  stopping  work  for  the  defendant  in 
this  ease  he  worked  for  various  other  parties  from  whom  he  could  obtain 
employment,  but  did  not  file  any  applieaticm  for  compensation  until 
February  18,  1914,  about  eight  months  after  the  accident  happened. 

According  to  the  evidence,  the  applicant  at  no  time  after  he  went 
hack  to  work  was  unable  to  perform  ordinary'  labor  in  his  trade.  Wv 
was  inconvenienced,  and  had  some  pain  on  account  of  the  strain  which 
he  had  received,  but  taking  the  testimony  shown  by  the  medical  exam- 
inations, any  loss  of  earning  power  which  he  suffered  could  not  be 
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attributed  to  the  injury  by  aivident.  The  medical  referee  states  that 
the  inconvenience  and  pain  which  applicant  suffered  were  of  a  medical 
and  not  n  surgical  nature.  Therefore  the  applicant  can  not  be  said  to 
have  suffered  a  loss  of  earning  power  on  account  of  his  injury  by 
accident,  and  is  not  entitled  to  compensation  after  he  resumed  work  on 
July  U.  1914. 

A.  J.   PlLLSBUHY, 

Wnx  J.  Pkench, 
II.\HRrs  Weinstock, 
Commissioners. 


(No.  98— March  26,  1914.) 

(Chapter  399,  Laws  1911.) 

I:NITED  states  STEKL  PRODTCTS  COMPAXV,  ApplicanI,  vs.  I'KTE  MEI.^ 

I,OKAS.  Defendant. 

I'ESCENTAOE    OK    PEBWANEST    DlSABILITT FlNlHNU    OK    FACT. — ApillicHnl    follUd    to 

Uavp  BUStnitipd  thp  con]i>li>te  Iors  of  hearing  in  tlie  left  ear  and  a  fifty  iht  oent 
inipnirniPDt  of  th?  hcarinf;  of  tlie  right  ear,  botli  iiermaocnt,  and  amounting  to 
n  twentj'-ouc  per  cent  |>rrman«Dt  disability. 

The  facts  and  amount  awarded  are  stated  in  the  opinion. 
G.  E.  Weaver,  attorney,  for  Applicant. 
M.  Oppeiihcim,  attorney,  for  Defendant. 

On  the  Sth  day  of  December,  1913,  while  overturning  a  steel  purlin 
at  applicant's  works,  Pete  ]Melluuas  failed  to  withdraw  his  bar  from  the 
slot  into  which  it  had  been  thriwt  in  order  ta  raise  the  purlin  upon 
edge  and,  when  it  went  over  upon  its  side,  the  bar  went  with  it  and 
struck  Mellonas  on  the  aide  of  the  head  below  the  ear,  fracturing  the 
base  of  the  skull  over  the  mouth  and  otherwise  injuring  him.  For 
some  days  his  life  hnng  by  a  thread,  but  the  bones  knitted  together  and, 
at  the  date  of  the  hearing,  Alellonas  had  practically  recovered  except 
that,  as  the  medical  testimony  and  reference  shuws  to  he  the  fact,  the 
hearing  of  the  left  ear  has  been  wholly  destroyed  and  that  of  the  right 
car  injured  to  the  extent  of  one  half  of  its  normal  efficiency.  Inasmuch 
as  Mellonas  is  a  common  laborer  this  injury  will  not  greatly  interfere 
with  his  ability  to  do  the  work  that  he  has  been  accustomed  to  do,  but 
will  interfere  to  a  considerable  extent  with  his  ability  to  compete  in 
securing  employment  with  men  who  pos.sess  normal  hearing.  Accord- 
ing to  the  best  information  the  Industrial  Accident  Commission  can 
olitain,  this  inability  to  compete  will  amount  to  21  per  cent  of  total 
efficiency  and  therefore  involves  a  weekly  loss  of  earning  power  of 
two  dollars  and  scvpnty-five  cents  (^2J5).  sixty-five  per  cent  (65%) 
whereof  equals  one  dollar  and  seventy -nine  cents  ($1.79).     Inasmuch  as 
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this  case  fell  under  chapter  899  of  the  Laws  of  1911,  defendant  is 
entitled  to  receive  thie  allowance  for  fifteen  years  less  the  number  of 
weeks'  duration  of  his  temporary  total  disability,  whieh  continued  for 
fourteen  weeks  from  the  date  nf  the  injury.  If  the  sum  thus  awarded, 
thirteen  hundred  seventy-one  dollars  and  fourteen  eents  ($1,371.14) 
were  commuted  into  a  lump  sum  at  its  present  worth  ealeulatctl  at  6  per 
<-ent,  its  etiuivalent  cash  in  hand  would  be  nine  hundred  twenty-one 
dollars  and  twenty-six  cents  ($921.26). 

A.   J.   PlI-I^BURY, 

Will  J.  French, 
Harris  Weinstock, 
Commissioners. 


(No.  96— March  27,  19U.) 

(Chapter  3»9.  "Lave  1311.) 

MAMMOTH  COrrRR  MIMNC.  COMPANY  OF  MAINE  (a  cobporation ) ,  Appti- 

Cttnt,  VS.  MAKY  .T.  RKINtX-KE.  Dc/cnrfant. 

The  fact^  are  stated  in  the  opinion.  The  only  issue  was  as  to  the 
extent  of  [lartial  dependency  of  the  defendant,  Mary  J.  Reinecke,  upon 
the  earnings  of  her  deceased  son,  William  C.  Reinecke,  for  support. 
An  award  wa.s  made  in  favor  of  the  defendant  in  the  sum  of  nine  hun- 
dred dollars  ($900.00),  payable  at  the  rate  of  twenty-six  dollars  and 
twenty-five  eents  ($26.25)  per  week  for  thirty- four  weeks,  with  a  final 
payment  of  seven  dollars  and  fifty  cents  ($7. ■")())  to  complete  the  award. 
Alfred  Sutro,  attorney,  and  6'.  W.  Mftralf,  manager,  for  Applicant. 
Mary  J.  Reinecke,  in  propria  persona,  for  Defendant. 

William  C.  Reinecke  was  accidentally  killed  on  August  21,  1913, 
while  in  the  employ  of  the  Mammoth  Copper  Mining  Company,  under 
conditions  that  would  entitle  the  dependents,  if  any.  to  eimipensation 
under  the  provisioas  of  chapter  399  of  the  Laws  of  1911,  approved 
April  8,  1911.  The  defendant.  Mary  J.  Reinecke,  is  the  surviving 
mother  of  the  deceased  and  claims  to  have"  been  partially  dependent 
upon  him  at  the  time  of  his  death.  Her  claim  was  denied  and  resisted 
by  the  applicant,  which  filed  its  application  Iwfore  the  Commission  to 
have  the  question  decided.  This  question  of  partial  dependency  was 
the  only  one  at  issue. 

In  addition  to  the  testimony  of  the  defendant  there  was  evidence 
given  by  a  numl)er  of  witnesses  that  the  deceased  son  of  the  defendant 
had  in  past  years  contributed  substantially  to  her  support;  that  the 
deceased  was  a  steady,  industrious  workman  who  had  a  full  apprecia- 
tion of  his  filial  duties  to  his  widowed  mother;  that  she  resided  in  the 
country,  on  a  farm  owned  by  herself  and  her  children;  that  the  farm 
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was  conducted  jointly  by  herself  and  her  children,  and  the  proceeds 
derived  therefrom  were  used  for  their  joint  maintenance  and  support; 
that  the  remittances  from  the  deceased  son  to  his  m()ther  amounted 
approximately  to  twenty-five  dollars  ($25,00)  a  month  and  to  the 
a^regate  sum  of  three  hundred  dollars  ($3011.00)  per  year;  that  said 
money  was  necessarilj'  used  hj'  the  defendant,  Mary  J.  Reineeke,  for 
her  personal  benefit. 

While  the  testimony  in  support  of  the  defendant's  claim  is  not,  per- 
haps, with  reference  to  the  extent  of  her  partial  dependence  upon  her 
son,  afl  satisfactory  as  could  he  desired,  there  can  be  little  doubt  that 
she  was,  as  a  matter  of  fact,  partially  dependent  upon  his  earnings. 
Her  own  testimony  as  to  the  extent  of  her  dependency  is  the  only  defi- 
nite testimony  before  the  Commission,  the  rest  beinp  merely  corrobo- 
rative. There  are  not  even  available  any  letters  passing  between 
mother  and  son.  However,  it  is  believed  that,' taking  into  consideration 
the  simple  modes  of  life  on  the  part  of  both  the  mother,  who  lived  on  a 
farm,  and  the  son,  who  worked  in  »  mine,  the  claimant,  upon  whom  is 
cast  the  burden  of  proof,  has  established  her  claim  by  a  fair  prepon- 
derance of  the  evidence. 

A.  J.  Pn,LSBuBy, 
WiLi,  J.  French, 
Commissioners, 


(No.  90— March  28.  1914.) 

(Chapter  399,  Ijiwb  ISIL) 

r-rUI   R.  NKI-SON.  Applieniii,  vs.  .S^TNA   LIFE  IKSIRANOE  COMPANY    (a 

COBPOBATION ) ,   AND   LINDGKEN  COMPANY    (a  ookpoeation ) ,   Defendants. 

COLBSB  OF   THE   KSIPLOVMENT— PKEMISES   OF   TUB    E.MPr.OTEB^ — GOINO    TO    ANfl   FBOM 

Work.— Where  an  pmployee  is  injurpd  after  the  wiiislle  is  blown  to  atop  work 
for  tlie  dny,  by  an  elevator  accident  while  leaviOK  the  bnitdinK  for  his  home,  such 
accident  is  rec<'ived  while  the  pmplo.vee  is  nctinjc  in  the  course  of  his  einpio,vment 
nnd  lio  is  entitled  to  compensation  Iherpfor.  It  is  imrt  of  the  duties  of  the 
employee  to  Rct  to  (he  Hoor  on  which  he  whr  workiuK  in  the  morning  to  beicin 
his  work  and  to  get  down  from  it  at  night  when  the  day's  work  is  done,  and,  the 
method  at  doinR;  so  bpinf;  legitimate,  getting  up  and  getting  down,  grow  out  of 
and  arc  incidental  to  his  employment. 

Itt^miKN     OF     PlMMIK SCOPK    OF    TlIK     EMPI.OTMKNT — WlMTL     MlSCONlU'CT.— It     IS 

incumbent  upon  the  applicant  for  contEM-nsfllion  lo  iirovc  by  preponderance  of 
evidence  that  the  accident  and  injury  grew  out  of  and  vas  iucidenlal  to  his 
employment  and  happened  while  he  was  netini;  within  the  line  of  hia  duty.  It  In 
Incumbent,  however,  u]>on  the  person  setting  up  the  defen.'^e  of  wilful  misconduct 
to  estnblixh  that  faeC  to  a  moral  eerlainty. 
Scope  of  the  Emmxjysiknt — Leaviso  tiiiii.DiNO  at  NinuT  bt  Elevatoii— -Use  of 
Ki.EVAT<m  FORtill>l»:N. — Where  an  employee  leaves  the  floor  of  a  building  under 
construction  where  he  is  working  by  an  elevator  at  the  close  o(  the  day's  work. 
and  the  use  of  rucIi  elevator  by  workmen  la  forbidden,  the  question  as  lo  whether 
the  employee  is  acting  in  the  9co|)c  of  his  employment  in  using  such  elevator 
must  neceKsarity  deiicnd  upon   whetlier  such   use  constitutes  wilful  misconduct 
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WiLPi'L  Mj SCO « DUCT— Use  or  Elevator  Fowiiddes— Non-bnfobcembnt  or 
Rule. — Where  signs  are  put  upon  an  elevator  of  "Danger,  Keep  Off"  aod  "Thie 
elevator  for  freight  only.  Aoy  one  riding  on  it  does  so  at  their  own  risk,"  and 
workmen  are  nsmpd  personally  that  if  tljey  use  such  elpvalor  tboy  do  so  at  their 
own  risk,  and  are  occHsionallj'  ordered  oFf  Ihe  elevator,  but  no  one  was  ever  lined 
or  dischnrfied  for  nnin^  it,  and  the  workmen  use  it  frequently  on  tlie  under- 
standing that  they  do  so  at  their  own  risk,  hclil,  such  facta  are  insufficient  to 
estabJish  wilful  mixconduct  by  an  employefe  in  the  use  o(  the  elevator. 

This  is  an  aiiplication  for  a  tkath  benefit.  The  facts  are  stated  in 
the  opinion.  An  award  was  made  in  favor  of  the  applicant,  who  is  the 
widow  of  the  deceased  employee,  for  the  support  of  herself  and  her 
minor  children,  in  the  snra  of  forty-fiye  hundred  dollars  ($4,500.00). 
This  sum  was  made  payable  at  the  rale  of  twenty-eight  dollars  and 
eighty-five  cents  ($28.8.5)  per  week  for  ()ne  hundred  fifty-six  weeks  and 
until  wholly  paid, 

E.  S.  Van  Meter,  attorney,  for  Applit^ant. 
E.  L.  Stockwcll,  attorney,  for  Defendants. 

Axel  R.  Nelson  was  a  carpenter  employed  by  the  Lindgren  Company 
in  the  cou.struction  of  the  Gtiffiths-MeKenzie  building  at  the  corner  of 
Mariposa  and  J  streets,  Fresno.  California.  The  building  is  class  "A" 
and  ten  stories  high.  At  the  close  of  the  day's  work  on  the  evening  of 
the  11th  of  November,  1913,  a  few  moments  after  the  signal  whistle 
blew  to  stop  work  for  the  day,  Nelson  stepped  on  to  the  elevator  used  in 
con.structing  the  building,  to  descend  from  the  ninth  Hoor  to  the  ground 
floor  in  order  to  leave  for  his  home.  By  a  mistake  in  the  signal  given 
to  the  operator  of  the  elevator  by  Nelson's  companion,  the  elevator 
started  upward  instead  of  downward  and  Nelson  either  lurched  for- 
ward or  attcmptetl'  to  jump  off,  and  his  head  struck  a  beam  of  the 
ceiling  above.  lie  fell  off  the  elevator  to  the  edge  of  the  floor  below 
and  from  that  floor  to  the  bottom  of  the  elevator  shaft,  nine  stories, 
meeting  with  instant  death.  Ilis  widow,  Lidu  E.  Nelson,  applied  to 
tiefendants  for  the  death  benefit  provided  by  law  in  such  cases,  payment 
whereof  was  resisted  on  the  following  gnxinds : 

1.  That  the  accident  which  resulted  in  the  death  of  Nelson  did  not 
arise  out  of  Snd  was  n«jit  in  the  course  of  his  employment,  and  that,  at 
the  time  of  the  accident,  the  deceased  employee  was  not  performing 
a  service  growing  out  of  or  incidental  to  his  employment  nor  was  he 
acting  within  the  line  of  his  duty.' 

2.  That  the  accident  which  resulted  in  his  death  was  caused  by  the 
wilful  misconduct  of  said  deceased  employee. 

It  is  incumbent  upon  the  applicant  for  a  death  benefit  under  a  work- 
men's compensation  act  to  establish  to  a  moral  certainty  that  the 
accident  which  resulted  in  death  happened  while  the  deeciised  employee 
was  performing  a  service  growing  out  of,  incidental  to,  and  in  the  line 
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of  the  duty  uf  81k;1i  employee.  Uefpndants  contend  that,  inasmuch 
Rs  the  quitting  whistle  had  blown  and  deceased  was,  at  the  time  of  the 
accident,  preparing  to  leave  the  biiilding  in  which  he  had  been  working, 
he  can  not  be  held  to  have  been,  at  that  instant,  performing  a  service 
growing  out  of  his  eraplayment  or  acting  within  the  line  of  his  duty. 

Nelson  'a  employment  on  this  fateful  day  had  been  on  the  ninth  floor 
of  the  building.  It  was  part  of  his  duty  to  get  to  that  Hoor  in  the 
morning  to  begin  his  work  and  to  gft  down  from  it  at  night  when  the 
day's  work  was  done,  and,  the  method  of  doing  so  being  legitimate. 
(jotting  up  and  getting  down  grew  out  of  and  was  incidental  to  his 
employment.  In  getting  up  to  and  down  from  the  particular  place 
of  his  employment,  he  was  "performing  service,"  growing  out  of  his 
employment. 

Defendant  further  contends  in  sulistancc  that  even  if  deceased  would 
have  been  in  the  line  of  his  duty  and  course  of  his  employment  had 
he  been  injured  while  descending  friun  the  ninth  tloor  to  the  first  by 
the  stairway,  the  fact  tliat  he  was  killed  while  attempting  to  leave  by 
an  elevator,  which  he  was  forbidden  to  nse,  takes  him  outside  the  line 
of  his  duty  and  course  of  his  employment.  This  is  an  issue  of  much 
gravity,  and  yet  it  can  scarcely  be  contended  that  if  the  use  of  the 
elevator  did  not  constitute  misconduct  such  nse  was  inconsistent  with 
the  line  of  duty  and  eonrse  of  employment  of  such  deceased  employee. 
This  brings  us  to  the  eou'-ideratiou  of  the  second  contention  of  the 
defendants  herein,  viz:  that,  in  nndertaking  to  descend  by  the  elevatoir 
Nelson  was  guilty  of  misconduct  and  that  such  misconduct  was  wilful. 

According  to  the  testiniimy  of  Mr.  A.  P.  Lindgren.  head  of  the  Lind- 
gren  Company,  one  of  the  defendants  herein,  he  instructed  the  super- 
intendent of  the  building  not  to  allow  men  to  ride  on  the  elevator  for 
two  reason.s — one  was  that  a  pas.sengcr  might  get  injured  by  something 
falling  down  the  elevator  shaft,  and  the  other  was  that  if  such  elevator 
was  being  used  far  carrying  passengers  it  would  interfere  with  the  use 
of  such  elevator  for  carrying  the  materials  retinired  for  construction, 

Mr.  R.  Ij.  Bernard  was  the  superintendent  to  whom  the  foregoing 
instructions  were  presumably  given  by  ilr.  Lindgren,  and  his  testi- 
mony runs  to  the  following  effect:  "We  had  two  tin  signs,  one  each  side 
of  the  elevator;  on  the  signs  were  the  words,  'Danger,  Keep  Off.' 
There  was  also  a  pasteboard  sign  hearing  the  words,  'This  elevator 
for  freight  only.  Any  one  riding  on  it  dws  so  at  their  own  risk.' 
Xcarly  all  of  the  men  on  the  huildiug  were  instructed  in  relation  to 
the  danger  of  riding  on  the  elevator.  When  I  saw  anybody  riding  on 
the  elevator  I  ordered  them  off.  I  have  seen  them  get  on.  I  have  seen 
them  passing  the  floors  on  the  elevator.  Our  brick  foreman  and  two 
hod  carriers  rode  up  arul  down.     I  spoke  to  the  foreman  about  it  and  he 
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said,  'It  is  a  long  way  up  and  down  and  I  will  take  the  risk  myself,' 
then  he  continued  to  use  the  elevator  that  way.  If  there  was  a  load 
to  take  up  or  anything  long  that  needed  support,  a  man  would  go  up 
with  it.  1  did  not  lay  any  one  oflE  far  riding  contrary  to  rules.  I  never 
fined  any  one  for  riding,  never  discharged  any  one.  It  was  my  under- 
'standing  that  when  I  told  any  one  that  he  rode  at  his  own  risk  it  was 
at  his  own  risk.  I  knew  that  men  sometimes  came  down  the  elevator 
to  go  home.  I  always  spoke  to  them,  if  I  was  in  speaking  distance.  If 
I  was  not  I  did  not  go  to  them  and  say  anything  at  that  time.  I 
thought  with  all  the  signs  np  it  was  sufHcient  for  an  intelligent  man 
to  understand  the  dang«^r.  I  thought  that  the  signs  were  sufficient  to 
relieve  our  company  to  a  certain  extent.  I  thought  that  was  about 
as  far  as  I  had  authority  to  go  or  could  go." 

There  was  abundant  testimony  to  show  that  the  elevator  was  fre- 
quently used  by  workmen  about  the  building  both  to  go  up  and  to  go 
down ;  that  the  plumbers  so  used  it  and  that  na  one  was  docked  or  dis- 
charged or  otherwise  disciplined  for  using  it.  A  safety  rule  not  dili- 
gently enforced  is  no  rule,  and  to  disregard  siich  a  rule  is  not  even 
misconduct,  to  say  nothing  of  such  mis<^ondnet  being  v/ilful.  There  was 
direct  evidence  from  a  workman  that  Nelson's  foreman.  Sir.  Charles  E. 
Grant,  invited  two  workmen  to  ride  down  the  elevator  with  him  from 
the  eighth  iioor  to  the  first,  although  Mr.  Grant,  when  placed  upon  the 
witn^s  stand,  was  unable  to  recall  the  incident  to  mind. 

Mr.  Nelson,  however,  had  not  used  the  elevator  at  all  previous  to 
the  day  upon  which  he  met  his  death,  and  on  that  day  only  a  few- 
moments  before  the  fatality.  In  company  with  his  helper  he  had  just 
brought  up  some  materials  on  the  elevator.  The  elevator  was  still  there. 
His  helper  suggested  that  they  ride  down.  Nelson's  reply,  as  he 
stepped  aboard,  was  to  "give  him  three  belLs,"  the  signal  to  go  slowly. 
A  moment  later  Nelson  lay  crushed  and  dead  at  the  foot  of  the  shaft. 

As  certain  as  it  is  incumbent  u|>on  the  applicant  for  compensation  to 
prove  by  preponderance  of  evidence  that  the  accident  and  injury  grew 
out  of,  and  was  incidental  to,  hi.s  employment  and  happened  while  the 
injnred  person  was  acting  within  the  line  of  his  duty,  just  so  certain 
is  it  that  he  who  sets  up  the  defense  of  wilful  misconduct  mu.st  establi.sh 
that  fact  to  a  moral  certainty.  In  cases  such  as  the  one  under  c(m- 
sideration,  where  the  accident  results  in  death  and  the  employee  is 
unable  to  give  his  version  of  what  happened  and  how  and  why  it 
happened,  the  defense  of  wilful  miscondnct  should  be  required  to  be 
establishe<l  beyond  a  reasonable  doubt.  Wc  snbmit  that,  in  this  ease, 
that  onus  baa  not  been  discharged. 

A.   J.    l'UJ,tBURY, 

Will  J.  French, 

IlARKl):i  WEINSTOCK,       . 

Commissioner^ '  ^ 
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(Na  84— March  30,  1914.) 

(Chapter  399.  I^wb  ISll.) 

CHEAT    WESTERN    rOWRIl    COMPANY     (a    cohpobation).    Applicant,    vs. 

SELEN'A  MAYFIELD,  Defendant. 

WlI.PUL       MlBCONDUOT — DtSOBEniKNCE       OF       ISSTKUCTIONS WlIJ.'ULNESS.— Nl^li- 

(■eiicp  is  not  a  dcfpnse  under  the  Einplnyere'  Ijinbility  Act — only  wilful  misron- . 
duct.  'I'o  cons  tit  (lie  the  latter,  disobedience  of  inxtruetions  driven  b;  the 
employer  must  lie  wilful.  Where  the  evidence  shows  that  a  lineman  had  been 
inHtrueled  to  use  rubber  gloves  in  handling  high  voltage  wires,  and  that  in  tcoine 
,  to  work  on  a  certain  afternoon  the  eloves  were  by  mischance  left  in  the  wngon. 
which  went  on.  and  the  lineman  undertook  to  cut  an  electric  feed  wire  without 
the  rubl>er  gloves,  and  lie  could  proiiably  have  done  so  without  danger,  the  riay 
beiuK  clear  and  the  iiolc  dry,  were  it  not  for  a  guy  win>  concealed  by  the  foliagi' 
of  a  tri'e  which  touched  the  pole,  and  by  reason  of  the  presence  of  such  concealed 
guy  wire  the  lineman  received  a  fatal  shock,  such  linemau  Is  not  gnilty  of  wilful 
miBconduct. 

In. — III. — Failure  to  Knkobcb  Instkuctions. — A  rule  or  order,  the  violation  of 
which  is  to  constitute  luisconduct,  must  be  diligently  and  insistently  euforce<l  by 
all  reasonable  means  at  the  command  of  the  employer.  Where,  as  here,  the 
instruction  is  given  by  way  of  8ugK«Htion  and  it  is  shown  that  no  lineman  had 
ever  bwn  suspended  or  diselini^ed  or  tsraixt'ly  reprimandwl  tor  failing  to  use 
such  gloves,  the  evidence  fails  to  show  a  diliceutly  enforced  rule,  violation  of 
which  couslitutes  wilful  miscoudnct. 

In. —  Ij>. —  Wli.nif.NEJiM.— Wilful  misconduct,  as  used  in  this  act,  is  qnasi-criminal  in 
character.  As  a  punishment  to  the  employer  who  is  euiit.v  of  it.  he  is  jiermitleil 
to  be  sued  for  the  full  amount  of  damages  inflicted  because  of  it  and  be  is  uot 
permitted  to  insure  against  that  risk.  As  against  a  guilty  employee,  he  and 
those  deiiendent  u|>on  him  must  bear  the  evil  consequences  of  hia  misconduct 
without  ciimpeusation  of  any  sort.  Hcing  quasi-criminal,  it  will  require  strong 
evidence  to  establish  it,  particularly  where  the  principal  witness  to  the  trans- 
BClion  is  dead.     Any  reusonable  doubt  will  be  icsolved  in  favor  of  the  dependents. 

The  facts  are  stated  in  the  opinion.  The  only  issue  raised  by  the 
applicant  was  whether  the  death  of  the  husband  of  the  defendant  wan 
caused  by  his  wilful  misconduct.  An  award  was  made  in  favor  of  the 
defendant,  the  widow  of  the  deceased  employee,  in  the  sum  of  four 
thfiiLsaud  fifty  dollars  ($4,OSO,00),  this  amount  being  payable  at  the 
rate  of  twenty-five  dollars  and  ninety-six  cont«  ($25.96)  per  week  for 
one  hundred  fift\  six  wefKs  The  defendant  was  also  awarded  the 
reasttnable  value  of  first  aid  medical  treatment  rendered  to  her  husband 
at  the  time  of  the  accident,  not  to  exceed  the  sum  of  one  hundred  dol- 
lars (jjilOO.OO).  Commissioner  Harris  Weinstock  dissented  from  the 
iiiidings,  award  anti  oinuion  upon  the  grciund  that  the  deceased  was 
guilty  of  wilful  miscoiidud 

E.  W.  Bcaxhlei/    Ouif  (     KaH,  and  W.  J.  Spavlding,  attorneys, 

for  Apphtant 
W.  A.  Latta,  attorney,  for  Defendant. 

James  W.  Mayfield  was  an  eleetrie  lineman  in  the  employ  of  the 
(ireat  Western  Power  Company  at  Sacramento,  California.  On  the 
15th  nf  October,  1!)13,  he,  with  a  fellow  lineman,  William  Streepy,  was 
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instructed  by  foreman  P.  C.  Cleek  to  take  down  a  transformer  from  a 
pole  located  in  the  alley  between  C  and  D  streets  at  the  end  of  Seventh 
street  in  said  eity. 

Streepy  ascended  the  pole  first  and  went  to  the  t«p  of  it,  to  the 
primary  crossbars,  and  began  to  take  the  plugs  out  of  the  transformer 
to  which  were  attached  the  feed  wires  from  the  high  voltage  wires 
adjacent  thereto.  The  purpose  of  the  transformer  was  to  step-down  the 
voltage  carried  by  the  high-tension  wires  from  2,300  volts  to  220  volts. 

Mayfield  followed  Streepy  up  the  pole,  but  took  his  position  on  the 
swondary  crossTjars  carrj-ing  the  low-voltage  wires,  some  seven  or  seven 
and  a  half  feet  lower  down  the  pole  than  the  bars  carrying  the  high- 
voltage  wires.  To  steady  himself,  Mayfield  probably  grasped  one  of 
the  iron  or  steel  braces,  which,  in  pairs,  are  fastened  to  the  pole,  one 
on  each  side,  several  feet  below  the  secondary  crcssbar  and  which  run 
diagonally  to  such  cro--sbar  as  a  brace  to  support  it,  and  then  perpen- 
dicularly to  the  primary  crossbars  to  support  them.  lie  had  previously, 
fastened  his  safety  belt  around  one  of  these  metal  braces,  as  a  protection 
against  falling. 

Presently  he  called  to  his  companion,  "Bill,  I  am  going  to  cut  her." 
Then  he  raised  his  pliers  to  the  feed  wire  above  him  and  undertook  to 
cut  it  loose  from  the  high-voltage  wire.  The  next  instant  he  was  hang- 
ing by  his  belt,  head  downward  from  the  metal  brace,  and  when,  two 
or  three  minutes  later,  his  body  had  been  lowered  to  the  ground,  life 
was  extinct. 

Selena  Mayfield,  the  defendant  herein,  was  the  wife  of  James  "W. 
Mayfield,  deceased,  and  has  two  children,  a  son  aged  twelve  years  and 
a  daughter  aged  six  years,  who  are  now  dependent  upon  her  for  sup- 
port, and  she  and  they  were,  at  the  time  of  the  accident,  wholly  depend- 
ent upon  said  Mayfield  for  their  supp()rt.  Mrs.  Mayfield  made  a 
demand  upon  the  employing  corporation  for  the  death  benefit  provided 
by  chapter  399  of  the  Laws  of  1911,  and,  in  turn,  a  compromise  pro- 
posal was  made  to  her  which  she  rejected,  whereupon  the  employing 
corporation  instituted  this  proceeding  to  have  the  controversy  deter- 
mined. Payment  of  such  death  benefit  is  resisted  on  the  sole  ground 
that  Mayfield  came  to  his  death  by  reason  of  his  own  "wilful  mis- 
conduct" in  that  he  did  not.  while  working  upon  high-voltage  wires, 
wear  rubber  gloves  furnished  him  by  the  employing  company  and 
lequired  to  be  worn  in  such  ca.ses. 

Evidence  offered  at  two  hearings  clearly  established  the  following 
e&sential  facts: 

1.  That,  on  August  8,  1912,  said  company  issued  to  division  super- 
intendents, to  be  brought  to  the  attention  of  line  foremen,  in  part,  the 
following  rule;  "No  employee  ."ihall  work  on  live  wires  of  500  volts  to 
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!),000  volts  inclusive,  without  tlie  use  of  rubber  gloves  provided  by  tlie 
eoinpauy. " 

2.  That  Mayfield's  atteution  had  been  called,  not  more  than  two 
hours  previous  to  liis  elect roeutioii,  to  a  "request"  or  "requirement" 
on  the  part  of  the  Great  "Western  Power  Company  that  its  men  use 
rubber  fjloves  when  warking  on  high  potential  wires. 

A.  That,  if  he  had  worn  rubber  gloves  in  obedience  to  this  require- 
mt^iit,  he  could  have  cut  the  feed  wires  without  serious  danger,  not- 
withstanding the  faet  that  they  carrietl  2.30()  volts. 

4.  That  the  decfa-Sfd  ciii|)loyee  did  not,  on  this  occasion,  wear  rubber 
gbives  or  other  protection  against  the  eleetrie  energy  gtting  over  the 
wires  upon  which  he  was  working,  exeept  the  leather  gloves  usually 
worn  by  linemen. 

5.  That  sUch*  safety  nile  or  regulation  sought  to  be  imposed  upon  its 
linemen  by  the  applicant  corporation,  was  reasonable  and  necessary  to 
the  safety  of  such  linemen. 

6.  That  it  is  a  commonly  accepted  opinion  on  the  part  of  experi- 
enced linemen  that,  when  working  on  dry  ptjes,  in  dry,  clear  weather, 
and  where  linemen  are  otherwise  "clear"  of  danger  of  "grounding" 
through  the  bodj',  they  may  work  on  wires  carrying  as  high  as  4,000 
volts  with  comparative  safety,  their  danger  being,  not  from  the  high 
voltage  itself,  but  from  some  unseen  and  unanticipated  connection 
through  their  bodies  between  sm-h  wires  and  the  ground. 

7.  That  the  15th  day  of  October,  1918,  when  the  accident  took  place, 
wa,s  a  dry,  clear  day,  and  that  Mayfield  undertook  to  cut  the  wire  in 
question  in  the  verj'  middle  of  the  day  (lietwceu  five  and  ten  minutes 
past  one  o'eloi'k  p.  m.),  and  that  the  pole  npon  which  Mayfield  was  work- 
ing was  a  dry,  seasoned  i)ole. 

8.  That  by  some  mischance  the  rubber  gloves  had  not  been  taken 
from  the  auto  tniek  which  acconipauied  the  repair  men  but  that,  at 
the  time  of  tlie  accident,  such  truck  was  about  a  mile  away  in  charge 
of  the  foreman,  who  had  taken  other  men  to  another  job,  and  that  it 
was  us  much  the  duty  of  the  foreman  to  see  to  it  that  Mayfield  and 
Streepy  had  their  rubber  gloves  with  them,  as  it  was  to  see  to  it  that 
they  had  other  tools  and  appliances  re(|uisite  for  their  work. 

y.  That,  unknown  to  Mayfield  and  his  fellow  worker,  Streepy,  a 
guy  calile  ran  from  the  ground  np  thniugh  the  branches  of  a  tree  to 
a  telephone  i>ole  adjacent  to  the  hit;li- tension  pole  upon  which  deceased 
and  his  associate  were  working;  that  such  gny  cable  rested  upon  one 
(if  the  metal  braces  which  supported  the  crossarms  carrjing  the  power 
wires,  and  that  this  condition  was  highly  dangerous,  and  that,  but  for 
this  condition,  Mayfield  woidd  probably  have  cut  the  top  wires  without 
injur^\' ;  that  the  danger  was  not  easily  detected  and  that  the  dangerous 
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condition  was  due  to  a  want  of  reasonable  eare  on  the  part  of  em- 
ployees of  the  applicant  power  company  at  some  time  long  previou,'* 
to  the  happening  of  thk  aeeident. 

We  think  it  clear  froin  the  evidence  that  Mayfield  knew  it  was 
the  wish  and  expectation  of  the  defendant  corporation  that  he  should 
wear  gloves  when  working  upon  high-tension  wires,  and  that,  in  neglect- 
ing to  90  use  them  in  this  instance,  he  was  at  least  very  neglectful  of 
his  duties,  if  not  actually  guilty  of  misconduct.  Jlut  was  sueh  miacon- 
diict  "wilful"  within  the  meaning  of  the  act?  The  wilfulness  of  his 
tnisconduct  is  the  erux  of  the  issue  in  this  ease. 

One  of  the  most  profound  abuses  that  grew  up  under  the  old  negli- 
gence law  was  that  scores  of  sKfety  rules  were  made  and  posted  in  offices 
of  employing  corporations  whose  only  purpose  was  to  avoid  legal  liability 
for  injuries  suffered.  If  the  mere  violation  of  such  rules  shall  serve 
to  constitute  "wilful  misconduct"  under  the  Workmen's  Compensation, 
Insurance  and  Safety  Act,  relatively  few  death  benefits  will  be'  pay- 
able to  widows  and  orphans  under  that  act,  and  one  of  its  main  pur- 
poses, namely,  to  prevent  the  impoverishment  of  families  through  the 
accidental  killing  of  their  breadwinners,  will  thus  be  frustrated. 

Therefore,  this  Commission  must  insist  that  a  rule  or  order,  the 
violation  of  which  is  to  constitute  misconduct,  shall  be  a  rule  diligently 
and  consistently  enforced  by  all  reasonable  means  at  the  command  of 
the  employer.  This  was  not  done  in  this  case.  The  rule  was  first 
issued  on  August  B,  1912,  but  there  was  no  evidence  to  show  that  it 
had  been  consistently  and  persistently  enforced.  Accidents  having 
occurred,  the  attention  of  superintendents  and  other  subordinates  was 
recalled  to  it  in  the  concluding  days  of  yeptember,  1913,  more  than 
a  year  later,  but  it  had  not  been  handed  or  .sent  to  the  linemen,  who 
were  mcst  vitally  concerned  in  its  enforcement.  Tliere  is  no  evidence 
tliat  Maj-field's  attention  had  been  called  to  it  as  an  infle.\ible  rule 
governing  his  employment.  Foreman  Cieek  had,  two  hours  before  the 
accident,  "told  Ihr  mi:ii"  that  the  company  had  "requested"  them  to 
wear  rubber  gloves  when  working  on  high  potential  wires  and  had 
threatened  them  with  di.scharge  if  they  did  not,  hut  it  is  not  certain  that 
Mayfield,  who  was  working  up  on  a  pole  at  the  time,  heard  what  he 
said,  although  it  is  reasonable  to  presume  that  he  did. 

Pnrthermore,  although  it  was  an  open  secret  that  linemen  did  not 
at  all  times  wear  rubber  gloves  while  working  upon  high-tension  wires, 
other  conditions  being  favorable,  it  was  fn-ely  admitted  by  applicant's 
executive  otficers  that  no  lineman  had  ever  been  suspended  or  dis- 
charged, or  scarcely  reprimanded,  for  failing  to  use  such  gloves.  On 
two  o<.'casians  {on  the  Sunday  previous  at  Oak  Park  station  and  in  the 
forenoon  of  the  day  of  the  accident)  gloves  had  been  given  to  Mayfield 
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aod  others  to  be  used,  and  they  had  been  used.  Doubtless  the  liDemen 
knew  of  the  expectation  of  the  applicant  company  that  rubber  gloves 
should  be  used  on  voltage  above  500,  and  that  they  were  to  be  had, 
if  needed,  but  tliat  does  not  constitute  the  requirement  of  a  "rule," 
the  failure  to  observe  which  would  be  wilful  misconduct. 

Superintendent  T.  J.  Dillon  testified  at  the  coroner's  inquest  that, 
in  the  event  of  the  infraction  of  this  rule,  it  would  have  been  hia  duty 
to  dischai^e  the  offending  lineman  and  also  the  foreman  for  not  seeing 
to  it  that  the  linemen  obeyed  the  rule.  In  so  testifying,  he  outlined 
the  correct  disciplinary  policy  to  be  pursued  in  enforcing  a  safety  rule. 
The  foreman  is  the  essential  factor  in  securing  compliance  with  safety 
rules.  It  was  foreman  Week's  duty,  when  he  had  received  his  instruc- 
tions, at  once  specificaHy  and  unequivocally  to  communicate  his  instruc- 
tions to  hi.i  men  and  see  to  it  that  those  instructions  were  obeyed  or 
that  refractory  and  disobedient  linemen  were  sent  to  the  office  for 
their  pay.  Such  an  enforcement  of  the  rule  in  question  would  have 
made  it  a  rule  and  not  a  mere  manifestation  of  a  desire  or  wish  on  the 
part  of  the  employing  corporation.  Foreman  Cleek  testified  that,  to 
his  knowledge,  none  of  the  electricians  had  worked  without  gloves  since 
October  15,  1913  (the  date  of  Mayfield's  death).  This  testimony  means 
that  men  had  worked  without  gloves  before  October  15,  1913.  Both 
William  Streepy  and  John  Gubel  testified  that,  at  times,  men  wctrked 
on  high-voltage  wires  without  the  protection  of  gloves. 

But,  admitting  for  the  sake  of  ar^ment,  that  the  violation  of  this 
alleged  rule  amounted  to  misconduct,  was  that  misconduct  "wilful"! 

In  order  to  be  "wilful,"  raisconduet  must  be  obstinate,  stubborn, 
refractory,  premeditated,  "not  to  be  persuaded  by  counsel,  advice, 
commands  or  instruction."  It  must  be  intentional  and  by  design,  and 
not  through  inadvertence  and  thoughtlessness.  It  must  be  "the  inten- 
tional and  deliberate  doing  of  a  wrongful  act,"  "with  a  bad  purpose," 
hut  not  with  malice,  as  in  criminal  cases. 

Fortunately,  we  have  in  the  Workmen's  Compensation,  Insurance 
and  Safety  Act  a  very  clear  and  authoritative  definition  of  what  con- 
stitutes wilful  misconduct.  All  states  and  countries  having  compensa- 
tion laws  recognize  that  there  arc  occasional  employerfs  who  are  so 
regardless  of  the  safety  of  their  employees  that  they  do  not  deserve  the 
protection  of  a  limited  liability  law,  and  the  California  act  permits  the 
injured  employee  to  sue  for  unlimited  damages  when  he  has  been 
injured  through  the  employer's  "wilful  misconduct."  Such  conduct 
is  specifically  defined  to  be  "a  wilful  disregard  of  the  life,  limb  or 
bodily  safety  of  his  employce-s."  By  way  of  giving  employers  a  square 
deal  and  an  equal  standing  before  the  act  with  their  employees,  the 
statulc,  in  turn,  provides  that  "wilful  misconduct"  on  the  part  of  the 
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employee,  resulting  in  his  injiirj',  shall  he  a  defense  against  any  pro- 
eeeding  brought  to  secure  compensation  for  such  injury,  but,  again, 
such  misconduct  must  manifest  "a  wilful  disregard  for  the  employee's 
own  life  and  limb  or  bodily  safety."  Did  Mayfield  manifest  such  a 
disregard  t 

We  think  not.  or  at  least  that  the  evidence  does  not  conclusively 
prove  such  disregard.  This  doubt  is  admitted  by  the  attorney  for  the 
Great  Western  Power  Company,  who  testified  on  January  20,  1914: 
"I  felt  we  had  a  fair  chance  of  winning  this  case  if  we  submitted  it  to 
the  Industrial  Accident  Commission."  Mayfield  only  attempted  to  do 
what  he  and  other  linemen  had  done  many  times  without  harm.  He 
"took  a  chance,"  which,  to  be  sure,  he  ought  not  to  have  taken,  but 
there  was  no  evidence  to  show  that,  in  so  doing,  he  manifested  a  "wilful 
disregard"  for  his  own  safety. 

"Wilful  misconduct,"  as  used  in  this  act,  is  quasi-criminal  in  charac- 
ter. As  a  punishment  to  the  employer  who  is  guilty  of  it,  he  is  per- 
mitted to  be  sued  for  the  full  amount  of  damages  inflicted  because  of 
it,  and  he  is  not  permitted  to  insure  against  that  risk  any  more  than  he 
would  be  to  insure  against  the  risk  of  being  convicted  of  arson  or 
burglary.  As  against  the  guilty  employee,  he  and  those  dependent 
upon  him,  must  bear  the  evil  consequences  of  his  misconduct  without 
compensation  of  any  sort. 

Consequently,  in  establishing  the- charge  of  wiifnl  misconduct  against 
either  employer  or  employee,  something  more  than  a  mere  prei)onder- 
ance  of  evidence  should  be  required,  something  akin  to  evidence  beyond 
a  reasonable  doubt.  Especially  should  this  be  true  in  such  a  case  as 
this  one  where  the  lips  of  the  oiTtender  are  sealed  by  death.  If  Jlayficld 
were  living  it  would  he  possible  for  the  Commi-ssion,  by  careful  ques- 
tioning, to  get  at  what  was  in  his  mind,  and,  if  failing  to  .justify  him- 
self when  opportunity  was  afforded,  he  could  be  condemned  without 
misgiving.  This  can  not  be  done,  and  his  dependents  are  entitled  to 
the  benefit  of  any  reasonable  doubt  regarding  his  wilfulness  that  may 
exist  in  the  mind^  of  the  Commissioners. 

Since  the  infamous  penalty  of  attainder  was  abolished,  death  has 
been  the  extreme  penalty  for  tiie  commission  of  any  offense,  however 
great.  This  penalty  for  his  fault  Mayfield  has  paid.  Shall  there  be 
added  to  it,  unless  .judicially  unavoidable,  the  impoverishment  of  his 
wife  and  children?  All  the  testimony  as  to  his  character  was  to  the 
effect  that  he  was  a  prudent,  careful,  obedient  and  cxperitnced  work- 
man, never  having  been  "called  down"  for  an.v  cause,  and  previous 
good  character  has  always  l)ecn  pleadable  to  the  advantage  of  one 
chat^d  with  a  serious  offense. 


D.gitizecbyG00glc 


214  EMPLOVUns'    LIABri-ITY   ACT   DECISIONS, 

If  it  be  objected  that,  under  this  line  of  reasonine,  it  will  be  diftjeiilt 
ever  to  prove  the  "wilfulness"  of  misconduct  where  the  death  of  the 
injured  party  results  from  the  accident,  such  may  be  admitted,  but  it  is 
the  policy  of  every  compensation  law  to  make  its  benefits  as  inclusive 
as  possible  to  the  end  that  society  may  be  prote<tcd  from  the  evil  eon- 
seqnenees  of  pauperism  resulting  from  industrial  accidents. 

Is  it  contended  that  the  exacting  requirements  as  to  evidence  in  death 
eases  impases  a  hardship  upon  employers?  The  answer  is  that  the  pay- 
ment of  compensation  is  not  primarily  an  issiie  between  employer  and 
employee,  bnt  between  the  state  and  its  industries  and  that  the  industry, 
and  not  the  emplo,ver,  is  to  hear  the  cost  until  it  can  lie  passed  on  to 
the  consinner  through  some  form  of  insurance — self- insurance,  if  no 
other. 

Is  there  fear  that,  unless  compensation  ean  be  denied  in  such  eases, 
employers  will  not  be  able  to  enforce  safety  rules  and  regulations? 
Discipline  is  not  .so  dependent  upon  the  severity  of  punishments  meted 
out  as  upon  the  certainty  of  some  punishment  being  visited  upon  those 
who  disobey,  and  if  emplo.vers  understand  that  only  in  aggravated  eases 
will  the  defense  of  wilful  miseondnct  prevail,  they  will  renew  their 
efforts  to  secure  obedience  by  bringing  the  existence  of  such  rules 
specifically  and  not  infrequently  to  the  attention  of  their  employees,  and 
insisting  upon  observance  through  reprimand,  suspension  from  duty,  or 
discharge,  and  especially  thnuigh  holding  their  foremen  to  a  strict 
accountability  for  the  safety  of  Iheir  men.  Moreover,  if  fear  of  death 
will  not  dissuade  an  employee  from  taking  nnwise  chances,  fear  of 
losing  his  compen.sation  will  hardly  prove  an  added  deterrent. 

During  the  calendar  year  lillU  there  were  seven  hundred  fifty-two 
(7r)2)  deaths  through  industrial  accident  in  this  8tafe,  regarding  which 
authentic  histories  were  obtained,  and  of  these  fully  one  half  left 
dependents.  Under  a  lax  interpretation  of  what  constitutes  wilfulness 
as  related  to  misconduct  as  a  defense,  the  greater  part  of  the.se  depend- 
ents would  become  objects  of  public  or  private  charity.  It  can  not 
have  been  the  intent  of  the  Icgislatun-  that  such  a  condition  should 
come  to  pass.  Therefore,  this  decision  is  not  rendered  with  regard 
solely  to  the  parties  to  this  proceeding,  but  in  view  of  a  general  policy 
needful  for  making  the  statute  broadly  and  not  narrowly  effective  for 
the  main  purposes  had  in  view  when  it  whs  enacted.  (Jreat  Britain 
found  it  nece,s.sary  to  limit  (he  defense  of  wilful  misconduit  to  eases  in 
which  the  injuries  do  not  result  in  death  or  serious,  permanent  dis- 
ability, and  other  static  and  cmuitries  have  limiteil  the  defen-se  lo  self- 
inflicted  (suicidal)  injuries,  hut,  with  a  liberal  inlerp relation  of  our 
wilful  niisconduct  provision  as  it  stands,  it  will  not  l>e  nece-ssary  for 
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our  legislature  to  go  to  such  extreme  lengths  in  order  to  safctriiard  the 
public  welfare.  There  will  still  be  nfrgravated  cases  of  misconduct  in 
which  the  witfnlness  can  be  clearly  established  and  eompensation  right- 
fully denied,  the  more  tertainly  when  the  injured  person  survives  his 
injury  and  can  be  made  to  bear  the  consequences  of  his  own  wrong- 
ful act. 

A.   J.    PrU.SBURY, 

Wn,i.  J.  French. 

Commissioners. 

Harris  Wbinstock,  Commissioner,  dissenting: 

I  dissent.  The  defense  in  this  caiLse  was  that  the  deceased  employee 
was  chargeable  with  "wilful  misconduct."  If  he  was.  there  can  be  no 
recovery.  See  section  12  (3)  of  the  Workmen's  Compensation,  Insur- 
iinee  and  Safety  Act.  If  he  was  not,  the  judgment  of  the  majority 
of  the  Commission,  awarding  full  compensation,  is  correct. 

Under  all  the  authorities  the  question  raised  here  is  a  question  of 
fact,  not  always  easy  of  solution,  and  one  upon  which  men  may  reason- 
ably differ.  "Wilful  inisconduet"  is  a  matter  of  affirmative  defense. 
The  burden  of  proving  it  by  a  preponderance  of  the  evidence  is  upon 
the  party  Setting  it  up  as  a  defen.se.  I  am  unwilling  to  subscribe  to 
the  proposition  that  the  defcn.se  must  be  proved  beyond  a  reasonable 
doubt.  I  believe  that  such  standard  or  degree  of  proof  should  be 
required  only  in  criminal  cases  where  questions  nf  personal  liberty  are 
involved  and  strong  presumptions  of  innocence  are  indulged.  The  fact 
is  more  difficult  of  proof  where  death  has  resulted,  and  it  strikes  me 
as  unsound  to  require,  in  a  civil  ease,  the  highest  degree  of  proof  known 
to  the  law  in  admittedly  the  hardest  case  to  prove. 

The  evidence  to  prove  "wilful  misconduct"  as  a  fact  in  this  ease 
is  satisfactory  to  my  mind.  The  employer  had  issued  and  postal  rules 
expressly  enjoining  the  use  of  rubber  gloves  by  linemen  when  working 
with  "hot"  wires,  and  had  furnished  such  rubber  glovts  as  a  part  of 
the  equipment  of  linemen.  The  foremen  were  familiar  with  the  ride. 
The  foreman  in  immediate  charge  of  the  work,  in  which  the  deceased 
lost  his  life,  was  familiar  with  the  rule.  He  had  instructed  the  use  of 
the  gloves  on  this  sort  of  work  not  more  than  two  hours  before  the 
deceased  lost  his  life  by  reason  of  not  using  them.  It  was  the  duty 
of  the  foreman  to  give  this  order.  It  was  tlie  duty  of  the  deceased  to 
obey  it.  It  was  a  deliberate  breai-h  of  his  duty  to  disobey  it.  The 
rule  was  made  and  the  equipment  wa.s  supplied  to  safeguard  workmen 
against  unforeseen  and  hidden  dangers  such  as  caus<'d  the  death  of 
tile  employee  here.  Other  precautioas  could  he  taken,  and.  under  the 
evidence,  would  be  taken  against  obvious  dangers. 
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The  deceased  vfas  &  lineman  of  seasoned  experience  aJid,  ordinarily, 
e  eareful  and  tractable  wofltman.  The  risks  of  his  employment  were 
known  to  him.  He  was  not  only  recently  advised  of,  but  was  perfectly 
familiar  with,  the  necessity  of  taking  the  prescribed  precaution  by  using 
the  gloves  in  the  work  in  which  he  lost  his  life.  To  my  mind  his  mis- 
conduct manifested  a  wanton  indifference  and  a  wilful  disregard  of  all 
caution  and  precaution.  - 

It  is  my  opinion  that  the  employer  in  this  ease  is  to  be  credited  with 
the  exercise  of  reasonable  diligence  in  enforcing  its  rule  and  in  pro- 
viding ei^uipment  for  its  observance.  We  should  require  that,  and  we 
tlo  require  it.  However,  wc  should  require  the  employee  to  cooperate 
if  we  are  to  get  the  best  results.  As  the  employer  owes  a  duty  to  his 
employee,  the  public  and  himself,  so  does  the  employee  owe  it,  in  equal 
measure,  to  his  employer,  the  public  and  himself. 

In  reaching  my  eonciuaion,  and  in  discussing  the  question  of  fact 
involved  here,  I  have  not  kept  out  of  view  the  fatal  result  of  the  accident, 
nor  the  distress  of  the  surviving  dependents  of  the  deceased  workman. 
However,  serious  and  regrettable  eimsequences  can  not  determine  the 
question.  It  is  our  duty  to  pass  upon  the  rights  of  the  parties  as  we 
see  them,  guided  only  by  the  law  and  the  evidence. 

Harris  "Weinstock, 
Commissioner. 

NOTB. — Subsequent  to  tlie  reniiltlon  o(  the  Bndlnga  and  award  In  thla  proceeding 
the  applionnl  petitioneil  for  an  iimendmcTit  to  the  flncainnii  of  fact,  requesting  th.it 
iipeclal  nndlngs  be  rendered  setting  out  In  detail  the  olrcumBtancea  attending  the 
employment  and  death  of  the  dccfiisi'd  employee.  This  petition  was  denied  by  the 
Commldslon  on  April  22,  19H.  Thereatlcr  the  applicant  petlUoned  (or  a  correollon 
In  the  traneorlpt  of  testimony  iind  for  permission  to  introduce  further  testimony  and 
for  a  correction  of  the  date  of  the  award,  which  order  Was  denied  for  the  reason 
that  such  chanees  were  not  material.  At  the  same  time  the  appUcant  applied  for 
a  review  ul  the  decision  of  the  Oommisalon  by  Ihc  courts  oC  this  state,  which  Was 
granted,  and  th<^  record  In  the  case  tninsmltted  to  the  dork  of  the  Superior  Court 
o(  Sacramento  t'ounty.  Suhsfquently  the  applicant  petitioned  for  a  rehearing  In  the 
tnrm  prescribed  by  tlie  Uoynton  Workmen's  Compensation.  Insurance  and  Safety 
Act.  chapter  178.  Laws  of  1913,  which  applic.itlon  was  denied  by  the  Commission  on 
ApHI  30,  IHH.  upon  the  ground  tlial  proce<'dln8S  under  the  Roseberry  Act  were  sUll 
governed  by  the  riiles  contained  In  said  act.  and  not  by  the  Boynton  Act,  which 
otherwise  superfieded  It.  An  appeal  was  taken  In  the  Supreme  Court  of  tlie  State  of 
California  upon  (he  ground  ol  alleged  errors  In  the  rendition  of  the  decision  In  this 
case  and  iilso  upon  llie  iinesllon  of  the  constttutlonaiily  of  both  Uie  Employers' 
Uablllty  Att,  chapter  SS9,  Laws  of  1911,  and  of  the  Workmen's  Competisatlon, 
Insurance  and  Safety  Act,  clinptor  176,  Laws  of  IKl.t.  This  appeal  has  been  sub- 
mitted to  the  Supi'cme  Court  and  Is  now   under  advisement  by   It, 
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(No.  97— April  2,  1914.) 

(Chapter  399,  Laws  1911.) 


C.  W.  Slack  and  Ckauncey  S.  Goodrich,  attorneys,  for  Applicant, 
CuUen,  Lee  &  Mathews,  attorneys,  for  pefendant. 
This  is  an  application  by  the  employer  of  Lester  Shaw,  deceased,  to 
have  determined  who  are  the  dependents,  if  any,  of  the  deceased  em- 
ployee, and  the  degrees  of  their  dependency.  Lester  Shaw  was  killed 
on  December  28, 1913,  while  working  in  the  employment  of  the  applicant 
as  a  laborer,  by  being  caught  in  a  belt  and  hurled  against  the  frame- 
work supporting  the  machinery.  After  the  return  of  intem^atoriea 
sent  to  the  nearest  known  relatives,  an  award  was  made  in  favor  of 
the  mother  and  father  of  deceased,  shown  to  be  partially  dependent 
upon  him  for  support,  in  the  sum  of  nine  hundred  dollars  ($900.00) 
less  the  sum  of  five  hundred  sixty-two  dollars  ($562.00)  previously 
advanced  to  said  parents  and  paid  out  for  funeral  expenses,  leaving  a 
balance  due  to  tlie  beneficiaries  of  three  hundred  thirty-eight  dollars 
($338.00). 

H.  L.  White, 
Secretary. 


(No.  87— April  3,  19U.) 

(Chapter  S99.  Laws  191 1.) 
.1.  V.  CIIAMltKItS.  Applir, 

This  is  an  application  for  a  total  disability  indemnity.  The  facta 
are  stated  in  the  opinion.  An  award  was  made  to  the  applicant  of  five 
hundred  eighty-seven  dollars  and  sixty-seven  cents  ($587.67),  this  being 
the  amount  of  the  weekly  disability  payments  dnc  up  to  the  date  of 
the  award,  loss  the  sum  of  two  hundred  fifty-three  dollars  and  eighty- 
three  cents  ($253.83)  already  paid  upon  this  account.  The  applicant 
waa  further  awarded  the  sum  of  ten  dollars  and  thirty-one  cents 
($10.31)  per  week  for  each  and  every  week  after  the  date  of  the  award, 
until  the  total  payment  on  account  of  his  injnr>'  shall  e(iual  the  sum 
of  two  thousand  four  hundred  seventy-five  dollars  ($2,475.00),  this 
being  three  times  the  applicant's  average  annual  earnintPi. 
The  applicant  was  not  represented. 
II.  H.  Ashley,  attorney,  for  Defendant. 

The  applicant,  J.  F.  Chambers,  was  working  near  Richmond,  Cali- 
fornia, for  the  defendant  corporation,  and,  while  on  the  ground  under 
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n  scaffold,  an  iron  casting  became  displaced  and  fell,  striking  the 
iipplicant  on  the  head  and  crushing  his  sknll.  It  was  neeessary  to 
perform  a  swrgioal  operation  and  remove  a  part  of  the  bone  of  the 
siknli.  He  gradually  recovered,  and  on  the  7th  of  May,  1913,  was 
able  to  travel  alone  to  his  home  in  the  east,  though  he  had  not  entirely 
recovered  from  his  injury.  It  appears,  however,  from  the  testimony 
of  the  medical  experts  that  the  injury  to  the  brain  has  caused  a 
paralysis  of  the  left  arm  whereby  that  arm  has  become  practically 
useless.  According  to  medical  testimony,  the  injury  to  the  brain  has 
also  affected  his  mental  condition  so  that  at  times  he  is  somewhat 
mentally  irresponsible  and  is  also  totally  incapacitated  for  work. 

The  applicant,  therefore,  is  entitled  to  the  full  compensation  for 
total  disability. 

A.   J.    PlUfiBURV, 

Will  J.  French, 

Commissioners. 


(No.  93— April  22,  1914.) 

(Chapter  3S9,  Laws  1911.) 

TIr0^fAS  FRANCIS  HAYES,   Applicant,  vb.   STAXDAH1>  OIL  COMPANY    (a 

CORIKIRATIONK  Defendant. 

Proximate  Cai'mb — Tnsanitt. — Wh*rp  thp  evidence  shows  that  the  applicant  whs 
injured  by  accident  caiisiDK  the  loss  of  a  flngpr,  that  he  became  menially 
iiDbalaaced  three  days  aFter  the  accident,  with  loss  of  voice  and  Hymploms 
similar  lo  mania  or  hysteria,  that  he  bad  been  unbalanced  fire  yeara  before, 
lastins  for  a  period  of  ten  mouths.  I)tit  that  he  was  at  the  time  of  the  accideiit 
normal  and  ph.vBieally  atrong  and  healthy,  htld.  tbat  applicant's  insanity  was 
projcimafoly  cnuied  by  tbe  accidental  injury. 

The  facts  are  stated  in  the  opinion.  An  award  was  made  in  favor  of 
the  mother  of  the  applicant,  to  be  used  for  his  support,  in  the  snm  of 
sixty-six  dollars  and  forty  cents  (."Sfie.W),  for  the  unpaid  balance  of 
applicant's  medical  expenses;  the  sum  of  eight  hundred  ninety-seven 
dollars  ($897.0(1).  as  disability  conipen.sation  for  fifty-two  weeks  up  to 
April  12,  1914;  and  the  fnrther  sum  of  seventeen  dollars  and  twenty- 
five  cents  ($17.2i»)  per  wwk  after  the  said  April  12  until  tbe  termina- 
tion of  the  disability  or  further  order  of  the  Commission,  provided  that 
the  total  sum  paid  as  a  disability  benefit  should  not  e.\ceed  four  thou- 
sand one  hundred  forty  dollars  (*4,140.0()). 

Mrs.  iS'irn/i  Unties,  mother  of  (be  applicant,  for  Applicant. 
E.  B.  Davis,  attorney,  for  Defendant. 

The  applicant  is  a  young  man  of  twenty-nine  years  of  age.  While 
working  for  the  Standard  Oil  C'onipany  near  Taft,  ('alifomia.  on 
April  4,  1913,  with  the  crew  enfjaged  in  pulling  csising  out  of  an  oil 
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well,  he  suffered  the  loss  of  the  first  finger  of  his  right  hand  between 
the  first  and  se<'ond  joints  by  reason  of  beins  struck  by  a  pair  of  tonps 
attached  to  a  six  inch  casing,  which  slipped  and  dropped  while  being 
unscrewed.  The  finfrer  was  completely  -severed  and  left  inside  the 
glove  which  the  employee  was  wearing.  Prompt  surgical  attention  was 
given  and  an  aniBsthetic  was  net^cMjarily  used  in  the  operation.  April  -i, 
1913,  fell  on  Friday.  The  testimony  shows  that  his  mind  was  unbal- 
anced on  the  following  Monday.  Dr.  P.  J.  Ciineo  was  called  to  attend 
the  patient  on  Monday,  The  diH-tor  testifies  that  the  patient  was 
"practically  insane  at  that  time,  hut  wonld  have  lucid  intervals  •  •  • 
he  was  not  dangerous  but  irrational."  Dr.  T.  M.  McNamara,  who 
treated  the  patient  on  the  11th  day  of  April,  testifies  as  follows:  "He 
had  a  condition  akin  to  mania.  They  are  noisy  and  difficult  to  handle. 
I  assumed  that  the  trouble  was  brought  on  by, the  injiir\'.  I  am  a 
surgeon.  I  have  practiced  about  nine  years.  I  have  not  known  of 
others  who  suffered  mental  derangement  from  such  a  simple  amputa- 
tion. •  •  •  I  regarded  the  injury  as  the  occasion  and  not  the  cause 
of  the  mental  trouble." 

All  the  medical  testimony  goes  to  show  that  the  patient  was  in  a 
healthy  physical  condition  and  that  he  showed  no  trace  of  any  chronic 
ailment  or  venereal  disea.se. 

The  historj'  of  the  patient  shows  that  his  habits  were  good:  that  he 
had  not  suffered  from  any  serious  sickness  in  recent  years,  and  that  he 
had  completely  recovered  from  sickness  suffered  by  him  in  childhood. 
The  testimony  of  his  mother  and  brother  showed  that  the  applicant  had 
suffered  a  mental  derangement  some  five  years  prior  to  the  time  of  his 
injury,  which  !a.sted  nine  or  ten  months  and  which  was  caiLsed  by  over- 
work. He  had  recovered  his  normal  mental  condition  long  before  the 
accident,  so  far  as  can  be  ascertained,  and  was  an  efficient  and  com- 
petent workman.  The  mo.st  that  can  be  said  is  that  there  was  a  pre- 
disposition to  hysteria  and  niental  derangement  in  the  applicant. 

In  the  effort  to  arrive  at  an  accurate  decision  in  this  case  the  C'lni- 
miasion  has  had  occasion  to  consult  medical  authoriti<'s  on  insanity, 
hysteria  and  other  mental  derangements  causi'd  or  precipitated  by 
injury.  While  there  doe.s  not  seem  to  be  a  consensus  of  opinion  amonj: 
these  authorities,  we  do  find  the  weight  of  expert  opinion  .supporting 
an  award  in  this  ease.  Ktatenients  by  alienists,  hasinl  on  long  experience 
and  observation,  are  iLsually  qualified  by  n'fcrringJo  prcdisposilion 
and  defects  in  the  individual  make-up.  One  of  these  statements  before 
the  Conimissiim  in  this  ca.sc  is  that  of  F.  W.  Ilalch,  M.l>..  genera! 
superintendent  California  State  ("onimis.sioii  in  Iiunacy.  in  which  the 
following  occurs: 

"I  do  not  believe  the  -slight  accident  and  consequent  aniputalion 
would  bring  about  insanity  under  ordinary  circumstances.    Where 


220  EMPLOYERS     LIABILITY    ACT   DECISIONS. 

slight  accidents  are  followed  by  insanity  it  is  usually  due  to  some 
defect  in  the  individual  make-up.  The  emotional  disturbance  at 
the  time  of  the  accident  and  the  following  anesthesia  would  at 
times  have  the  effect  of  bringing  about  an  hysterical  condition  with 
pronounced  mental  symptoms  in  a  predisposed  individual.  I 
think  the  loss  of  voice  is  of  an  hysterical  nature. 

"While  the  accident  and  operation  might  he  considered  as  the 
probable  exciting  causes.  I  do  not  think  they  should  he  looked  upon 
as  entirely  responsible." 

The  applicant  was  a  strong,  healthy  man.  lie  was  not  apparently  sub- 
normal in  any  respect.  He  was  a  capable,  efficient  workman,  earning 
letter  than  average  wages.  Ilis  mental  derangement  occurred  imme- 
diately after  the  accident  and  the  neccssarj'  surgical  treatment  given 
to  him  as  a  result  of  the  accident,  and  it  has  seemed  clear  to  the  Com- 
mission that  under  these  circumstances  the  di.sability  was  proximately 
caused  by  the  accidental  injury  to  the  applicant.  This  decision  finds 
abundant  support  in  a  long  line  of  decisions  in  the  English  courts. 

In  the  case  of  Mitchell  vs.  Grant  &  AUlcraft.  7  W.  C.  C.  1:13,  an  acci- 
dent caused  injury  to  the  eye,  which  resulted  in  a  total  blindness,  which 
produced  a  condition  of  the  mind  upon  which  softening  of  the  brain 
.  supervened,  causing  death,  and  it  was  held  that  the  death  resulted  from 
the  injury.  The  accident  in  the  case  occurred  on  Februarj'  7,  1903, 
and  the  death  did  not  occur  until  November,  1904. 

In  the  case  of  Mallony  vs.  Cai/ser  Irvine  Co..  45  S.  L.  R.  351,  the  same 
rule  was  followed,  the  facts  being  that  a  one-eyed  man  lost  his  remain- 
ing eye  by  accident,  insanity  ensued  and  he  committed  suicide.  Com- 
pensation was  awarded. 

In  the  case  of  Shirt  vs.  Calico  Pri'tilers  Axs'ii,  Ltd..  2  K.  D.  51,  it  wa.-* 
held  that  whf'rc  the  death  of  a  workman  ensued  from  the  administration 
of  an  antpsthetic,  administered  for  the  purpose  of  an  operation  conse- 
quent on  an  accident,  the  test  of  the  question — whether  death  was  the 
result  of  the  accident  so  as  to  entitle  his  dependents  to  compeasation — 
is  whether,  in  the  ciren instances,  the  operation  was  the  i-easonable  step 
to  be  taken  to  obviate  the  consequeiices  of  the  accident. . 

In  the  ease  of  Dunham  vs.  Claire,  2  K.  B.  292,  the  following  rule  was 
announced : 

"The  question — whether  death  results  from  the  injury,  resolves 
itself  into  an  inquiry  into  the  chain  of  causation.  If  the  chain  of 
causation  is  broken  by  a  iwvus  actus  intcrvenievs,  so  that  the  old 
cause  goes  and  a  new  one  is  suljstituted  for  it,  t,  c,  a  new  act  which 
giv&s  a  fresh  origin  to  the  after  consequences  •  •  •  the  only 
question  to  be  considered  is — did  the  injury  or  incapacity  in  fact 
result  from  the  accident  itself  J" 
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The  definition  of  the  word  "proximate"  in  its  legal  sense,  briefly,  is 
"closeness  of  casual  connection,"  Bouv.  Law  Diet.,  and  the  accepted 
definition  of  "proximate  cause"  is  as  follows: 

"That  which,  in  a  natural  and  continuous  sequence,  unbroken 
by  any  new  cause,  produces  an  event,  and  without  which  the  event 
would  not  have  occurred.  The  proximate  cause  is  that  which  is 
most  proximate  in  the  order  of  responsible  causation.  That  which 
stands  next  in  causation  to  the  effect,  not  necessarily  in  time  and 
space,  but  in  causal  relation," 

In  the  ea.se  before  the  Commission  we  sec  a  healthy  and  apparently 
normal  workman  suddenly  suffer  an  accidental  injury  which  takiw  him 
from  the  ranks  of  producing  laborers  and  renders  him  helpless, 
incapable,  and  a  charge  upon  his  family.  The  chain  of  events  from 
the  instant  he  was  injured  to  the  time  he  became  mentally  deranged  is 
unbroken.  We  can  not  see  and  we  can  not  say  that  any  new  act  inter- 
vened originating  the  applicant's  mental  condition.  Thfe  testimony  and 
the  investigations  we  have  made  convince  us  to  the  contrary.  Should 
it  appear  in  the  future  that  the  applicant's  malady  yields  either  par- 
tially or  wholly  to  treatment,  the  Commission  reser\'es  the  right  to 
modify  its  award  herein, 

A.  J.  P1LI.SBURY, 
Wu,L  J.  French, 

Commissioners. 


(No.  102— April  29,  1914.) 

(Chapter  399,  Laws  1911.) 

FRED   W.  BBRTSCII.  Applicant,   vs.   E.   W.   ELLIOTT  and  PACIFIC  COAST 

CASUALTY  COMPANY,  Defendants. 

DnBATioN  OF  Disability— In  J  I)  ar  BeuEPiABi-E  by  Ope  batiok.— Where  a  condition 

o(  temporary  disability  is  shown,  which  may  continue  for  some  time  but  can  be 
greatly  shortened  by  a  surgical  operation,  and  audi  operation  involvea  relatively 
small  risk  to  the  patient,  a  total  temporary  disability  award  will  be  made,  pay- 
able weekly  until  the  lenninatJon  of  the  disability,  but  with  a  provision  that  all 
payments  shall  cease  if  the  employer  shall  offer  to  the  employee  tree  of  cost  such 
operatioQ  nud  the  latter  shall  refuse  to  undergo  it. 

Fred  W.  Bertscli,  in  propria  inrsona,  for  Applicant. 

W.  C.  Xewviaii.  attorney,  for  Defendant,  Pacific  Coast  Ca,sualty 

Company. 

The  applicant  in  this  ca,se,  Fred  W.  Bert-sch.  was  injured  by  a  falling 

timber  on  November  7,  19i:i,  while  working  for  the  defendant.  E.  W. 

Elliott.     The  accident  resulted  in  a  bruised  face,  shoulder,  ribs  and 

hips,  all  of  which  yielded  to  treatment  except  the  shoulder,  the  latter 

developing  a  sub-deltoid  bursitis.     The  only  i.ssiie  raised  in  the  pro- 
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feeding  was  as  to  the  extent  and  duration  of  the  disHbility.  An  award 
was  made  in  favor  of  the  applit^'ant  in  the  sum  of  one  hundred  thirty- 
one  di>l]ars  and  eighteen  cents  {$1^1.18)  for  a  total  temporary  dis- 
ahility  of  fourteen  weeks,  less  the  sum  of  one  hundred  thirty  dollars 
and  thirty-five  cents  ($130.35)  previously  paid  to  appiieant  on  this 
account.  The  applicant  was  further  awarded  the  sum  of  three  dollars 
and  seventy-five  cents  ($3.75)  per  week  after  the  expiration  of  the  said 
fourteen  weeks'  disability,  as  a  partial  temporary  di.sahility  indemnity. 
to  he  [iiiid  until  the  termination  of  the  disability  or  further  order  of 
the  Commission.  It  was  ])nrvided,  however,  that  if  the  applicwnt  should 
he  offered  an  operation  t<i  remove  the  suh-deltoid  bnr.sitis  and  should 
refuse  to  undcrfTo  it.  all  disability  payments  should  (-case  from  and 
after  such  refusal. 

II.  L.  White, 
Secretary. 


.    (No.  100— May  4,  1!)14.) 

(Chapter  399,  Laws  1311.) 

II.  FOLKMAN.  AppH'-ant.  vs.   MAMMOTH   COrPKIt  MINIXfi  COMPANY  OF 

MAINE  (A  COBPOKATION).  DrfcHdant. 

Braynard  iC'  Kimhall,  attorneys,  for  Applicant. 
Fraiit:is  Carr,  for  Defendant. 
The  applicant  in  this  ea.se,  II.  Folkmaii,  was  injured  on  November  18. 
1913.  while  working  in  the  course  of  his  employment,  iiy  l>eing  cut  on 
the  right  eyeball  by  a  piece  of  flying  rock.  The  injury  resulted  in  the 
complete  de.struetion  of  the  right  eye.  An  award  was  made  iu  favor 
of  the  apiilicaiit  in  the  sum  of  thirty-seven  dollars  and  forty-nine  cents 
($37.49),  this  being  the  sum  of  the  weekly  total  temporary  disability 
payments  due  up  to  December  28,  1913.  The  applicant  was  further 
awarded  the  sum  of  two  dollars  and  fifty-one  cents  ($2.51)  per  week  for 
77fiJ  consecutive  weeks  as  partiiil  permanent  disability  eonijiensation. 

II.  L,  White, 
Secretary. 
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(No.  99— May  li.  1!)14.) 

(Chapter  3S9,  L^ws  1911.) 
V.    KUNGENBEBG.   Applimat.   vs.   CAI.IFOBNIA    STEVEDORE   AND   BAL- 
LAST COMPAXY  AND  FIDELITY  AND  DEPOSIT  COMPANY  OF  MARY- 
LAND. DefendanU. 

J.  Early  Craig,  attorney,  for  Ap|)Iicant. 
W.  W.  Derr,  attorney,  fur  Defendants. 
This  IS  an  applieation  for  a  total  diNahility  indemnify.  The  appli- 
eant,  V.  Ktinjrenherg,  whn  injured  on  August  2:i.  lfli;i,  while  in  the 
Hinployinent  of  defendant  CHlifornia  Stevedore  and  Ballast  Company, 
by  the  falling  of  a  keg  through  a  hatehway  u|wni  him.  The  applieant 
was  struck  on  the  head  and  shonlder,  breakinf,'  the  shoiikler  bone  and 
fracturing  the  skull  in  two  places.  The  only  issue  raised  in  this  pro- 
ceeding is  as  to  the  duration  of  the  disability.  The  applicant  was 
examined  on  April  29,  1914,  by  three  physiciaiLs,  one  selected  by  each 
of  the  parties  and  one  liy  the  Commission,  a  majority  of  whom  reported 
that  the  disability  was  total  and  would  probably  remain  so  through  life 
although  susceptible  of  considerable  improvement  by  operation.  An 
award  was  accordingly  made  in  favor  of  the  applicant  of  three  times 
his  average  annual  earning.s,  amounting  to  three  thousand  .seven  hun- 
dred forty-four  dollars  (!|!3,7-t4.(IO}.  payable  in  installments  of  fifteen 
dollars  and  sixty  cents  ($15.60)  per  week  until  the  whole  amount  be 
paid  or  until  the  further  order  of  the  Commission.  The  defendants 
having  already  paid  more  than  the  legal  maximum  for  medical  treat- 
ment rendered  to  the  applicant,  no  award  was  made  therefor. 

II.  L.  White, 
Secretary. 


(No.  10:{— Slay  o,  1914.) 

(Chapter  399.  Laws  1911.) 

W.  V.  HUNDLEY,  .ipplimiif.  vs.  J.  BILLKR,  asd  UNITED  STATES  FIDELITY 

AND  GUARANTY  COMPANY   (a  cohporatio.n).  D.frnda«l». 

Wbiojit  of  Evidence — [:\.>H7rroRTEi>  Tektimosy  of  Applicant — IIghma. — Whero 
Ihe  only  evidence!  to  show  that  tin;  appliciiiu's  hernia  was  cauiwd  by  an  accident 
ot-currinc  in  llie  cotirse  of  his  emiiloynipnt  is  the  unsnpported  testimony  of  the 
applicant  bimself.  and  no  n>[>ort  is  made  of  the  accident  or  endeavor  to  obtain 
coDipensation  for  nearly  a  year  afterwards,  such  evidence,  [hungh  it  may  be 
entirely  true,  ix  not  suQicient  to  warrant  a  finding  in  favor  of  the  apiilJcnnt. 
The  unsupported  testimony  of  an  apptloant  will  seldom,  if  ever,  warrant  a  hnd- 
ing  that  a  hernia  was  caused  by  an  accident  arising  nut  of  and  liapiiening  in  llie 
course  of  his  employment. 
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The  facta  arc  stated  in  the  opinion.  Compensation  was  deni<id  and 
the  defendants  discharged  fiom  all  liability, 

W.  V.  Hundley,  in  propria  perxona.  for  Applicant. 
J.  Biller,  in  propria  persona,  for  Defendant. 

T.  A.  Seaddf.n,  for  Defendant,  United  States  Fidelity  and  (luarant.v 
Company. 

The  applieant  herein  is  by  oeeupation  a  earpenter,  and,  on  or  about 
the  7th  of  May.  li)i:),  he  was  employed  by  J.  Biller.  a  eontrWtor.  at 
Winehaven  in  thi.s  state.  It  was  a  part  of  his  duty  to  handle  heavy 
timbers,  and  on  the  1st  of  April,  1!I14.  nearly  eleven  montlui  after  his 
alleged  injury,  he  complained  that,  on  the  7th  of  May  last,  he  suffered 
a  hernia  as  a  result  of  lifting  such  timbers.  lie  testified  that  he  worked 
on  without  complaining  of  his  trouble,  or  mentioning  the  fact  of  his 
injury  to  any  of  his  fellow  workmen,  until  Augiust  30,  1913,  when  he 
was  laid  off.  lie  did  not  report  the  fait  of  injury  to  his  foreman  until 
about  the  time  that  he  filed  his  application  for  the  adjustment  of  his 
claim,  April  1,  1914,  and  he  does  not  appear  to  have  reported  his  injury 
to  his  employer  at  all.  On  the  16th  of  September,  1913,  he  submitted 
to  an  operation  and  did  not  resume  work  until  about  the  time  he  filed 
his  application  in  this  case.  While  his  statements  may  all  be  true 
exactly  as  stated,  they  are  wholly  unsupported  by  any  corroborative 
testimony  whatever,  and  the  unsupported  evidence  of  an  applicant  will 
seldom,  if  ever,  warrant  a  finding  that  a  hernia  was  caused  by  accident 
arising  out  of  and  happeninfr  in  the  course  of  one's  employment. 

It  would  be  unreasonable  to  make  such  a'  finding  upon  such  uncor- 
roborated testimony  in  a  efi.se.  such  as  this  one,  where  no  claim  of  injury 
had  been  made  until  nearly  eleven  months  after  the  date  when  the  acci- 
dent was  alleged  to  have  taken  place. 

A.    J.    PlLLSBtlKY, 

Wn.L  -T.  Fkench, 

Commissionf.rs. 


(No.  108— May  7,  1914.) 

(Chaplcr  399,  Laws  1911.) 

WILLIAM   K.   BOGART,  AppHcant.   vs.   STANDAUD   OIL  COMPANY   (a 

GOBFUBATION),  Defendant. 

Francit  C.  Huehner,  attorney,  for  Applieant. 
E.  B.  Davis,  attorne.i',  for  Defendant, 
The  applicant  in  this  case,  William  K.  Bo»art,  was  injured  on  Novem- 
ber 7,   1913.   while  working  as  a   riveter  in  the  employment  of  the 
defendant.     At  the  time  of  the  accident  Bogart  was  cutting  rivet  holes 
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and  a  slug,  from  a  hole  being  cut,  hit  him  in  the  eye,  causing  a  perma- 
nent and  practically  total  loss  of  sight  thereof.  The  only  issues  raised 
v.ere  as  to  the  extent  of  the  disability  and  the  wages  earned  by  the 
applicant.  An  award  was  made  on  the  basis  of  the  entire  loss  of  sight 
of  the  right  eye  in  the  sum  of  ninety-five  dollars  and  sixty-eight  cents 
($95.68)  for  total  temporary  disability  for  eight  and  five  sevenths 
weeks  up  to  January  15,  1914.  The  applicant  was  further  awarded 
as  a  partial  permanent  disability  indemnity  the  suin  of  one  dollar  and 
sixty-eight  cents  {$1.68)  per  week  for  seven  hundred  seventy-one  con- 
secutive weeks  commencing  with  January  l.'i,  1914.  The  sum  of  such 
weekly  payments  amounts  to  twelve  hundred  niiiety-five  dollars  and 
twenty-eight  ccnt^  ($1,295.28).  The  defendant  wa.s  given  the  option, 
however,  of  commuting  the  weekly  payments  awarded  to  a  lump  sum, 
discounting  them  at  the  legal  rate  of  6  per  cent,  making  the  present 
worth  of  the  said  partial  permanent  disability  payments  the  sum  of 
nine  hundred  sixty-one  dollars   (!f!)61.(K)). 

II.  L.  White, 
Scr.retari/. 


(No.  C8— May  8,  1914.) 
(Chapter  399,  I.aws  1911.) 


James  A.  Bacigalupi,  attorney,  for  Applicants. 
Lloyd  M.  Sobbiiis,  attorney,  for  Defendant. 

This  is  an  application  for  a  death  benefit.  The  applicants  are  the 
father  and  mother  of  Ambrogio  Vieari,  deceased,  and  live  in  Italy, 
being  represented  in  this  proceeding  through  the  Italian  consulate. 
The  deceased  was  employed  by  the  Standard  Lumber  Company  a,s  a 
laborer  and  was  killed  on  June  28,  ISlli,  by  a  fall  from  a  scaffolding 
upon  which  he  was  working."  The  only  controversy  was  as  to  the  degree 
of  partial  dependency,  if  any,  of  the  applicants.  After  the  receipt  of 
depositions  from  Italy  an  award  was  made  on  Slay  8,  1914,  in  favor  of 
the  applicants  in  the  sum  of  five  hundred  six  dollars  and  twenty-five 
cents  ($506.25).  to  be  divided  eipmlly  between  them,  the  evidence  show- 
ing that  the  applicants  were  partially  dependent  upon  the  deceased 
to  the  extent  of  2-1  per  cent  of  his  average  annual  earnings. 

On  June  3,  1914,  the  defendant  filed  its  application  for  a  review  of 
the  award,  and  the  record  in  the  case  was  accordingly  transmitted  on 
June  26,  1914,  to  the  cliTk  of  the  Superior  Court  of  Tuolumne  County. 
as  required  by  law.  j.    .     w,|™j; 

Secretary. 
15—11505  C^  /-.,-,n  1,^ 
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(No.  104— May  8.  IflU.) 

(Chapter  399.  Lnws  1911.) 
Wir.LI.\M  MITCHELL,  Applirant.  vs.  CHAItLFS  J.  ItlCKKOKn  a 


nUHATION    OF    DlSABlUTY — F^ILUBE    OF    INJURED    EMPLOYEE    TO    COOPERATE    WiTII 

MKmcAL  TKF.ATMENT. — -Where  the  disiibility  of  an  iujured  empliiyw  is  iirolonspJ 
by  his  upBleot  or  n-fusal  lo  use  his  liiind  and  fingers  iiroiieriy  to  Ret  tliein  bnclt 
into  a  conrtirion  of  hesltb,  sueli  euiiiloyee  is  not  PBtitied  to  coropeusation  after 
-  Ilie  iierioil  at  wiiieh  be  sliould  normally  have  ijetoveivd.     If  cure  in  to  be  pffecteit, 

tlie  iihysician  haviuR  tiie  rase  in  rliane  must  liave  the  moKt  tiioroiiKh  nnii  henrly 
eoi)]H'ration  of  the  injured  emiiluyee.  and  delay  in  efFeotiiic  a  eiire  which  in  causwl 
I  i-oopeitile  does  not  enlitlE  bim  to  a  pro- 

Ilrnry  G.  Bodkin,  attorney,  for  Applicant. 
E.  W.  Forgy,  attornoj,  for  Defendants. 
This  is  an  appliciition  fur  a  disiihility  award.  The  applicant,  William 
Mitchell,  wa.s  injured  on  Decemlier  Kl,  1!I13,  while  workinjf  in  the 
employment  of  the  tlefendants,  by  having;  his  hand  eanght  in  a  pully 
Jtml  crushed.  The  only  i«sue  mised  wiis  as  to  the  duration  of  the  disa- 
bilit.v.  An  awanl  was  made  in  favor  of  tlic  applicant  in  the  sum  of 
sixty-five  dollars  nnd  fift.v-uinc  cents  (^(ir>,5!l)  for  a  temporary  total 
disability  of  seven  weeks.  The  applicant  was  further  awarded  as  a 
partial  temporary  di.sability  iudeninily  the  snui  of  four  dollars  and 
sixty-nine  cents  (sH.69)  per  week  for  sixteen  consecutive  weeks  and 
his  reasonable  medieal   expen.ses. 

H.  L.  White, 
l^errcfary. 

Note.— On  Jonuiiry  7.  19111.  Ihe  :ii'I>llc:inl  lileil  »  new  .-iiiplFiinlon  seeklnB  lo  h.ive 
furtlHT  iiinipensiidon  iiuiiriled  htm  for  (be  »l)<)ve  menlloneEt  Injury,  on  the  Kround 
Uint  his  dlsabfllty  iiad  not  termlnnteil  nt  the  end  of  the  period  covered  by  the  former 
liwnrd  but  wan  in  fiiL-t  stlH  ronllnuinK.  The  Hourd  held  Ihnt  the  cvldenre  fniled  lo 
ahi>w  tbiit  dlsnliillly  line)  hiRtnl  beyond  the  ihtIiiiI  covered  by  the  former  nw:ird  snd 
denied   furllier  comiienaiitlon.    renderlnc  the  folluwlnfc  opinion: 

On  the  13th  of  DccemlxT,  1!M3,  the  applicant  in  this  ease  sustained 
a  considerable  injnry  to  the  index  finjicr  of  his  left  hand  and  to  his 
thumb  and  two  other  finjitTs  of  the  same  hand.  He  applied  for  com- 
pensation to  his  employer,  which,  beins  refused,  a  hearing  was  held 
on  the  nth  day  of  April,  1914.  and  on  the  14th  of  May  an  award  was 
made  in  his  favor  at  the  rate  of  $4.6il  per  week  for  sixteen  consecutive 
weeks  and  for  the  reasonable  value  of  mttlical  and  surreal  services 
rendered  to  cure  and  n'lieve  fn)m  the  effects  of  his  disability. 

On  the  7th  of  January,  lillij,  said  Mitchell  tiled  a  new  application 
claiming  that  his  disability  had  extended  beyond  the  period  allowed  by 
the  Industrial  Accident  Commission  in  the  oritrinat  findings  and  award, 
and  a  hearing  was  held  and  testimony  taken  at  the  ofBees  of  the  Com- 
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mission,  at  606  South  Hill  street.  Los  Angeles,  California,  on  the  14th 
(lay  of  January,  1915.  At  such  hearing;  the  Commissioner  holding  the 
same  directed  the  applicant  to  appear  before  Dr.  C.  11.  Whitman  to 
have  his  hand  re-examined  as  to  its  condition,  but  Dr.  Whitman  being 
out  of  town,  the  examination  was  made  by  Dr.  Charles  Eaton  Phillips, 
who  reported  in  sukstance  that  at  the  time  of  his  examination,  January 
2.5,  1915,  the  disability,  if  any.  was  verj'  slight  and  was  caused  by 
applicant's  neglect  or  refusal  to  use  his  fingers  and  hand  properly 
and  in  that  way  get  it  back  into  a  condition  of  health  and  soundness. 
In  the  judgment  of  the  examining  physician,  the  desire  of  applicant 
Mitchell  to  magnify  his  disability  and  to  obscure  the  real  extent  of  it 
was  manifest  and  unmistakable. 

In  view  of  the  results  of  this  examination,  any  further  disability 
indemnity  by  reason  of  the  accident  of  December  13,  1913,  is  denied. 

In  many  injuries  of  this  character,  if  a  cure  is  to  be  effected,  the 
physician  having  the  case  in  charge  must  have,  on  behalf  of  the  injured 
employee,  the  most  thorough  and  hearty  cooperation  to  effect  a  cure, 
and  when  nature  has  done  all  that  she  can  do  to  repair  the  injury, 
there  often  still  remains  .something  for  the  injured  person  to  do  to  get 
the  maimed  member  back  in  use.  This  sometimes  necessitates  enduring 
of  some  pain  and  inconvenience,  but  beyond  a  short  time  allowance  to 
this  end,  the  consequence  of  delay  in  effecting  a  permanent  functioning 
of  the  injured  member  is  chargeable  to  the  injured  employee  himself 
and  neither  to  the  industry,  insurance  carrier,  nor  the  employer. 

A.   J.    Pn.LBBURY, 

Will  J.  French, 
Commissioners. 


(No.  105— May  8.  1914.) 

(Chapter  399,  I^wa  ISll.) 

RDWAItn    P.    KENXEEIY.    AppU<-a„t.    vs.    ADOI.FH    PETRY     and    SOUTII- 

WKSTEKN  sritKTY  [NSIU.ANCK  COMPANY.  Of/ftrfanfs. 

The  facts  are  stated  in  the  opinion.  The  application  was  denied  on 
the  ground  that  the  applicant  had  failed  to  prove  that  his  disability  was 
proximately  caused  by  aeeident. 

Hoy  E.  Bigham,  attorney,  for  Defendants. 

Edward  P.  Kennedy  is  by  occupation  a  carpenter.  On  the  28th  of 
November,  1913,  while  at  work,  lie  was.  about  the  noon  hour,  taken 
suddenly  and  very  seriously  ill.  Me  was  taken  to  his  home,  and  on 
the  afternoon  or  evening  of  the  same  day  was  taken  to  a  hospital  and 
operated  on  for  a  perforation  of  the  duodenum  by  reason  of  an  ulcer. 
At  the  time  he  complained  of  having  suffered  no  injury  by  accident. 

"  Goo'^fc 
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although  afterward  he  remembered  that,  in  passing  the  plank  up  to 
him  to  go  up  on  brackets,  to  serve  as  a  staging,  the  end  of  the  plank 
pushed  him  in  the  side,  or,  as  he  afterward  thought,  the  injiirj-  might 
have  been  occasioned  by  raising  this  heavy  plank  over  his  head  to  push 
it  over,  as  it  was  passed  to  him,  on  to  the  bracket  to  be  used  as  a 
staging.  He  said  nothing  at  the  time  of  any  hurt,  and  the  man  who 
was  working  with  him  knew  nothing  of  the  happening  of  any  accident 
or  the  sustaining  of  any  injury  on  the  part  of  Kennedy. 

In  order  to  entitle  an  applicant  to  compensation  it  must  be  affirm- 
iitively  established  either  that  there  was  an  accident  or  that  tlie  injury 
complained  of  could  not  have  been  suffered  without  an  accident,  in 
which  event,  under  certain  circumstances,  it  may  be  justifiable  to  infer 
the  happening  of  the  accident.  The  applicant  has  failed  to  establish 
either  of  these  contentions,  and  therefore  compensation  must  be  denied 
in  this  case. 

A.    J.    PnjISBURT, 

Will  J.  French. 
Comm  isxio  nr.rs. 


(No.  10ft— May  21,  1914.) 
(Chapter  399.  Laws  1911.) 


Duration  ov  Disabilitt — AMPUTATioff — Recovebino  Stbenoth  in  Injured  Hem- 

DER. — No  compensation  will  be  awarded  for  disability  where  sueh  disability  is 
caused  by  pain  and  inconvenience  in  gettJUK  an  injured  member  beck  into  use 
nfter  the  iujiiry  baa  been  liealed.  A  common  difEcult;  encountered  in  sucb  cases 
is  that,  even  when  nature  has  done  alt  that  it  can  do  to  effect  a  cure,  somethini; 
remains  for  the  injured  person  to  do  and  endure  to  get  bach  the  strength  of  Ihe 
afflicted  member,  and  this  he  is  sometimes  disinclined  to  do  because  it  burls,  but 
it  be  does  not  stand  the  hurt  be  will  never  get  tbe  injured  member  into  com- 

The  applicant  in  this  case  was  injured  while  working  in  defendant's 
mine,  by  a  rock  falling  from  a  car,  crushing  and  cutting  off  the  ends 
of  two  fingois.  The  remainder  of  the  facts  are  stated  in  the  opinion. 
The  only  question  presented  was  as  to  the  duration  of  the  disability. 
No  award  was  made,  as  the  applicant  was  found  to  have  been  already 
compensated  by  tbe  defendant  for  the  full  period  of  the  disability. 
P.  J.  Ihos,  attorney,  for  Applicant. 
H.  Mallocli,  president,  for  Defendant. 

Applicant.  Sebastian  Antone,  was  injured  on  the  5th  day  of  December, 
191H.  was  furnished  medical  treatment  at  Sutter  Creek  and  afterward 
by  a  practicing  physician  in  San  Francisco.  This  physician  certified 
to  the  defendant  corporation  and  to  this  Commission  that  Antone  was 
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well  and  able  to  return  to  work  on  the  28th  day  of  February,  1914. 
Antone  contended  that,  aa  his  fingers  were  still  tender  and  bandaged, 
he  was  not  able  to  return  to  work  until  about  the  17th  of  March.  The 
issue  presented  to  this  Commission  is  as  to  when  the  disability  termi- 
nated. In  siicli  cases  this  Commission  has  little  choice  except  to  abide 
by  the  decision  of  the  physician  in  charge  of  the  ease.  A  common 
difficulty  encountered  in  such  eases  is  that,  even  when  nature  has  done 
all  that  it  can  do  to  effect  a  cure,  something  remains  for  the  injured 
person  to  do  and  endure  to  get  back  the  strength  of  the  afflicted  member. 
This  he  is  sometimes  di.sinclined  to  do  because  it  hurts,  but  if  he 
does  not  stand  the  hurt  he  will  never  get  the  injured  member  into  com- 
mission. Therefore,  this  Commission  must,  in  such  eases,  insist  that 
compensation  cease  when  a  cure  has  been  effected  and  there  remains 
for  the  injured  person  to  endure  only  the  inconvenience  or  pain  of 
getting  the  injured  member  back  into  normal  strength  and  toughness. 
This  seems  to  be  a  ca.se  in  point  and,  for  that  reason,  further  compen- 
sation is  denied  the  applicant. 

A.    J.    Pn,LSBURY, 

WiiJ,  J.  Fkench, 
Commissioners. 


(No.  109— June  1.  1914.) 

(Chapter  396.  Laws  1911.) 

FHANK  B.  SMITH,  Applimnt.  vs.  SIERRA  AND  SAN  FItANCISCO  TOWBU 

COMPANY.  Defendant. 

The  applicant  in  this  case,  Frank  B.  Smith,  was  injured  on  October  6, 
1913,  by  the  falling  of  an  engine  he  was  helping  to  unload  from  a 
wagon.  The  accident  resulted  in  several  bruises  and  a  fracture  of  the 
left  leg.  Compensation  was  paid  by  the  defendant  employer  up  to 
April  1,  1914.  and  was  stopped  on  that  date  for  the  reason,  as  claimed 
by  the  defendant,  that  Smith  was  then  able  to  return  to  work.  The 
injured  employee  was  examined  on  April  29,  1914,  by  a  physician 
appointed  by  the  medical  referee  of  the  Commission,  who  reported  that 
the  fracture  was  then  healed,  but  that  applicant  was  still  suffering 
from  loss  of  function  of  the  leg  due  to  protracted  disuse  only,  and  that 
the  applicant  could,  with  some  pain  and  discomfort,  resume  his  work. 
An  award  was  therefore  made  in  favor  of  the  applicant  for  a  temporary 
total  disability  up  to  April  29,  1914,  a  period  of  twenty-eight  and 
two  sevenths  weeks.  The  sum  of  the  weekl.v  payments  for  this  period 
amounted  to  four  hundred  ten  dollars  and  seventy  cents  ($410.70). 
which  amount  the  defendant  was  ordered  to  pay  to  the  applicant,  less 
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the  sum  of  three  hundred  twenty-eight  dollars  and  fifty-four  cents 
($328.54),  previously  paid  by  defendant  on  this  apcount,  leaving  a 
difference  still  due  the  applicant  of  eighty-two  dollars  and  sixteen  cents 
($82.16). 

H.  L.  White, 
ISecrctarij. 


(No.  110— June  18,  1914.) 

(Chapter  399,  Laws  1911.) 
SOFfS  IIANSRX,  ApplUtint.  vs.  PIXAL  IKJME  OIL  COMPANY.  Drfcndaat. 

Pabtial  Disahilitt— AMPrTATiON  Nkuboma— Fismso  of  Fact.— Medical  evi- 
doDco  held  to  i^ow  tl;Ht  after  tbe  healiag  of  an  amiiutatioD  of  a  finger  of  the 
applicant,  there  existed  on  ttie  Ktuini)  of  mich  tinker  an  amiiutntioD  neuroma,  the 
effect  of  which  whr  to  make  the  band  painful  if  aned  in  tahor  reqiiirinf!  Rtreuclli 
and  expoxiire  to  rout;h  uxaae.  That  such  neuroma  conKtiluted  a  iiartial  dis- 
Rhility  hut  waa  removabte  by  oiieration. 

Award— DisAiiir.iTY  IIemovable  hy  Operation — .\warii  to  TKRMl^ATE  os  Okkkb 
OF  Opebation. — Wliere  the  evidence  hIiowk  that  tiie  injiirnl  emiilojee  Lbr  bub- 
tained  the  loss  of  a  finftcr.  that  such  loss  would  not  diminish  his  earuinit  iiower 
ex(«pt  for  the  existence  of  uu  ainiiiitntion  neuroma,  and  that  the  latter  TOUld  lie 
rcmovnl  by  o|>erali»n  without  risk,  the  Conimittsion,  allhonjih  it  haH  no  tiower  lu 
require  tbp  employer  to  furniiib  the  cost  of  an  ojieration  or  to  eomiiel  the 
employee  to  submit  to  it,  will  make  a  jMrtial  diBHbility  award  to  terminate  upon 
tbe  offer  of  an  operation  and  its  refusal  by  the  em|)loyee  or  its  acrei)tance  hy 
the  latter  and  the  successful  removal  of  tlie  neuroma,  with  lotnl  disahjliiy 
indemnities  while  ttie  ajiplieant  is  inca|>acitate<l  as  a  result  of  llie  operation. 

The  facts  and  nature  and  amount  of  tlie  award  are  stated  in  the 

opinion. 

Sofus  Hansen,  in  propria  persona,  for  Applicant. 
Geo.  P.  Merrift,  secretary,  for  Defendant. 
On  the  2!)th  day  of  July,  1912,  one  Sofus  Hansen,  by  accident 
suffered  the  amputation  of  the  ring  finger  of  the  right  hand  and  the 
ankylosis  of  the  first  two  joints  of  the  little  finger.  After  five  weeks 
he  was  able  to  return  to  work,  but  was  not  able  to  do  the  work  of  a 
tool  dresser  that  he  had  been  doing  theretofore  and  for  which  he  had 
been  receiving  three  dollars  ($3.00)  per  day  and  his  Imard.  but  was 
able  to  do  only  the  work  of  a  pumper,  for  which  he  received  one  dollar 
and  seventy-five  cents  ($1.75)  per  day  and  his  Iward.  The  employer 
made  corapeusation  payments  in  accordance  with  these  facts  up  to  the 
12th  of  April,  li)13.  when  such  payments  were  discontinued  on  the 
ground  that  the  disability  to  do  Die  work  of  a  tool  dres.ser  had  ceased. 
The  applicant  contended  that  the  disability  still  existed  and  to  determine 
the  issue,  by  agreement  of  the  parties,  it  was  arranged  that  each  of 
the  parties  should  select  a  ph.vsician  and  that  the  Industrial  Accident 
Commission  should  select  a  physician  and  that,  in  the  presence  of  the 
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physicians  so  selected,  the  medical  referee  seleetCvl  by  the  Industrial 
Accident  Commission  should  determine  whether  or  not  the  fact  of 
disability  still  existed.  This  (-unsiiltation  was  had  and.  as  a  reRiilt,  it 
was  found  that  on  the  end  of  the  stnmp  t>f  the  dismemlwred  finger  there 
existed  an  amputation  neuroma,  the  effect  of  which  was  to  make  tlie 
hand  painful  if  u.ted  in  labor  requiring  strength  and  exposure  to  rough 
usage  and  con.stit[ited  a  partial  disability,  but  that  said  disability  wa.s 
remediable  by  an  operation. 

Acting  upon  the  findings  of  the  referee,  this  Commission  has  pro- 
ceeded to  calculate  correctly  the  amount  of  compensation  payable  to 
the  applicant  from  the  eighth  day  after  his  injury  (August  6,  1912) 
lip  to  the  date  of  this  award,  Insing  the  18th  day  of  June,  1914.  We 
find  as  a  result  of  these  calculations  the  follawing  facts : 

1.  That  the  wages  of  applicant  at  the  time  of  the  accident  were  three 
dollars  {$8.00}  per  day  and  his  hoard,  and  it  is  reasonable  to  assume 
that  the  board  was  worth  seventy-five  cents  {^t)J5}  per  day,  making  the 
wage  three  dollars  and  seventy-five  cents  (!)!3.75) ;  throe  hundred 
(300)  times  that  wage  ecjuals  one  thoasand  one  hundred  twenty-five 
dollars  ($1, 125. 00),  being  the  average  annual  earnings.  The  average 
weekly  earnings  arc  twenty-one  dollars  and  sixty-three  cents  (^21.63), 
and  that  sixty-five  per  cent  (6i)'/i )  thereof  (Hpials  fourteen  dollars  and 
six  cents  ($14.06). 

2.  After  the  termination  of  four  weeks  of  permanent  disability,  for 
which  there  was  payable  to  him  the  sum  of  fifty-six  dollars  and  twenty- 
four  cents  ($50.24).  applicant  returned  to  work  for  the  same  company 
at  one  dollar  and  seventy-five  cents  {:(!l.7ri)  per  day  and  board,  Ix-ing 
equivalent  to  two  dollars  and  fifty  cents  ($2.r»0)  per  day.  Under  this 
schedule  his  average  weekly  wage  would  be  fourteen  dollars  and  forty- 
two  cents  ($14.42),  and  the  difference  between  sueh  average  weekly 
wage  and  the  weekly  wage  received  iK'fore  the  injury  is  seven  dollars 
and  twenty-one  cents  ($7.21).  and  sixty-five  per  cent  (();■)'/;)  thereof 
equals  four  dollars  and  sixty-nine  cents  ($4,(5!)). 

From  the  l-td  day  of  Se]»tciiibcr,  i;!12.  when  the  period  of  total  disa- 
bility ceased,  to  the  ISth  day  of  June,  1914,  the  date  of  this  award,  is 
ninety-three  and  two  sevenths  (9:t;)  weeks.  A|>plicant  is.  therefore, 
entitled  to  receive  fnim  the  defendant  oil  company  as  a  tein|)orary 
partial  disability  indemnity  on  account  of  his  injury  ninety-three  and 
two  sevenths  (93J)  times  four  dollars  and  sixty-nine  cents  {$4.t>9), 
which  e(iuals  four  hundred  thirty-seven  dollars  and  fifty-one  cents 
($437.51).  Adding  to  this  the  total  temporary  disability  indemnity 
above  specified,  makt's  a  total  compensation  payment  due  and  payable 
to  applicant  up  to  the  18th  day  of  June,  1914,  of  four  hundred  ninety- 
three  dollars  and  seventy-five  cents  ($493.75),  against  which  there  i.s  a 
credit  of  payments  made  up  to  the  12th  day  of  April,  1914,  amounting 
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to  four  hundred  one  dollars  and  twenty  cents  ($401.20),  leaving  a  bal- 
ance due  and  payable  to  applicant  amounting  to  ninety-two  dollars  and 
fifty-five  cents  ($92.55). 

Applicant's  disability  is  not  necessarily  permanent.  That  is,  he  has 
permanently  lost  a  portion  of  the  ring  finger  of  his  right  hand  and 
has  suffered  the  ankylosis  of  the  first  and  second  joints  of  the  little 
finger,  but  if  it  were  not  for  the  neuroma  upon  the  end  of  the  ampu- 
tated finger  applicant  would  he  nhle  to  do  the  work  of  a  tool  dresser 
and  as  such  earn  as  much  as  he  was  earning  at  the  time  of  the  accident 
and  therefore  would  not  he  entitled  to  another  further  disability 
indemnity  payment. 

This  injury  coming  as  it  does  under  chapter  399  of  the  Laws  of  1911. 
commonly  known  as  the  Roseberry  Act,  this  Commission  has  no  direct 
power  to  require  the  employer  to  furnish  the  medical,  surgical  and 
hospital  attendance  neeessiiry  for  the  removal  of  the  neuroma,  but  it 
has  the  power  to  permit  the  partial  disability  payments  to  continue 
until  a  cure  of  the  disability  is  effected  by  operation.  Likewise,  this 
Commission  has  no  direct  power  to  compel  the  applicant  to  undergo  the 
operation  and  have  tlie  disability  removed,  but  it  would  be  manifestly 
unfair  to  the  employer  to  allow  an  injured  employee  to  capitalize  his 
injurj-  and  make  it  a  considerable  source  of  income  for  many  years 
rather  than  submit  to  an  operation,  the  dangers  of  which  are  extremely 
slight,  where  the  probabilities  of  the  operation  being  successful  are  very 
great.  We  think,  in  such  eases,  we  can  be  warranted  in  authorizing  the 
discontinuance  of  the  partial  disability  payments  on  the  ground  that 
the  disability  is  remediable. 

Accordingly,  we  have,  in  the  accompanying  findings  of  fact  and 
award,  given  the  employing  oil  company  opportunity  to  tender  the  cost 
of  an  operation  for  the  removal  of  the  neuroma,  with  the  requirement 
that  a  temporary  total  disability  indemnity  be  paid  while  the  injured 
employee  is  laid  up  and  unable  to  work  on  account  of  the  operation, 
all  further  disability  payments  to  cease  when  the  injured  employee 
Nhall  have  recovered  from  the  operation ;  but  if  the  applicant  refuses 
to  submit  himself  to  such  operation  under  these  terms,  then  no  further 
disability  indemnity  payments  are  to  be  made  to  him  during  the  con- 
tinuHuee  of  such  refusal. 

We  know  of  no  better  way  of  handling  such  a  controversy  than  this 
and  beg  to  call  the  attention  of  the  parties  to  this  proceeding  and  the 
fact  that  this  office  i>ornted  out  to  the  parties  this  method  of  settlement 
of  their  eontnn-ersy  as  long  ajro  as  October,  1913,  and  we  still  think  it 
the  most  feasible,  iill  facts  considered. 

A.    J.    PiLLSBURY, 

Will  J.  French, 
Commisaioners. 
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(No.  Ill— JuDe  19,  1914.) 
(Chapter  399,  Laws  1911.) 

*T10N)     AppliBunt. 

C.  S.  Goodrich,  attorney,  for  Applicant. 

C.  D,  Cooper,  in  propria  persona,  for  Defendant. 
This  is  an  applk'ation  by  the  employer,  the  Natomaa  Consolidated  of 
California,  to  have  determined  the  degree  of  partial  permanent  dis- 
ability of  the  defendant,  its  injured  employee,  and  the  amount  of  com- 
pensation due  therefor.  The  defendant,  C.  D-  Cooper,  was  injured 
on  July  27,  1913,  by  having  his  right  arm  eanght  in  the  cogs  of  some 
machinery  on  a  dredger  of  the  applicant,  resulting  in  dislocation  of 
the  shoulder,  crushing  o£  the  boue.s,  and  the  tearing  away  of  several 
important  muscle*.  An  award  was  made  in  favor  of  the  defendant  in 
the  sum  of  four  hundred  thirty-three  dollars  and  sixty  cents  ($433.60) 
for  total  temporarj-  disability  up  to  March  16,  1914,  less  the  sum  of 
four  hundred  five  dollars  and  twenty  cents  ($405.20),  previously  paid 
to  defendant  on  this  account.  The  applicant  was  further  awarded  as 
a  partial  permanent  disability  award  the  sum  of  $7.96  per  week  begin- 
ning with  March  16,  1914,  until  there  shall  have  been  paid  to  defendant 
on  account  of  his  injury  the  sum  of  three  thousand  two  hundred  fifty- 
three  dollars  and  ninety-two  cents  ($3,25U.92),  this  amount  represent- 
ing three  times  his  average  annual  earnings. 

H.  L.  White, 
Secretary. 

(\o.  113— July  3,  1914.) 

(Cliapler  399,  Laws  1911.) 

SHIILTZ  A.  WEST.  Appliraat.  (-s.  PACIFIC  WAKRKIEU)  CO..  asu  tlMTEI) 

STATES  KIDEI.ITV  AND  OrAUANTY  COMPANY,  Itifindantt. 

tichuUz  A.  West,  in  propria  pi'rsona.  for  Applicant. 

1',  T.  Bell,  attorney,  for  Defendants. 
The  applicant  claimed  to  have  been  injured  on  June  10.  1913,  while 
carrying  a  piece  of  timber,  by  the  timber  falling,  causing  a  severe  strain 
of  his  left  side.  Upon  diagnosis,  his  condition  was  found  to  be  due 
to  kidney  trouble,  and  an  operation  was  performed  for  the  removal 
of  one  kidney.  This  operation  shoived  that  the  trouble  was  tubercular, 
which  tubercular  condition  had  originatwl  bcfure  the  alleged  accident. 
Compensation  was  accordingly  denied  iip(m  tlie  ground  that  the  evi- 
dence was  insufficient  to  establish  that  an  accident  was  the  caiiae  of 
the  disability. 

II.  L.  White, 

D.gitizecbyG00g[c 
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(Na  114— September  18,  1914.) 

(Chapter  399,  Lawa  1911.)    " 

JAMES    FORESr.AN.    A)iplicii«t.     ™.     HUNTKR     U'MBKR    COMPANY      anp 

SOUTH WESTKHN  SUIIKTY  CXJMPANY,  DeleadanU. 

James  Foreman,  in  propria  pernona,  for  Applicant. 
W'm.  V.  Lloyd,  (ieneral  Agent  of  Southwestern  Surety  Company, 
for  Defendants. 
The  applicant,  James  Foreman,  was  injured  Oin  Mareh  18,  1&13,  at 
Alameda.  California,  when  lumber  fell  upon  him  and  eaused  a  eoni- 
poiind  fraeturtf  of  the  left  leg  between  the  knee  and  ankle.     Medical 
and  surgical  services  were  furnished  by  the  defendants  and  compensa- 
tion paid  to  April  14.  1914,  when  the  disability  benefit  was  discontinued 
on  the  ground  that  the  applicant  had  recovered.     The  only  issue  pre- 
sented by  this  application  was  the  nature  and  duration  of  the  disability. 
It  being  sub>equently  determined  that  the  applicant  was  still  unable 
to  resume  work,  an  award  was  entered  by  the  consent  of  berth  parties 
at  the  rate  of  twelve  dollars  and  nineteen  cents  ($12.19)  per  week  until 
the  termination  of  the  disability  or  further  (irder  of  the  Commission 
and  payment  of  compensation  was  acirordiugly  resumed. 

n.  L.  White, 
Secretary. 


(No.  1  Hi— September  28,  1914.) 

(Chiiiiter  SW9.  Liiws  1911.) 


Johti  J.  Wliiip,  In  propria  persona,  for  Applicant, 

Sterling  II.  Coeti.  attorney,  for  Defendants. 
Applicant  was  injured  on  September  fi,  1913,  while  in  the  employ- 
ment of  defendant  Matson  Navigation  Com|>any  at  Point  Orient,  Cali- 
fornia, as  a  stevedore.  The  accident  was  eau'-ed  by  a  tier  of  asphaltum 
barrels,  which  had  been  loaded  in  the  hold  of  defendant's  ship,  over- 
turning upon  the  applicant,  crushing  him  iiijainst  the  side  of  the 
vessel  and  badly  injurintr  his  back.  Compensation  was  paid  by  the 
defendants,  upon  a  basis  of  a  temporary  tital  disability,  in  the  sum 
of  four  hundred  ninety-four  dollars  (!|i494.00).  The  applicant,  claim- 
ing that  he  was  still  totally  disabled  fnim  earning  his  living,  filed  this 
appliiation  with  the  Commission  on  July  6,  1914.  Testimony  was 
taken  and  the  applicant  wjls  examined  by  a  medical  referee  appointed 
by  the  Commission.  The  referee  reported  that  the  applicant  had  sus- 
tained a  right  sacroiliac  luxation  of  a  mild  t.v]ie  and  that  disability 
was  nearly  complete,     (Compensation  was  therefore  awardetl  for  a  tem- 
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porary  total  disability  lasting  until  June  26,  1914,  a  period  of  forty 
and  five  sevenths  weeks  and  ainountint;  to  five  hundred  twenty-nine 
dollars  and  twenty-nine  cents  ()|i529,ii9).  From  this  amount  the 
defendants  were  allowed  to  deduct  the  compensation  previously  paid. 
The  applicant  was  further  awarded  a  temporary  partial  disability 
indemnity  eommeneinK  on  June  26.  1914,  and  payable  until  the  tertm- 
nation  of  the  disability  or  the  further  order  of  the  Commission,  in 
the  amount  of  six  dollars  and  fifty  cents  ($6.50)  per  week,  which  sum 
was  one  half  of  the  temporary  total  disability  benefits.  The  applicant 
was  in  ad<lition  given  the  reasonable  value  of  medical  and  surgical 
treatment  rendered  to  him.  not  to  exceed  one  hundred  dollars  ($100.00). 

II.  L.  White, 
Secretary. 


(No.  112— October  9,  1914.) 

■  (Clmplcr  399,  tjivra  1911.) 

FU.iNK  K.  SMITH.  Apiiliraiil.  vs.  MAMMOTH  <^Ori'KIt  MI.ViNCl  COMI'ANY 

(a  cobpohation),  Itrfeiidaut. 

The  applicant,  Frank  R.  ISmitli.  was  injured  by  accident  on  Novem- 
ber 13.  1913,  while  W()rkin{;r  fiir  the  Mammoth  Copper  IMining  Com- 
pan.v  at  ^lammoth,  California,  as  a  carpenter.  The  accident  was 
caused  by  the  applicant  coming  in  contact  with  elet^tric  wires  while 
working  near  them,  causing  him  to  sustain  a  severe  electric  shock,  and 
to  be  thrown  from  the  platform  where  he  was  at  work.  The  injuries 
consisted  in  a  fracture  of  the  left  collar  bone,  with  severe  burns  on  the 
head,  right  arm  and  right  leg.  The  only  is.sucs  pnsented  by  this 
application  were  the  duration  and  extent  of  the  disability,  and  the 
average  wages. 

Compensation  was  paid  by  the  defentlants  for  twelve  weelis  after 
the  accident,  for  a  total  disability.  The  Commission  found,  after  hav- 
ing the  applicant  examined  by  a  medical  referee  appointed  by  it, 
that  further  disability  had  been  sustained.  It  appeared  that  the  appli- 
cant had  been  paid  full  compensation  on  account  of  his  injury  to  and 
including  February  13.  1914,  that  thereafter  he  had  worked  for  his 
regular  wages  from  February  ]4th  to  April  1st,  but  had  been  under  a 
temporary  partial  disability  lasting  from  April  1. 1914,  to  September  29, 
1914.  by  reason  of  being  unable  to  do  full  work.  (Compensation  was 
awarded  for  the  la.st  named  period  at  the  rate  of  five  dollars  and 
nineteen  cents  ($5.19)  per  week,  amounting  to  a  total  payment  of  one 
hundred  thirly-fmir  dollars  and  ninety-four  cents   ($134.94). 

H.  L.  White, 
Secretary. 
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(No.  119— October  9,  1914.) 

(Chapter  J99.  I^wb  1911.) 

THOMAS  WESTOBY.  Applicant,  ts.  BOARD  OF  EDUCATION  OF  THE  CITY 

OF  OAKLAND.  STATE  OF  CALIFORNIA,  Dclendaut. 

Electkin  bt  Empi«ykb — Scnooi.  Distbict — Liability  Without  Election. — 
Where  a  workman  ie  injured  whilp  in  the  emploympnt  of  a  school  district,  and 
such  district  had  not  at  the  time  of  such  accident  elected  to  come  under  the  pro- 
visions of  the  Employers'  Liability  Act,  chapter  3fi9,  Laws  of  1911,  such  scliool 
district  ta  not  liable  to  pay  compcnsatLon  under  said  act  for  the  injuries  received 
by  its  employee.  The  contention  that  a  school  district  or  other  municipal  or 
public  corporalioD  is  bound  by  the  said  act  without  RlinK  n  written  acceptanee 
of  its  provisions  has  been  declared  unsound  by  Ihe  Supreme  Court  of  the  Stale 
of  California  in  the  case  of  J/if.'cr  vs.  I'illtburv  ct  of.,  104  Cal.  100.  which  con- 
trols this  proceeding. 

The  facts  are  stated  in  tlie  opiiiitJii.  The  application  was  dismissed 
for  want  of  jurisdiction. 

Lewis  i&  Hoycf,  attorneys,  lor  Applicant. 

T.  P.  Wittscheii,  deputy  district  attorney  of.  Alameda  County, 
for  Defendant. 
The  rtH-ord  in  this  ease  shows  tliat  the  applicant,  Thomas  Westoby, 
was  injured  on  the  20th  of  August,  1913,  while  working  as  a  carpenter 
for  the  Board  of  Education  of  tiie  City  of  Oakland.  The  rights  of  the 
parties  are  governed  by  chapter  ;J99  of  the  Laws  of  1911,  known  as  the 
Roseberry  Act.  This  act  requires  that  the  employer,  prior  to  any 
accident  for  which  compensation  is  sought,  shall  have  filed  with  this 
Commission  his  written  election  to  be  governed  by  the  terms  of  the 
said  act.  The  Board  of  Edncation  of  the  City  of  Oakland,  the  defend- 
ant in  this  case,  never  filed  such  writteu  election,  and  is  therefore  not 
subject  to  the  provisions  of  the  compensation  law  as  it  stood  at  the  time 
of  the  accident  in  question. 

It  is  claimed  on  the  part  of  the  applicant,  however,  that  the  defend- 
ant, being  a  school  district,  was  hmind  by  the  Roseberry  law  without 
filing  its  written  election.  This  claim  is  based  upon  the  construction 
of  section  4  of  said  act,  which  reads  as  follows : 

"Section  4.  The  following  shall  constitute  employers  subject 
to  the  provisions  of  this  act  within  the  meaning  of  the  preceding 
section : 

(1)  The  state,  and  each  county,  city  and  county,  city,  town, 
village  and  school  district  and  all  public  corporations,  every  per- 
son, firm,  and  private  corporation  (including  any  public  service 
corporation)  who  has  any  person  in  service  under  any  contract 
of  Itire,  express  or  implied,  oral  or  writti'U.  and  who,  at  or  prior 
to  the  time  of  the  accident  to  the  employee  for  which  compensation 
under  this  act  may  he  elHiiiicd,  shall,  in  the  manner  provided  in 
the  next  section,  have  elected  to  become  subject  to  the  provisions 
of  this  act,     •     •     •" 
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The  intent  of  this  swtioii,  it  is  urged,  is  to  draw  a  distinction  between 
the  state,  eaeh  t-oimty,  city  and  county,  city,  town,  village  and  school 
district,  on  the  one  hand,  and  private  employers  on  the  other  hand, 
the  latter  only  being  required  to  elect  to  came  under  the  act  and  the 
former  being  bound  without  election.  The  Supreme  Court  of  this 
state  has,  however,  held  to  the  i;ontrary  in  the  case  of  Miller  vs.  Pills- 
bury  ct  al.,  reported  in  164  Cal.  199.  In  the  opinion  in  this  ease  the 
court  says  in  part: 

"Petitioner  insists  that  it  was  the  intention  of  the  legislature 
by  thi.s  section  not  only  to  divide  employers  into  two  classes,  but 
to  commit  the  state  to  an  election  of  'compensation'  as  the  method 
of  satisfying  claims  for  injuries  to  its  employees.  He  believes  that 
the  section  should  be  read  as  if  a  semicolon  were  placed  after  the 
■  words  'all  public  corporations,'  and  that,  so  punctuated,  the  sec- 
tion would  designate  two  classes  of  employers,  (1)  The  state  and 
the  specified  public  corporations,  and  (2)  Persons,  firmg  and 
corporations  having  people  in  their  service,  and  further  that  all 
employers  in  the  firsit  group  would  come  under  the  compensation 
provisions,  while  those  in  the  second  class  would  come  within  the 
terms  of  the  act  only  by  election     •     •     •. 

"Again,  it  is  noticeable  that  no  machinery  is  supplied  by  the 
act  whereby  the  service  of  the  Industrial  Ac<;ident  Board  may  be 
invoked  by  the  state.  Xo  officer  is  named  as  the  proper  func- 
tionary to  receive  service  of  the  notice  mentioned  in  the  act.  None 
is  authorized  to  represent  the  state  in  requesting  examinations  of 
employees  or  the  hearing  of  any  controversies.  These  omissions 
are  significant.  They  indicate  that  the  legislature  did  not  regard 
the  state  as  being  bound  by  the  act  in  its  present  form  and  there- 
fore omitted  to  provide  for  those  contingencies  which  would  arise, 
if  at  some  time  in  the  future,  the  state  should  elect  to  place  itself 
within  the  terms  of  the  act.  and  which  could  then  be  made  by 
appropriate  legislation.  We  are  convinced  that  the  legislature  did 
not  intend  the  reading  of  section  4  which  petitioner  would  have 
us  give  to  it." 

While  the  direct  effect  of  this  decision  is  to  hold  that  the  state  is  not 
bound  hy  the  Roscberry  law  unless  it  so  elects,  the  reasoning,  it  will 
be  noted,  applies  equally  to  the  subdivisions  of  the  state  mentioned  in 
said  hcction  4,  including  school  districts.  The  decision,  therefore,  is 
conclusive  of  the  pre.-ent  case. 

The  Board  of  Education  of  the  City  of  Oakland  not  having  elected 
to  come  under  the  provisions  of  the  Roseberrj-  Act,  this  application 
must  be  dismissed  for  want  of  jurisdiction. 

A,   J.   PlLLSBURY, 

Will  J.  Frencb, 
IIarri:^  Weinhtoce, 
Oommissiotiers. 
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(No.  83— November  7,  1914.) 

(Chapter  39»,  Laws  1911.) 
EDWARn  AIITIII'U  DKLII 


MtDICAL  AND  SUBGICAL  SEBVICBS— LIABILITY  Of   EUPI.OTEB — VOI.I'NTABT  FURNiait- 

INO  Of  Tbeatmbnt  in  Ex'ciiBS  OF  Liability.— Wliere  nn  employer  has  fumlKhed 
mpdkal  bdcI  siirjik'Hl  treotmenC  to  its  iajured  einjiloyct  in  pxr?'^  of  the  one 
hundred  dollnr  (SIOO.OO)  limit  filed  by  the  Roseberry  Aet,  nnd  thereafter  Ihe 
pmplo.ver.  thiukiiiK  thnt  an  operation  will  reduce  the  period  ot  disability 
matprialiy,  tenders  Riicli  oiH-raClon  at  its  own  expense  nnd  such  operation  \s 
nceepled  by  the  employee  and  provea  unBucceiBful.  then  the  employer  Is  liable 
for  the  full  extent  of  thi>  diHahility  suffered  by  the  employee  liy  reason  of  his 
aceideol  withont  rieht  of  deduction  ot  the  extra  expenae  for  medical  trearment, 

Tlie  facts  are  stated  in  the  opinion.  The  Commission  found  that  the 
applimiit  had  sastaiiied  a  temporary  tatal  disability  lasting  intennit- 
tently  from  the  6th  day  of  Xovember.  1911.  until  the  14th  day  of 
Octohw,  lfll4,  and  that  fompensation  had  been  fully  paid  for  this 
period.  It  also  found  that  tlie  applicant  had  simtained  a  partial  dis- 
ability extending  fn)m  the  14th  day  of  October,  1914,  and  awarded 
payments  in  the  sum  of  five  dollars  and  sixty-two  cents  ($5.62)  per 
week  until  the  maximum  prescrihed  by  law  shall  have  been  paid.  Per- 
mission w!us  ftiven  to  the  defendant  ti)  commute  this  payment  to  a  lump 
sum  of  one  thouNand  two  hundred  seventy  dollars  and  twenty-four 
cents  (!fl,27().24),  which  amount  was  paid  to  the  applicant  on  Novem- 
ber 28,  1914. 

Edward  Arthur  Dclirjlit,  in  jtropria  persona,  for  Applicant. 

Richard  Dillon  and  E.  B.  Dai-is,  attorneys,  for  Defendant. 
On  the  6tli  day  of  November,  1911,  while  in  the  employment  of  the 
Standard  Oil  Company  at  El  Sefnindo,  California,  Edward  Arthur 
Delifrht  received  a  serious  injury  to  the  rijtht  knee  by  beinfj;  struck  by  a 
limber  used  for  hoi«tin<r  pipe  into  a  car.  The  injured  workman  was 
laid  up  in  the  h(ispital  for  some  wci'ks,  but  returned  to  work  on  the  7th 
of  May,  1912.  He  worked  only  n  short  time  when  he  was  again  sent 
to  the  hospital,  returning  to  work  on  May  16th.  He  worked  then,  aot- 
witlwtanding  his  injuries,  until  the  14th  day  of  November,  1913,  when 
he  was  di.seharged.  He  demanded  further  compensation  on  the  ground 
that  he  was  not  able  to  resume  his  work,  which  demand  being  refused, 
on  the  29th  of  December,  1913,  he  filed  an  application  for  the  adjust- 
ment of  the  controversy.  A  hearing  was  held  at  the  offices  of  the  Com- 
niissioji  at  Los  Angeles  before  A.  J.  Pillsbury,  member  of  said  Com- 
mission, on  the  15th  day  of  January.  1914.  at  10  o'clock.  At  this  hear- 
ing it  developed  that  applicant's  knee  was  in  a  very  serious  condition, 
and  the  Con nni'si oner  advised  the  defendant  that  it  might  be  more 
profitable  for  said  defendant  to  furnish  an  operation  to  cure  and  relieve 
the  applicant,  notwithstanding  the  fact  that  the  limit  of  one  hundred 
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dollars  provided  by  the  Rciselierry  law  had  long  since  been  expended, 
than  to  pay  the  full  disability  indemnity  provided  by  law  if  applicant 
were  left  in  his,  at  that  time,  present  condition  in  which  event  defendant 
would  likely  have  to  pay  the  full  indemnity  of  three  times  applicant's 
averaffe  annual  earnings. 

Out  of  considerations  as  much,  and  probably  more  humanitarian 
than  financial,  the  defendant  Standard  Oil  Company  undertook 
to  have  the  applicant  cured  of  his  then  existing  condition,  and  to  this 
pnrpase  defendant  expended  in  exce-s  of  twelve  hundred  dollars  in 
attempting  to  effect  a  cure.  Unfortunately  this  attempt  was  not  com- 
pletely successful  and  at  the  time  of  holding  the  second  hearing  in  this 
case,  October  13,  1914,  the  applicant  was  still  suffering  a  permanent 
partial  disability  entitling  him  to  receive  the  full  dl-sability  indemnity 
of  three  time-s  the  average  annual  earnings  of  said  injured  employee. 
Cunseqnently.  an  award  is  made  in  this  case  rectuiring  the  defendant 
to  pay  to  applicant  a  partial  disability  indemnity  of  five  dollars  and 
>;ixty-two  tents  ($5.62)  per  week  for  as  many  weeks  as  the  disability 
continues,  not  to  exceed  two  hundred  sixty  and  one  half  (260J)  weeks 
by  which  time  there  will  have  been  paid  to  applicant,  together  with 
the  temporary  total  disability  indemnities  paid  prior  to  October  14. 
1914,  the  full  three  times  his  average  annual  earnings,  ectualing  the 
sum  of  two  thousand  twenty-five  ditllars  ($2,025.00). 

Applicant  has  oxpres.sed  a  desire  to  have  this  award  commuted  to  a 
lump  sum  allowing  a  diseouut  of  six  per  cent,  and,  obedient  to  his 
request,  the  defendant  is  given  the  option  of  paying  the  present  worth 
of  said  total  indemnity,  the  same  being  the  sum  of  one  thousand  two 
hundred  seventy  dollars  and  twenty-four  cents  ($1,270.24)  in  full  dis- 
charge of  all  further  claim  on  the  part  of  applicant  on  account  of  the 
disability  suffered  by  reason  of  the  accident  of  November  6,  1911. 

This  case  has  been  delayed  in  reaching  a  conclusion  for  the  reason 
that  the  determination  of  applicant's  disability  has  been  piwtponed 
awaiting  the  result  of  the  surgical  treatment  provided  by  defendant, 
which  treatment  lasted  for  a  number  of  months,  and  the  full  r&sult  of 
such  treatment  not  being  made  evident  until  the  30th  of  October,  1914. 

It  frcfiuently  happens  that  by  expending  a  sum  in  excess  of  the 
requirements  under  either  the  Roseberry  or  the  Workmen's  Com- 
pen.sation,  Insurance  and  Safety  Act,  in  attempting  to  cure  and  relieve 
an  injured  workman,  the  employer  finds  it  a  protitable  expenditure 
inasmuch  as  an  injury  that  otherwist'  might  have  had  a  fatal  termina- 
tion or  resulted  in  a  serious  permanent  disability  is  fully  cured  or  else 
the  degree  of  di-ahility  is  so  reduced  as  to  save  in  disability  indemnity 
payments  several  times  over  the  full  cost  of  the  medical  and  surgical 
treatment,  ('nfortunately  for  all  concerned,  it  did  not  transpire  in 
this  case  and  the  defendant,  through  no  fault  of  its  own,  but  conse- 
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queDt  upon  the  seriousness  of  the  injury,  has  already  paid  in  medical 
and  surgical  and  hospital  treatment  a  sum  e<|uuling  about  three  times 
the  average  annual  earnings  of  the  injured  employee.  Notwithstanding 
this,  the  injured  employee  is  rntitJed  to  receive  and  will  receive  the  full 
disability  indemnity  of  three  times  his  average  annual  earnings. 

This  is  perhap.s  the  only  ease  the  Industrial  Accident  Commission  has 
had  in  which  such  a  result  has  been  experienced  and  we  are  of  the 
opinion  that  this  exception  to  the  general  rule,  that  it  is  more  profitable 
to  furui.-h  the  necessary  treatment  to  cure  and  relieve  than  to  cut  it 
off  and  pay  the  indemnities  otherwise  couaequent,  does  not  vitiate  the 
rule. 

A.   J.   PjLI^BUKT, 

Wiix  J.  French, 
Harris  Weinstock, 

Commissioners. 


(No.  125— November  23.  1914.) 
(Chapter  399.  Lawo  1911.) 
FRANK  CAVANAUGir,  Applicant,  vs.  A.  W.  COOK.  Drfenaant. 
Frank  Cavanaugk,  in  propria  persona,  for  Applicant. 
Eoy  E.  Bigham,  attorney,  for  Defendant. 
The  applicant,  Frank  Cavanaiigh,  wa.s  injured  on  May  9,  1913,  while 
working  as  a  painter  in  the  employment  of  defendant  A.  W.  Cook  at 
Alameda,  California.     The  applicant  was  painting  a  hou.se  and,  while 
changing  falls  upon  a  roof,  was  thrown  to  the  ground  by  the  tearing 
away  of  the  gutter,  sustaining  a  fracture  of  both  feet.    Compensation 
was  paid  by  the  defendants  in  full  up  to  and  including  July  24.  1914, 
The  only  issue  involved  in  this  proceeding  was  the  nature  and  extent  of 
the  disability  after  this  date,  the  employer  claiming  that  applicant  was 
only  partially  disabled  after  that  date  and  offering  to  pay  compensation 
based  upon  a  partial  di.sability  equaling  one  half  of  total  disability. 
The  Commission  found,  after  taking  testimony  and  receiving  the  report 
of  the  medical  referee  appointed  by  it  to  examine  Mr.  Cavanaugh  that 
the  contentions  of  the  employer  were  correct.     An  award  was  made  in 
the  sum  of  eight  dollars  and  forty-four  cents  ($S.44)   per  week  com- 
mencing with  the  25th  day  of  July,  1914,  and  lasting  until  the  termi- 
nation of  the  disability  or  further  order  of  the  Commission,  this  amount 
being  one  half  of  the  payment  which  would  be  due  applicant  for  a 
ttmporary  total  disability. 

II.  L.  White, 
Secretary. 
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(Xo.  132— November  23.  1914.) 

(Chapter  399,  Laws  1911.) 

ALFRED  RIEDEI.,  Applicant,  vs.  LLEWEI-LYX  IRON  WORKS.  D<f>-ud>'"t. 

JfKDICAL    ANU    SCBRICAL    SeBVICEK — TENDKE   OV    OPEBATION    DT    EMrr^VEB — KXPIBA- 

TiON  OF  Ninety  Days  from  Date  of  Accibest. — Where  a  serious  iojury  has 
been  sustained  as  a  rcault  of  an  iodustrifll  accident.  Hud  after  tlie  expiration  of 
aiuet;  days  from  the  date  of  said  accident  it  appears  tliat  disabilitj  atill  con- 
tinues, but  that  such  disability  can  be  cured  by  an  operation,  an  atvord  will  be 
made  of  a  temporary  dlsabllily  indemnity,  whicli  indemnily,  however,  can  be 
terminated  upon  the  offer  of  an  operation  at  tlie  expense  of  the  employer,  and 
its  rejection  by  the  employee,  or  its  acceptance  and  satisfactory  outcome. 
Temporaby  Pabtial  DiSABii-iTY— Return  to  Wobk  at  Pci.l  WAnKS— Slfiseqce-nt 
Reduction  of  Wages, — Where  an  employee  is  injured  by  accident  and  ufter 
recovering  in  part  tberefrom  returns  to  work  at  tbe  same  wages  that  he  received 
before  the  accident,  and  some  months  tlicreafter  his  wages  are  reduced,  and  it 
appears  that  after  the  date  of  snid  reduction  the  employee  is  still  siiIferiDE 
from  his  injuries  and  is  unable  to  obtain  employment  at  the  same  wages  as  he 
earned  before  the  accident,  on  account  of  his  incapacity,  a  temporary  partial 
disability  inderonit}'  will  be  awarded  at  the  rate  of  sixty-live  per  cent  of  his 
weeiily  loss  of  wages,  until  his  full  earnini  ciipncity  is  restored. 

The  facts  are  stated  iu  the  opinion. 
John  Ilahn,  for  Applicant. 

Si.  li.  I{ilchie,  superintendent,  ami  Joint   T.  Jones,  attorney,  for 
Defendant. 

The  applicant  in  this  i-ase  was  a  niolder  employed  in  the  Llewellyn 
Iron  Works  in  Los  Angeles,  and  on  the  12th  of  August.  1913,  siifftTcd 
an  injury  by  having  molten  metal  poured  over  his  right  foot.  The 
injury  to  the  top  of  the  foot  was  very  serious  and  resulted  in  the  loss 
of  some  phalanges  from  the  smaller  foes  and  iu  twisting  other  toes  out 
of  position,  but  especially  left  iu  place  of  skin  on  the  upper  part  of  the 
foot  scar  tissue  easily  abraded  and  made  sore  by  what  would  otherwise 
be  trivial  injuries.  The  evidence  shows  that  by  reason  of  this  condition 
applicant  was  not  able  to  earn  as  much  as  he  was  earning  af  the  time 
of  his  injury,  and.  therefore,  has  suffered  a  permanent  partial  disability. 

But  tKis  accident  happened  under  the  operation  and  protection  of 
chapter  399  of  the  Laws  of  1911,  approved  April  8,  1911,  and  commonly 
know-n  as  the  Roseborry  law,  so  that  the  issue  between  employer  and 
imployee  can  not  he  determined  as  it  would  be  under  the  AVorkmen '» 
Compensation,  Insurance  and  Safety  Act, 

There  were  nine  and  one  half  weeks  of  total  disability  following  the 
injury,  and  inasmuch  as  there  was  no  reduction  in  wages  froui  the 
expiration  of  the  period  of  total  disability  until  the  first  of  Janiiiiry, 
no  allowance  in  the  award  is  made  during  that  period.  Frtmi  and 
after  the  first  of  January,  the  earning  power  of  applicant  was  some- 
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whiit  i-fdiK-cd  and  a  finding  is  made  that  the  loss  of  earning;  capacity 
liv  reason  of  the  injury  e(nmls  three  dollars  and  seventy-five  eenta 
i^-i.~o)  per  week,  and  that  sixty -five  per  cent  thereof  is  equal  to  two 
<iollHrs  anti  forty-four  cents  (*2,4-l:}.  Consecjuently.  award  is  made 
of  two  dollars  and  forty-four  c-euts  (^2.44)  per  week  from  and  after 
tile  fli-st  of  .January  until  seven  hundred  and  eighty  (7(*0)  weeks  from 
llie  date  of  the  injury,  or  until  the  total  compensation  paid  shall  equal 
Ihiee  times  the  average  annual  earning  of  said  injured  employee. 

This  award  is  made,  however,  with  the  proviso  that  if  the  defendant 
shall  furnish  an  operation  such  as  sutigested  by  the  medical  referee 
appointed  hy  this  CommisHion,  Dr.  Charles  W,  Decker,  of  Ijos  Angeles, 
viz:  the  amputation  of  the  thii-d  and  fourth  small  toes  on  said  toot  and 
Hie  use  of  all  good  tissue  below  to  replace  sear  tissue;  the  dissection  of 
sear  tissue  from  the  dorsal  surface  of  the  foot  and  the  grafting  of  skin 
"vcr  the  denuded  area  to  replace  the  scar  tis.sue,  and  such  operation 
shall  lie  succiwsful  and  relieve  the  applicant  from  disability  on  account 
of  his  injury,  then  and  in  that  event  all  further  payment  of  disability 
indemnity  awarded  shall  cca.se  and  determine. 

If,  however,  the  applicant  shall  refuse  to  underijo  such  operation, 
then  tile  payment  of  any  further  disability  indemnity  under  this  award 
shall  cease  duHnjr  the  continuance  of  such  refu.sal  to  submit  to  such 
operation. 

The  Conimisniou  is  of  the  opinion  that  the  employers  will  find  it 
1-rofitable  to  themselves  to  have  the  operation  performed  under  favorable 
conditions  rather  than  pay  the  continuous  disability  indemnity  awarded, 
ami  that  apjilieant  will  find  it  to  his  advantage  to  accept  the  operation 
)'nd  l)e  restort^d  to  health.  This  award  is  made  pursuant  to  the  belief 
of  this  Commission  that  the  best  compensation  that  an  injured  man  can 
leceive  is  the  best  that  medical  and  siiniii'al  science  can  do  to  put  him 
lack  as  soon  as  possible  into  the  position  that  he  was  in  before  he  was 
injured.  It  will  not  be  possible  to  restore  to  him  the  toes  amputated, 
but  their  Ions  will  not  cause  a  disability  to  earn  as  much  as  he  was 
earning  at  the  time  of  the  injury.  If  the  vnlnerahle  scar  tissue  can 
be  replaced  with  good  tissue  so  that  wounds  will  not  result  from  trivial 
causes,  he  will  have  Ix'en  reiftored  as  far  as  pitsiible  to  the  condition 
he  wa-t  in  iH'fore  he  was  injure<l. 

A.    J.    I'll.l--^B1KV, 

Wii.i.  J.  French, 
H.\HRi.«  Weinstock. 

fommissioHcrs. 
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(\o.  126— NovemlHT  25.  1314.) 

(Chnptpr  399,  Laws  1911.) 
N.    V.    SIXCLAIR.    .[pplhaiil.    vs.    GREAT    WBSTKIIN    IHIWKK    roMI'AN^. 

Di-feiiilaiti, 

.V.  V.  Shiclair,  in  propria  pi'rsona,  for  Applicant. 
W,  H.  Spauhlitit/.  attorney,  for  Defend  ants. 

Applicant  N.  V.  Sinclair  claimed  to  have  been  injured  on  iSepleni- 
her  28,  1913,  white  working  at  Keddie,  PliimaH  Connt.v,  California,  in 
Ihe  emplo.vment  of  the  defendant  Creat  Western  Power  Company.  The 
Hccident  oecnrred  while  the  applicant  was  unloading  heavy  saw  horties 
from  an  aiito  trnek,  a  saw  horse  beinsr  dropptnl  by  a  fellow  cmpiinee 
upon  the  applicant's  right  foot.  The  applicant  claimed  thtit  the  arch 
it  the  ripht  foot  had  been  broken,  snd  that  he  had  suHtained  a  iwrnia- 
nent  partial  disability.  The  defendant  denied  that  the  applieant  was 
snflFering  from  any  disability  and  in  addition  asserted  that  the  claim 
was  barred  by  the  statute  of  limitations,  and  was  also  l>arred  by  the 
action  of  the  applicant  in  in.stitutiug  a  proceeding  in  the  Superior 
Court  for  damages  for  the  .same  accident. 

It  appearing  from  the  evidence  protlnced  tiiat  iu)tiee  of  said  accident 
was  not  given  by  the  applieant  within  one  year,  and  that  no  payment 
(Ui  account  thereof  had  been  made  by  defendant,  and  that  therefore  the 
right  of  the  applicant  to  compen.sation  wa-s  wholly  barred  by  the  limita- 
tions provided  in  section  10  of  chai>ter  309  of  the  l^aws  of  1911.  i-oni- 
pensation  was  denied. 

n.    L.    WiMTK. 


(\o.  120— Decembei-  12.  1914.) 

(ChnptiT  11*9,  I..11WS  1911.) 

a    X.   IXMAX.   .Iri-liraiil.   vs.   STASnAlin  cm,   rOMI'AXY    (A   ciiKr.iUATli)\i. 

DfU:«l«..l. 

(1.  D.  Ilan'ii.  attorney,  for  Applieant. 

0.  C.  OTuniiiU.  attorney,  for  Defendant. 
The  applicant  was  injured  at  K!  Segundo,  California,  on  November  21. 
1SH3,  while  working  in  the  employment  of  the  Standard  Oil  Company, 
by  a  sheet  of  steel  falling  upon  bis  left  foot.  Medical  and  surgical 
treatment  was  furnished  at  the  expense  of  Ihe  defendant  and  full  com- 
pensation paid  up  to  April  15.  1914,  for  a  temporary  total  disability. 
The  issues  preseufed  by  this  application  were  the  nature  and  the 
duration  of  the  further  disability,  if  any.  and  the  average  wages  of  the 
applicant.     The  Connnission  founil  that  the  applieant  was  still  suffering 
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I'l-oin  a  partial  disability  and  a\varded  an  indemnity  at  the  rate  of 
t-ne  dollar  and  eighty-eight  centN  (ifcl.^ti)  per  week,  commencing  with 
April  ir>;  1914,  and  lasting  until  the  termiiiiition  of  the  disability  or 
the  further  order  of  the  Commission. 

H.  L.  White, 
Secretary. 


(No.  123— December  12,  1914,) 

(Chap'^r  399.  Tiaws  1911.) 


C'ftn's  Raunsbeck,  in  propria  persona,  for  Applicant. 

Roy  E.  Bifflidm,  attorney,  for  Defendants. 
The  applicant,  employed  as  a  bricklayer,  was  injured  at  Fresno,  Cali- 
fornia, on  August  31, 1913,  by  a  fall  from  a  scaffold  on  the  second  story 
of  a  building  under  construction,  to  the  alley  below,  receiving  a  com- 
poiuid  fracture  of  the  right  thigh.  Compensation  was  paid  by  the 
defendants  for  forty-nine  necks  upon  the  basis  of  a  temporarj'  total 
disability,  and  thereafter  for  nine  weeks  for  a  temporary  partial  disa- 
bility of  :'W  per  cent.  At  the  end  of  this  period  the  payments  were 
discontinued  on  the  ground  that  the  disability  of  the  applicant  had 
terminated.  The  applicant,  claiming  to  be  still  disabled,  filed  this  appli- 
cation with  the  Commission.  It  was  determined,  after  the  taking  of 
testimony  and  the  receipt  of  repoi-ts  of  various  physicians,  including 
ji  medical  referee  appointed  bj'  the  Commission,  that  the  applicant  was 
still  under  a  partial  disability.  An  award  was  thereupon  made  in  the 
(=nm  of  ten  dollars  and  forty-two  cents  ($10.42)  per  week,  commencing 
with  July  1«.  1914,  and  lasting  until  the  termination  of  the  disability 
or  further  order  of  the  Commission,  on  which  the  defendants  were  given 
credit  for  payments  made  by  them  up  to  and  im-ludinff  the  7th  day 
(.f  O.-tober.  1914. 

H.  L.  White, 
Secretary. 


(No.  130— December  12,  1914.) 

(Chapter  399.  Laws  191!.) 
I.\\tl:r.  <;.\R[>INTERO.  Applicant.  TB,  MAMMOTH  COPPER  MINING  COM- 
PANY. Defendant. 

Julinii  If.  liiddle,  attorney,  for  Applicant. 
It.  S.  I'lrich,  attorney,  for  Defendant. 
'llii'  applieant  was  injured  on  May  28,  1913,  while  working  in  the 
in]i!.i\  iiicnt  of  the  JIammoth  Copper  Mining  Company  at  Kennett, 
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California,  as  a  miiier,  hy  a  rock  fallinp;  upon  him,  earning  a  doubli" 
fracture  of  tlie  right  leg.  tJonipeusaticn  Has  paid  by  the  defendant  up 
to  and  including  the  11th  day  of  October,  1914,  at  which  time  payments 
were  discontinued  on, the  ground  that  the  applicant  was  able  to  resume 
work.  The  applicant  claimed  that  he  was  still  totally  disabled  and 
filed  this  application.  The  Comnii- sion  found,  after  taking  testimony 
and  referring  the  applicant  to  an  expert  physician  appointed  by  it,  that 
there  was  still  considerable  deformity  occasioned  by  the  union  of  the 
fpagments  of  the  broken  bones  in  nial-pcsition.  A  temporary  partial  dis- 
ability payment  was  awarded  of  three  dollars  and  eighty  cents  ($3.80) 
per  week.  This  payment  was  directed  to  be  made  for  thirty  weeks  from 
October  8,  1914,  at  the  end  of  which  period  the  earning  power  of  the 
applicant  will  probably  be  completely  restored. 

H.  L.  White, 
Secretary. 


(Xo.  129— Dccniber  28,  1914.) 

(Chapter  399.  Laws  1911.) 
FRANK  C.   HUNT.   AppUcaitt.   vs.  MOtTNT   WHITNEY   I'OWElt   AN]>   EI,i:<- 
TRIC  COMPANY,  and  SOUTHWESTERN  SURETY   INSURANCE  COM- 
PANY. Df^cnrfmtt*. 

pERMA\E\r  UisAmuxr— Foj-icv  ok  J.mustri.m.  Acohient  CoMMis»io>,— It  i*  the 
|)olicy  of  tlie  law  to  stiuiiilHtc  self  liclp  by  redudng  the  cumiiciisatiuii  lu.vnlilf 
whfn  it  may  properly  be  reduced,  rather  thnu  to  encournite  inefficienry  by  pny- 
inent  of  disability  imlemnities  beyond  the  requirement  of  the  injured  persons. 

Id. — FiNDiNO  OP  Fact, — Evidence  held  to  show  that  the  applicant  was  laboring,  at 
the  date  of  the  hearing  of  his  case,  under  a  temporary  partial  disability  and  that 
his  toi^  of  wages  wna  approximately  half  of  the  wages  which  he  wbs  rocelvinc 
at  the  time  of  his  itijury. 

The  accident  occurred  at  the  steam  plant  of  the  Mt.  Whitney  Power 
and  Electric  Company  at  Visalia.  California.  The  remainder  of  the 
material  facts  are  in  the  opinion.  Compensation  was  awarded  upon  the 
basis  of  a  5U  per  cent  liwss  of  earning  power,  the  amount  of  the  weekly 
temporary  partial  disability  indeniiiity  being  eight  dollars  and  forty- 
four  cents  ($8.44)  per  week.  The  amount  was  made  payable  until  the 
termination  of  the  disability  or  further  order  of  the  Commission. 
Karl  A.  Batjhy,  attorney,  for  Applicant. 
//.  /(.  JlcChirc,  attorney,  for  Defendant  Mt.  Whitney  Power  and 

Electric  Company. 
}{'nj  E.  Biyham,  attorney,  for    Defendant,    Southwestern    Surety 
Insurance  Company. 
Ou  the  9th  of  August,  1913,  a  cable  operating  an  elevator  broke, 
precipitating  the  applicant  a  distance  of  44  feet  and  injuring  him 
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si'vcrt'lv.  l)f feral jints'  pitiil  him  full  i-iniii>en,--atkin  from  tht;  <Mglitli 
day  after  the  injury  until  the  ftth  of  Septeniher.  1914.  when  they 
reiluecd  the  puymeiilu  by  apjiroxiniateiy  one  half  ou  the  ground  that 
the  <lisHbility  whs  no  longer  total  and  thwt,  by  the  exereise  of  reason- 
able dilifretiee  in  seenrinfl  employment,  applicant  should  he  able  to 
earn  half  wajtev.  as.  indeed,  he  had  done  for  a  small  portion  of  the  time 
sinee  beinfr  injun-d.  Applieant  denied  his  ability  to  do  this  and  filed 
with  tlii.s  Commission  his  applieation  for  adjiiitment  of  the  eoiitroversy. 
A  henrini;  was  held  at  Vlsalia  o'l  the  !ttU  day  of  Xovenibe'r  and  the 
eause  was  duly  .submitttul  for  decision. 

It  is  luolmble  that  applieant  is  periiianeotly  injured  in  that  the 
arche.s  of  his  feet  were  broken  diiwu  by  the  fall  and  that  hLs  ankles  are 
so  stiffened  that  he  will  no  lonsrer  be  able  to  follow  his  oecupatiou  ai 
carpenter.  However,  he  still  has  his  hands  and  his  mental  faeulties 
tinimpaired  and  is  able  to  get  about,  although  with  difficulty.  We  think 
that  the  contentioin  of  defendants,  that  applieant 's  disability  is  partial 
and  no  ionjrer  total,  is  entirely  reasonable  and  that,  with  reasonable 
dilijrenie.  he  >hould  have  Uvn  able,  by  the  oth  of  September  1914,  to 
develop  an  earninfi  capacity  etjual  to  half  his  wajfe  value  prior  to  the 
accident  and  injury.  It  is  the  policy  of  the  law  to  stimulate  such  self 
help  by  reducinir  the  compensation  payable,  when  it  may  properly  be 
reduced,  rather  than  to  encourage  ineffieieney  by  payment  of  disability 
indemnities  beynnd  ihc  reipiirement.s  of  the  injured  person. 

Furthi  rniore,  if.  as  the  medical  referee  in  this  ca.se  Is  inclined  to 
believe,  the  injuries  of  applicant  are  permanent  in  clianicter.  hi.s  dis- 
abilit,v  indenuiity  under  the  Roseberry  law.  even  at  half  rate,  will  last 
him  slightly  h-ss  than  seven  years  from  the  date  of  the  first  payment  of 
the  disability  indcmnit.v  herein  awarded,  and  it  will  be  better  for  him 
to  receive  half  indemnity  for  .seven  years  than  fidl  indemnity  for  three 
years  and  a  half. 

We  are  of  the  opinion  that  the  defendant  employer  and  its  insur- 
ance carrier  have  acted  with  entire  fairniss  io  the  premises  and  there- 
fore confirm  their  action  with  reference  to  the  payment  of  disability 
indemnity  in  this  ease. 

A.  -1.  l'ii,T,sBrRV. 
Wn.i,  ■!.  French.  - 
H.\RKis  Weinstock, 


Co 
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The  following  cases  were  dismiaxed  at  the  request  of  the  applicant 
prior  to  hearing  or  decision,  upon  payment  in  full  of  compensation 
claimed  or  otherwise. 

No.  8— Septcnilier  18.   1912. 
C.  i:.  IIKE,  Api>IUn«t,  VB.  GREAT  WESTKKX  PUWEU  COMI'.\NY,  Difrudnnl. 

No,    5— October  7.   1912. 
FltAXK  U  BLACKBIKX,  as  aomixistratob  of  the  >:htate  of  Jaues  Husskij.. 

l>V*.-V.\nKIt.    OK    KEIIAl.I'  OF   JOSEVUINF.    RfHSEl.l..   .lOHK    Rl'SHBLL   ASH    IXll'IS    SJ. 

OF  ttAiii  Jaues  RissEJi.,  DEOEASEo,  .1  j,j,fiVoHf.  VS.  LACKMAN  &  JACOBI   (a 

N),7)c/fHrfon/. 

No.  14— .January   i;i.   1913. 


Xo.  16— .Jainiar.v  14.  191:i. 
«".  It.  MAXWEtJ.,.  .\ppUc«nt.  va.  STAM»AI{I)  OIL  CO.MPANY.  nefr„da,il 

No.  35— .\l«.v  rt.   1913. 


No.  49— July  30.  1913. 


No.  31— Au<;u.st  8,  1913. 
II.  I.EAVKNWORTII.  .lppli,a„t.  vs.  IIANSOME  C().\CIll'7rK  COMrANV, 


No.  45— September  19.  1913. 
ItOY  SWAIN.  .l;j;>/;iaH(,  vs.  FRESNO  FUME  ANI>  LIMIiKa  fOMI'AXY. 


No.  r>fi— Octi.ixT  It).  1913. 


No.  6t)— Ilei-ciiiber  5.  1913. 
.].    VIN«'E\T.  A,<ptir„„l.   vs.   NATUMAS   CONSOl.in.VTEl)   OF   CAI.IFORM. 


Na  71— K.-iemlier  Ifi.  1913. 

JOHN    COI.EHO.N.     \i,,,li,-,i«l.    vs.    (■(►.VTRA    COSTA    CnNSTItll-noN    CnM- 

I'ANY   (A  ciiiroKATiiiM.  n.-lr,„l.„,l. 
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No.  92— February  2S.  1914. 


No.  115— June  4.  V.IM. 
FRANK  R.  SERl'A,  Aiiflii'ii'it.  vs.  T.  W.  COIIDKI!,  Ihf-ndaitl. 

No.  85~Jiine  9,  1914. 
lAJflS   BKNDKR.   Applii-ant.   vs.    SIEKRA    AND   RAN   FRAXI'IS(X»   l'<.)\VKR 


No.  1IJ7 — June  9.  1914. 

M.  r.  CIM.MINGS.  Applka«l.  vs.   RICHARIIS   NETS'IAHT  CONKTRIITION 

COMPANY,  D-lr,.Ja„l. 

Ni).  121— Oi'tober  !).  1914. 
KI>NA    MAY    STKOWGKK,    widow    of    ERWIN    L.    STROWUKR.    deciusei>. 
.ippliranl.    vs.    HOWARD    L.    GLASS    ami   THOMAS    PERLE   GLASS,    a 

.■OPAKTNEBSiril',   DOINR    Bl  SINKSS   CNilKR  TIIK   rillM    NAMK  ASIJ  STYLE  OF   GLASS 

KBOTUKRS.    AT    COBONA.    CALUfiiiNiA,    A.\J>    -TITNA    LIFE    INSURASCE 
COJEPANY  (A  ^.■ORPOBATlo^),  DthudanU. 


No.  12-i— OclobtT  26.  1914. 


No.   l;f]— l).H-eiiibtr  9,   1914. 


No.  124— Dewmber  29.  1914. 
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PART  II. 
REPORT  OF  DECISIONS. 

WORKMEN'S  COMPENSATION,  INSURANCE 
AND  SAFETY  ACT. 

(Chapter  176,  Laws  1913) 
Jamiar>-  1, 1914,  to  December  31, 1914. 
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INDUSTRIAL  ACCIDENT  COMMISSION 
DECISIONS. 


{No.  3— February  24,  1914.) 

(Chapter  176.  Lawa  1913.) 

CLARENCE  P.  WINN,  Applicant,  vs.  JAMES   SMALL  AND  BENJAMIN  DDO- 

CHETZ,  Defendanti. 
Burden  of  Pboof— In  ability  to  Babs— Liability  to  Find  Wobk  to  Do. — 
The  burden  of  proof  ia  upon  an  applicant  to  establish  the  fact  of  disability, 
and  he  must  show  that  his  laabiiity  to  earn  as  much  as  he  was  eamine  al  tlie 
lime  of  the  injury  is  the  result  o(  the  injury  and  not  because  work  is  scarce 
and  bard  to  find.  Compensation  is  payahlc  for  inability  (o  do  worlt,  not  for 
inability  to  find  work  to  do.  Evidence  held  insutGcient  to  ahow  compensable 
disability. 

Application  for  compensation  on  account  of  a  shoulder  strain.     Thn 
tacts  are  stated  in  the  opinion.     Compeiisation  was  denied. 
Clarence  P.  Winrt,  in  propria  persona,  for  Applicant. 
James   Small   and   Benjamin   Drocheiz,   in   propria   persona,   for 
Defendants. 

The  applicant  in  this  case  suffered  a  straining  of  the  left  shoulder 
through  accident  on  the  8th  of  January,  1!)14,  while  engaged  in  paint- 
ing a  house.  He  was  employed  by  James  Small,  a  contracting  painter, 
uninsured  and  without  property  and  unable  to  pay  compensation  if 
awarded.  Defendant  Drochetz,  owner  of  the  house  being  painted,  was 
made  a  party  to  the  proceeding  as  principal.  The  job  was  completed 
on  the  day  of  the  accident. 

The  burden  of  proof  is  upon  the  applicant  affirmatively  to  establish 
the  fact  of  disability  and  to  show  that  his  inability  to  earn  as  much  as 
he  was  earning  at  the  time  of  the  injury  was  the  result  of  his  injury 
and  not  because  work  was  scarce  and  hard  to  find.  We  think  the  evi- 
dence introduced  on  "his  behalf  insufficient  to  meet  this  requirement. 
Applicant  lived  in  the  same  house  with  his  employer  for  two  weeks  after 
the  injury  without  ever  mentioning  to  him  the  fact  of  injury,  at  the 
conclusion  of  which  time  he  packed  his  effects  and  moved  away,  carry- 
ing in  one  hand  a  grip  and  in  the  other  a  suit  case.  lie  is  a  capable 
man,  his  right  arm  was  uninjured,  and  within  two  weeks  after  the 
accident,  notwithstanding  the  lameness  in  his  shoulder,  he  should  have 
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been  able,  by  the  exercise  of  reasonable  diligertce,  to  earn  as  mufh  as 
he  was  earning  at  the  time  of  the  accident.  Compensation  is  payable 
for  inability  to  do  work,  not  for  inability  to  find  work  to  do, 

A.    J.    PiLLSBURY, 

Will  J,  French, 

H.  We  IN  STOCK, 

Commissioners, 

NoT£- — Application   for  reUearlnff  herein   wii«  fliprf  l»v   iht^   annlirnnt   on    Mnr*»h    s 
IIIH.      The  applipiLtlon  was  Kranled.  nnd  furl 
1914.     An  order  was  entered  April  3.  1911,  alfl 


.  {No.  1— February  26,  1914.) 

(Chapter  176.  Laws  1913,) 

IIKNRY  F.  KOrn:.  TRUSTEE  FOB  ITARRY  A.  BODE,  a  minor.  Appliiaat.  vs. 
SIIREVE  &  COMPANY  (a  corporation)  and  .Kl-NA  LIFK  IXSURAXCE 
COMPANY    (A  CORPORATION),  Ili'lirndanU. 

mployee  makioic  an  effort  to  escape  from  a  danger 
ngaiDst  which  danger  be  had  been  warned,  is  acting 

iloymcnl.  and  is  entitlfd  to  com  pen  sat  ion  for  acctdenlal 

while  so  escaping. 

NDUsTRiAL  Orbit. — It  ia  a  well  seltiod  principle  that 
an  emploj've  in  not,  like  a  part  of  the  machine  he  operateN.  fixed  to  precisely  the 
mechanical  movprnents  he  must  perform  in  order  to  discharge  hia  industrial 
function.  He  may  do  all  the  tbines  that  a  human  bi'ing  may  reasonably  do 
while  in  the  performance  of  his  duty  without  such  acts  tntlng  him  outside  of 
the  course  of  his  employment. 

Application  for  compensation  for  loss  of  middle  and  ring  fingers. 
The  injured  employee  was  a  minor,  and  hia  father  was  appointed 
trustee  to  represent  him  herein.  The  fwcts  are  stated  in  the  opinion. 
The  applicant  was  awarded  the  sum  of  $li60.00  in  weekly  iustallmentB 
of  $9.00. 

Hevry  F.  Bode,  trustee,  for  Applicant, 

E.  atockwell,  attorney,  for  Defendants. 
Harry  A.  Bode,  a  minor,  the  injured  employee  in  this  ease  was,  on 
the  6th  day  of  January,  1914,  while  in  the  employ  of  Shreve  &  Com- 
pany, caught  in  the  gearings  of  a  rolling  machine  and  injured  to  the 
extent  of  the  loss  of  the  middle  and  ring  fingers  of  his  left  hand, 
Medical  and  surgical  services  were  promptly  and  adequately  furnished, 
but  further  compensation  was  denied  by  the  defendant  JFAna  Life 
Insurance  Company  on  the  grounds  that 

1.  The  ai^cident  did  not  arise  while  the  injured  employee  was  acting 
in  the  course  of  his  employment,  and 

2.  That  the  accident  was  due  to  the  wilful  misfonduct  of  such  injured 
employee. 
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It  was  the  duty  of  the  injured  employee  to  recGive  bars  of  silver 
as  they  passed  through  the  rolls  of  a  powerful  machine  driven  by  a 
15  horsepower  motor,  and  to  place  them  on  a  table  at  the  side  of  the 
machine  so  that  the  machine  operator  could  pass  them  through  the  rolls 
again  and  again  \intil  they  had  reached  the  required  thinness. 

When  a  thick  bar  is  inserted  the  strain  upon  the  machine  is  occa- 
sionally so  great  as  to  tear  from  its  base  the  iron  table  upon  which  the 
rolled  bars  are  delivered,  and  thus  cause  it  to  fall  out  upon  the  tioor. 
Kor  this  reason  young  Bode  had  been  warned  that  when  he  heard  a 
cracking  sound,  or  had  other  reason  for  fearing  the  tearing  loose  of 
the  table,  he  must  get  out  of  the  way,  inasmuch  as,  if  the  table  were 
torn  loose,  it  would  fall  upon  his  feet  and  crush  them. 

It  is  perfectly  clear  from  the  evidence,  and  from  an  inspection  of 
the  machine,  that,  upon  the  occasion  of  the  accident  in  question  there 
was  warrant  for  the  lad's  fearing  that  the  table  was  about  to  fall  out 
upon  his  feet  and  that,  panic  stricken,  he  bolted. 

Three  or  four  feet  from  where  Bode  stood  at  his  work  an  iron  pipe 
conduit,  conveying  high  tension  wires,  passes  under  the  machine  and 
on  top  of  the  pavement.  In  getting  out  of  harm's  way,  as  he  supposed, 
Bode's  foot  caught  against  this  conduit  and  tripped  him.  As  he 
attempted  to  catch  himself,  his  left  hand  fell  into  an  unprotected 
gearing,  the  like  of  which  probably  can  not  be  found  in  any  shop  where 
care  has  been  taken  to  make  employments  and  places  of  employment 
safe.  Had  not  the  bars  of  silver,  on  entering  the  rolls,  so  strained  the 
rolling  machine  as  to  cause  the  fuse  to  blow  out  and  the  15  horsepower 
motor  to  stop,  the  lad's  arm,  up  to  the  shoulder,  would  inevitably 
have  been  reduced  to  a  pulp — possibly  his  whole  body  might  have  been 
crushed.     His  escape  from  death  was  well  nigh  miraculous. 

With  reference  to  the  defense  that  the  accident  did  not  occur  while 
the  injured  employee  was  acting  in  the  course  of  his  employment,  the 
defendant  offered  the  testimony  of  the  master  mechanic  to  the  effect 
that,  a  quarter  of  an  hour  before  the  aeeident  had  happened,  he  had 
caught  young  Bode  in  the  act  of  flicking  spittle  from  the  frame  of  the 
machine,  only  a  few  inches  from  the  gearings,  and  had  warned  him  to 
keep  away  from  them.  From  this  incident  the  master  mechanic, 
ignoring  the  stopping  of  the  machine  and  the  blowing  out  of  the  fuse, 
erroneously  concluded  that  the  accident  had  happened  as  the  conse- 
quence of  the  lad's  refusal  to  heed  the  warning  given  him. 

The  head  foreman  of  the  press  and  rolling  department  testified  that, 
at  the  time  of  the  injury,  he  took  charge  of  the  boy  to  afford  him  first 
aid,  and  at  that  time  the  boy  told  him  that  he  was  stooping  over  to 
spit  and  did  not  look  where  he  was  placing  his  hand  and  thus  got 
caught  in  the  gearings.  Ignoring  the  extraordinary  coincidence  that, 
at  that  particular  instant,  the  fuse  blew  out  and  the  motor  stopped, 
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would  this  fact,  if  true,  place  the  aCTident  outside  the  course  of  employ- 
ment? We  think  not.  The  gearings  were  less  than  six  feet  from 
where  the  injured  empjovee  stood  at  his  work  and  were  a  part  of  the 
machine  upon  whiih  he  worked.  He  was  dearly  within  his  industrial 
orbit  where  he  had  a  right  to  be.  Had  he  gone  to  another  part  of  the 
shop,  and,  while  loitering  around,  had  had  his  hand  caught  in  the  gear- 
ings of  some  other  mai'hine,  the  conclusion  might  be  different. 

Moreover,  it  is  a  well-settled  priniiple  that  an  employee  is  not,  like  a 
part  of  tht'  machine  he  operates,  fi.xed  to  precisely  the  mechanical  move- 
ments he  must  perform  in  order  to  discharge  his  industrial  function. 
He  i-i  a  sentient  being,  and  may  do  all  the  thinfffl  that  a  human  being 
may  reasonably  do  while  in  the  performance  of  his  duty,  without  sueh 
aels  taking  him  tiutslde  of  the  course  of  his  employment.  To  step  to 
one  side  to  spit,  is  undoubtedly  such  an  ai^t.  Even  though  the  lad  had 
not  looked  where  ho  put  his  hand,  it  could  be  considered  only  as  an  act 
of  nogligcni-e,  not  one  of  miscondui-l.  f-ompeiisation  is  payable  with- 
out regard  to  negligence. 

So  far  a-i  the  claim  of  wilful  mi.sconduct  is  concerned,  no  evidence 
was  introduced  that  even  remotely  tended  to  support  such  a  defense. 
That  fact  brings  us  to  a  point  we  desire  to  emphasize  in  this  instance, 
viz;  that  appli<-alions  for  adjustment  of  controversies  should  not  be 
made  to  this  Commission  and  claims  for  compensation  should  not  be 
resisted  by  employers  or  insurance  carriers,  unless  there  is  at  least 
some  prima  facie  evidence  available  to  justify  the  same;  otherwise,  this 
Commission  might  be  overburdened  with  the  adjustment  of  contro- 
versies of  a  trivial  character. 

A.  J.   PiLLSBDRY, 

Will  J.  French, 

Gomtnissiofiers. 

(No.  2— February  26,  1914.) 

(Chapter  ITS,  Ijiwb  1913.) 

Mils.  FRANK   I.UTZ,  Applicant,  vs.  GI,ADDING.  McBtlAN  &  COMPANY    (a 

cokpobation),  nrfendanl. 
Wu.Ffi,  Miso<wiiiicT — Violation  of  Rules — DisonKiMKKcK — Wabmkg.^.^  defiri- 
licin  of  "n-ilfiil  misooniltici"  niiplioablp  to  all  enws  ciin  imt  bt;  formulated.  It 
may  bo  atatc-d  m  a  Rcnpral  wny  thnt  the  wilful  violation  of  a  rule  or  order  made 
lor  the  ptniiloyw's  onu  !.a£ety,  or  the  siufi'ty  of  olliers.  ntid  made  by  a  power 
liaviii;;  authority  lo  mako  sin;h  ruli-  on  ordor,  and  enforced  with  diligcnee,  will 
conBiitute  wilful  miscondiK't.  There  must  lie  a  rule  or  order  as  distinguished 
from  Q  wnrnins.  It  must  be  dilifieutly  enforced.  It  must  appear  that  the 
eiu|iloyce  is  refrni'tory  or  iiili-uliimally  and  prpniedi  tat  wily  disohcdient  in  order 
10  coustiliit'-  wilfiilii.ss.  KvidiJiiT  in  (his  ruse  liHil  insiiffieioiit  to  show  wilful 
misconduct. 

This  was  an  applii-jition  fiu-  death  bcncfil.s  by  a  widow.  Liability  was 
denied  bccau.'ie  of  allejrcd  wilful  misconduct  on  the  part  of  the  deceased 
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employee.     The  facts  are  stated  in  the  opinion.     Award  was  made  in 
the  sum  of  $2,025.00.  being  three  times  the  average  annual  earnings 
of  the  deceased,  payable  in  weekly  installments  of  $8.45. 
Mrs.  Frank  TaiIz,  in  propria  persona,  for  Applicant. 
AthoU  McBean,  secretary  of  defendant  corporation,  for  Defendant. 

Prank  Lutz  was  a  common  laborer  in  the  employ  of  Gladding, 
McBean  &  Company,  a  corporation,  at  its  elay  products  factory  at 
Lincoln,  Plarer  County,  California.  On  the  2d  day  of  January,  1914, 
his  clothing  caught  on  the  toggle  of  a  friction  clutch  on  a  rapidly 
revolving  shaft  and  he  was  whirled  to  his  death. 

The  place  of  employment  at  the  time  of  the  accident  was  a  narrow 
trench  or  cellar  underneath  the  floor  of  the  factory,  where  was  located 
a  long  shaft  with  pulleys  and  belts  used  for  driving  clay-mixing 
machines  situated  on  the  floor  above.  For  the  better  working  of  the 
materials  it  became  necessary  to  shift  one  of  these  mixing  machines  and 
the  conveyor,  and,  to  this  end,  the  foreman  instructed  a  carpenter,  Mr. 
GuUiford,  what  chanfres  to  make  and  also  told  Frank  Lutz  to  help  with 
the  task. 

One  of  the  tasks  was  to  strip  a  concrete  wall  of  the  wooden  forms 
that  had  been  used  in  its  construction  six  months  before,  the  form  being 
of  1  X  12  l)oards  nailed  to  3  x  3  scantlings.  Foreman  Peraberton  gave 
the  instructions  1o  carpenter  GuUiford  to  strip  the  wall  up  to  the  end 
of  the  shaft,  but  not  to  go  beyond  such  shaft,  as  the  form  could  be 
stripped  away  from  there  some  time  when  the  machinery  was  not  run- 
ning. He  told  Lutz  nothing  about  this,  but  did  show  him  the  machin- 
ery in  motion,  and  warned  him  to  take  no  chances. 

When  the  stripping  had  reached  the  shafting  Lutz  asked  GuUiford 
if  the  rest  of  the  form  was  not  to  be  removed.  He  was  told  that  at  that 
time  it  was  not,  that  it  could  be  done  some  time  when  the  machinery 
was  not  in  operation,  because  the  task  would  then  be  less  dangerous. 
Lutz  replied  that  there  was  no  danger  aud  that  he  was  going  to  proceed 
with  the  stripping.  GuUiford  again  cautioned  him  against  doing  so, 
told  him  that  he  had  no  onlers  to  remove  the  forms  back  of  the  revolv- 
ing shaft,  declared  that  he  would  not  risk  his  own  life  in  there  for  a 
minute,  to  all  of  which  Lutz  smilingly  replied,  "Oh,  I'll  not  get  hurt, 
Prank,"  and  continued  with  the  task. 

The  work  went  on  in  that  manner  from  11  o'clock  in  the  morning 
until  noon,  when  an  hour's  lay-oif  was  taken  for  lunch.  During  the 
lunch  h(  ur  GuUiford  made  no  report  to  the  foreman  in  relation  to  Lutz' 
disobedience,  if  such  it  can  be  called.  During  the  lunch  hour,  he  also, 
as  he  stated  on  the  witness  stand,  (ulriscd  rather  than  ordered  Lutz  not 
to  work  behind  Ihe  shaft.  The  work  was  n'sumed  after  lunch  and  con- 
tinued until  the  wall  bad  been  cnfircl.v  slrippcd,  and  all  except  a  few 
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short  boards  had  bwii  thrown  over  the  shaft  and  carried  out.  In  seek- 
ing to  reach  these,  a.^  finlliford  pushed  them  back  toward  him,  one  of  the 
toggles  on  the  frietioD  dutch  eaught  Lutz  hy  his  overalls  at  the  sidtt 
and  whirled  him  about  the  shaft  until  his  clothing  was  torn  from  his 
body  and  his  body  wa-s  dashed  upon  the  ground  with  little  life  left  in  it. 

The  sole  issue  in  this  case  is,  was  Lutz  guilty  of  "wilful  misconduct" 
within  the  meaning  of  the  act? 

It  is  perhaps  impossible  so  to  define  "wilful  misconduct"  as  to  make 
such  definition  applicable  to  all  eases,  but  it  may  be  stated  in  a  general 
way  to  consist  in  the  "wilful  violation  of  a  rule  or  order  made  for  the 
employee's  own  safety,  or  the  safety  of  others,  such  rule  being  pre- 
scribed by  a  power  having  authority  to  make  such  rules,  and  enforced 
with  diligence." 

In  this  ease  there  was  no  such  rule  or  order.  The  carpenter  in 
charge  strongly  advii-:ed  his  helper  against  taking  the  ri.sk  of  working 
behind  tHe  revolving  shaft,  but  he  took  no  steps  to  discipline  or  enforce 
any  order  or  command  and,  as  stated  above,  although  Lutz  continued 
working  in  that  dangerous  place  for  three  hours  Oulliford  failed  to 
report  that  fact  to  the  foreman.  The  only  pretense  of  a  rule  or  order 
regarding  safety  was  "to  be  careful  and  take  no  chances,"  but  even  a 
definite  rule  would  be  held  to  be  no  rule  where  so  inadequately  enforced 
as  was  this  admonition  to  be  cautious,  which  doe*  not  rise  to  the  dignity 
of  being  a  rule  or  order  or  command.  It  was  GuUiford's  duty,  when 
Lutz  failed  to  come  out  from  behind  the  shaft  in  obedience  to  his  request 
and  power  of  persuasion,  to  drop  his  tools  and  report  the  situation  to 
the  foreman,  whereupon  it  would  have  become  the  foreman's  duty  to 
command  obedience  or  lay  off  or  discharge  the  workman  then  and  there. 
Had  such  a  policy  been  pursued  a  valuable  life  would  have  been  saved. 

That  Lutz  was  obstinate  in  a  good-humored  way  is  evident  enough 
from  the  testimony  given  at  the  hearing,  but  in  his  enthusiasm  to  get 
the  work  done  he  misjudged  the  danger  he  was  in.  We  feel  assured 
that  he  had  no  thought  of  being  refractorj'  or  intentionally  or  preraedi- 
tatedly  disobedient  to  any  rightful  authority  over  him.  It  is  such 
elements  that  constitute  "wilful  mi';conduct"  within  the  meaning  of 
the  Workmen's  Compensation,  Insurance  and  Safety  Act. 

A.  J.  PiLLSBUKY, 

Will  J,  French, 
Harris  Weinstock, 

Commissioners. 
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(No.  5— March  9,  1914.) 

(Chapter  176.  Laws  1913.) 

ICKNKST  S.  KEltCUIERSON  ani>  CL.VRA  FKRGUERSON.  Apiilicanlt.  vs. 
ROYAL  INDEMNITY  COMPANY  (a  cokporation),  and  SOUTHERN 
CALIFORNIA  GAS  COMPANY   (a  oorpobation ) .  DefendanU. 

L'ouKSG  OF  Employuext — Sebvice  Growinq  Out  of  and  Incidental  to  Emplot- 
M EST— Continuous  Employment.— Where  it  wna  the  duty  of  an  employee  of 
a  KQB  compnny  to  read  meters,  abut  off  tb«  gas  nben  patrons  of  tbe  company 
moved,  collect  accounts  nod  deliver  orders,  and  his  employmeat  did  not  end 
at  any  particular  hour  or  place,  his  emploj'meat  was  coutinuous,  and  be  was  at 
all  times,  except  when  at  home,  under  tbe  protection  of  the  comiwrntation  pro- 
visions of  tbo  law,  and  is  entitled  to  compensation  for  disability  for  accidental 
injury  by  collision  of  his  motorcycle  with  an  automobile,  in  a  public  street, 
while  on  his  way  home,  although  not  actually  engaged  id  the  performance  of  a 
service  of  bis  employment  at  the  specific  time  and  place  of  the  accident 
(Harris  Weinstock.  Commisaioner.  dissentpd  on  the  ground  that  tbe  employee 
was  not.  at  tbe  time  of  the  accident,  performing  service  growing  out  of  and 
incidental  to  hia  employment,  and  was  not  acting  within  the  course  of  hia 
employment  as  »ucb  employee,  as  provided  in  section  12  (a),  (2)  of  the  Work- 
men's Compensation,  Insurance  and  Safety  Act.) 

Wilful  Mihco.miuct — Vioi.ation  or  Obdinanck. — Evidence  held  to  show  that 
applicant  whk  not  riding  his  motorcycle  at  the  rate  of  thirty  milett  pt-r  hour, 
or  at  any  rate  in  excess  of  the  speed  limit  of  tifli^'n  railpH  per  hour.  But  if  sucb 
violation  of  llie  speed  jirdinance  were  proved.  It  would  not  by  itself  constitute 
wilful  misconduct. 

Application  for  compensation  for  injuries  received  in  a  collision 
between  applicant's  motorcycle  and  ap  automobile.  The  facts  are 
stated  in  the  opinion.  Award  was  made  in  the  sum  of  $58.50,  accrued 
compensation,  and  the  additional  sum  of  $9.75  a  week  during  the 
continuance  of  temporary  total  disability,  ami  until  the  further  order 
of  the  Commission. 

Ernent    8.    Ferguerson    and    Clara    Feryarrson,    in    person,    for 

Applicants. 
B.  G.  'Wills,  agent  for  Royal  Indemnity  Company,  for  Defendants. 

Ernest  S.  Ferguerson  was,  on  the  20th  of  January,  1914,  the  date  of 
the  injury  complained  of,  in  the  employ  of  the  Southern  California  Gas 
Company  at  Los  Angeles  as  messenger  and  it  was  his  duty  to  read 
meters,  shut  off  gas  when  patrons  moved,  collect  accounts,  and  deliver 
orders  from  the  office  of  said  company  at  Eighth  and  Broadway  to  the 
gas  plant  of  said  company  at  or  near  Tenth  and  Santa  Pe  streets  in 
said  city.  In  performing  this  service  it  was  necessary  for  him  to  ride 
a  motorcy<'le  which  he,  himself,  furnished  and  for  the  up-keep  of  which 
the  defendant  gas  company  allowed  him  ten  dollar.s  per  month,  his  own 
wages  being  sixty-five  dollars  per  calendar  month.  On  the  20th  of 
January,  a  few  moments  after  5  o'clock  p.  m.  while  proceeding  south- 
ward along  Los  Angeles  street,  on  the  west  side  of  the  street,  applicant 
Ferguerson  ran  into  and  collided  with  an  automobile  driven  by  Mr. 


12  INDUSTRIAL   ACCIDENT   COMMISSION   DECISIONS. 

J.  D.  Horton  that  was  just  turning  westward  out  of  Los  Angeles  street 
into  Fourteenth  street,  with  the  result  that  the  knee  of  applicant  was 
very  seriously  injured,  the  full  extent  of  which  injuries  could  not,  at 
the  time  of  the  hearing,  be  determined  inasmuch  as  applicant  was  still 
confined  to  his  bed  in  the  hospital. 

Defendant  Royal  Indemnity  Company  resisted  the  payment  of  com- 
pensation in  this  ease  substantially  on  the  following  grounds: 

1.  That  the  injury  did  not  arise  out  of  and  was  not  within  the  course 
of  the  employment,  and,  therefore,  dees  not  eome  within  the  purview 
of  the  compensation  provisions  of  the  Workmen's  Compensation,  Insur- 
ance and  Safety  Act. 

2.  That  the  applicant  was  not,  at  the  time  of  the  injury,  performing 
Kcrvice  gn)wing  out  of  and  incidental  to  his  employment,  in  that  he  had 
finished  his  day's  work  and  was  on  his  way  home. 

3.  That  applicant  was  guilty  of  wilful  misconduct  within  the  mean- 
ing of  the  aet  in  that,  at  the  time  of  the  injury,  he  was  riding  at  a 
greater  rate  of  speed  than  allowed  by  an  ordinance  of  the  city  of  Los 
Angeles  regulating  the  speed  of  such  vehicles  upon  the  public  streets. 

Issues  one  and  two  are  practically  one  issue  and  will  be  considered 
together. 

It  is  a  well  settled  rule  of  compensation  law  that,  in  cases  where 
employees  are  working  with  regular  hours  of  duty,  whether  paid  by  the 
day  or  the  week  or  by  calendar  month,  they  are  uuder  the  protection  of 
the  compensation  act  from  the  moment  the\'  enter  the  premises  of  the 
employer  at  the  beginning  of  their  work-day  until  they  leave  such 
employment  at  the  close  of  such  day,  but  not  at  other  times  or  places 
unless  specially  commissioued  to  perform  particular  services  at  other 
times  and  places;  but  there  are  classes  of  employees  whose  days  of  labor 
do  not  end  until  their  work  is  finished,  however  early  or  late  they  may 
be  required  to  work.  This  would  be  especially  true  with  traveling  men, 
who  may  be  said  to  be  under  the  protection  of  the  act  from  the  time 
they  leave  home  for  a  trip  until  they  return,  unless  out  for  joy  rides 
or  something  else  not  connected  with  their  employment. 

In  the  ease  under  consideration  applicant's  employment  did  not  end 
at  any  particular  hour  or  place.  It  is  true  that,  on  this  particular 
occasion,  he  had  delivered  his  last  message  and  was  on  his  way  home, 
but  if,  while  on  his  way,  be  liad  found  a  van  backed  up  in  front  of  the 
house  of  any  customer  of  his  company  with  evident  intent  to  move 
away,  it  would  have  been  his  duty  to  stop,  read  the  meter,  ascertain 
the  place  of  removal,  and  collect  the  gas  bill  to  date,  and  this  would 
have  been  his  duty  at  all  times  wilhcut  re^-ard  to  hours.  In  short,  his 
employment  was  continuou.s.  and  be  was  at  all  times,  except  when  at 
home,  under  the  protection  of  the  compensation  provisions  of  the  act. 

](  follows  likewise  thai  if,  at  the  time  of  his  injury,  he  was  perform- 
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ing  service  growing  out  of  and  incidental  to  his  employment,  the  injury 
must,  in  this  instance,  have  arisen  out  of  and  in  the  course  of  his 
employmeDt,  and  we  so  hold. 

With  reference  to  the  defense  of  wilful  misconduct,  in  that  applicant 
rode  his  motorcycle  at  a  greater  speed  than  allowed  by  the  city  of  Los 
Angeles,  to  wit,  15  miles  per  hour,  wc  arc  o£  the  opinion  that  the  evi- 
dence of  his  going  at  the  rate  of  30  miles  per  hour,  or  at  any  speed 
greater  than  10  or  12  miles  per  hour,  is  insufficient  to  establish  the 
fact,  and  even  if  it  were,  there  was  no  evidence  to  show  that  such  last 
riding  was  wilful  misconduct  within  the  meaning  of  the  act.  The  evi- 
dence showed  that  applicant  was  a  careful  and  prudent  rider,  and  never 
at  any  time  had  been  complained  of  or  arcestcd  or  called  to  account  for 
fast  riding  upon  the  streets  of  Los  Angeles. 

A.  J.  PiLLSBURT, 

Will  J.  French, 

Commissioners. 

I  dissent.  I  am  wholly  unable  to  concur,  either  in  the  reasoning  of 
the  majority  or  in  the  result  to  which  such  reasoning  leads.  We  must 
be  guided  by  the  law.     Section  12  («)  (2)  reads: 

"  (tt)  Liability  for  the  compensation  provided  by  this  act,  in  lieu 
of  any  other  liability  whiitsoever.  shall,  without  regard  to  negli- 
gence, exist  against  an  employer  for  any  personal  injury  sustained 
by  his  employees  by  accident  arising  out  of  and  in  the  course  of  the 
employment  and  for  the  death  of  any  such  employee  if  the  injury 
shall  proximately  cause  death,  in  those  cases  where  the  following 
conditions  of  compensation  concur : 

"(2)  Where,  at  the  time  of  the  accident,  the  employee  is  per- 
forming service  growing  out  of  and  incidental  to  his  employmeat 
and  is  acting  within  the  course  of  his  employment  as  such." 

It  is  clear,  to  my  mind,  that  the  injury  suffered  by  the  applicant  did 
not  arise  out  of  and  in  the  courst^  of  his  employment.  Further,  I  am 
free  from  any  doubt  with  respect  to  whether  or  not  the  applicant  was 
at  the  time  of  the  injury  performing  scrvire  growing  out  of  and  inci- 
dental to  his  employment.  His  own  tcstimonj'  ronvinccs  me,  beyond 
the  peradventurc  of  a  doubt,  that  he  was  not.  He  had  left  the  oflBce 
of  his  employer.  He  had  no  orders  to  cxeculc.  He  had  no  message  to 
deliver.  He  had  encountered  no  situation  calling  for  the  exercise  of 
any  of  the  duties  of  his  employment.  At  the  specific  time  of  his  injury 
he  was  a  free  agent.  lie  w;i,s  on  his  way  home.  In  order  to  fix  liability 
in  this  case,  as  of  the  time  of  the  injury,  it  is  necessary  to  reach  out 
and  assemble  at  the  si-ciic  of  the  accident  a  number  of  a^tsumptions  and 
possibilities  of  what  the  injured  man  might  have  been  called  upon  to 
do  as  a  part  of  his  contract  of  employment.  The  testimony  itself  does 
not  show  the  presence  of  any  of  these  circumstances  at  the  time  and  the 
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scene  of  the  accident.  I  fail  to  perceive  how  the  injured  employee  ean 
be  held  to  have  been  performing  service  growing  out  of  and  incidental 
to  his  employment  at  that  time  and  place.  Section  12  (a)  (2)  of  the 
Workmen's  Compensation,  Insurance  and  Safety  Act,  as  quoted  above, 
expressly  requires  these  conditions  to  concur  in  order  to  fix  liability. 
IIakris  Weinstock, 
Commissioner. 

(No.  18— March  11, 1914.) 

(Chapter  ITS,  I^wa  1913.) 
UHARI^ES   HOLDEN,  Applicant,  vs.  MARYLAND  CASUALTV  COMPANT   (a 

coKPOBATio^ ) .  AND   PIONEJ^It   TETICK   COMPANY    {a   corporation),   /)c- 

fendanlt. 
Accident — Bubden  of  Fbooit — Vabicocele. — Aa  appticant  for  compensation  must 

eBtablish   to  n  moral  certftinty   tb«   fact  of  accideat   and   that  tbe  ipjury  com- 

plained   of   was   proiimately   caused   tliereby.     Varicocele   is   rarely   caused   by 

injury  but  is  a  gradual  development. 

Applicant  claimed  that  he  suffered  a  strain  while  lifting,  and  that 
varicocele  resulting,  an  operation  was  necessary.     Compensation  was 
denied  for  the  reason  that  the  proof  did  not  show  accidental  injury. 
Charles  Holdcn,  in  propria  persona,  for  Applicant. 
V.  J.  North,  agent  of  Maryland  Casualty  Company,  for  Defendants. 

The  statute  requires  that  the  applicant  establish  to  a  moral  certainty 
the  fact  of  accident  and  that  the  injury  was  proximately  caused  by  such 
accident.  The  applicant  was  unable  to  do  this.  Medical  and  surgical 
opinion  is  that  varicocele  is  almost  never  the  result  of  an  injury,  but  is 
a  gradual  development  as  in  the  case  of  varicose  veins  in  general. 
Therefore,  this  application  for  compensation  must  be  denied. 

A.  J.  PlLLSBURV, 

Wnx  J.  French, 
Harris  Weinstock, 
Commissioners. 


(No.  9— March  20,  1914.) 

(Chapter  176,  Lawa  191S.) 

(•irAItLES    DKNKEK,    Applieant,    vs.    PACIFIC    STEVEDOniNG    AND    BAL- 
LASTING COMPANY  (a  cobpoeation),  and  NEW  ENGLAND  CASUALTY 

COMPANY  Ca  cowobailos),  Defendants. 
BtTKnEN  OF  Pbodf. — The  burden  of  proof  is  upon  an  applicant  to  establish  his  claim 
by  a  preponderance  oE  credible  testimony.  This  burden  of  proof  may  be  dia- 
charged  by  the  testimony  of  the  applicant  alone,  but  such  testimony  must  be  of 
Bueh  quality  as  to  convince  the  mind  that  the  applicant  has  mode  bia  claim  for 
compensation  in  good  faith,  and  is  entitled  thereto. 

This  was  an  application  for  compensation  on  account  of  an  injury  to 
a  leg.     The  facts  are  stated  in  the  opinion.     Compensation  was  denied 
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for  the  reason  that  the  claim  was  not  proven  to  the  satisfaction  of  the 
Commission. 

Charles  Denkcr,  xn  propria  persona,  for  Applicant. 
Barry  J.  Colding,  attorney,  for  Defendants. 

The  applicant  in  the  above  entitled  ease  was  employed  as  a  hatch 
tender  in  the  unloading  of  a  ship  at  the  Howard  Blinkers  in  Oakland 
Creek.  On  January  2,  1914,  at  or  about  the  close  of  his  day's  work, 
he  claims  to  have  tripped  and  fallen  over  a  truck,  or  some  other  object 
on  the  deck  of  the  ship,  causing  the  injury  complained  of.  The  testi- 
mony of  the  applicant  is  the  only  testimony  given  in  support  of  his 
claim.  This  testimony  fends  to  show  that  the  applicant  was  the  only 
person  present  on  the  deck  of  the  ship  when  he  claims  to  have  been 
injured;  that  it  was  dark  and  raining;  that  he  considered  the  injury 
more  or  less  trivial ;  that  he  reported  the  injury  almost  immediately 
to  the  foreman  in  charge  of  the  work  either  on  the  deck  of  the  ship,  or 
on  the  dock  to  which  she  was  moored;  that  he  did  not  mention  the 
injurj-  to  any  other  person  although  he  met  others  who  were  employed 
on  the  same  work  with  him  while  going  to  hi.s  train  and  crossing  the 
bay  to  Sau  Francisco;  that  he  visited  two  saloons  and  took  two  drinks, 
one  with  the  foreman,  before  going  home ;  that  he  did  not  make  further 
mention  of  his  injury  to  the  foreman,  and  that  he  went  directly  home 
after  leaving  the  foreman. 

The  testimony  of  the  applicant  is  materially  discreditetl  by  that  of 
the  foreman,  who  positively  states  that  the  applicant  made  no  mention 
whatever  of  having  suffered  injury  at  any  time  during  the  evening  of 
January  2,  1914,  and  that  he  knew  nothing  whatever  of  any  claim  on 
the  part  of  the  applicant  that  he  had  suffered  the  accidental  injury 
claimed  until  some  days  afterward,  although  he  was  told  by  the  appli- 
cant's wife  on  the  morning  of  January  3d  that  the  applicant  was 
unable  to  report  for  work  by  reason  of  sickness. 

The  burden  of  proof  is  upon  the  applicant  to  establish  his  claim  by 
a  preponderance  of  credible  testimony.  The  testimony  of  the  applicant 
is  discredited  by  the  other  testimony  in  the  case,  to  such  an  extent  as 
to  persuade  the  Commission  that  the  applicant  has  not  established  his 
claim  by  the  preponderance  of  credible  testimony. 

It  is  not  intended  to  decide  here  that  a  claim  for  compensation  may 
not  be  established  by  the  testimony  of  the  applicant  alone,  but  that  the 
preponderance  of  the  te.-.timony  produced  to  establish  a  claim  for  com- 
pensation must  consist  of  tfstimony  of  such  quality  as  to  convince  the 
Commission  that  the  applicant  has  made  his  claim  for  compensation 
in  good  faith.  A.  J.  Piu.sbury, 

Will  J.  French, 
Habrls  Weinstock, 

Cftm.Ttiifunnnnrit^  I,-, 
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(No.  10— March  20,  1914.) 
(Chanter  ITS,  Laws  1913.) 

ritAXK    W.    GORIXIN.    AppHvant.    vs.    A.    EBV    and    W.    T.    MUSSELMAN, 

DefendanU. 

CouBSB  OF  Employment— Service  Incidental  to  Emplotment— Wobkinq  Houbs. 
— Wliere  tbe  quUtiog  time  varied  to  aome  exionc  as  the  requirements  of  the 
work  oecessitated,  aod  the  employee  was  injured  a  few  minutes  after  the  regular 
lioup  for  quilling  work,  while  on  the  premisea  of  the  emplojer,  performing 
servicea  of  the  character  he  was  employed  to  perform,  and  believing  in  good 
faith  that  auch  services  were  required  of  bim,  be  is  entitled  to  couipensatioD 
f^Tdiaabiiity  as  Ihe  result  of  the  injury  suffered  by  him. 

This  was  an  application  for  compensation  on  account  of  a  hand  bein^ 
severely  burned.  The  facts  are  stated  in  the  opinion.  Award  for  tem- 
porary total  disability  in  the  sum  of  $33.76, 

Frank  W.  Gordon,  in  person,  for  Applicant. 

A.  Eby  and  IV,  T.  Miissclman,  in  person,  for  Defendants. 

On  the  29th  of  January,  1914,  applicant  Frank  W.  Gordon  was  in  the 
employ  of  A.  Eby  and  W.  T.  Miis-selman,  partners  in  the  construction  of 
fl  nickelodeon,  the  usual  hours  of  labor  being  from  8  a.  m.  to  12  o'clock 
m.,  and  from  1  o'clock  to  5  p.  m.,  but  upon  occasion  they  worked  a  little 
earlier  and  later.  It  was  a  few  minutes  after  5  p.  m.  when  Gordon,  in 
carrying  a  bucket  of  hot  tar,  struck  his  foot  against  a  rod  causing  the 
tar  to  slop  over  on  his  hand,  burning  it  quite  severely.  Payment  of 
compensation  was  resisted  on  the  ground  that  the  accident  was  not  sus- 
tained while  the  injured  person  was  performing  a  service  growing  out 
of  and  incidental  to  his  employment  and  in  the  course  of  such  employ- 
ment for  the  reason  that  it  was  after  5  o'clock  p.  ra.  when  the  accident 
happened,  and  the  day 's  work  was  done. 

"We  do  not  think  that  this  defense  was  sustained  by  the  evidence. 
The  quitting  time  varied  as  the  requirements  of  the  work  necessitated. 
No  instruetion-s  had  been  given  applicant  as  to  the  time  for  starting 
or  leaving  work,  and,  whether  rightfully  or  wrongfully,  Gordon  filled 
an  empty  bucket  wlicn  it  was  lowered  from  the  roof  because  he  thought 
his  employer  wanted  it  filled  and  not  for  his  own  purposes.  The  gen- 
eral rule  ill  construing  compensation  laws  is  that  the  responsibility  of 
the  employer  begins  when  his  employee  enters  his  premises  to  perform 
the  services  rwiiiired  of  him  and  terminates  when  the  employee  leaves 
such  premises,  provided  that  he  does  not  loiter  needlessly  or  arrive  at 
an  unreasonable  hour  in  advance  of  the  Iwginning  of  his  duties.  Gor- 
don's injury  was  sustained  while  he  was  still  on  the  premises  of  his 
employer  and  performing  a  .service  which  he  believed  to  he  required  of 
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him  by  his  employer  and  this,  we  think,  distinctly  brings  him  witbin  the 
protection  of  the  Worltmen's  Compensation,  Insurance  and  Safety  Act, 
although  he  may  have  remained  overtime  a  few  moments  in  order  to 
perform  such  service. 

A.   J.   PlLLSBURY, 
Will  J.  French, 
Harris  Weinstock, 
Commissioners. 


{No.  4— March  27,  1914.) 

(Chapter  17G.  Laws  1913.) 

A.  V.  EMMBRT,  dppiicaiil,  vs.  TRUSTEES  OF  THE  PRESTON  SCHOOL  OF 

INDUSTRY,  J.  MARCHANT,  Secbetart,  Defendanlt. 

Accident— Assault — Peace  Offices. — While  a  premeditated  simple  assault  does 
Dot  fall  within  either  the  commoal?  accepted  or  tbe  legal  deBnition  of  accident, 
it  is  the  clear  intent  of  the  low  that  all  public  peace  officore,  as  public  employees, 
are  entitled  to  the  beoefitB  of  the  Workmen's  CompeosatioD,  Insurance  and 
Safety  Act.  where  injury  or  death  is  suffered  incidental  to  the  employment  of 
such  ofGcer,  in  the  course  of  his  employment,  and  arising  out  of  his  employment, 
and  iojury  by  assault  under  such  circumstances  is  held  to  he  accidental. 

This  is  an  application  for  compensation  on  account  of  injuries  to  the 
head  and  face.  The  facts  are  stated  in  tlie  opinion.  Award  was  made 
in  the  sum  of  $26.57,  together  with  the  expense  of  medical  and  surgical 
treatment. 

A.  V.  Emmert,  in  propria  persona,  for  Applicant. 

Calvin  Derrick,  superintendent  of  Preston  School,  for  Defendants. 

The  applicant  in  this  case  was  a  watchman,  employed  by  the  Preston 
School  of  Industry  at  Waterman,  California.  It  was  a  part  of  hi^ 
duties  to  enforce  the  rules  of  the  school,  including  the  prevention  of  the 
escape  of  inmates.  On  the  night  of  January  21,  1914,  at  about  10.30 
o'clock  p.m.,  he  was  set  upon  and  cruellj'  beaten  about  the  face  and 
head  by  three  of  the  inmates  of  the  institution  in  an  effort  by  them  to 
carry  out  a  preconcerted  plan  to  disable  the  applicant  and  effect  their 
escape.  The  applicant  was  seriously  but  not  permanently,  disabled 
from  earning. 

An  important  question  to  be  determined  in  this  case  is  whether  or  not 
a  premeditated  assault  falls  within  either  the  commonly  accepted  defi- 
nition or  the  legal  definition  of  accident,  as  there  can  be  no  recovery  of 
compensation  unless  the  injury  is  caused  by  accident. 

The  courts  in  English  speaking  jurisdictions,  which  have  had  oeca.sion 
to  pass  npon  the  same  question,  are  not  unanimous.  The  best  con- 
sidered case  that  has  come  to  our  attention  is  that  of  Murray  vs.  Den- 
holm  it  Co.,  5  B.  W.  C.  C.  49fi.  decided  in  the  Court  of  Session  of 

-"--"•■'»■•  Google 
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Scotland,  July  1,  1911.  It  was  a  case  of  assault  by  strikers  upon  work- 
men who  had  taken  their  places,  in  other  words,  a  case  of  simple  assault. 
The  court  held  that  the  injured  workman  was  not  entitled  to  compensa- 
tion. On  the  other  hand,  the  courts  of  (5rcat  Britain  and  Ireland, 
which  have  been  followed  by  the  colonial  courts,  have  extended  the 
definition  of  the  word  accident  to  cover  assault  cases  when  it  is  plain 
that  the  injury  is  incidental  to  the  employment,  is  suffered  in  the  course 
of  the  employment,  and  arises  out  of  the  employment.  While,  in  gen- 
eral, it  seems  to  the  Commission  that  a  strict  definition  of  the  word 
accident  would  not  admit  an  assault  to  be  an  accident  according  to  the 
common  understanding  of  the  word,  it  is  plain  that  the  legislature 
intended  that  all  public  peace  officers,  as  public  employees,  should  be 
entitled  to  the  benefits  of  the  compensation  law  where  injury  or  death 
is  suffered  incidental  to  the  employment  o£  such  officer,  in  the  course  of 
his  employment,  and  arising  out  of  his  employment,  and  the  Com- 
mission holds  in  deciding  this  case  that  such  injury  or  death  by  assault 
is  accidental.  A.  J,  Pilisbuby, 

Wn-L  J.  French, 
H.  Weinstock, 
1  Commissioners. 


(No.  n— March  30,  1914.) 

(Chapter  178,  LawB  1913.) 
1I.\TTIK  It.   MARTIN,  Appliravl.   ys.  RI'SSIAN  BIVRR  FRUIT   AND  I.,AND 

COMPANY   (a  corporation),  Defendant. 
Farm  Labor — Removing  Stumps  to  Ciia\oe  Vss.  of  Land. — Where  a  tract  of  land 
wiia  preseDtly  being  operatt^l  as  a  dairy  farm,  and  it  was  necessary  to  remove 
old  stumps  covering  a   considerable   area   of   the  farm   in   order  to  change  the 
c^liarncter  of   (he   u^c  of   the   land   from  grazing   to   fruit   raising,   the   laborers 
employed   for  such  purpose,   under  such  circu ma ta net's,  are   farm   laborers  and 
are  engaged  in  farm  labor,  bo  as  to  be  exi^luded  from  the  compenaation  provi- 
sions (secliona  12  to  3f>.  inclusive)  of  the  Workmen's  Compensation.  Insurance 
nnd  ijafety  Act.  under  the  defiuition  of  "employee"  contained  in  section  14  thereof. 
Fabk  Labor — I'sb  op  Explomiveb — Blastino  Stumps. — In  determining  the  elassi- 
ficatJon  of  employees,  as  defined  in  section  14  of  the  Workmen's  Compensation, 
Insurance  and  Safety  Act.  it  is  proper  to  take  into  consideration  modern  progress 
and  contemporary  methods  in  industrial  pursuits.     The  use  of  high  explosives 
and   power  agencies  has  become,   in  a   large   measure,   incident   to  agricultural 
industry.     Iltid  that  the  use  of  blasting  powder,  under  the  facta  here,  waa  an 
agricultural  use,  and  the  laborers  employed  in  the  use  thereof  were  engaged  in 
farm  labor. 
This  was  an  application  by  a  widow  for  death  benefits.     The  facts 
are  stated  in  the  opinion.     The  application  was  dismis-scd  for  want  of 
jurisdiction  for  the  reason  that  the  dccesLswl  employee  was  engaged  in 
farm  labor  at  the  time  of  his  death. 

T.  J.  Butts,  attfirntiy,  for  Applicant. 

E.  M.  Norton  and  Fred  W.  McConncU,  attorneys,  for  Defendant. 
The  defendant  corporation  lately  pun-hascd  an  old  dairy  rancb  in 
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Alexander  Valley  on  the  RussiaD  River  in  Sonoma  County  and  entered 
upon  its  transformation  into  a  fruit  farm.  The  entire  tract  embraces 
about  800  acres,  of  which  between  500  and  600  acres  are  available  for 
cultivation.  Years  ago  the  timber  had  been  cut  off,  mainly  for  the 
purpose  of  charcoal  burning,  but  the  stumps,  hundreds  of  them,  were 
left  in  the  ground.  Before  the  land  could  be  plowed  and  planted  to 
advantage,  these  stumjis  had  to  be  removed.  Meantime,  the  cut-over 
areas  had  been  nsed  for  grazing  purposes. 

On  the  7th  of  January,  19U,  one  E.  E.  Martin,  a  sort  of  jack-of-all- 
trades  or  general  handy  man,  undertook,  at  a  wage  of  $3.00  per  day, 
to  blow  out  the  stumps  with  dynamite.  It  was  work  that  he  had  been 
doing  off  and  on  for  years,  until  finally  he  had  cca-sed  to  \k  afraid  of 
dynamite  or  dynamite  caps,  and,  then'fore,  was  especially  liable  to 
injury  in  such"  employment. 

On  the  8th  of  January  his  helper  had  prepared  a  hole  under  a  stump 
and  the  dynamite  had  been  placed  in  the  hole  with  fuse  attached  and 
had  been  tamped.  Martin  knelt  by  the  side  of  the  stump  to  light  the 
fuse,  a  box  containing  several  pounds  of  dynamite  and  a  number  of 
caps  being  by  his  side  not  more  than  a  foot  or  two  from  him.  He 
lighted  a  match  on  the  seat  of  his  trousers  and  an  explosion  followed 
which  blew  him  to  fragments  and  severely  injured  his  helper. 

Martin's  widow,  Mrs.  Hattie  B.  Martin,  filed  her  application  for  the 
death  benefits  provided  under  the  Workmen's  Compensation,  Insurance 
and  Safety  Act.  The  defendant  corporation  resisted  the  claim  on  the 
grounds  that  deceased  was,  at  the  time  of  the  accident,  engaged  in 
farm  labor  and,  therefore,  was  not  within  the  provisions  of  said  act. 
and  that,  if  his  work  is  held  not  to  be  farm  labor,  then  Martin  was  a 
casual  laborer  and  likewise  not  within  the  provisions  of  the  act. 

The  issue  is  not  ea-;y  of  determination.  No  border-line  or  twilight- 
zone  issues  are  easy  of  determination,  yet  they  must  somehow  be  deter- 
mined, and,  often,  somewhat  arbitrarily.  Counsel  on  both  sides  have 
brought  forward  arguments  of  great  force.  It  is  not  often  that  the 
services  of  attorneys  are  necessary  to  the  just  determination  of  issues 
in  compensation  cases,  but  in  such  cases  as  this,  their  services  in  aid 
of  the  Commission  in  reaching  a  eonelusion  were  of  great  value  and 
heartily  appreciated. 

After  full  discussion  and  n'flcction  the  Commission  reaches  the  con- 
clusion that,  in  this  particular  instance,  the  deceased  workman  was 
performing  farm  labor,  and,  therefore,  was  not  within  the  protection  of 
the  Workmen's  Compensation,  Insurance  and  Safety  Act.  The  ranch 
upon  which  he  was  working  was  not  a  wilderness,  but  already  a  farm, 
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and  it  is  a  matter  of  common  knowledge  that  dynamite,  in  common  with 
electrical  energy,  steam  power  and  power  generated  by  the  explosive 
force  of  gasoline  and  distillate  and  other  oils,  has  become  an  incident  or 
implement  of  agricultural  industry. 

This  Commission  is  not  disposed  to  interpret  the  exemption  clause  in 
the  at-t  narrowly  or  grudgingly.  We  think  that  the  farmers  of  Cali- 
fornia, as  well  as  their  farm  laborers,  will  find  themselves  better  off 
under  the  protection  of  the  Workmen's  Compensation,  Insurance  and 
Safety  Act  than  under  the  law  of  liability  in  damages  based  upon  negli- 
gence, but  that  is  a  matter  for  them  to  determine  for  themselves.  Our 
province  is  to  construe  the  at't  in  accordance  with  the  purposes  which 
the  legislature  had  in  view  in  enacting  it,  and  we  think  that  the  legisla- 
ture intended  that  work  of  the  kind  that  Martin  was  doing  was  to  be 
excluded  from  the  compensation  provisions  of  such  act. 

Doubtless  somewhere  between  the  labor  of  felling  a  forest  for  lumber 
or  the  chopping  off  of  the  timber  of  a  wooded  area  for  sale  as  cord 
wood,  and  the  planting  of  such  area  to  grain  or  orchard,  there  must  be 
a  point  where  labor  which,  up  to  that  point,  could  not  be  classed  as 
farm  labor,  becomes  farm  labor,  and  we  are  inclined  to  fix  that  point 
at  where  the  soil  itself  is  being  cleared  of  impediments  to  agriculture. 

A.    J.    PiL&BUBY, 

Will  J.  French, 

Commissioners . 


{No.  35— March  30,  1914.) 

(Chapter  17S,  Laws  191S.) 

.M.VNUKI,  liARRETTO,  ApaJiceut.  vs.  RUSSIAN   lUVER  FRHIT  AND  LAND 

•■     COMPANY,  Defendant. 

The  applicant  in- this  oase  was  injured  by  an  explosion  of  blasting 
pqjvder,  while  employed  as  a  helper  to  E.  E.  Martin,  who  lost  his  life 
while  engaged  in  blasting  out  stumps  on  a  farm  owned  by  the  defend- 
ant. The  facts  in  this 'case  relative  to  the  employment  are  the  same  as 
in  the  case  of  Martin  vs.  Uiiitxiiin  River  Fruit  ami  Land  Company 
{supra),  which  was  dismissed  for  want  of  jurisdiction  for  the  reason 
that  the  deceased  employee  in  that  ease  was  engaged  in  farm  labor  at 
the  time  of  his  accidental  death.  The  decision  in  that  case  rules  this 
ease.  Order  of  dismissal  for  want  of  jurisdiction  was  accordingly 
entered  herein  on  March  30,  1914. 

"  Ira  B.  Cross, 

Secretary. 
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(No.  22— April  1,  1914.) 

(Chapter  ITB.  Lbwb  1913.) 

ANNIE   ELIZABETH   GARDINEIt,   AppUcont.   vs.   STATE  OF   CALIFORNIA 

PRINTING  OFFICE,  Defcadanl. 

CouiutB  OP  Emplovuent — GoiN<i  AND  CouiNQ — LOITERING. — While,  as  a  s^nenil 
rule,  compensation  will  not  Ik  awarded  to  an  employee  accidentally  injured  when 
on  the  way  to  and  from  tbe  place  of  employment,  one  entering  or  leaving  aach 
place  by  the  usual  route  and  means  provided  by  the  employer  for  tboae  purpoeee 
ia  entitled  to  compensation  for  accidental  injury,  except  when  the  employee  has 
loitered  on  the  premises,  or  has  not  promptly  left  the  premiaes  by  the  usual 
means  and  route. 

Medical  and  Subqical  Attention — Oppobtunity  to  Employeb  to  Fbovide — 
Knowledce  of  Injury — Request  Unnecebsabt. — The  law  fixes  the  ohligatiou 
upon  the  employer  to  provide  npceasary  medical  and  surgical  attendance,  and 
knowledge  of  the  accidental  injury  of  an  employee,  and  the  reasonable  oppor- 
tunity given  to  provide  the  requisite  treatment  are  sufficient  to  charge  the 
employer  ncelecting  to  provide  it  with  the  reasonable  expense  incurred  by  ^e 
employee  in  that  behalf.  A  request  by  tbe  employee  for  such  treatment  ia  ntft 
required. 

Application  for  compeDsation  on  account  of  a  sprained  ankle.  The 
facts  are  stated  in  the  opinion.  Award  was  made  in  the  sum  of  $28.09, 
together  with  the  necessary  expense  incurred  hy  the  applicant  for 
medical  and  surgical  treatment, 

Annie  Elizabeih  Gardiner,  in  propria  persona,  for  Applicant. 
Friend  IV'm.  Richardson,  superintendent  State  Printing  Office,  for 
Defendant. 

The  applicant  was  in  the  employ  of  the  State  of  California  in  the 
State  Printing  Office.  At  the  time  of  her  accidental  injury,  shortly 
after  5  o'clock  in  the  afternoon  of  January  16,  1914,  she  had  finished 
her  day's  work  and  was  leaving  the  premises  to  go  home.  While  doing 
80,  she  slipped  on  the  steps  leading  from  the  building  and  suffered  a 
sprained  ankle. 

"While,  as  a  general  rule,  compensation  will  not  be  awarded  to 
employees  accidentally  injured  while  going  from  work  and  returni^iw 
work,  it  is  a  well  established  rule  that  employees  entering  or  leaving 
the  premises  of  employers  by  the  usual  route  and  means  furnished  for 
that  purpose  are  entitled  to  compensation  for  accidental  injury.  An 
exception  to  this  rule  is  made  in  cases  where  the  employee  has  loitered 
on  the  premises  or  has  not  promptly  left  the  premises  by  the  us^al 
means  and  route  provided.  It  seems  to  the  Commission  that  this  case 
falls  squarely  within  the  established  rule,  and  compensation  has  there- 
fore been  awarded. 

It  appears  from  the  testimony  that  the  employer  knew  almost  imme- 
diately of  the  injury  to  the  applicant,  and  that  the  employer  had  the 
opportunity  of  providing  necessary  medical  and  surgical  treatment,  but    . 
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neglected  to  do  so.  The  obligation  to  furnish  this  treatment  is  fixed  by 
section  15(a)  of  the  Workmen's  Compensation,  Insurance  and  Safety 
Act.  It  is  not  necessary  in  all  cases  that  the  injured  employee  should 
request  the  service  required.  The  reasonable  opportunity  to  furnish 
the  service  upon  notice  or  knowledge  of  the  injury  is  all  that  is  required, 
and  neglect  to  provide  the  service  gives  the  injured  employee  the  right 
to  engage  the  service  at  the  expense  of  the  employer  in  a.  reasonable 
amount.  The  Commission  has,  therefore,  also  made  an  award  against 
the  employer  for  the  necessary  reasonable  expense  of  the  medical  and 
surgical  treatment  in  this  case. 

A.   J.    PlLLSBURY, 

Will  J.  French, 
Commissioners. 


(No.  49— April  2,  1914.) 
(Chapter  IT6,  Laws  1913.) 
JF:SSICA   DENNET,    .4ppJicofi 

J.  A.  Hcinebcrg,  for  Applicant. 
E.  L.  Stockuu'U,  attorney,  for  Defendant, 
The  applicant  is  the  widow  of  Ivan  D.  Denney,  who  was  accidentally 
killed  on  February  23,  1914,  while  in  the  employ  of  the  J.  G.  Williams 
Construction  Company  at  the  Panama-Pacific  International  Exposition 
grounds.  The  defendant  was  the  in-inirance  carrier  of  the  employer, 
and  was  substitnted  as  defendant  herein,  upon  its  own  application. 
The  death  benefit  was  $5,000.00,  which  the  applicant  asked  to  have 
commuted  to  a  lump  sum  payment. 

It  appeared  to  be  for  the  beat  interest  of  the  applicant  to  commute 
the  (Icfith  benefit  payable  to  her  in  a  lump  sum.  Pursuant  to  the  pro- 
visions of  section  33  of  chapter  176  of  the  Laws  of  1913,  the  Industrial 
Accident  Commission  ordered  the  defendant  to  pay  to  the  applicant  the 
present  value  of  said  dcatii  benefit,  to  wit:  the  sum  of  $4,385.57. 

H.  L.  White, 
Secretdvii. 

(No.  16— Aprils,  1914.) 

{Chapter  1T«.  Laws  1913.) 
.K).SKriI    HK-MMKR.    Applitaat.    \H.    ODVAiS    CAFI':.    and    FM)BLITY    AND 

DKPOSIT  COMPANY  OF  MARYLAND.  t>clnidan<K. 

FlNDiNO  OP  Fact, — KviilvDce  held  to  sbou-  thai  Bpiitiroiit's  dixaliility  was  caused  by 

utvident   as   alleged   and   was   not   due   to   a   diseasod   condition   imti.'dating   tlie 

ncrcident. 

The  facts  are  .stated  in  the  opinion.     An  award  was  made  in  favor  of 

the  applicant  in  the  sum  of  sixty-three  dollars  ($63.00),  this  being  the 
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amoimt  of  six  weekly  disability  paymcDts  at  the  rate  of  ten  dollars  and 
fifty  cents  ($10.50)  per  week.  The  defendants  were  ordered  to  deduet 
from  the  award  the  sum  of  six  dollars  and  thirty  cents  ($6.30)  and  pay 
this  Slim  to  applicant's  attorney  as  a  reasonable  attorney  fee.  The 
applicant  was  aha  awarded  his  reasonable  medical  and  surgical  expenses. 
Von  Shrader  &  Cadwalader,  attorneys,  for  Applicant. . 
W.  W.  Derr,  for  Defendants. 

Applicant  Joseph  Bemmer  was  a  bartender  in  the  employ  of  the 
Odeon  Cafe  in  San  FrancJsi^o.  He  claims  that  on  the  night  of  the  13th 
or  14th  of  January,  1914,  in  going  through  an  alleyway,  upon  one  side 
of  which  were  ranged  slop  and  ash  barrels  and  boxes,  he  stumbled  over 
a  box  and  fell,  striking  his  right  elbow  on  the  edge  of  a  slop  barrel,  and 
that,  in  consequence,  he  suffered  a  disability. 

Defendant  insurance  company  resists  the  payment  of  a  disability 
indemnity  on  the  ground  that  the  injury  complained  of  was  not  the 
result  of  an  accident,  but  was  the  result  of  a  diseased  condition  of  the 
arm  antedating  the  time  of  the  alleged  accident,  and  that  said  condition 
was  aggravated  by  wrestling,  and,  consequently,  the  injury  did  not  in 
any  way  grow  out  of  the  employment. 

The  evidence  is,  as  in  most  cases,  somewhat  conflicting  as  to  the 
incident,  but  the  medical  testimony  of  itself  is  determinative  of  the 
issue.  Applicant  suffered  from  a  bursa  upon  the  point  of  the  right 
elbow.  There  was  no  infection.  The  bursa  could  come  only  by  injury 
and,  inasmuch  as  applicant  had  been  in  the  employ  of  the  defendant 
Odeon  Cafe  for  several  months,  it  is  reasonable  to  presume  that  the 
atiident  happened  during  the  employment.  The  evidence  presented 
did  not  bear  out  the  charge  of  injury  through  wrestling.  The  account 
of  the  injury  given  by  applicant  was,  within  itself,  reasonable,  and  was 
generally  corroborated  by  the  testimony  of  otliers  to  whom  he  had 
related  the  eircumstanees,  and  was  consistent  with  tlie  medical  testimony 
adduced  and  information  obtained  by  the  Commissioners.  Compensa- 
tion is  accordingly  awarded. 

A.  J.  Puj-sbury, 
Wn.r,  J.  French, 
Commissioners. 

(No.  28— April  4,  1914.) 

(Chapter  176,  Laws  191 S.) 
TIH(.MAS   L.   IIRKTI'.   Applir, 

Thomas  L.  Biitl,  in  propria  pirsona,  for  Applicant. 
('.  0.  Collrdl,  for  Defendant. 
The  applicant  sufifered  a  severe  injury  to  his  right  arm  on  January .19, 
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1914,  while  working  on  the  State  Highway  in  Sonoma  County.  The 
injury  was  followed  by  infection,  which  existed  on  March  13,  1914,  and 
at  the  time  of  the  award  on  April  4,  1914.  He  was  awiirded  $80.31, 
compensation  for  temporary  total  disability,  accrued  from  February  3, 
1914,  to  and  including  April  3,  1914,  and  the  sum  of  $4.02  a  week  as 
compensation  for  temporary  partial  disability  during  the  continuance 
of  such  partial  disability.  He  was  also  awarded  the  reasonable  expenses 
of  medical,  Hurgical  and  hospital  treatment,  the  claims  therefor 
I>eing  subject  to  approval  by  the  medical  director  of  the  Industrial 
Accident  Commission. 

H.  L.  White, 
Secretary. 

(No.  13— April  11,  1914.) 
(Chapter  176,  Laws  1913.) 


Edward  J.  Nolan,  attorney,  for  Applicant, 
J.  B.  Potfcr,  attorney,  for  Defendant. 
The  applicant  is  the  mother  of  Victor  Slaughter,  who  lost  his  life  in 
u  snow  slide  on  January  25,  1914,  while  emploj'ed  by  the  defendant  as 
a  caretaker  at  its  Reservoir  No.  1,  at  Sabrina  Lake,  in  the  Sierra  Nevada 
Mountains  in  Inyo  County.  The  only  question  to  be  determined  was 
the  extent  of  the  dependency  of  the  applicant  upon  her  deceased  son  for 
snpport.  The  evidence  showed  that  he  had  contributed  the  sum  of 
$10.00  H  month  to  the  applicant  covering  a  period  of  one  year  prior  to 
his  death.  This  amounted  to  12^  per  cent  of  his  average  annual  earn- 
ings of  $960.00.  An  award  was  aiiordingly  made  and  entered  in  favor 
of  the  applicant  in  the  total  sum  of  $360.00.  payable  at  the  rate  of 
$10.00  a  month. 

On  April  2T^,  1914,  the  award  was  commuted  to  a  lump  sum  payment 
upon  the  joint  application  of  the  parties,  the  present  value  of  the  award 
being  $329.4^. 

H.  L.  White, 
Secretary. 

(No.  96— April  21.  1914.) 

(Chapter  176,  Laws  1313.) 
A  pplicA 


The  applicant  is  the  widow  of  Silas  R.  Dumont.  who  was  accidentally 
killed  on  February  23.  1914,  while  in  the  employ  of  the  defendant, 
by  being  crushed  under  poles  which  rolled  upon  him  from  a  flat  car, 
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The  claim  of  the  applicHiit  for  dt-alh  tH'iiffits  was  not  resisted.  Neither 
did  defendant  resist  her  application  to  have  the  amount  payable  to  her 
commuted  to  a  lump  sum,  for  which  sufficit'iit  showing  was  made.  The 
average  annual  earnings  of  the  deceased  employee  were  fixed  at  $750.00. 
The  applicant  was  wholly  dependent  upon  her  dt«eased  husband  for 
support.  The  aggregate  amount  payable  to  her  as  death  denefit  is  fixed 
by  law  at  three  times  such  average  annual  earnings,  or  $2,250.00,  the 
present  value  of  which  was  computed  at  $1,972,77,  and  an  award  was 
made  for  that  sum. 

H.  L.  "White, 
Secretary. 


(No.  6— April  22,  1914.) 
(Chapter  176,  Laws  1913.) 
JOHANNA  HANSEN,  Applicant,  vs.  J.  P.  HOLLAND,  Defendant. 
&'.  T.  HngcvoU  and  Albrtrt  Michchon,  attorneys,  for  Applicant. 
L.  A.  Redman,  attorney,  for  Defendant. 
The  applicant  is  the  widow  of  Albert  A.  Hansen,  who  died  on  Jan- 
uary 17,  1914.     The  immediate  cause  of  death  was  pneumonia.     Appli- 
cant's decedent  had  been  seriously  injured  by  accident  on  January  13, 
1914,  while  in  the  employ  of  the  defendant.     The  average  annual  earn- 
ings of  the  deeeasetl  were  $963.00  and  the  death  benefits  payable,  if 
applicant,  &%  wholly  dependent  upon  him  for  support,  were  entitled 
thereto,  would  amount  to  $2,889.00. 

The  parties  were  in  doubt  as  to  whether  the  death  of  the  employee  was 
proximately  caused  by  accident  or  was  eansed  by  the  disease,  and 
entered  into  a  .settlement  agreement  providing  for  the  payment  by  the 
defendant  to  the  applicant  of  the  sum  of  $1,000.00  in  full  di.scharge  of 
all  liability.  This  agreement  was  suhniitted  to  the  Industrial  Accident 
Commission  for  approval. 

After  full  consideration  of  all  the  testimony  taken,  and  the  reports  of 
medical  referees,  the  agreed  settlement  was  approved  as  a  fair  and 
rea.sonable  compromise  for  the  reason  that  it  was  impossible  to  deter- 
mine whether  or  not  the  injury  and  death  arase  out  of  the  employment 
and  whether  death  was  proximately  caused  by  accident.  An  award 
of  the  amount  agreed  upon  ($1.000.(H))  was  ordered  paid  fo  the  appli- 
cant at  the  rate  of  $12.00  a  week  until  paid  in  full. 

II.  L.  White, 
Secret  aril. 
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(No.  12— April  22,  1914.) 

(Chapter  1T6,  Laws  1913.) 
CATIIKRINE  O.  RUTH.  Applicant,  vs.  SOnTHERN  PACIFIC  COMPANY 
(A  coBPORATios),  Drfcndant. 
"JumsDiCTios ^Railroads — Istbrstate   Commibce. — The   federal   Employers'   lia- 
bility Act.  apDroved  April  22.  11108,  as  ampinlod  April  r,.  lyiO,  dops  not  ™ver  the 
entire  field  of  liability  of  common  cnrriera  by   railroad  for  pprsonal  injury  or 
death  by  accident,  bo  as  to  wholly  ptrludc  the  operation  of  the  state  Workmeo'e 
Compensation.  Insurance  and  Safely  Act.  but  la  expressly  limited  in  ita  scope 
to  rases  ot  injiiriea  and  death  while  siirh  ironimon  carriers  arc  engaRing  in  inter- 
Hiale  commerce  and   while  the  employee  is  employed   in  such  commerce.     The 
Industrial  Accident  Commission  has  jurisdiction  over  cases  where  the  common 
carrier  is  not  engaKing  in  interstate  commerce  at  the  time  and  place  of  the  acci- 
dent, and  the  accident  does  not  occur  while  the  employee  ia  employed  in  such 


iNTKaSTATK    CdMMERCE — INTRAKT.\TK    CoMUEBCE — RKFAIBI.NO     SWITCH     ENOINI 

Where  an  employiic  of  a  railroad  engnged  in  interstate  nnd  ii 
Is  killed  while  cngngetl  in  repairing  a  switch  eneine.  the  said  switch  engine 
Wing  operated  solely  within  the  Stale  bnt  being  used  in  shifting  both  inler- 
Klate  and  intrastate  cars,  but  where  at  the  time  of  the  accident  the  said  engine 
liiiK  been  withdniwu  temporarily  from  service  and  the  repairs  are  being  made  in 
a  ronndbouse  used  exclusively  for  housing  liicomotivea  ojierated  entirely  within 
the  stale,  such  employee  at  the  lime  of  the  accident  is  not  employed  in  inter- 
stale  commerce  and  the  Industrial  Ai'cident  Commission  lias  jurisdiction  of  the 
application  of  the  widow  for  death  benefits. 

This  was  &n  applieation  by  a  widow  for  death  benefits.  The  facta  are 
stated  in  the  opinion.  An  award  was  made  in  the  sum  of  $3,162.36, 
payable  in  weekly  installments  of  $13.18. 

McruHth  rfr  LaixUs,  attorneys,  for  Applicant. 

Iloilry  C.  Booth,  attorney,  for  Defendant. 
The  applicant- herein  is  the  widow  of  Oharle-s  B.  Ruth,  who  was  aeei- 
deutally  killed  on  January  17,  1914.  while  employed  by  the  defendant 
as  a  truck  builder  and  repairer  of  tnieks  for  locomotives  in  its  round- 
house No.  1  at  Roseville.  California.  At  the  time  of  the  accident  which 
caused  his  death,  the  employee  was  engaged  in  repairing  a  switch  engine, 
\o.  1173,  in  roundhouse  \o.  1.  which  roundhou.se  was  used  by  the 
defendant  for  housing  locomotive  switch  engines  operated  entirely 
within  the  State  of  California,  and  used  by  it  in  its  capacity  as  a  com- 
mon carrier  in  handling  both  interstate  and  intrastate  eommeree.  The 
engine  upon  which  Rnth  was  working  had  been  withdrawn  temporarily 
from  service  in  the  operating  department  of  the  company  on  January 
13,  1914.  The  accident  occurred  in  the  motive  department  over  three 
days  later.  The  engine  was  not  n'turned  to  the  operating  department 
unfit  the  morning  of  January  Iflth.  two  days  after  the  accident.  The 
InduHtrial  Accident  Commission  has  made  the  following  finding  of  fact: 
"6.  That  at  the  time  of  the  accident  the  defendant  Southern 

Pacific  Company  was  not  using  said  switch  engine.  No.  1173,  in 

interstate  commerce,  nor  whs  Ibc  deceased  employee,  at  that  time, 

employed  in  such  c 
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It  was  agreed  between  the  parties  that  the  only  question  to  be  decided 
in  this  ease  is  a  question  of  law,  t.  e..  whether  or  not  the  Industrial  Acci- 
dent Commission  of  the  State  of  California  has  jurisdiction.  The  appli- 
cant asserts  the  jurisdiction  and  the  defendant  denies  the  jurisdiction. 
The  defendant  takes  its  position,  relyins;  upon  the  federal  Employers' 
Liability  Act,  approved  April  22,  1908,  as  amended  April  5,  1910,  as 
having  fixed  the  rights  of  the  parties  and  as  excluding  the  operation  of 
the  state  law  under  the  well  established  and  universally  accepted  rule 
that  the  State  is  excluded  from  IcKislntinn  in  the  field  of  interstate  oora- 
meree  where  the  subject  has  been  covered  by  an  act  of  congress  passed 
in  the  exercise  of  the  power  reserved  to  the  Federal  Government  to  regu- 
late interstate  commerce  The  act  of  congress  is  entitled,  "An  act  relat- 
ing to  the  liability  of  common  carriers  by  railroad  to  their  employees  in 
certain  cases."  The  pertinent  provisions  of  that  law,  in  the  case  before 
the  Commission,  are  contained  in  section  1,  as  follows; 

"Be  it  rnaclcd  by  the  sfnaie  and  house  of  rfprrsentatives  of 
the  United  States  of  America  in  congress  assembled,  That  every 
common  carrier  by  railroad  while  engaging  in  commerce  between 
any  of  the  several  states  and  territories,  •  •  •  shall  be  liable 
in  damages  to  any  person  suffering  injury  u'Jiile  he  is  employed  by 
such  carrier  in  snch  commerce,  or,  in  ease  of  the  death  of  such 
employee,  to  his  or  her  personal  representative,  for  the  benefit  of 
the  surviving  widow  or  husband  and  children  of  such  employee; 
and,  if  none,  then  of  such  employee's  parents;  and,  if  none,  then  to 
the  next  of  kin  dependent  upon  such  employee,  for  such  injury  or 
death  resulting  in  whole  or  in  part  from  the  negligence  of  any  of 
the  officers,  agents,  or  employees  of  such  carrier,  or  b.v  reason  of 
any  defect  or  insufficiency,  due  to  its  negligence,  in  its  ears,  engines, 
appliances,  machinery,  track,  roadbed,  works,  boats,  wharfs  or  other 
equipment." 

Section  86  (c)  of  chapter  176  of  the  Laws  of  1913  of  the  State  of 
California,  said  statute  being  the  Workmen's  Compensation.  Insurance 
and  Safety  Act,  under  the  compen.sation  provisions  of  which  claim  in 
this  case  is  made,  is  as  follows : 

"  (c)  This  act  shall  not  be  construed  to  apply  to  employers  or 
employments  which,  according  to  law,  are  so  engaged  in  interstate 
commerce  as  not  to  be  subject  to  the  legislative  power  of  the  state 
or  to  employees  injured  while  they  are  so  engaged,  except  inasmuch 
as  this  act  may  be  permitted  to  apply  under  the  provisions  of  the 
constitution  of  the  United  States  or  the  acts  of  congress." 

The  subsection  of  Ihe  state  law  here  fpioted  is  the  expression  of  an 
established  rule  of  law.  It  appears  to  he  entirely  consistent  with  the 
act  of  congress  above  quoted;  in  fact,  it  appears  to  have  been  enacted 
so  as  to  diselaim  any  jurisdiction  over  the  class  of  personal  injurv  ea.'^e.s 
covered  by  the  act  of  congress  and  to  have  been  enacted  with  the  con- 
gressional legislation  in  view.     The  exclusion  sfated  in  the  state  law  is 
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expressed  in  language  very  similar  to  that  used  in  the  act  of  congress 
defining  the  jurisdiction  asserted  by  it.  The  State  excludes  itself  under 
two  heads.  They  are:  (1)  in  eases  where  the  employers  and  the 
employments  are  so  engaged,  in  interstate  commerce  as  not  to  be  subject 
to  the  legislative  power  of  the  State;  and  (2)  to  employees  injured 
while  the)/  are  so  engaged.  Congress  asserts  jurisdiction  over  common 
carriers  by  railroad  nndcr  two  heads.  They  are:  (1)  while  engaging 
in  commerce  between  any  of  the  several  states,  etc.  •  •  "  i.  e.,  inter- 
state eommeree;  and  (2)  to  any  person  suffering  injury  while  he  is 
employed  by  such  carrier  in  such  commerce.  There  is  a  reason  in  law 
for  these  expressed  limitations. 

The  Supreme  Court  of  the  United  States,  construing  the  first  act  of 
congr&ss  of  1906,  covering  employers'  liability,  held  said  act  uncon- 
fititutional,  for  the  reason  that  it  was  not  limited  to  employees  when 
engaged  in  interstate  eommeree.  The  court  held,  however,  that  it  was 
entirely  competent  for  <'ongress  to  legislate  concerning  the  mutual  rights 
and  liabilities  of  master  and  servant  when  both  are  actually  engaged  in 
interstate  commerce:  Employers'  Liability  Cases,  207  U.  S.  492;  Mon- 
dou  vs.  Xeu-  York,  Neiv  Haven  and  Ilartford  Railroad  Company,  223 
U.  S.  1. 

What  constitutes  interstate  commei-ce  and  what  is  a  regulation  of  it 
are  practical  questions  to  be  decided  in  view  of  the  facts  in  each  case: 
Dozicr  vs.  Alabama,  218  U.  S.  124. 

In  the  case  of  the  Miclii</an  Central  Railroad  vs.  Vrelland,  227  U.  S. 
59,  the  court  held  that  "by  this  act  of  congress  (April  22,  1908,  as 
amended  April  5,  1910)  congress  has  undertalten  to  cover  the  subject  of 
the  liability  of  railroad  companies  to  their  employees  while  engaged  in 
interstate  commerce."  This  aasertion  of  a  power  which  is  grante<l  in 
exprcs.sed  terms  miLst  supersede  all  legislation  over  the  same  subject  by 
the  states.  It  therefore  follows  that  so  far  as  state  legislation  pre- 
scril)eH  the  liability  of  common  carriers  tur  injury  to  their  employees 
while  engaged  in  interstate  commerce,  the  act  of  congress  is  paramount 
and  exclusive,  for  the  rciison  that  congress  has  covered  tiie  field  of  lia- 
bility for  injuries  by  railroads  engaged  in  interstate  commerce  to 
employees  while  employed  by  such  railroads  in  such  commerce.  But 
the  field  covered  by  the  act  of  congress  is  expressly  limited  to  eases  of 
injuries  by  railroads  engaged  in  interstate  commerce  to  employees  while 
employed  in  such  eonnncrce.  The  limitation  espresscd  followed  the 
rule  laid  down  by  the  Supn-mc  Court  of  Ihe  I'nited  States  in  holding 
the  first  Employers'  Liabilify  Act  {190G)  unconstitutional.  It  seems 
to  the  Commission  that  there  still  remains  a  broad  field  to  be  covered 
by  state  legislation,  and  in  this  field  there  are  a  large  class  of  employees 
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and  a  great  many  accidental  rc-sulting  io  injury  where  the  liability  of 
the  employer  would  be  fixed  under  the  state  law,  that  is,  where  the 
railroad  is  not  engaged  in  interstate  eonimerce  at  the  time  and  place 
of  the  injury,  and  the  injury  does  not  owur  while  the  employee  is 
employed  in  such  commerce.  It  has  appeared  to  us  that  the  case  under 
consideration  is  one  in  which  it  ia  clear  that  the  injury  did  not  occur 
within  the  terms  of  section  1  of  the  act  of  congress  above  quoted  but 
did  occur  outside  the  field  covered  by  that  act  and  in  a  field  where  the 
state  law  ia  operative  and  where  this  Commission  has  jurisdiction, 

A,  J.  PuA,sBURy, 


Will  J.  French, 

H.  Weinstock, 

Commissioners, 

NffTE.— An 
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fenilnnt  in  this  case  on  April  29. 
t  applied  to  the   Supreme  Court 
of  JurlHdIcllon   In   the  Industrial 
IS  tile  state  Supreme  Court  lias 

(No.  42— April  22,  1914.) 
(Chapter  176,  Laws  1913.) 

inN  CALIFOHNl 

N),    Applicant.    V 
Defendantt. 

Defendants  are  the  aged  parents  of  Percy  PI.  "Williama,  who  was 
accidentally  killed  on  January  19,  1914.  while  in  the  employ  of  the 
applicant  corporation,  which  filed  its  application  for  approval  of  pay- 
ment of  death  benefits  in  full,  equally  to  the  defendants,  as  wholly 
dependent  upon  their  deceased  son  for  support. 

The  average  annual  earnings  of  Percy  H.  Williams  amounted  to 
$1,440.00,  and  the  total  death  benefits  payable  amounted  to  $4,320.00, 
which  was  ordered  divided  equally  between  the  defendants,  to  be  paid 
to  them  at  the  rate  of  $;i9.00  a  month  each,  less  the  sum  of  $187.25, 
which  the  applicant  had  advanced  for  funeral  expenses. 

H.  L.  White, 
Secretary, 
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(No.  95— April  22,  1914.) 

(Chapter  178,  law*  1913,) 

JOE  FISCO,  Applicant,  va.  THE  HAZEL  GOLD  MINING  COMPANY   (a  cobpo- 

BATiOs),  Defendant. 

Wii.KirL  MiscoNDiJCT— DlsoHEUiENCi:  OF  ORDERS  AKD  RULES.— Convincing  proof  of 

the  deliberate,  intenHonal  violation  ot  a  rule,  formulated,  bronght  to  the  atten- 

tiou  of  IbiHu:  wlioiii  it  in  di'sirnied  to  govern,  hhiI  dilijrenlly  enfortod,  will  establish 

wiifiil   miscondnct.     An  infraction  of  rules  and  orders  issued  and  promulgated 

nitli  iws  form  and  enforced  willi  little  or  no  diligence,  ivill  not  pslabiish  wilful 

miHconduct  as  a  defense.     Evidence  considered  and  held  not  to  show  wilful  miB- 

conduet. 

This  was  an  application  for  f-ompciisntion  on  account  of  a  broken  leg. 

The  fjii'ts  are  slatt'd  in  the  opinion.     An  aivaril  was  made  in  the  sum 

of  $1+5.30,   together   with   the  upcftssary   and   reasonable  expense  of 

nirdit-al  and  surgical  treatment. 

Joe  Fisco,  in  propria  persotta,  for  Applit-ant. 
Braynanl  li-  Kimball,  attorneys,  for  Defendant. 
Joe  Fisco  was  employed  by  the  defendant  company  as  a  tiraberman 
in  its  mine  at  French  Gulch,  California,  on  the  8th  day  of  March.  1914. 
On  that  date  he  suffered  an  accidental  injury  which  resulted  in  the 
frac-ture  of  the  fibula  of  his  left  leg.  He  claimed  compensation  for  the 
temporary  total  disability  caused  by  the  injury.  The  defendant  denied 
liability  for  compensation,  claiming  that  the  injury  was  proximately 
caused  by  the  wilful  misconduct  of  the  applicant  in  riding  on  a  truck 
loaded  with  timbers,  contrary  to  rules  and  orders. 

In  the  operation  of  this  mine  the  defendant  used  a  train  of  cars  and 
Inieks,  which  was  moved  into  the  mine  by  an  electric  motor.  It  was 
the  practice  to  place  the  cars  behind  the  motor  and  the  trucks  in  front 
of  the  motor.  The  trucks  were  loaded  with  timbers  and  other  supplies 
used  in  working  the  mine.  They  were  usually  heavily  loaded.  On 
account  of  the  condition  of  the  track,  the  curves  in  the  track  and  the 
heavy  loads  carried  on  the  trucks,  it  sometimes  happened  that  these 
trucks  would  cram  or  buckle  and  one  or  more  of  them  would  leave  the 
track.  It  was  not  safe  to  ride  on  the  trucks.  The  safer  place  to  ride 
into  the  mine,  and  that  most  commonly  used  by  the  employees  of  the 
mine  who  did  ride  into  it,  was  on  the  cars  behind  the  motor.  However, 
it  appears  by  the  testimony  that  timbermen  employed  in  the  mine  did 
occasionally  ride  in  on  the  trucks,  particularly  when  the  trucks  were 
loaded  with  timbers  to  be  used  by  the  timbcnujin  riding  thereon.  There 
was  no  printed  or  publishctl  rule  of  the  company  to  forbid  this.  At 
most  there  was  merely  an  oral  instruction  given  by  the  superintendent 
to  the  motonnan,  in  charge  of  the  motor,  not  to  permit  riding  on  the 
trucks.  This  instruction  had  not  been  brought  generally  to  the  atten- 
tion of  the  employees  of  the  mine;  it  liad  not  been  diligently  enforced 
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and  it  does  not  appear  that  any  I'luployee  had  been  reprimanded  or 
discharged  for  an  infraction  of  the  rule,  if  it  may  be  so  called. 

The  applicant  is  positive  that  he  never  heard  of  the  rule.  His  testi- 
mony in  that  respect  is  cdrroborated  by  that  of  other  men  who  had  been 
employed  at  the  mine. 

There  is  a  direct  conflict  in  the  testimony  with  reference  to  what 
happened  npon  the  occasion  of  this  injury.  The  motornian  states  posi- 
tively that  he  ordered  the  applicant  off  the  truck  before  the  train 
started,  calling  attention  to  a  rule  of  the  company  against  riding  on  the 
trucks.  Ilis  statement  is  corroborated  by  the  testimony  of  the  brake- 
man  to  substantially  the  same  effect.  On  the  other  hand,  the  applicant 
testifies  that  he  did  not  get  on  the  truck  until  after  the  train  started, 
and  that  nothing  whatever  was  said  to  him  by  the  motorman  or  any  one 
else  about  riding  on  the  truck. 

Wilful  misconduct  is  a  question  of  fact.  It  is  a  matter  of  affirmative 
defense,  and  it  must  be  proved  by  the  defendant  setting  it  up  by  a  con- 
vincing preponderance  of  the  testimony.  Convincing  proof  of  the 
deliberate,  intentional  violation  of  a  rule,  formulated,  brought  to  the 
attention  of  those  whom  it  is  designed  to  govern,  and  diligently  enforced, 
will  establish  wilful  misconduct.  An  infraction  of  rules  and  orders 
issued  and  promulgated  with  less  form  and  enforced  with  little  or  no 
diligence,  will  not  establish  the  defense.  The  testimony  in  this  case 
fails  far  short  oE  showing  that  the  defendant  had  even  approached  this 
standard.  The  instruction,  if  any,  from  the  superintendent  to  the 
motorman  was  informal  and  vague,  and  was  given  so  little  currency 
among  the  employees  of  the  mine  that  not  one  witness  examined  had 
ever  heard  of  it,  with  the  possible  exception  of  the  motorman  and  brake- 
man  on  the  motor.  So  far  from  being  diligently  enforced,  the  testimony 
shows  that  any  such  instruction  was  repeatedly  violated  without  repri- 
mand or  penalty.  In  this  situation  it  is  our  opinion  that  the  defense 
was  not  established,  and  the  award  must  be  entered  in  favor  of  the 
applicant. 

A.   J.   PlLLSBURY, 
"Will  J.  French, 
Commission  e  rs. 
filed  by  IhF  licfrniinn)  in  Huh  case  on 


{Xo.  15— April  23,  1914.) 
(Chapter  176,  Laws  1913.) 
W.  A.  COI.BMAN.  Applicant,  vs.  GIIILFOT  CORNICE  WORKS.  Defendant. 
Uktiical  ani>  SrwiicAi:  ATTKvnASCE— Notice  to  Kmpix>yf.r.— .\d  employer  liavini 
Bcliiai  knowlMiiP  of  llip  injury  of  liifi  cintiloypfl  in  boiinii   to  furnish  iiiiopSHar; 
incdicnl  anil  Kiiruii-iil  hiiciiiIiibc'p.  nn<l   upon   his  npgErct  or  refusal  lu  do  xn,   i: 
linblc  for  tiio  rfinBooaldu  chaR,'™  ini'nrrod  by  tLe  injured  employoe. 
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AVERAtlK   A\M!AI.    EaRNINOB — KlIPIXlYMBNT   FOB   I,K8S    TUAN    FUM,   YEAB. — Where 

it  uppenrs  tlial  etn|)loyi>iw  of  a  («rtniu  dnHs  dn  not,  ns  a  nile.  put  io  full  time 
tliruiiKhoul  tile  yenr,  and  llint  it  w  poHNilile  to  arrive  at  an  ni.'ciirate  %ure 
reiiTCBPntini;  nionlhly  earnings  based  uiinn  actual  earainR)!  over  a  portion  of 
(lie  year,  nveracp  aunnal  earninsH  may  be  taken  aa  twelve  times  such  monthly 
carnioBs  inslrad  of  Ibrec  hundred  times  tlie  daily  wagea. 

This  was  an  appli<'ation  for  compensation  on  account  of  an  injury  to 
the  heel.  The  facts  are  stated  ib  the  opinion.  An  award  was  made  in 
the  sum  of  $49.29  for  three  and  two  sevenths  weeks  disability,  together 
with  the  reasonable  expense  of  necessary  medical  and  surgical  attend- 

W.  A.  Coleman,  in  propria  persona,  for  Applicant. 

Hugh  K.  MvKi  vUt,  attorney,  for  Defendant. 
"W.  A.  Coleman,  the  applicant  in  this  case,  in  returning  from  a  job 
to  the  office  of  his  employer,  was  injured  in  the  heel  while  going  down 
A  steep  bank.  lie  did  not  immediately  tell  his  employer  as  he  regarded 
the  injury  as  slight.  He,  however,  spoke  of  it  to  a  number  of  people 
within  the  next  few  days,  although  he  was  not  incapacitated  for  work 
at  that  time.  Later  on,  the  difficulty  became  worse  and  he  notified  his 
employer  of  the  fact.  The  employer,  however,  failed  to  furnish  him 
with  medical  attendance  or  to  pay  him  compensation.  We  think,  from 
"the  facts,  that  the  applicant  suffered  an  injury  in  the  course  of  his 
employment,  and  that  the  employer  had  due  notice  of  such  injury,  and 
should  have  furnished  the  necessary  surgical  attendance  and  com- 
pensation. 

The  applicant  in  this  case  was  a  sheet  metal  worker  who  was  paid  and 
received  wages  at  the  rate  of  five  dollars  and  fifty  cents  ($5.50)  per  day. 
The  evidence  tends  to  show  that  sheet  metal  workers,  as  a  class,  do  not 
put  in  full  time  throughout  the  year,  but,  owing  to  a  scarcity  of  work, 
are  usually  idle  some  portion  of  the  year.  It  was  shown  that  the  appli- 
cant in  this  case,  working  for  his  employer  for  ten  months,  would  earn 
one  thousand  dollars  ($1.000) .  at  the  nitc  of  one  hundred  tlollars  ($100) 
per  month.  He  had  been  working  for  other  employers  prior  to  the  time 
he  entered  the  employ  of  the  defendant  in  this  ca-se,  and  we  think  that 
he  can  properly  be  regarded  as  earning  the  same  amount  that  he  earned 
hy  working  for  the  defendant.  His  anminl  average  earnings,  therefore, 
should  be  taken  as  twelve  times  the  one  hundred  dollars  or  twelve 
hundred  dollars  ($1200).  We  have,  therefore,  granted  the  applicant 
fompensation  on  the  bjLsi.s  of  an  average  yearly  wage  of  twelve  hundred 
dollars  ($1200). 

A.   J.   PiLLSBUKY, 

Wii,i,  J.  French, 
Commissioners. 
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(No.  17— April  23,  19U.) 

(Chapter  116,  Laws  1913.) 

O.  II.  BIXKLEY  AND  ANNIE  E.  BINKLEY,  AppUcanit, 
AND  STEEL  COMPANY  (a  cobpobation ) .  and  t 
CLAItANTV   CO-MI-ANY,   l><-jr«d„iiU. 

Dependency — Extent — Otheb  Incoue. — Id  fixing  the  extent  o(  dependency  in  cases 
where  no  particular  sum  Is  regularly  paid  over  by  a  son  who  lived  with  his 
aged  parents  and  was  their  principal  support,  and  the  parents  did  not  look  to 
any  one  else  for  support,  it  is  proper  to  lake  into  consideration  all  the  circnm- 
stances  in  the  conduct  of  the  household,  and  to  have  regard  to  any  other  source 
of  income  of  the  family. 

Average  Daily  Wages. — Where  an  employee  received  $2.50  a  day  and  his  board, 
and  was  engaged  ill  outside  work  requiring  bis  absence  from  home,  it  is  proper 
to  lix  his  daily  wages  with  reference  to  the  wages  received  by  others  in  the  same 
o<^upation  with  reference  to  work  at  the  place  of  employment  and  with  reference 
to  allowances  for  board  while  away  from  the  place  of  employment. 

This  was  an  application  for  death  benefits-  by  the  parents  of  a 
deceased  employee.  The  issues  are  stated  in  the  opinion.  An  award 
of  death  benefits  was  made  in  the  sum  of  $1,980.00,  payable  in  install- 
ments of  $11.25  a  week. 

Oro.  W.  <'ai-<!i,  attorney,  for  Applicants. 

W.  F.  Howard,  Frank  J.  Solt,  and  T.  C.  Weigel,  for  Defendants. 

One  Oswald  H.  Binkley  was  killed  while  employed  by  the  Western 
Pipe  and  Steel  Company  at  Needles,  California.  The  only  questions 
involved  in  this  case  were  the  amonnt  of  the  dependency  of  0.  II.  Bink- 
ley and  Annie  E.  Binkley,  his  parents,  upon  the  deceased,  and  the 
question  of  the  average  weekly  earnings  upon  which  to  base  the  pay- 
ment of  compensation. 

The  facts  as  shown  at  the  bearing  were  that  the  deceased  lived  with 
his  father  and  mother,  wiio  were  old  and  unable  to  work,  and  that, 
while  they  took  care  of  the  house,  their  son  paid  all  the  expenses  of  the 
establishment.  The  father  had  a  small  pension  which  somewhat  aflfects 
the  dependency  of  the  parents.  The  son  was  the  bread  winner  of  the 
family  and  apparently  expected  to,  and  did,  support  his  father  and 
mother,  and  did  not  expect  them  to  look  to  any  one  else  for  their  sup- 
port, fnder  such  a  state  of  facts,  we  believe  that  the  parents  of  the 
deceased  were  nearly,  but  not  quite,  wholly  dependent  upon  him  for 
support,  and  have  fixed  the  percentage  of  his  earnings  which  was 
devoted  by  deceased  to  the  support  of  his  parents  at  73J  per  cent. 

At  the  time  of  the  death  of  the  deceased  employee,  he  was  receiving 
two  dollars  and  fifty  cents  f$2.50)  per  day  and  his  board.  lie  was 
engaged,  however,  in  outside  work  that  compelled  him  to  be  away  from 
ha  home.  The  evidence  in  the  ease  shows  that  the  men  working  at  the 
o<-eupation  of  the  deceased  employee  arc  paid,  while  in  the  city,  two 
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dollars  and  fifty  cents  ($2,50)  to  three  dollars  and  twenty-five  cents  • 
($3.25)  per  day,  and  that,  when  they  are  compelled  to  go  outside  and 
forced  to  be  away  from  home,  they  are  given  a  further  allowance  for 
board.  We  have  therefore  fixed  the  average  daily  wage  of  the  deceased 
at  three  dollars  ($3)  and  the  average  annual  earnings  at  nine  hundred 
dollars  ($900). 

A.   J.   PiLLSBURY, 

Will  J.  French, 
Commissiojiers. 


(No.  20— April  23,  1914.) 
(Chapter  1T6,  Laws  1913.) 
G.   HA'ITAGIJA.   Applicant,   vs.   A.   BUTORI   &   COMPANY    (a 
Defendant. 

0.  Battaglia,  in  propria  persona,  for  Applicant. 
Martin  Stevens,  attorney,  for  Defendant. 
This  was  a  claim  for  compensation  on  account  of  a  fractured  elbow, 
suffered  by  the  applicant  by  falling  from  a  bicycle  January  6,  1914, 
while  in  the  employ  of  the  defendant  and  while  performing  services 
incidental  to  his  employment.  The  resulting  temporary  total  disability 
continued  during  a  period  of  four  and  three  sevenths  weeks,  the  appli- 
cant returning  to  work  on  February  7, 1914.  The  compensation  payable 
was  at  the  rate  of  $9.00  a  week  and  for  a  period  of  two  and  three 
sevenths  weeks,  or  the  sum  of  $21.86.  An  award  was  made  for  this 
amount,  together  with  the  necessary  expense  of  medical  and  surgical 
treatment  in  the  sum  of  $31.35. 

H,  L,  WnrrE, 
Secrelar]/. 

(No.  24— April  24,  1914.) 

(Chapter  1T6.  Laws  191S.> 

WILLIAM   SUGAR,   AppUcajit,   vs.   ATLAS   TAXICAB   COMPANY.   Defendant. 

Wilful  MiacoNimcT — Disobedience  of  iNSTBUcnoNa  to  Furtheb  Emplotbe's 
INTEBEST. — Where  it  appears  that  tbe  disobedience  of  an  oral  inHtnictioD  vaa 
not  actuated  by  wilful  desire  to  dlsobej  an  order,  but  by  a  wish  to  further  the 
emplo}'(!r'B  intpreEts,  th?  misconduct,  if  any,  ia  not  wilful,  so  as  to  defeat  a  etaim 
for  corDpouaation  for  the  disability  resulting  from  the  accideatal  injury  auffeied 
by  the  employee. 

This  was  a  claim  for  compensation  on  account  of  a  broken  wrist 
Buffered  by  tbe  applicant  while  cranking  an  automobile.  An  award 
was  made  in  the  sum  of  $49.00. 

William  Sugar,  in  propria  persona,  for  Applicant. 
('has.  n.  McConanghy,  attorney,  for  Defendant. 
AVilliam  Sugar  was  employed  by  the  Atlas  Taxicab  Company  as  a 
washer  of  automobiles,  working  lai^ely  at  night  when  no  one  else  was 
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present  at  the  garage.  The  drivers  of  automobiles  were  supposed  to  put 
fars  on  the  washing  rack  and  take  them  oflf  when  they  (tlie  drivers) 
were  in  the  garage.  The  applicant  in  this  case  claimed  that  he  had  not 
been  instructed  never  to  crank  a  car,  and  the  defendant  claims  that  he 
had  ordered  the  applicant  never  to  crank  a  car.  On  the  morning  of  the 
accident,  the  applicant  desired  to  change  the  cars  on  the  washing  rack, 
and,  there  being  no  chauffeur  present  at  the  time,  he  proceeded  to  crank 
the  car  and  was  injured.  Even  admitting  that  instructions  were  given 
bim  not  to  crank  a  car,  a  matter  for  serious  doubt,  still  we  do  not  think 
that  his  action  in  this  respect  amounteil  to  such  wilful  misconduct  as 
to  bar  him  from  receiving  compezisation.  He  attempted  to  crank  the 
car,  it  appears,  not  from  a  wilful  desire  to  disobey  an  order,  but  from  a 
wish  to  further  his  employer's  interests  by  washing  a  certain  ear  in 
order  to  have  it  ready  in  time  to  go  out.  Such  misconduct,  if  any,  can 
not  be  construed  as  "wilful,"  within  the  meaning  of  the  act.  We 
tliink,  therefore,  that  the  applicant  is  entitled  to  compensation. 

A.   J,   PiLLSBURY, 

Will  J.  French, 
Commissioners.^ 


(No.  64^April  24,  1914.) 

(Chapter  176,  hawa  191J.) 

JKSSTK   M.   RBYNOI.DS,   ApiiUoant.  vs.   A.   I.   SMITH,  and   NEW   KN(! [..-VNn 
CASUALTY  COMPANY  (a  cobpobation ) ,  Dcfendantt. 

Gratuities  as  EAsniNos  Upob  Which  to  Base  Computation  of  Ccmpen.sation — 

CoKTBACT  OF  HiBE. — GraluilieB  received  by  employees  incident  to  the  services 

p«rfanned  by  Ibera  are  not  to  be  treated  as  earDiDfcs  upon  wbich  to  base  a  com- 

piiration   of   compcBBation,   unless   the   contract   of   hire   is   made   between   the 

pmploj'pr  and  employee  wilh  reference  to  sucb  gratuities  as  tbe  nbole,  or  a  part, 

of  the  rcmuDeration  to  the  employee  for  the  performance  of  tbe  services  wfaich  he 

is  engaged  to  perform. 

This  was  an  application  by  a  widow  for  death  benefits.     The  facts  are 

stated  in  the  opinion.     An  award  was  made  in  the  sum  of  $3,555.72, 

payable  at  the  rate  of  $65.00  a  month. 

Jessie  M.  Reynolds,  in  propria  persona,  for  Applicant. 
..4.  J.  Smith,  in  propria  persona,  for  Defendant. 
Chester  P.  Reynolds,  the  deceased  husband  of  the  applicant,  was  acci- 
dentally killed  on  Pebrnary  9.  1914,  while  in  the  employ  of  the  defend- 
ant, A.  I.  Smith,  as  stage  hand  in  the  Garrick  Theater  in  the  city  of 
Stockton.  California, 

The  defendant.  New  England  Casualty  Company,  was  the  insurance 
carrier  of  the  employer. 
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Claim  for  the  death  benefits  was  made  by  the  applieant  as  the  widow 
of  the  deceased  employee.  The  claim  was  not  resisted  by  the  defendaDta 
to  the  extent  that  it  was  based  upon  his  reffular  salary  of  twenty-five 
dollars  ($25)  a  week,  but  the  claim  for  additional  death  benefits,  based 
upon  the  earnings  of  said  deceased  employee,  by  way  of  gratuities  in  the 
form  of  tips  contributed  to  bira  by  theatrical  performers,  was  resisted. 

The  testimony  showed  that  the  deceased  employee  did  receive 
gratnities  from  performers  at  the  theater  in  varying  amounts;  that  no 
nccoimt  was  kept  of  these  amounts,  bnt  that  they  would  run  from  two 
dollars  and  fifty  cents  ($2.50)  to  ten  dollars  ($10)  a  week;  that  the 
deceased  employee  and  the  applicant  used  the  gratuities  in  part  pay- 
ment of  their  living  expenses,  but  did  not  depend  upon  them  as  a  reg- 
ular source  of  income;  and  that  the  employer  did  not  know,  as  a  matter 
of  fact,  that  the  deceased  employee  received  any  gratuities.  It  did  not 
appear  that  the  gratuities  were  taken  into  consideration  by  the  parties 
when  the  contract  of  hire  was  made. 

The  amount  of  compensation  is  based  upon  "earnings."  It  has  been 
held  in  a  number  of  well  considered  eases  that  gratuities  are  to  be 
treated  as  earnings,  and  are  to  be  taken  into  account  in  computing  com- 
pensation payable  for  disability  or  death.  However,  it  can  not  be 
denied  that  there  is  room  for  fraudulent  claims,  based  upon  earnings  in 
the  form  of  tips  or  gratuities,  and,  after  full  consideration,  it  has  seemed 
best  to  place  a  limitation  upon  claims  in  this  form.  Accordingly,  it  is 
held  in  this  ease  that  no  allowance  of  death  benefits  based  upon 
gratuities  as  earnings  can  be  made,  for  the  reason  that  the  contract  of 
hire  between  the  deceased  employee  and  his  employer  did  not  contem- 
plate gratuities  or  tips  as  a  part  of  the  earnings  of  the  deceased 
employee.  Such  gratuities  should  not  be  treated  as  earnings  upon 
which  to  base  a  computation  of  compensation  unless  the  contract  of  hire 
is  made  between  the  employer  and  employee  with  reference  to  gratuities 
as  the  whole,  or  a  part,  of  the  remuneration  earned  by  the  employee  in 
the  performance  of  the  services  which  he  is  engaged  to  perform. 

A.   J,    PlIJ^BURY, 

Wnj.  J.  French, 
Commissioners. 
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(No.  45— April  25,  1914.) 

(Chapter  ITfl,  Lawi  WIS.) 


Accidental  Injubv — Hebnia — Compensation  Limited.— Unless  sd  employer  has 
knowledge  of  the  eiistence  of  a  hernia  prior  to  the  happening  of  ac  accident, 
disability  awards  for  hernia,  elaioied  to  result  from  accident,  will  be  made  only 
when  the  traumatic  origin  of  the  hernia  is  clearly  established,  and  any  award 
will  be  limited  to  cover  tbe  cost  of  operation  to  cure  the  hernia  and  for  the  dis- 
ability consequent  upon  such  operation,  except  for  such  disability  as  may  have 
existed  prior  lo  tbe  offer  on  the  part  o(  the  employer  or  insurance  carrier  to 
provide  for  such  operation. 

This  was  a  claim  for  eompensatioD  on  account  of  a  hernia.  The  facte 
are  stated  in  the  opinion.  Compensation  was  denied  for  want  of  proof 
of  accidental  injury. 

T.  C.  Vella,  for  Applicant. 

('.   W.   Fellowx,  manager  of  the   State  Compensation    Insurance 
Fund,  for  Defendant. 

One  Vincent  Mifsud,  on  his  own  behalf,  testified  that  on  the  21st  of 
January,  1914,  while  washing  dishes  in  the  employ  of  the  Palace 
Hotel  Company,  he  slipped  and  strained  himself  and  suflfered  an 
inguinal  hernia.  He  swore  positively  that  he  had  not  suffered  from 
hernia  before  that  time,  whereas  his  physician,  who  subsequently 
operated  on  him  for  hernia,  te.stified  that  he  had  examined  Mifsud  four 
or  five  months  before  the  operfition,  and  before  the  alleged  accident 
complained  of,  and  found  that  he  was  then  suffering  from  hernia  and 
at  that  time  advised  an  operation. 

This  incident  shows  why  it  is  necessary  for  this  Commission  to  view 
every  case  of  hernia,  alleged  to  be  the  result  of  accident,  with  suspicion. 
Indeed,  were  it  not  for  the  fact  that  the  applicant  in  this  ease  is  unable 
to  understand  or  to  spealt  the  English  languaRC,  and  had  to  give  his 
testimony  through  an  interpreter,  we  should  be  strongly  tempte<l  to 
institute  criminal  proceedings  against  him  for  perjury  in  swearing  that 
he  had  never  had  hernia. 

It  will  l>e  rarely,  if  at  all,  that  an  award  for  disability  indemnity  will 
be  made  by  this  Commi.ssion  for  injury  to  a  hernia  of  long  standing, 
unless  the  employer  had  knowledge  of  the  existence  of  such  hernia  prior 
to  the  happening  of  the  accident.  DiaabiHty  awards  for  hernia,  result- 
ing from  accident,  will  be  made  only  when  the  traumatic  nature  of  the 
hernia  is  clearly  established.  In  such  cases  the  award  will  he  made  to 
cover  the  cost  of  operation  to  cure  the  hernia,  and  for  the  disability 
consequent  upon  such  operation,  but  for  no  other  di.sability  except  such 
as  may  have  existed  prior  to  tlie  offer,  on  the  part  of  the  employer  or 
insurance  carrier,  to  provide  for  such  operation. 
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A  strict  adhprpnt-R  to  this  policy  is  reqiiisitf,  DOt  atone  to  guard 
employers  and  (heir  insurance  camera  against  fraudulent  claims,  but 
for  the  protection  of  honest  workmen  who  do,  in  fact,  suffer  a  hernia  aa 
the  result  of  an  industrial  accident. 

A.    J.   PiLLSBUBY, 

WiM,  J.  French, 
Commissioners. 


(No.  46— April  25,  1914.) 

(Chapter  176,  Caws  1313,) 

FRED    UEY,   Apiilicaiit.   vs.   PACIFIC    COAST   CASUALTY    COMPANY,    anu 

CHAS.  C.  MOORE  &  CO.,  Defendanti. 

I'EBHANENT    DlSABILITT    DEVF:LOI>lNa    AFTtR    DECISION    BT    THE    COMMISSION I'bO- 

CEOL'RE  oy  IwnrsTBiAL  Accident  Oom mission.— Where  aa  injured  employee 
has  been  award<>d  a  temporary  total  disability  indemnity  on  ai^ount  of  injnriex 
sustained  by  him  through  accident,  and  after  the  decision  of  his  case  by  the 
Commisaion  it  appears  that  the  injnrics  sustained  b;  him  are  peruinaent  in 
nature  and  not  temiiorary,  Ihc  findinss  and  award  will  be  amended  after  pro|>er 
notice  to  all  parties  and  opportunity  to  be  beard,  to  change  the  liability  of  tlie 
defendant  from  that  based  on  temporary  disability  lo  the  proper  rompenaation 
for  the  permanent  disability  shown  to  e^tiat.  The  defeDdaut  is  entitled  to  have 
•credited  to  his  ait-ount  on  the  ijermanent  diaability,  all  payments  he  may  have 
made  upon  the  basis  of  the  temporary  total  or  partial  diaability. 

Fred  Hey,  in  propria  persona,  for  Applicant. 
Dr.  C.  T.  Cutting,  medical  director  of  the  Pacific  Coast  Casualty 
Company,  for  Defendant. 
Applicant  was  injured  on  January  1,  1914,  in  Reclamation  District 
lOS,  Yolo  County,  while  moving  a  cable  on  a  sled,  his  left  wrist  being 
dislocated  and  broken.  He  claimed  a  temporary  total  disability,  also  a 
permanent  partial  disability.  He  had  recovered  sufficiently  to  be  able 
to  do  some  work  with  his  right  hand,  and  the  only  <|uestioE  was  as  to  the 
percentage  of  partial  disability.  He  was  allowed  compensation  for 
eight  weeks'  total  disability  based  on  average  weekly  earnings  of  $21.63, 
amounting  to  $112.48;  also  $19.67  for  three  and  one  seventh  weeks' 
temporary  partial  disability  (his  earning  power  being  estimated  at 
$12  per  week,  and  his  loss  of  earning  power  at  $9.63  per  week) ; 
and  also  $6.2(5  per  week  for  temporary  partial  disability  during  the  con- 
tinuance of  such  partial  disability  or  until  the  further  order  of  the 
Commission. 

H.  L.  White, 
Secretary. 

Note. — It   sulnaNiuently  developlnx  that  the  applirnnt    lind   sustiilnwl  n  permanent 
.ii.,.hii>iv,  notire  was  given  on  SeptembPr  2S,  1B14,  that  unlvsa  causi'  be  ahown  lo  the 
y,  the  flndiiin  and  award  would  be  amended  to  make  the  defendant  Unble  for 

■■,  partial  disability,  Inati-ad  ot  for  the  tempornry  dlHublllly  prevlou-'- 

irder  tu  this  effect  was  tlkil  by  tbe  Commission  on  Oetuber  6.   1914, 


the  permanent  partial  disability.  Inatnid  ot  for  the  tempor.iry  dlHiblllly  previously 
dochlnl.  An  order  tu  this  effect  was  tlkil  by  the  Commission  on  Oetuber  6.  1914,  — 
renson  beini  shown  to  tlw  contrary.     The  applkant  wan.  by  this  onler.  awarded 


,.„  _     cekly  itimihlllty  j! 

B  dc<tucteil  Trom  the  permanent  dlsabilll 
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(No.  14— April  27,  1914.) 

(Chnpler  ITS,  Laws  1911.) 


Contract  of  Rmploymbnt, — The  applicant  had  on  aeveral  occasioDs  been  employed 
by  the  hour  by  the  Federal  Tmosfpr  Co.  On  the  day  of  Ihe  accident  he  was 
asked  by  the  driver  of  one  of  its  anto  trucks  to  go  wilh  him  and  BEsist  him.  ITie 
latter  telephoned  to  the  office  of  the  company  for  permiBsioo  to  employ  the 
applicant,  and  the  applicant  atandini;  behind  him  during  the  convemattoD.  uoder- 
Btood  that  such  employment  was  authorised  by  the  person  in  charge  at  the  office, 
and  accordingly  went  with  auch  chauffeur  and  was  injured.  Held  that  such 
employment  was  at  least  implied  if  not  expressed  in  direct  terms  to  the  applicant. 

This  is  an  application  for  compensation  for  an  injury  caused  by  being 
struck  under  the  eye  by  the  crank  of  an  auto  truck.  The  facta  appear 
in  the  opinion.  Applicant  was  allowed  $37.38  for  4?  weeks'  tempo- 
rary total  disability ;  also  the  reasonable  value  of  medical  and  surgieai 
services,  not  to  exceed  the  sum  of  $40.00. 

John  Gallagher,  in  propria  persona,  for  Applicant. 
MyiHck  (fr  Decring,  attorneys,  for  Defendant. 

The  applicant,  John  Gallagher,  fre{iuent!y  applied  at  the  garage 
of  the  defendant,  Federal  Transfer  Company,  of  Ran  Francisco,  for 
employment  as  a  lumper  and  had  on  several  occasions  been  given  employ- 
ment at  the  rate  of  twenty-five  cents  ($,25)  per  hour.  On  the  morning 
of  the  8th  of  January  he  applied  as  usual,  and  one  Harrison,  chauffeur 
in  charge  of  an  auto  truck,  re(|uested  his  services  to  go  with  him  to  load 
and  unload  a  load  of  cement  inasmuch  as  Harrison  was  ill  and  unable 
to  do  the  work.  At  the  rei|ueat  of  Gallagher,  Harrison  applied  to  the 
down-town  office  of  the  company  for  permission  to  employ  Gallagher, 
and  Gallagher,  standing  immediately  behind  him  while  the  conversation 
over  the  telephone  was  being  conducted,  understood  and  had  a  right  to 
believe  that  his  employment  was  authorized  by  the  person  in  charge  at 
the  down-town  office,  and  accordingly  went  with  Harrison.  During  the 
trip  the  automobile  stopped,  and  at  Harrison 's  re<)ueat  Gallagher  under- 
took to  crank  it.  The  crank  flew  up  and  struck  him  under  the  eye 
causing  a  slight  wound  which  afterwards,  becoming  infected,  resulted 
in  a  very  serious  abscess  and  disability  continuing  for  several  weeks. 
There  was  a  conflict  of  testimony  as  to  whether  or  not  Gallagher  was 
actually  employed  by  the  Federal  Transfer  Company,  but,  in  view  of 
all  the  circumstances,  this  Commission  is  of  the  opinion  that  Gallagher 
had  a  right  to  assume  and  believe  that  be  was  in  the  employ  of  the 
Federal  Transfer  Company,  and  that  such  employment  was  at  least 
implied  if  not  expressed  in  direct  terms  to  Gallagher  himself.  We  are, 
therefore,  of  the  opinion  that  the  compensation  asked  for  should  be  paid. 

A.  J.  PiLLSBUKY, 

Will  J.  French, 
Commissioner  si  C 
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(No.  8— April  28,  1914.) 

(Chapter   176,  Lnwe   I»13.) 
ROBERT  C.  BROWN,  Applicant,  vb.  BOCA  MILLS  COMPANY.  Defendant. 
Mack  cC'  Green,  attorneys,  for  Applicant. 
B.  J.  Colditiff,  attorney,  for  Defendant. 
This  is  an  application  for  compensation  for  an  izgiiry  to  applicant 
caused  liy  falling,  while  acting  as  a  waiter  on  January  28,  IIIH,  at 
Boca,   California,   and   dislocating   and   fracturing   his   thumb.     The 
defendant  furnished  medical  attendance  to  the  applicant,  but  it  denied 
liability  for  compensation  on  account  of  his  intoxication  and  wilful 
■   misconduct.     The  Commission  found  that  the  injury  was  caused  by  the 
applicant's  intoxication,  and  denied  him  compensation, 

H.  Xj.  White, 
Secretary. 

(No.  44— April  28,  1914.) 
(Chnpter  ITS,  Laws  131S.) 
JOHN  SVENDSEN,  AppUiaat,  vh.  DOLLAR  STKAMSIIII'  LINE,  Defendant. 
F.  R.  Wall,  attorney,  for  Applicant. 
Irving  H.  Frank,  atlorney,  for  Defendant. 
The  applicant  claimed  to  have  been  injured  by  having  a  sack  of  grain 
fall  upon  him  while  loading  freight  on  board  the  steamer  Stanley  Dollar 
at  Portland,  Oregon,  on  February  4,  1914.     Held  that  the  evidence  was 
insufficient  to  show  that  an  accident  had  happened  to  applicant;  that  it 
tended  to  show  that  the  disability  complained  of  was  the  result  of  disease 
and  was  not  proximately  caused  by  acciilent. 

H.  li.  White, 
Sccrclary. 


(No.  72— April  28,  1914.) 

(Ch.ir>l*r   176,  Ijiwa   1913.) 
b.  <■.   VAN   VOKCK,  ApiiUraiit.   vj*.   ItlCIIAItllSO.V   ItAKINC   COMI'ANY.  and 
EMPLOYERS'   LIABILITY   ASSURANCE   CORPORATION,   Limited,   De- 

F.  C.  Van  Vone,  in  propria  persona,  for  Applicant. 

//.  C.  Huutitigion,  attorney,  for  Uefenilanls. 
This  is  an  applicati(m  for  eoinpensiition  for  an  injury  to  applicant's 
foot  caused  by  Ix^ing  kicked  by  a  horse  in  Los  Angeles,  California,  on 
February  16,  1914,     Applicant  worked  for  two  weeks  thereafter  and 
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was  then  forced  to  cease  on  account  of  the  injury.     He  was  offered 
another  positioii  but  was  unable  to  accept  it  because  of  his  injury. 

The  Commission  awarded  applicant  compensation  for  two  weeks 
temporary  disability  amounting  to  $23.70,  but  denied  that  he  was 
entitled  to  payment  for  medical  and  surgical  services,  other  than  those 
furnished  by  the  defendants,  inasmuch  as  the  latter  were  not  requested 
or  afforded  opportunity  to  furnish  them. 

H.  L.  White, 
Secretary. 

(No.  84— April  28,  1914.) 

{ClulpWr  176.  Lbiwb   1913.) 

E.  V.  LOUGH,  Applicant,  vs.  STANDARD  OIL  COMPANY.  Defendant. 

Di8ABir,iTT^WnAT  Constiti;te8^Waitino  I'ebiod. — Comiiensntion  is  allowed  only 
for  disBbility,  ami  H  miist  be  sucb  as  preveotB  the  injured  person  fro[D  workioK. 
Discharge  for  lack  of  work  does  not  constitute  disability.  DiKaMlitr  must  con- 
tinue for  more  Ihau  fourteen  days  to  entitle  apylicaDt  lo  compensation. 

This  is  an  application  for  compensation  on  account  of  ribs  broken 
while  running  a  plow.  The  facts  are  stated  in  the  opinion.  Compensa- 
tion was  denied. 

E.  V.  Lough,  in  propria  persona,  for  Applicant. 
K.  J.  Dillon,  attorney,  for  Defendant. 

On  or  about  the  second  day  of  January,  1914,  E.  V.  Lough,  the 
applicant  herein,  was  in  the  employ  of  the  Standard  Oil  Company,  at 
the  Murphy  Lease,  near  La  Habra,  California,  and  was  injured  while 
holding  a  heavy  plow  working  in  heavy  ground,  and  hauled  by  six 
mules.  The  handle  of  the  plow  struck  the  applicant  in  the  chest  and 
fractured  two  or  three  ribs  in  the  upper  part  of  the  chest.  A¥ith  a 
larger  degree  of  fortitude  than  of  discretion,  the  applicant  continued 
to  work  without  intermission  until  the  17th  day  of  January,  when,  at 
the  su^estion  of  one  of  his  superiors,  he  was  taken  to  Doctor  Davis, 
at  Brea,  for  treatment.  He  returned  to  work  on  the  28th  of  January, 
and  continued  to  work  until  the  first  day  of  March,  when,  with  others, 
he  was  discharged,  on  account  of  the  work,  upon  which  he  was  engaged, 
having  been  completed.  It  is  apparent,  from  the  evidence,  that  during 
the  whole  of  this  time,  from  January  2d,  the  date  of  the  injury,  until 
March  1st,  the  date  of  his  discharge,  the  applicant  was  in  poor  condition 
to  perform  the  work  that  he  was  performing,  but  he  nevertheless  per- 
formed it  to  the  satisfaction  of  his  employers,  and  witiiout  making 
complaint  to  his  superiors  of  his  inability  to  work.  On  the  second  day 
of  March  he  called  upon  Doctor  T.  G.  Devitt,  of  Los  Angeles,  who 
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found  symptoms  of  traumatic  pneumonia,  but,  according  to  Doctor 
Devitt's  testimony,  his  symptoms  had  passed  away  within  two  weeks 
from  the  time  of  examination.  On  the  24th  day  of  March,  applicant 
was  examined  by  Doctor  H.  A,  Johnston,  of  Anaheim,  California,  who 
found  that  the  fractured  ribs  had  entirely  healed,  that  the  alignment 
was  practically  perfect,  and  that  there  were  no  symptoms  at  that  time 
of  traumatic  or  other  pneumonia.  All  the  objective  symptoms  were 
normal.  The  applicant  remained  under  Doctor  Johnston's  observation 
from  the  24th  day  of  March  to  the  29th,  when  he  was  discharged  as  fit 
for  duty. 

Applicant  freely  admits  that  no  claim  for  compensation  would  have 
been  made  if  the  defendant  corporation  had  kept  him  in  its  employ,  but 
that  at  the  time  of  his  being  discharged  from  service,  he  was  not  in  such 
physical  condition  as  would  enable  him  to  secure  employment  with  some 
other  employer,  and  he  felt  that  the  company  owed  it  to  him,  in  view  of 
his  circumstances,  to  furnish  him  employment  that  he  could  follow  until 
he  should  have  fully  recovered  his  normal  health.  With  this  contention, 
this  Commission  entirely  agrees,  but  unfortunately  for  the  applicant, 
this  Commission  has  no  power  to  require  any  employer  to  furnish 
employment  to  an  injured  employee,  who  is  out  of  health  by  reason  of 
an  injury.  At  no  time  after  the  accident,  and  before  this  hearing,  was 
it  shown  that  applicant  suffered  any  disability  to  do  the  work  of  a 
common  laborer  for  any  period  of  time  as  long  as  fourteen  days,  the 
waiting  period  provided  for  in  the  Workmen's  Compensation,  Insurance 
and  Safety  Act.  Compensation  under  this  act  is  allowable  only  for 
disability,  and  the  disability  of  the  laborer  must  be  such  as  prevents  the 
injured  person  from  laboring.  We  think  that  if  at  the  time  of  the 
accident,  applicant  had  ceased  to  work,  and  had  gone  to  the  hospital  for 
treatment,  the  facts  would  have  abundantly  waiTanted  such  a  proceed- 
ing on  his  part,  but,  inasmuch  as  he  had  the  grit  to  go  on,  notwith- 
standing his  injury,  and  do  his  work,  there  was  no  basis  of  claim  on 
account  of  such  injury,  nor  was  there  after  the  first  of  March,  when 
he  was  finally  discharged,  for  he  himself  says  that  he  did  not  quit  on 
account  of  the  injury  but  on  account  of  being  discharged,  and  that 
he  would  have  continued  to  work  if  work  had  been  furnished  him. 
Notwithstanding  the  undoubted  hardship  which  the  applicant  suffered, 
we  can  find  in  the  evidence  no  justification  for  awarding  a  disability 
indemnity  in  this  ease. 

A.  J.  PlLLSBURY, 
WiLi,  J.  French, 
Harris  Wei n stock, 

Commissioners. 
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(No.  88— April  29,  1914.) 
(Chapter  1T«,  Laws  19IS.) 


KxTG.NT  or  Disability — W&itino  PeBiOD. — No  compensation  Is  allowed  where  Ibe 
disability,  caused  by  an  initiry.  does  not  last  more  than  fourteen  days,  or  where 
a  medical  examination  show's  that  the  inconvenience  caused  by  tbe  injury  does  nol 
prevent  the  applicant  from  following  his  occupation. 

This  was  an  application  for  compensation  for  a  burned  hand.     The 
facts  arc  stated  in  the  opinion.     Compensation  was  denied. 
Edwin.  M.  Stanley,  attorney,  for  Applicant. 
B.  G.  Wills,  attorney,  for  Defendants. 

On  or  about  the  second  day  of  March,  one  Jim  Kagaroflf  was  pain- 
fully, rather  than  severely,  burned  by  a  "flare-baek"  in  the  gas  plant 
of  the  Southern  California  Gas  Company  at  Los  Angeles.  He  was  at 
once  sent  to  a  hospital  and  so  well  attended  that  he  was  back  and  at 
work  in  ten  days  from  the  time  of  his  injury,  but  inasmuch  as  the  aun 
irritated  his  tender  skin  he  desired  night  work  instead  of  day  work, 
which  was  given  him.  However,  after  throe  nights,  he  was  discharged 
on  one  pretext  or  another  by  his  foreman,  whereupon  he  made  com- 
plaint of  ill  treatment  at  the  hands  of  his  employer  or  some  of  his 
employer's  representatives,  and  this  proceeding  was  instituted. 

In  the  course  of  the  investigation  made  by  the  employer,  it  was  ascer- 
tained that  Kagaroff  had  paid  the  foreman  and  a  go-between,  forty 
dollars  ($40.00)  for  his  day  job  and  that  a  further  demand  had  been 
made  upon  him  to  pay  thirty  dollars  ($30.00)  additional  for  his  night 
job,  against  the  payment  of  which  he  rebelled. 

To  the  credit  of  the  Southern  California  Ga-*  Company,  be  it  said, 
that  it  made  a  thorough  investigation  into  the  facts,  discharged  from  its 
eei-vice  all  who  were  in  any  way  implicated  in  this  "hold-up"  proceed- 
ing, and  compelled  restitution  of  various  sums  obtained  from  employees 
in  that  way.  They  should  have  gone  farther  and  prosecuted  the  rascals 
for  extortion. 

This  incident  is  introduced  in  this  opinion,  not  so  much  because  of 
any  immediate  bearing  which  it  may  have  upon  the  issues  involved,  but 
as  a  note  of  warning  to  employers,  who  have  in  their  employ  persons 
unacquainted  with  our  language,  to  be  watchful  that  no  such  villainy 
flnds  entrance  into  their  relations  to  their  employees.  It  is  bound  to 
make  trouble  if  it  does. 

Uufortiinalely  for  Kaganiff.  so  far  as  any  further  indemnity  on 
account  of  the  injury  complained  of  is  concerned,  an  impartial  medical 
examination  dis<'losed  nothing  in  his  condition  that  justifies  the  claim 
of  disability.     Whatever  iiieoiiveiiience  he  may  suffer  in  conse<(uence 
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of  his  injury  is  too  slight  to  prevent  his  following  his  occupation  as  a 
commoD  laborer.     Hence  our  refusal  to  award  a  disability  indemnity  in 


this  case. 


A.  J.   PiLLSBUBY, 

Will  J,  French, 

Commissioners. 


(No.  6&— May  1,  1914.) 

(Chapter  ITS,  Lans  191S.) 

IGNACIO  LERA.  Applit^nt,  vs.  FAIRCHlLD-GILMORE-WILTON  COMPANY, 

Defendant. 

CoUBHB  OK  IOmployuent — INJURY  BY  VEUicf.Es  IN  CiTY  STREETS. — An  injury  to 
a  workinmi  caused  by  bi'iug  run  down  by  a  vehicle  while  reiiajrini;  or  puttint; 
down   pavements   is   one   inherent   in   the  occupation   and   growing  out   of   the 

This  is  an  application  for  compensation  for  an  injury  to  the  foot. 
The  faots  are  stated  in  the  opinion.     An  award  was  made  of  $75.96 
for  nine  weeks'  temporarj'  total  disability.  Medical  and  surgical  services 
were  supplied  to  the  applicant  by  the  defendant. 
Ediiiii  ^f.  Staiilfij,  attorney,  for  Applicant. 
BrnduPr  ^Y.  Lcc,  attorney,  for  Defendant. 

Ygnacio  Lera  was,  on  the  3d  of  March,  working  in  the  streets  of  Los 
Angeles,  in  repairing  pavement,  when  an  auto  truck  came  suddenly 
.upon  him,  and  knocked  him  down,  and  ran  over  his  feet,  causing  severe 
laceration  and  bruising  of  the  fleshy  parts,  but  without  fracture  of 
bones,  or  serious  tearing  of  tendons.  The  only  i.ssues  involved  in  the 
controversy  are  as  to  the  nature  and  extent  of  the  disability,  and  the 
jurisdiction  of  this  Commission,  The  jurisdictiimal  issue  relates  to 
whether  or  not  being  injured  by  an  auto  truck  not  in  the  employ  of  the 
defendants  eould  be  said  to  arise  out  of,  and  happen  in  the  course  of, 
the  employment.  The  medical  evidence  offered  was  sufficient  to  make 
it  extremely  probable  that  the  applicant  will  not  have  entirely  recovered 
the  use  of  his  feet  and  ankles  before  the  2()th  of  May,  1914,  but  it  is 
reasonable  to  antieijiate  that  he  will  have  recovered  by  that  time. 

AVe  think  that  the  risks  of  being  run  over  by  vehicles  while  repairing 
or  pnttinsr  down  pavements  are  in  cxt-ess  of  tbc  risks  which  the  common 
citizenship  riuis  in  going  fnmi  place  to  place  along  the  streets  of  a  city, 
and  that  such  risks  may  rea.sonably  be  regardetl  iis  inherent  in  the  occu- 
pation. Injuries  sustained  by  -such  employees  in  such  manner  are 
therefore  to  be  reirarded  as  growing  out  of  an  eui|>loyment,  and  con- 
sequently bring  such  injured  per.sotis  within  the  jurisdiction  of  the 


D.gitizecbyG00glc 


INDUSTRIAL  ACCIDENT   COMMISSION  DECISIONS.  45 

Workmen's  Compensation,  Insurance  and  Safety  Act  and  the  Industrial 
Accident  Commission  of  the  State  of  California. 

A.   J.  PiLLSBURY, 

Will  J.  French, 
Commissioners. 


(No.  69— May  1,  1914.) 

(Ghnptpr  ITS.  Lows  IBIS.) 

F.  J.   KOLLMK,   Appliraul.   vm.   J.   n.   I..\NKKIISIIIM,   a\»   FIDKI.ITY    .^NO 

CASUALTY  COMPANY  OF  NEW  YORK,  Dcfeadante. 

Mriiicai.  Advice. — Certnin  iasiips  nrp  for  modienl  prnclitioners  lo  detcrmiuc.  and  lli(> 
Commission   must  rely  upon   their  b^st  judgment  and  acienCiflc  knowledge. 

Tbacmatic  NBrnosis.— WlieTe  an  cmployeo  repeives  a  blow  on  the  bead,  eausing 
no  apparent  aerious  injur.v,  but  from  wliicii  injury  results  a  sincere  belief 
on  his  part  that  he  ia  incurably  injured,  which  belief  incapacitates  him  for 
worli,  be  is  entitled  to  compensation  until  his  mental  balance  is  regained. 

This  is  an  applieation  for  compensation  for  injury  caused  by  being 
struck  on  the  head  by  a  falling  board.  The  facts  are  stated  in  the 
opinion.  Compensation  in  the  sum  of  $195.00  was  allowed  for  thirteen 
weeks  of  temporary  total  disability. 

Adolphe  Danziger,  attorney,  for  Applicant,. 

James  B.  Aruotd,  attorney,  for  Defendants. 
On  the  31st  day  of  Januarj'.  1914.  the  applicant  herein,  F.  J.  Rollnik, 
an  experienced  painter  and  decorator,  while  in  the  employ  of  J.  B. 
Lankershim,  of  Loa  Angeles,  undertook,  with  others,  to  move  a  high 
trestle  or  staginf^.  when,  in  some  manner,  a  1  xl2  board  15'  6"  in 
length  fell  from  the  top  of  the  staging,  one  end  striking  the  floor  and 
the  other  end  striking  Rollnik  on  the  crown  of  his  head.  A  severe  gashV 
was  made  in  the  scalp,  and  he  was  stunned  by  the  force  of  the  blow,  but  I' 
his  skull  was  not  fractured.  There  was  little  or  no  concussion  of  the' 
brain.  Expert  medical  and  surgical  testimony,  however,  clearly  estab- 
lishes the  fact  that  from  the  result  of  the  accident,  applicant  suffered 
traumatic  neurosis;  that  is.  he  fancied  he  was  perhaps  incurably  and 
almost  hopelessly  in.jured.  The  event  preyed  upon  his  mind  and  in- 
capacitated him  for  work.  His  symptoms  at  the  time  of  the  hearing 
were  altogether  subjective,  and  not  at  all  objective,  so  far  as  expert 
surgeons  and  physicians  could  determine.  Nevertheless,  the  injury 
was  as  real  to  him  as  though  his  skull  had  been  fractured,  or  if  he  had 
suti'ered  concussion  of  the  brain,  or  if  he  had  been,  as  he  imagined, 
seriously,  if  not  permanently,  injured.  He  was  not,  as  his  employers 
supposed,  consciously  malingering  or  simulating,  and  it  was  necessary 
to  give  him  a  little  further  time  in  which  to  regain  his  mental  balance 
and  normal  hopefulness  of  spirit.    We  think  that  he  should  regain  such 
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balance  and  be  able  to  return  to  work  by  the  17th  of  May,  a  period  of 
thirteen  weeks  from  the  date  of  his  injury,  and  perhaps  nothing  will 
more  contribute  to  that  desirable  result  than  to  have  this  issue  of  eoni- 
pensatiou  determined  once  and  for  all.  We  are  guided  in  this  by  what 
we  regard  as  exceptionally  valuable  and  expert  medical  and  surgical 
advice. 

Such  issues  are  for  medical  men  to  determine,  and  upon  their  best 
jiiilgnient  and  scientific  knowledire  this  Commiiwion  must  wholly  n'ly, 
A.  J.  P1LI.SB1IKY, 
Wii^  J.  French, 
CommissiiDirrs. 


(No.  :I0— .May  2,  Jfll4.) 

(CliaiJter  176.  Laws   1913.) 

THOMAS  J.  SPEXCEU,  Applicaut,   vs.  A.   POWD.  Defendant. 

C0LR8E  OF  Empix>ymknt — KviDE-NiK — ^BUBREN  OF  PROOF. — The  biirdpn  of  proof  is 
upon  the  applicant  to  show  by  a  preponderance  of  tbe  evidence  that  the  injury 
was  sustained  while  he  wes  performing  aervJce  ariaiog  out  of  nnd  incidental  to 
hiB  employment.     Evidpncc  held  insufficient  to  establish  this  fact 

This  is  an  application  for  compensation  for  the  spraining  of  an  ankle 
and  the  fracturing  of  two  ribs.  The  facts  are  stated  in  the  opinion. 
Compensation  was  denied. 

Thomas  J.  Spcnn-.r,  in  propria  pir.wna,  for  Applicant. 
Charlca  Del  Hondio,  attorney,  for  Defendant. 

The  applicant  in  this  case,  Thomas  J.  Spencer,  is,  by  trade,  an  auto- 
mobile machinist  when  he  can  get  such  work  to  do.  When  he  can  not, 
he  works  at  such  other  employment  as  he  can  find.  During  the  after- 
noon of  January  22,  1914,  he  worked  for  defendant  Dowd  in  unloading 
a  car  of  Ford  automobiles  at  Taft,  in  Kern  County,  California.  Shortly 
after  five  o'clock,  he  wis  paid  two  dollars  ($2.00)  for  his  work.  Up  to 
this  point  the  testimony  is  in  full  agreement.  From  this  point  on  the 
testimony  is  in  substantial  disagreement.  Speneer  declares  that  after 
he  and  Dowd  had  taken  a  glass  or  two  of  beer  together,  Dowd  requested 
Rpencer  to  come  to  the  storcn)om  after  supper  and  help  set  np  an 
automobile.  Tins  Dowd  positively  denies.  Spencer  says  that  he  was 
to  call  at  Ed  Dowd's  garage  and  get  some  tools  to  be  used  at  the  store- 
room, and  that  Dowd  passed  by  his  brother's  garage  on  the  way  to  the 
storeroom  and  assisted  Spencer  in  bringing  over  the  tools.  Dowd 
declares  that  nothiuo:  of  the  kind  transpired,  and  that  all  the  tools 
re<iuired  to  be  used  iu  setting  np  automobiles  were  already  in  the  store- 
room and  were  etmstantly  kept  there.  Dowd  admits  that  Speneer  came 
into  Ihc  storeroom  during  the  evening  and  "monkeyed"  around,  doing 
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a  little  work  he  ivas  not  asked  to  do,  but  that,  being  under  the  influence 
of  liquor,  he  did  little  else  than  to  talk  volubly  and  incessantly. 

The  accident  happened  at  the  garage  of  Ed  Dowd.  The  time  was 
about  6.30  p.  ni.,  when  it  was  quite  dark  and  the  garage  waa  badly 
lighted.  In  stepping  around  a  machine  upon  which  Dr.  G.  K.  Johnston 
and  Ed  Dowd  had  been  working,  and  by  the  side  of  which  Dr.  Johnston 
was  standing,  Spencer  stepped  off  into  a  pit  over  five  feet  in  depth, 
resulting  in  the  spraining  of  one  of  applicant's  ankles  and  the  frac- 
turing of  two  ribs,  causing  a  temporary  total  disability  lasting  in  excess 
of  three  weeks. 

There  is  no  issue  as  to  how  the  accident  happened.  The  main  issue 
is  as  to  whether  or  not  Spencer  waa  in  the  employ  of  A,  Dowd  at  the 
time  the  accident  happened.  Spencer  affirms  that  he  was;  Dowd  affirms 
that  he  was  not,  and  the  evidence  is  diametrically  opposed  and,  on  one 
side  or  other,  dishonest.  In  such  cases  it  is  diflScult  for  the  Commission 
to  determine  the  issue  with  satisfaction  to  itself  or  to  the  parties  to  the 
proceeding. 

However,  the  law  places  upon  the  applicant  the  onus  of  proving,  by  at 
least  a  preponderance  of  evidence,  that  the  injury  was  sustained  while 
the  applicant  was  performing  service  arising  out  of  and  incidental  to 
his  employment.  We  think  that  Mr.  Spencer  has  not  done  this,  and  for 
the  reasons  following ; 

(1)  The  accident  happened  at  Ed  Dowd's  garage  and  not  at  defend- 
ant A.  Dowd's  storeroom, 

(2)  If  applicant  was  in  the  employ  of  defendant  A.  Dowd  at  that 
time  it  was  that  he  might  procure  tools  at  the  garage  of  Ed  Dowd  and 
take  thcra  over  to  A.  Dowd's  storeroom  to  be  used  that  evening,  but, 
according  to  the  testimony  of  Dr.  G,  K.  Johnston— the  only  person  on  the 
premises  at  the  time  except  Spencer — Spencer  fell  into  the  pit  while 
advancing  toward  Johnston  and  talking  to  him  and  not  while  getting  or 
seeking  to  get  the  tools  he  alleges  that  his  employer  wanted  him  to  get. 
If  so,  the  injury  did  not  arise  out  of  or  happen  in  the  eonrse  of  the 
employment. 

(3)  A.  Dowd  testified  unequivocally  that  he  did  not  ask  Spencer  to 
come  back  that  evening,  that  he  did  not  ask  him  to  fetch  tools  from  the 
garage  of  Ed  Dowd  to  his  own  storeroom,  that  he  himself  did  not  help  to 
fetch  such  toitls,  and  that  no  such  tools  were  in  fact  brought. 

(4)  Ed  Dowd,  owner  of  the  garage,  testified  that  Spencer  said 
nothing  to  him  about  wishing  to  take  tools  from  his  garage  to  his 
brother's  storeroom,  that  if  any  were  taken  he  knew  nothing  of  it,  and 
that  it  was  not  customary  so  to  take  tools  from  his  garage  to  his  brother's 
storeroom , 

Against  the  testimony  of  these  three  witnesses,  we  have  only  the  un- 
supported statement  of  Spencer  himself,  and  it  is  manifest  that,  whether 
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rightly  or  wrougly,  tli«?  prepondcrniK^f  of  evidence  is  against  the  appli- 
cant, and  this  Coniniission  has  no  choice  except  to  find  against  him. 

If  the  aceident  had  happened  at  tlie  storeroom,  instead  of  at  the 
garage,  the  employment  of  Spencer  might,  perhaps,  have  been  legit- 
imately inferred  as  being  implied,  hut  happening,  as  it  did.  at  a  garagt! 
belonging  to  another  man,  the  pi-esumption  is  against  and  not  in  favor 
of  such  employment  at  that  particular  instant  of  time. 

The  defense  of  intoxication  had  little  or  nothing  to  snpport  it. 

A.    J.    PlLKSBrRY, 

AVlLL  J.    Fkencii, 

VommisKiottf  rx. 

(X„.  38— Jlay  +.  li)14.) 

(Cliiipter  ITS.  Laws   1813.) 

IVAU    ('.    liJO!tKUINI>,    .l,.,ifi.««(.    VR.    ('.    i:.    I,IX>Vn.    ANl>    STATK    TOM- 

I'KNSATION   l.NSl'l{AN<'K  FIND.  />./., i./<i»/-. 

O.  W.  Hoiiyc,  attorney,  for  Applicant. 

W.  L.  McConiicll.  assistant  manager  of  the  State  Compensation 
Insurance  Fund,  for  Defendants. 
This  is  an  application  to  determine  the  amount  of  compensation  due 
the  applicant  on  account  of  a  permanent  partial  disability,  he  being 
dissatisfied  with  the  amonnt  offered  by  the  State  Compensation  Insur- 
ance Fund,  the  insurance  carrier.  Applicant  is  a  oabinetmaker.  ased  2G 
years.  As  a  result  of  an  industrial  aceident  he  lost  the  index  finger  at 
the  middle  joint,  and  the  middle  and  ring  fingers  at  the  proximal  joint, 
and  suffered  a  peniiauent  stiffness  of  the  little  finger  of  the  left  hand. 
He  was  allowed  $10.69  per  week  (being  6,i  per  cent  of  his  average 
weekly  earnings)  for  sixty-six  weeks;  also  the  reasonable  value  of  the 
medical  and  surgical  services  rendered  him,  the  bills  for  the  same  to  be 
first  approved  by  the  medical  director  of  the  Industrial  Accident  Com- 
mission. 

H.  L.  White, 
Secretary. 

{No.  70— Way  4,  1914.) 

(Cliiipler  17fi,   Lnws  1913.1 
MRS.    3.    E,    SEXTON.    HENRY    ALOXZO    SEXTON,    RALPH    LAWRENCE 
SKXTON    AND    EUGENE    MAHVIN    SEXTON.    Applk-anli.    vs.    MASSA- 
CmSKTTS   HONIUNC;   AND   INSritANCK  COMPANY,  ANli  TWO  BOYtJ 
OIL  COMPANY,  Dffendaati. 

Dependents — Woman    Occcptibo    Illicit    BEf-»TioNsnip — Iixeoitiuatb    Chil- 
UREN. — A  woman  living  wilh  a  man  in  nn  illicit  relationship  can  not  be  r^arded 

children  of  the  pair.  living  with  the  father,  and  depondont  upon  him  for  support, 
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This  is  an  application  for  death  benefits  liy  illegitimate  children  and 
their  mother.  The  accident  occurred  in  Los  Angeles,  February  13,  1914, 
and  death  resulted  February  23,  1914.  The  other  facts  are  stated  in 
the  opinion.  Au  award  of  three  years '  earnings,  amounting  to  !|)2.250.00, 
was  made,  payable  in  the  following  manner :  $459.98  in  cash  (being  the 
present  worth  of  the  last  fifty-nine  weekly  payments  of  $9.37  each), 
and  $9.37  per  week  for  one  hundred  eighty-one  weeks,  payable  monthly 
at  the  option  of  the  insurance  carrier. 

Frank  P.  Dohcrty,  attorney,  for  Applicants. 
H.  W.  Kidd,  attorney,  for  Defendants. 

Something  more  than  thirteen  years  before  the  beginning  of  this  pro- 
ceeding, one  Julia  Elizabeth  Marvin  became  a  member  of  the  family  of 
Henry  T.  and  Terese  Sexton,  his  wife,  in  a  middle  western  state.  She 
was  at  that  time  seventeen  years  of  age,  and  Sexton  was  fifty-two.  The 
wife,  Terese  Sexton,  was  in  poor  health,  and  the  two,  much  to  the  dis- 
appointment of  Henry  T.  Sexton,  now  deceased,  had  never  had  any 
children.  Said  Henry  T.  Sexton  and  the  girl,  Julia  Elizabeth  Marvin, 
became  unduly  intimate,  with  the  result  that  it  became  apparent  that 
she  was  about  to  become  a  mother,  whereupon  Henry  T.  Sexton  declared 
that  he  would  cling  to  his  child.  He  and  Julia  Elizabeth  Marvin  then 
came  to  California  as  husband  and  wife,  and  took  up  their  residence  in 
Los  Angeles.  He  never  secured  a  divorce  from  his  wife  Terese,  because 
he  had  no  legal  right  to  obtain  a  divorce,  and  she  never  sought  a  divorce 
from  him  because  she  cherished  enmity  to  the  two  because  of  their  mis- 
conduct. During  the  twelve  years  or  so  of  their  residence  in  California 
as  husband  and  wife,  Henry  T.  Sexton  and  Julia  Elizabeth  Marvin  had 
bom  to  them  two  other  children,  thus  having  three  sons.  On  or  about 
the  13th  of  February,  1914,  Heni-y  T.  Sexton  was- so  seriously  injured 
that  on  the  23d  instant,  after  an  operation,  he  died,  without  regaining 
consciousness.  Hearing  of  bis  death,  Mrs.  Terese  Sexton  came  at  once 
to  Los  Angeles,  ascertained  the  condition  of  dependency  of  the  family, 
and  promptly  waived  any  rights  that  she  might  have  had  as  a  bene- 
ficiary under  the  Workmen's  Compensation,  Insurance  and  Safety  Act. 
In  fart,  she  became  reconciled  to  Julia  Elizabeth  Marvin,  and  rendered 
what  service  she  could  to  enable  her  to  obtain  the  death  benefit  provided 
by  the  law  in  such  cases. 

The  only  issue  involved  in  this  ease  is  as  to  who  the  dependents  are. 
In  our  opinion,  Julia  J^lizabeth  Marvin  can  not  be  regarded  as  a  depend- 
ent within' the  meaning  of  the  act,  because  she  was  not  the  wife  of 
Henry  T.  Sexton,  deceased,  nor  a  member  of  his  family,  in  the  common 
acceptance  of  the  term  "family."    However,  there  is  no  question  that 
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the  sons  of  Julia  Elizabeth  Marvin  and  Henry  T.  Sexton,  deceased, 
namely,  ITenry  Alonzo  Sexton,  Ralph  Lawrence  Sexton,  and  Eugene 
Marvin  Sexton,  were  wholly  dependent  upon  said  Henry  T.  Sexton  for 
support.  It  is  the  opinion  of  this  Commission  tliat  Julia  Elizabeth 
Marvin,  commonly  known  as  Julia  Elizabeth  Sexton,  being  the  mother 
of  these  children,  is  a  proper  person  to  be  appointed  trustee  for  handling 
the  death  benefit  payable  to  such  minor  children,  and  therefore  this 
award  is  made  to  said  Julia  Elizabeth  Marvin,  as  such  trustee. 

A.    J.    PlIJ^BllRY, 

Will  J.  French, 
Commissioners. 


(No.  73— May  4, 1914.} 

(Chapter  176.  Laws  1913.) 


Frank  J.  Salt,  claim  adjuster,  for  Applicant. 

Adam  Thompson,  attorney,  for  Defendant, 
The  defendant  suffered  a  tight  inguinal  hernia,  also  a  "T"  fracture 
of  the  tibia,  as  a  result  of  being  kicked  by  a  horse  on  January  10,  1914, 
while  he  was  employed  by  the  Club  Stables  of  San  Diego.  The  insur- 
ance carrier  for  the  employer  made  the  application  in  order  to  have 
the  amount  of  compensation  determined.  At  the  time  of  the  hearing 
an  operation  had  not  been  performed  for  the  hernia,  and  the  leg  was 
not  yet  well.  The  defendant  was  allowed  compensation  of  $9.75  per 
week  up  to  the  time  of  the  hearing,  amounting  to  $112.82,  and  $9.75 
per  week  thereafter  during  the  disability  resulting  from  the  injury  to 
the  leg ;  also  the  cost  of  surgical  and  hospital  treatment  necessary  for  an 
operation  to  cure  the  hernia,  together  with  a  temporary  total  disability 
indemnity  while  disabled  by  reason  of  said  operation,  the  applicant  to 
submit  to  the  operation  within  a  reasonable  time, 

H.  L.  White, 
Secretary. 

(No.   76— May  4,   1914.) 
{Chapter  176,  Laws  1913.) 
W.   M.   SWAKT,  Appliranl.   vh.   PANAMA  C'AI,lFOUNIA   KXI'OSITION  COM- 
PANY.    AND     MAICYLAND     CASUALTY     COMPANY     (a     cokpobation  ) , 
Diffiidaaln. 

FisiUNU  OF  Fact.— ■EvideQ<-e  of  mpdical  witnexiwH  hsid  t 
uf  the  a|)pli<^nt  was  diiE  to  nn  obscure  and  uuusual  ct 
iiut  to  auy  U(-<'i<lonl. 

The  facts  are  stated  in  the  opinion.    The  condition  of  the  applicant 
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was  diagnosed  by  the  attending  physician  as  Meniere's  disease,  which 
is  not  caused  by  accident.    Compensation  was  denied. 
6'.  H.  Van  Wiggle,  attorney,  for  Applicant. 

V.  G.  North,  manager  of  Soiithern  California  Claims  Division, 
for  defendant  Maryland  Casualty  Company. 

Applicant,  W.  M.  Swart,  was  at  work  upon  the  Exposition  pounds 
at  San  Diego,  on  the  9th  day  of  February,  1914,  engaged  in  knocking 
off  some  sheathing  with  a  hammer  as  high  as  he  could  reach.  All  at 
once  he  felt  something  give  away  in  his  head,  and  he  dropped  down 
on  the  floor  off  the  scaffolding.  The  fall  of  only  two  feet  did  not  hurt 
him,  hut  he  felt  sick  at  his  stomach,  and  speedily  became  wet  with 
sweat,  and  for  a  little  while  he  could  not  stand  without  holding  on  to 
something. 

A  half  hour  later  he  went  down  the  ladder  to  the  ground  floor, 
and  reported  his  condition  to  the  leading  man.  He  went  to  the  hos- 
pital and  to  the  hospital  doctor,  and  was  examined  by  a  number  of 
physicians  and  treated  by  some  of  them,  up  to  the  time  of  this  hear- 
ing. At  the  time  of  the  hearing,  he  professed  being  no  better  than  he 
was  eight  weeks  before;  that  at  times  he  gets  sick  at  his  stomach, 
and  dizzy,  and  stagers  as  if  drunk,  and  it  puzzles  him  to  stand  when 
he  gets  on  his  feet.  lie  had  been  in  bed  a  good  part  of  the  time,  and 
complained  of  pain  ini  back  and  the  right  side  of  his  head  and  his  ear. 
He  complained  of  deafness  in  his  right  ear,  and  that  the  sight  iu  his 
right  eye  was  affected,  sometimes  causing  him  to  have  double  vision. 

Testimony  in  regard  to  his  case,  of  several  reputable  and  competent 
physicians  and  surgeons,  was  takett  at  the  hearing,  hut  this  evidence 
did  not  show  that  the  ailments  complained  of  were,  in  any  proper 
sense,  the  result  of  any  injury,  but  rather  of  an  obscure  and  unusual 
disease;  that  a  greater  part  of  the  symptoms  were  clearly  subjective, 
and  that  the  disease,  if  any,  is  not  as  serious  as  applicant  imagines  it 
to  be;  in  short,  that  he  is  suffeiing  more  from  neurosis  than  from 
anything  else. 

In  such  matters  this  Commission  must  be  guided  by  the  best  medical 
and  surgical  advice  obtainable,  and  the  concensus  of  expert  opinion  is 
that,  whatever  may  be  his  disability,  it  was  not  the  result  of  any  acci- 
dent within  the  meaning  of  the  Workmen's  Compensation,  Insurance 
and  Safety  Act. 

A.   J.    PlLLSBUKY, 

WiLi-  J.  French, 
Commissioners. 

NOTK, — A  rfhpjirlnd  of  UiP  flntlliMts  and  awanl  In  this  cnap  was  applietl  for  on  Miiv 
IB,  1914,  on  the  ground  that  the  appUcant  had  further  evidence  to  produce  which 
could  not  by  ri-;isonahle  dtUKcncc  Imvi'  l>ecn  produi-.-d  nt  tlie  fomn'r  hearing.  A 
velie.irlnR  w™  Bninle.1.  further  H-stlmimy  laki'n  .^t  Sun  DIeso,  and  on  September  28. 
TSU,   the  nrdiT  uC  the  <\>mnilKsti)n  was  entered  cunrlrnilnK  the  original  Hndlngs  and 
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{No.40— May5, 1914.) 
<Clu»pter  ITS,  Laws  1913.) 


Charles  H.  Grauss,  in  propria  persona,  for  Applicant. 
Nat  Schmulowits,  attorney,  for  Defendants. 
This  was  an  application  for  indemnity  for  a  temporary  total  disability 
resulting  from  an  indirect  right  inguinal  hernia.  An  operation  was 
performed.  The  Commission  found  that  the  hernia  was  proximately 
caused  by  an  industrial  accident,  and  allowed  applicant  $25.71  for 
three  and  three  sevenths  weeks  of  temporary  total  disability;  also  pay- 
ment for  hospital  ami  surgical  services  rendered. 

H.  L.  WmTB, 
Secretary. 

(No.  74— May  5, 1914.} 
(Chapter  ITS,  Lawa  1913.) 


Frank  J.  Soil,  claim  adjiister,  for  Applicant. 
William  Williams,  in  propria  persona,  for  Defendant. 
This  is  an  application  made  by  the  insurance  carrier  to  have  the 
amount  of  compensation  due  defendant  definitely  ascertained.  Defend- 
ant suffered  a  right  inguinal  hernia  on  January  31,  1914,  in  San  Diego, 
while  assisting  in  moving  a  piano  upstairs.  The  applicant  had  re- 
<|uestf(l  him  to  submit  to  an  operation,  which  he  had  refused.  The 
Commission  allowed  defendant  $46.85,  for  five  weeks'  temporary  total 
disability  up  to  March  22,  1914,  and  payment  for  medical  services 
already  rendered ;  also  ordered  that  if  he  should  elect  to  submit  to  an 
operation  prior  to  September  22,  1914,  the  applicant  should  be  privi- 
leged to  designate  the  surgeon  to  perform  same  and  the  hospital  in 
which  it  should  be  performed,  and  should  pay  the  rest  of  such  surgical 
and  hospital  services,  together  with  a  temporary  disability  indemnity 
of  $9.37  per  week  while  defendant  was  disabled  by  reason  of  such 
operation. 

n.  L.  White, 
Secretary. 


D.gitizecbyG00glc 
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(No.31— May5, 1914.) 

(Chapter  116.   Lawa   19)3.) 
FRED  P.   BAEBY,  Applicant,  vs.  ABBEY  AUTO  SERVICE    (SMITH  &  PER- 
KINS, Pbopbietobb),  Defendant. 

Fred  P.  Barry,  in  propria  persona,  for  Applicant. 
W.  J.  Smith,  for  Defendant. 
This  is  an  application  for  compensation  for  a  broken  wrist,  caused  by 
being  struck  while  cranking  an  automobile,  in  Los  Angeles,  on  February 
7,  1914.  Applicant  was  allowed  $42.46  for  four  weeks'  temporary  total 
disability,  up  to  March  21,  1914,  also  $4.77  per  week  for  partial  disa- 
bility after  that  date  and  during  the  continuance  thereof  j  also  medical 
and  surgical  services  in  the  amount  of  $80.00. 

H.  L.  White, 
Secretary. 

(No.  39— May  5, 1914.) 

(Chapter  n«.  Laws   1911.) 
AI.l.ICK   I,.   MORSE   AND   GWENDOLYNN   EUNICE   MORSE,   Applicant),    va. 
KOVAI,   INDEMNITY   (IIMP.ANY.   AM)  1'A(^1FK'   I.ICllT   AND   I'OWKlt 
COMPANY,  Defcndantt. 

Dependbnct — Divorce — Child  Awarded  to  Mothee. — Where  there  has  been  a 
divorce,  and  a  minor  daughter  has  been  swarded  to  the  mother,  no  order  tor  the 
child's  support  having  been  made  b;  the  court,  the  father  is  not  responsible  for 
said  support,  and  (here  ia  no  presumption  of  Ihe  dependency  of  said  child  on 
the  father. 

Partial  Dependency — Voluntary  Contbibutions  fob  Soppobt  of  Child  Afteb 
Divorce.^ Voluntary  contributions  to  Ihe  support  of  the  employee's  minor  child, 
even  tbough  such  child  has  been  awarded  to  its  mother  by  a.  decree  of  divorce 
without  provision  for  support  by  the  father,  fixes  dependency  as  a  matter  of  fact, 
and  the  child  is  entitled  to  an  award  of  deftlh  benefits  based  upon  the  amount  of 
such  contributions. 

This  was  an  application  for  death  benefits  by  the  divorced  widow  and 
minor  child  of  the  deceased  employee.  The  facts  are  stated  in  the 
opinion.  An  award  was  made  to  the  minor  child,  as  a  partial  de 
pendent,  in  the  sum  of  $123.00. 

Allice  L.  Morse,  in  propria  persona,  for  Applicants. 

B.  a.  Wills,  for  Royal  Indemnity  Company.  Defendants. 

Sidney  Walter  Morse  was  a  line  patrolman  for  the  Pacific  Light  and 
Power  Company  and  was  accidentally  drowned  in  Peso  Creek,  in  Kern 
County,  California,  on  the  26th  day  of  January,  1914.  He  had  been 
married  to  Allice  L.  Morsti,  one  of  the  applicants  herein,  and  to  them 
had  been  born  a  child,  Gwendolynn  Eunice  Morse,  who,  at  the  time  of 
the  death  of  hor  father,  was  a  minor.  Husband  and  wife  had  separated 
and  by  order  of  the  Superior  Court  of  Kern  County,  made  and  entered 
on  the  12th  day  of  July,  1913,  a  final  decree  of  divorce  was  granted 
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Allice  L.  Morse  from  her  husband,  Sidcey  Walter  Morse,  the  cus- 
tody of  the  minor  child,  Gwendolynn  Eunice,  being  awarded  to  the 
mother.  Under  the  laws  of  California  the  parent  entitled  to  the  custody 
of  a  child  is,  unless  otherwise  ordered  by  the  court,  responsible  for  the 
support  of  such  child.  There  is,  therefore,  no  presumption  of  depend- 
ency in  favor  of  Gwendolynn  Eunice  Morse  and  against  the  employer 
of  the  deceased  or  the  insurance  carrier  of  the  employer  by  reason  of 
her  father's  death. 

Nevertheless,  there  was  evidence  to  show  that,  during  the  year  pre- 
vious to  his  death,  Sidney  Walter  Morse  had  contributed  to  the  support 
of  his  daughter  the  sum  of  forty-one  doUara  ($41.00)  and  it  is  fair  to. 
presume  that,  had  he  lived,  he  would  have  continued  so  to  contribute. 
Hence  the  award  of  three  times  forty-one  dollars  ($41.00),  or  a  total 
death  benefit  of  one  hundred  twenty-three  dollars  ($123.00)  seems  to 
be  warranted  by  the  law  and  evidence  in  this  case. 

A,  J.  PiLLSBURY, 

Will  J.  French, 
Commissioners. 


(No.  53— May  5,  1914.) 
(CbEpter  lie.  Laws  1913.) 


,RDEN  OP  Proof. — The  burden  of  proof  is  on  tlio  applicnut  to  establisli 
the  fact  of  his  iujury  and  disability  to  tbe  satisfaction  of  the  CoDimSssion.  Kul 
wbere  (he  injury  is  of  such  a  nature  that  objective  Bymplons  are  abBent.  depend- 
ence must  be  placed  on  the  history  of  tlie  ca.°e  given  by  tlie  applicant,  if  be 
appears  to  be  dependable. 

This  is  an  application  for  nn  injury  to  the  back  caused  by  a  fall  on 
January  22,  1914,  at  I-os  Angeles.  The  facts  are  stated  in  the  opinioo. 
An  award  of  $48.73  was  made  for  three  and  five  sevenths  weeks  of 
temporary  total  disability. 

J.  A.  Mvrphy,  iti  propria  pamona,  for  Applicant. 
Bradncr  11'.  Iji'c,  attorney,  for  Defendant. 

On  the  22d  day  of  January,  J.  A.  Mnrphy,  by  occupation  a  carpenter, 
in  the  employ  of  the  Cudahy  Packing  Company  at  Los  Angeles  fell 
from  a  seven-foot  step  ladder,  injuring  his  back.  The  defendant 
Casualty  Company  of  America  resists  payment  of  c-ompiinsation  on  the 
pround  that  the  injuries,  if  any,  were  trivial  and  did  not  occasion  dis- 
ability. At  the  hearin<r  it  was  sought  to  be  shown  that,  if  there  were 
disability,  it  was  occasioned  by  hmilm^)  and  not  by  accident. 

Wc  think  that  the  testimony  dors  not  substantiate  the  contention  of 
the  defendants.    Defendants'  physician  did  not  .see  applicant  until  two 
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weeks  after  the  injury,  by  which  time  external  marks  of  the  injury,  if 
there  were  any,  might  easily  have  disappeared.  The  record  made  by 
Dr.  A.  W.  Miller  at  the  City  Receiving  Hospital,  to  which  Murphy  was 
taken  immediately  after  the  accident,  shows  that  there  was  ao  injury, 
and  the  testimony  of  Dr.  P.  0.  Yost,  who  examined  Murphy  on  the  2d 
day  of  Februarj-,  makes  it  evident  that  Murphy  was  then  suffering 
much  pain  upon  motion  and  was  disabled  from  labor. 

It  is  a  matter  of  common  knowledge  that  injuries  to  the  back  are 
often  devoid  of  objective  symptoms,  and  great  dependence  must  be 
placed,  if  the  injured  person  be  dependable,  upon  the  history  of  the 
case  given  by  the  injured  person.  We  regard  Murphy's  testimony  as 
entirely  dependable.  The  evidence  of  his  employer's  representative  at 
the  hearing  shows  that  he  is  a  steady,  industrious  workman,  who  seldom 
laid  off  or  failed  in  performing  his  duties.  He  possesses  none  of  the 
characteristics  of  the  malingerer,  and  his  testimony  is  entitled  to  inucli 
credence.  Notwithstanding  the  fact  that  lame  back  cases  are  generally 
to  be  viewed  with  suspicion,  we  think  that  the  applicant  has  fairly 
established  his  claim,  and  we  make  our  award  accordingly. 

A.    J,    PlLLSBURY, 

Vfajj  J.  Pbencii, 
Commissioners. 


•{No.  52— May  6, 1914.) 

(Cliapler  ITS.  Laws  1913.) 


Marcus  W.  Robbins,  attorney,  for  Applicant. 
Frank  J.  Salt,  claim  adjuster,  for  Defendants. 
This  is  an  application  for  compensation  for  injuries  to  leg  and  foot 
as  the  result  of  being  kicked  by  a  mule  on  February  17,  1914,  in  San 
Diego.     Award  was  made  of  $8.44  for  one  week's  temporary  total  disa- 
bility; also  reasonable  value  for  medical  and  eut^ical  services. 

H.  L.  White, 
Secretary. 

(No.55— May6, 1914.) 

(Cliapler  176.  Laws   1S13.) 
C.   B.    ARMIGER.    Applia 

BuBDBR  OF  Pboof— Neglect  to  Repobt  Injubi.— Tbe  burden  o[  proof  1b  on  the 
applicant  to  show  Ihat  an  industrial  accident  was  the  proximate  cause  of  the 
lajuTj  complained  of.  A  failure  to  report  an  injury  at  the  time  it  bappens  and 
for  an  unreasonable  lime  afterward  mates  necessary  the  corroboration  of  th* 
testimony  of  tbe  injured  part;. 
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t  parable  unless  the  result 

This  is  an  application  for  compensation  for  an  injury  to  the  leg  and 
hip  claimed  to  be  caused  by  a  strain  while  lifting.     The  facts  are  stated 
in  the  opinion.     Compensation  was  denied. 
A.  L.  Wissberg,  attorney,  for  Applicant. 
Frank  Davis,  for  Defendant. 

The  applicant  in  this  case  alleges  that,  on  or  about  the  16th  of  Feb- 
ruary, 1914,  while  in  the  employ  of  the  Townsend-Davis  Baking  Com- 
pany, at  San  Diego,  California,  and  while  attempting  to  place  a  box  of 
bread  (weighing,  together  with  the  Imx,  perhaps  as  much  as  110  or  115 
pounds)  upon  a  shelf  as  high  as  he  could  reach,  something  "kinked"  in 
his  leg  and  hurt  in  his  hip  causing  him  to  fall  upon  the  box,  and  that 
the  disability  consequent  thereon  lasted  until  the  30th  of  March. 

Applicant  admits  that  he  did  not  report  to  his  employer  that  he  had 
been  injured  in  any  way,  but  only  that  his  leg  hurt  hira  and  that  he 
could  not  do  the  work.  There  was  evidence  to  show  that  applicant  had 
limped  around  for  several  weeks  before  the  injury  complained  of  and 
that  he  had  spoken  to  his  fellow  workers  of  the  fact  that  his  leg  hurt 
him  and  that  he  feared  that  an  old  trouble  (paralysis  of  the  lower  por- 
tion of  his  legs)  was  coming  back  on  him,  but  to  none  of  them  did  he  say 
anything  about  any  accident  having  happened  to  him. 

It  ia  the  most  natural  thing  in  the  world  for  one  who  gets  hurt,  if  he 
says  anything  alwiit  any  disability  from  any  cause  whatever,  to  tell  how 
he  was  hurt  at  the  time  that  he  is  hurt,  and  when  one  fails  to  do  this  at 
the  time,  but  waits  until  long  afterward,  the  presumption  resting  upon 
him  to  establish  the  fact  of  injury,  rests  all  the  harder  and  requires 
more  than  his  own  unsupported  testimony  to  establish  the  fact  of  injury. 
This  burden  applicant  has  not,  in  this  case,  fully  discharged. 

It  is  true  that  the  testimony  of  Dr.  G.  G.  Paull,  an  osteopathic 
physician,  tends  to  establish  as  a  fact  that  the  "nacro-iliac  articulatiou 
was  a  little  twisted  out  of  position,"  but  the  doctor  testified  that  he 
corrected  the  difficulty  with  one  treatment,  and  that  the  disability 
from  that  cause  should  not  have  lasted  longer  than  one  week  or  ten  days 
at  most,  which  would  not  have  been  sufficiently  long  to  allow  a  disability 
payment  under  the  compensation  act.  Therefore  we  conclude  that  the 
application  of  said  Armiger  for  relief  mu.st  fail  through  want  of  evi- 
dence to  sustain  the  fact  of  injury,  or,  if  there  was  an  injury,  through 
want  of  evidence  to  establish  sufficient  disability  resulting  from  such 
injury  to  entitle  him  to  compensation. 

A.  J.  PiLLSBUBY, 

H.  Weinstock, 
Commissioners. 
i:„i,-     r.GoO^^lc 
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(No.  87— May  6, 1914.) 

<Cli:ipler  176.  Laws  1913.) 
ARCHIE  BAINEY,  Applirant,  tb.  W.  McCLAlN,  Defendant. 

Accident — Co^TlllBUTOBY  Nkglkiente. — Contributory  negligence  on  the  pnrt  of  the 

injured  person  is  not  a  defense  to  a  claim  for  compensation  for  disability,  as  the 

result  of  the   injurj-. 
PiiTRiciAK.— The  employer  may  select  the  physician  to  treat  the  injured  peiBoa  and 

it  is  incumbent  upon  the  latter,  if  he  accepts  the  services  tendered,  to  cooperate 

with  such  physician  in  effecting  a  cure. 

The  facts  are  stated  in  the  opiDioD.  Award  was  made  in  the  sum  of 
$13.14  for  two  weeks'  total  disabilitj',  and  $1.95  per  week  during  the 
period  of  temporary  partial  disability ;  also  payment  for  medical  services 
rendered  applicant. 

M.  McDonald,  for  Applicant. 

G.  W.  Widcliffe,  attorney,  for  Defendant. 

On  the  13th  of  February,  1914,  the  applicant  in  this  case  was  assisting 
to  clear  out  some  boxes  and  rubbish  from  the  basement  of  the  Owl  Drug 
Company  at  Fifth  and  Broadway,  Los  Angeles.  He  had  piled  the 
rubbish  on  the  elevator  and  his  employer,  looking  down  from  above, 
saw  that  some  of  the  pieces  stuck  out  over  the  edge  of  the  elevator  plat- 
form. He  called  to  applicant  to  straighten  them  out.  The  applicant 
straightened  out  some  of  them  and  called  out  that  it  was  all  right  and 
started  the  elevator,  but,  as  a  matter  of  fact,  a  piece  of  2  by  4  still  stuck 
out  over  the  edge  and  caught  against  the  wall,  and  striking  against  some 
other  material,  pushed  the  applicant  ofE  the  edge  of  the  elevator.  His 
leg  was  caught  between  the  elevator  and  the  wall  and  would  have  been 
taken  off  had  it  not  been  that  the  elevator  was  brought  to  a  full  stop  by 
the  obstruction.  The  payment  of  compensation  was  resisted  on  the 
grounds  of  intoxication  and  wilful  misconduct.  There  was  no  evidence 
at  all  to  establish  the  charge  either  of  intoxication  or  of  wilful  miscon- 
duct ;  a  rather  inexcusable  carelessness  in  failing  more  carefully  to  see 
that  nothing  projected  over  the  side  of  the  elevator  platform.  By  reason 
of  the  accident,  painful  injuries  were  inflicted,  and  at  the  time  of  the 
hearing,  April  16,  1914,  the  disability  had  not  entirely  disappeared. 
Certain  nerves,  probably  the  anterior  tibial,  were  paralyzed,  causing  in- 
ability properly  to  use  the  flexor  muscles.  We  think  this  incapacitates 
the  injured  employee  to  do  the  work  he  was  doing  at  the  time  of  the 
injury,  and  have  tixed  his  loss  of  earning  power  thereby  at  three  dollars 
($3.00)  per  week,  sixty-live  per  cent  of  which  equals  one  dollar  and 
ninety-five  cents  ($1.95)  per  week.  This  will  be  continued  for  a  reason- 
able time,  during  which,  by  proper  treatment,  either  by  massage  or  an 
operation,  complete  recovery  can  be  effected.  It  is  incumbent  upon  the 
employer  to  furnish  this  treatment,  and  he  is  privileged  to  select  the 

.;oogic 
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physician  if  he  desires  to  do  so.  It  is  also  incumbent  upon  the  injured 
employee,  if  he  accepts  such  treatment,  to  cooperate  faithfully  with  the 
physician  in  effecting  a  cure.  Whenever  the  physician  treating  the  case 
declares  the  patient  cured,  defendant  is  authorized  to  cease  making  the 
payments  required  by  this  award, 

A.  J,  PiLLSBXJBY, 

Will  J.  French, 
Commissioners. 


(No.  98— May  6, 1914,) 

(Cliapler  ITS,  Laws  1913.) 


Uebnia. — Tbere  muRt  be  direct  and  positive  testimODj  to  establish  the  accidental 
character  of  a  rupture.  It  is  uBually  the  result  of  disease  or  abdominal  weakuen. 
Ttie  accident  is  usualtj  the  occasion  ratlier  than  tbe  cause  of  tiie  iDjuT7. 

The  facts  are  stated  in  the  opinion.     No  compensation  waa  awarded. 
C.  Hertert,  in  propria  persona,  for  Applicant. 
Roy  E.  BtpAam,  adjuster,  for  Defendants. 

The  applicant  in  this  cause  allege  that^  on  or  about  the  20th  day  of 
January,  1914,  while  working  as  a  stevedore  for  the  E.  K.  Wood  Lumber 
Company,  and  helping  to  carry  a  heavy  timber,  he  slipped  and  ruptured 
himself.  However,  he  continued  to  work  off  and  on,  as  stevedores  do, 
some  of  the  time  doing  heavy  work  and  his  full  share  of  it,  up  to  the 
3d  day  of  April ;  in  fact,  until  the  morning  of  the  4th,.  when  he  quit  on 
account  of  the  pain  from  his  rupture. 

The  facts  may  be  exactly  as  he  states  them  but,  unfortunately  for  him, 
bis  statements  are  entirely  without  corroboration.  He  was  able  to  pro- 
duce no  witness  who  remembers  of  his  speaking  of  being  injured  at  the 
time  of  the  injury  and  he  was  not  examined  by  any  physician  until  the 
4th  of  April,  and  during  that  interval  he  worked  for  employers  other 
than  the  E.  K.  Wood  Lumber  Company. 

In  view  of  the  fact  that  rni)ture  is  seldom  in  any  proper  sense  the 
result  of  an  accident,  but  usually  the  result  of  a  progressive  disease  or 
abdominal  weakness  to  which  the  accident  ordinarily  bears  the  relation 
of  occasion,  rather  than  of  cause,  this  Commission  must  require  very 
direct  and  positive  testimony  to  establish  the  accidental  character  of 
any  rupture  or  hernia.  Not  being  able  to  furnish  such  testimony  the 
application  of  Mr,  Hertert  for  relief  in  the  premises  must  be  denied. 

A.  J.   Pu,l-r-BURT, 
H.    WeIN  STOCK, 

Com  missioners. 


.Goo^^lc 
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{No.  50— May  7,  1914.) 

(Chapter  176.  Laws  1»13.) 

THK(«M)ItK  Lt'CIKN  anu  ANNA  I,IM!IBN.  AppKraaU.  vs.  JUDSON  MANU- 
FA(.vrt;RIXG  COMl'ANY,  and  (IALIBXJRNIA  CASlIAI/rY  INDEMNITY 
EXCHANGE,  Defendanlt. 

Accident — Buboen  of  Proof. — The  burdt-n  of  proof  is  upoD  ao  applioaat  for  death 
benolits  to  establish  the  fact  of  accident  and  that  the  deatb  was  proximately 
caused  thereby.  lo  this  case  death  was  caused  by  streptococcic  pneumonia,  but 
while  the  latter  was  not  unl'kely  the  result  of  some  injury,  there  was  do  evi- 
dence to  show  when  the  injury  took  place,  whether  in  or  outside  of  the  employ- 

This  is  &n  applicatioD  for  death  benefits  by  the  parents  of  the 
deceased.  The  facts  are  stated  in  the  opinion.  Death  benefits  were 
(.lenied. 

Theodore  and  Anna  Lucien,  in  proprvi  persoiue,  for  Applicants. 
Hamilton  A.  Bauer,  attorney,  for  Defendants. 

Theodore  Lucien,  Jr.,  a  colored  lad  of  sixteen,  was,  on  or  about  the 
21st  day  of  February,  1914,  employed  In  the  manufacturing  plant  of 
the  Judson  Manufacturing  Company  at  Emeryville,  Alameda  County, 
California.  That  night  he  came  home  Ihnping  and  complained  to  his 
mother  that  he  was  hurt  while  pushing  a  truck  of  scrap  iron  uphill.  To 
another  he  said  that  he  had  slipped  and  strnek  his  leg.  To  another  he 
said  something  about  an  injury  to  the  calf  of  his  leg.  To  another  he 
said  that  his  back  hurt.  To  another  he  complained  that  his  ankle  had 
been  sprained.  To -another  he  said  that  he  had  strained  his  abdomen; 
and  in  a  signed  letter,  written  to  his  employer,  the  complaint  given  was 
a  sprain  of  the  leg.  On  the  evening  of  the  21st  he  went  for  a  short  walk 
after  supper,  but  soon  returned  and  went  to  bed,  and  on  the  day  fol- 
lowing he  had  a  high  fever  and  suffered  much  pain,  but  a  physician 
was  not  called  in  until  the  24th.  He  grew  steadily  wor.se  nntil  the  1st 
of  March,  when  he  was  taken  to  the  Merritt  Hospital,  where,  on  the  2d 
of  March,  he  died  of  streptococcic  pneumonia.  The  question  for  this 
Commission  to  decide  is  whether  or  not  death  was  proximatel.v  caused 
by  accident.  The  determination  of  the  issne  is  of  much  difficulty. 
However,  there  is  no  clearly  defined  evidence  of  any  particular  accident 
happening  at  any  parlicular  time,  and  me<lieal  authorities  consulted  are 
strongly  of  the  opinion  that  the  streptococcic  pneumonia  was  the  result 
of  an  infection,  and  that  the  infection  in  the  leg  must  have  antedated 
the  time  of  the  alleged  accident  (Pcbniary  21st)  by  several  days,  inas- 
much as  there  was  infection  and  fever  on  the  night  of  the  21st,  which 
could  not  have  arisen  out  of  an  injury  .sustained  by  accident  on  the 
21st;  i.  e.,  the  disease  was  in  actual  progress  on  the  day  when  it  is 
alleged  that  an  injury  happened  throngh  accident,  and,  if  so,  the  death 
could  not  have  resulted  from  any  such  accident.    The  disease  was  not 
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unlikely  the  result  of  some  injury,  but  there  is  no  evidence  to  shoiv 
when  the  injury  took  place,  whether  in  the  employment  or  outside  of 
the  employment,  or  at  any  time  whatever,  and  it  is  possible  for  sueh  a 
disease  to  develop  and  terminate  fatally  without  the  happening  of  any 
accident  or  injury  whatever.  Therefore,  we  are  compelled  to  deny  the 
payment  of  a  death  benefit  in  this  ca.se. 

A.   J.    PiLIfiBURY, 

WiiJi  J.  Pbench, 
Commissioners. 


(No.  56— Jfay  7,  19U.) 


Partiai,  Disability — Dismeuhermknt.— A  dismomberuiont  of  the  body,  although 
sliRlit.  aud  although  the  injured  ppraon  Las  returned  to  his  em  ploy  men  t  at  his 
former  wages,  creates  a  partial  disability  ;  it  causes  an  inability  to  compete  with 
whole  men  in  obtaining  employmnnt,  and.  in  the  average  man,  results  in  a  lower 
earning  power. 

Memc.il  Services. — The  emplojer  has  the  right  to  select  the  physician.  He  must 
lake  the  initiative  and  must  act  promptly  in  so  doing.  If  he  fails  to  do  so,  he 
ean  nut  afte^^^'anI  require  the  Injured  person  to  change  his  phyKician. 

This  ia  an  application  for  compensation  for  loss  of  the  forefinger  of 
the  left  hand  at  the  middle  joint.  The  facts  are  stated  in  the  opinion. 
The  applicant  was  allowed  compensation  of  $15.00  a  week  (being  *i5 
per  cent  of  his  averape  weekly  earnings),  for  twenty-eight  weeks, 
amounting  to  $420,00,  together  with  the  expense  of  medical  and  sur- 
gical treatment. 

Linn  A.  Basifftt.  in  propria  pi-rsotia.  for  Applicant. 
E.  L.  StockirdI,  attorney,  for  Defendant. 

Linn  A.  Bafisett,  the  ajiplicant  in  this  ca.se,  is  a  machine  man  in  a 
planing  mill  and  an  experienced  workman.  On  the  28th  of  January, 
1914,  he  sustained  an  injury  by  accident,  resulting  in  the  loss  of  the 
forefinger  of  the  left  hand  at  the  middle  joint.  After  a  temporary 
total  disability  of  nearly  six  weeks  he  returned  to  the  same  work  for 
the  same  firm  at  the  same  wages  he  wa.s  receiving  at  the  time  of  his 
injury.  Defendant  ^Wna  Life  Insurance  Company  tendered  weekly 
disability  indemnity  payments  to  applicant  for  three  and  four  sevenths 
weeks,  beginning  with  the  fifteenth  day  after  applicant  quit  work  on 
account  of  the  injury  and  ending  when  he  returned  to  work  on  the  9th 
day  of  March,  and  thereupon  refused  further  payments,  on  the  ground 
that  the  disability  had  terminated,  in  consequence  of  M-hich  action 
ppplicant  instituted  this  proceeding. 

i:Qi,.r::::G00'^lc 
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Subdivision  (ft)  2  (5)  of  section  15  of  the  Workmen's  Compensation, 
Insurance  and  Safety  Act  reads  in  part  as  follows: 

"If  the  accident  causes  permanent  disability  the  percentage  of 
disability  to  total  disability  shall  be  determined  and  the  disability 
indemnity  computed  and  allowed  as  follows:  for  a  ten  per  cent 
disability,  sixty-five  per  cent  of  the  average  weekly  earnings  for 
a  period  of  forty  weeks,"  etc. 

The  Schedule  for  Rating  Permanent  Disabilities,  prepared  under  the 
direction  of  the  Commission,  affords  only  prima  facie  evidence  as  to 
what  -such  ratings  should  be,  and  evidence  may  at  any  time  be  intro- 
duced or  investigations  made  to  show  that  other  ratings  than  those  pro- 
vided in  the  schedule  should  be  made.  The  schedule  as  prepared 
embodies  the  best  experience  of  the  world  in  such  matters,  as  well  as 
the  expressions  of  the  personal  views  of  hundreds  and  even  thousands 
of  employers  and  employees.  Therefore,  the  ratings  given  by  the  rating 
schedule  are  not  lightly  or  inconsiderately  to  be  thrust  a.side  in  favor  of 
the  expressions  of  views  of  a  limited  munber  of  persons. 

Defendant  jEtna  Life  Insurance  Company  introduced  testimony  to 
show  that  in  the  ease  of  Bassett  all  disability  had  ceased  at  the  end  of 
live  or  six  weeks  from  the  date  of  the  injury,  for  the  reason  that  appli- 
cant had  returned  to  work  and  wa.s  no  longer  suffering  from  disability, 
and  for  the  further  reason  that  many  mill  men  more  seriously  injured 
than  he  are  earning  regular  wages  right  along,  which  testimony  brings 
up  for  consideration  what  constitutes  "disability"  within  the  meaning 
of  the  Workmen 's  Compensation.  Insurance  and  Safety  Act. 

The  Standard  Dictionary  defines  disability  as  "lack  of  ability  of 
some  sort,"  "impotence."  "a  state  of  being  disabled."  a  "crippled  con- 
dition," "rendered  incapable  of  proper  or  effective  action,"  etc. 

"Disability,"  as  used  in  adjusting  issues  arising  under  the  Work- 
men's Compensation,  Insurance  and  Safety  Act,  is  not  always  confined 
to  inability  to  earn.  Whoever  suffers  a  di-smemberment  of  the  body 
has  suffered  a  permanent  "disability"  within  'the  meaning  of  the  act, 
although  the  act  itself  recognizes  the  probability  that  the  disabled 
person  will,  after  the  lapse  of  a  reasonable  time,  proportionate  to  the 
percentage  which  his  disability  bears  to  total  disability,  rehabilitate 
his  earning  capacity.  That  is,  while  permanently  "disabled,"  he  is  not 
expected  to  be  permanently  incapacitated  from  earning,  and  the  number 
of  weeks'  componsafion  allotted  to  eai-h  percentage  of  disability  is 
expected  to  measure  with  substantial  acenrney  the  time  required  fully 
to  rehabilitate  the  earning  power  of  the  average  man,  not  the  excep- 
tionally capable  man,  in  any  particular  employment. 

However,  in  the  rating  schedule  above  referred  to.  something  is 
allowed  for  inability  to  compete  with  whole  men  in  obtaining  employ- 
ment, and  this  inability  will  continue  through  life.    Something  also  is 
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allowed  for  the  disablement  itself,  for  whoever  has  lost  an  eye,  a  hand, 
a  finger,  or  even  a  phalance,  has  suffered  a  permanent  loss.  If  he  is  a 
superior  and  resourceful  person  he  will  rise  superior  to  that  loss.  If 
he  is  not,  he  will  sink  to  a  lower  level  of  earning  and  living.  The  evi- 
dence adduced  by  defendant  -Etna  Life  Insurance  Company  may  be 
true  as  to  exceptional  men  in  particular  employments,  but  it  is  not  true 
as  to  the  subnormal  man,  and  not  mufh  more  nearly  true  as  to  the 
average  man,  and  it  is  to  meet  the  needs  of  the  averasre  man  that  our 
rating  tables  were  made. 

Therefore  we  are  of  opinion  that  the  rating  given  by  the  rating  table, 
which  takes  into  consideration  the  age,  the  occupation  and  the  nature 
of  the  physical  injury  or  disfigurement  of  the  injured  worker,  and 
represents  an  infinitely  broader  view  of  the  case  than  represented  by 
the  testimony  offered  by  the  defendant  insurance  carrier,  should  prevail 
in  this  case,  and  we  so  find.  Applicant  is  entitled  to  receive  sixty-five 
per  cent  of  his  wages  for  twenty-eight  weeks  as  compensation  for  the 
loss  of  the  forefinger  of  the  left  hand  at  the  middle  joint. 

Furthermore,  he  is  entitled  to  receive  the  reasonable  value  of  the 
medical  and  surgical  services  rendered  to  cure  and  relieve  him  from 
the  efl^ects  of  his  injury,  not  to  exceed  twenty-seven  dollars  and  fifty 
eents  ($27.50).  The  law  gives  the  employer  the  right  to  select  the 
surgeon  and  the  treatment,  but  he  must  not  sleep  on  that  right.  When 
an  employer  knows  that  an  employee  is  injured,  it  is  his  dutj'  to  take  _ 
the  initiative  in  the  matter  of  supplying  treatment.  lie  can  not  wait 
four  or  five  days  and  then  insist  upon  his  right  to  change  surgeons,  and 
he  need  not  wait  for  the  injured  person  to  apply  to  him  before  he  acts. 
First  aid  must  be  furnished  by  the  physician  who  can  first  be  reached, 
but  directly  thereafter  definite,  permanent  arrangements  for  treat- 
ment must  be  made  either  hy  employer  or  employee.  If  the  employer 
does  not  act  the  employee  may  do  so.  and  may  hold  the  employer  or  his 
insurance  carrier  responsible  for  the  rcasotiable  expenses  of  the  treat- 
ment to  be  allowed  by  this  Commission.  In  this  case  the  employer  did 
not  act  with  promptness,  and  the  employee  selected  his  own  surgeon 
and  very  properly  refused  to  change  surgeons  and  treatment  four  or 
five  days  after  the  injury. 

A.  J.  Pn,LSBtjRy, 
■\Vu,i,  .1.  French. 
Commissioners. 
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(No.  86— May  7,  1914.) 

(Cluipler  176.  Ijiwh  191S.) 


DisABiLiTT — '?iIb)ical  EVIDENCE. — In  certain  cases  reliance  mast  be  placed  upon 
the  evidence  of  physicians  as  to  the  existence  of  disability.  Where  the  opinion 
of  physicians  is  that  the  disability  is  not  sufficient  to  prevent  the  injured  em- 
ployee from  resuming  his  employment,  the  Commission  will  be  guided  by  it. 

Independent  Contbactob — -Euployeb  of  Owner. — -Where  tbe  one  who  hires  the 
injured  person  is  not  an  independent  contractor,  but  is  merely  employed  by  the 
owner  to  superintend  the  work,  the  liability  to  pay  compensation  doea  not  rest 
on  him  but  on  the  owner  alone. 

This  is  SD  application  for  twelve  weeks'  compensation  at  $22.00  per 
week,  and  medical  expenses,  for  an  injury  to  the  wrist,  caused  by  its 
being  cut  by  a  chisel,  the  accident  occurring  on  January  26,  1914,  in 
San  Diego.  The  other  facts  are  stated  in  the  opinion.  Compensation 
for  two  weeks  at  $15.00  per  week  (the  same  being  65  per  cent  of  his 
average  weekly  earnings)  and  the  reasonable  cost  of  medical  treatment 
were  allowed, 

0.  A.  Batcheldcr,  in  propria  persona,  for  Applicant. 
Rogers  &  Davis,  attorneys,  for  Defendants. 

On  the  15th  day  of  November,  1913,  Mary  E.  Powers  entered  into  a 
written  contract  with  Charles  \V.  Kreis,  whereby  he  was  to  enter  her 
employ  as  superintendent  of  construction  of  a  five-room  cottage  and  a 
frame  store  building  to  be  erected  in  Ttfission  Hills,  San  Diego,  on  a  lot 
owned  by  said  Mary  E.  Powers.  For  this  service  said  Charles  W.  Kreis 
was  to  receive  five  per  cent  of  the  total  cost  of  the  building,  Mary  E, 
Powers  to  pay  all  bills  for  material  and  labor  certified  to  her  by  Kreis 
a^  superintendent.  Thereafter,  in  the  course  of  the  performance  of  his 
contract,  said  Charles  W.  Kreis  employed  C.  A.  Batchelder  as  a  car- 
penter to  work  upon  said  properties,  and  on  the  26th  day  of  January, 
while  so  employed,  applicant  Batchelder  cut  the  wrist  of  his  left  hand 
with  a  chisel.  The  wound  was  an  incised  puncture  involving  some 
smaller  blood  vessels,  but  the  chisel  did  not  touch  the  bone  and  no 
tendons  were  cut.  There  was  an  injury  to  the  annular  ligament  of  the 
wrist,  but  there  was  no  injury  of  a  permanent  disabling  character.  By 
reason  of  said  injury,  applicant  sustained  a  disability  for  four  weeks, 
at  the  expiration  of  which  time  nature  had  done  all  it  could  to  repair 
the  damage.  The  applicant,  however,  because  the  use  of  the  wrist  gave 
him  some  pain,  continued  to  be  idle  until  practically  the  date  of  the 
hearing.  According  to  the  evidence  of  his  own  physician,  such  idleness 
was  not  warranted  by  the  in.jury,  and,  in  such  matters,  this  Commi.ssion 
must  be  guided  by  niedieal  evidence.     Wc  think,  however,  that  the 
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applicant  is  entitled  to  receive  as  compensation  a  two-weeks  disability 
indemnity  and  the  reasonable  cost  of  the  medical  and  surgical  treat- 
ment, which  was  not  furnished  him  by  the  employer. 

By  virtue  of  the  contract  referred  to.  we  conclude  that,  although 
Batchelder  was  hired  by  Superintendent  Kreis,  he  was,  in  fact,  an 
employee  of  defendant  Mary  B.  Powers.  The  claim  for  compensation 
and  medical  treatment,  therefore,  is  one  which  should  be  made  against 
Mary  E.  Powers  as  the  real  employer,  and  not  against  Charles  W.  Kreis 
who,  by  the  terms  of  his  contract  of  hire,  was  an  employee  of  Mary  E. 
Powers  and  not  an  independent  contractor  within  the  meaning  of  this 
act. 

A.   J.    Pn-LSBURY. 

Will  J.  French, 

Commissioners. 

{No.  78— May  8,  1914.) 

(Chnpler  176.  LnWB  191S,) 


ArdDEKT — I'BOXJMATB  CAUSE — IlEBKtA. — CoTOiH-nsation  will  be  allowed  for  n 
liirnift  if  it  is  the  iiroiimatc  result  of  an  ai-cUlput:  but  if  the  hprnia  was  mercl.v 
nj^ravntcd  by  an  accident,  no  couippnsation  will  he  allowed. 

This  is  an  application  by  an  insurance  carrier  to  determine  its  lia- 
bility to  defendant  growing  out  of  a  complete  right  inguinal  hernia 
suffered  by  defendant  on  February  7,  1914,  by  slipping  while  ^ing 
downstairs  at  349  Montgomery  street,  San  Franci«co.  Defendant  had 
previously  had  an  incomplete  hernia,  and  was  wearing  a  truss  at  the 
time  of  the  accident.     The  ('<munission  held  that  the  ai-eident  was  not 

the  proximate  cause  of  the  beniia,  and  denied  compensation  to  the 
defendant. 

T.  A,  firaddni,  attorney,  for  Applicant. 

Ernrst  P.  Raivliiig,  in  propria  persomi.  for  Defendant. 

Compensation  for  industrial  in.iuries  is,  in  part,  ba.sed  upon  the 
principle  that  each  industry  must  take  care  of  its  own  killed  and 
wounded  and  those  dependent  upon  them,  but  it  is  not  fair  to  any 
industry  to  charge  it  with  the  cost  of  disabilities  not  created  by  or 
growing  out  of  such  industry  or  occupation.  Hernias  are,  properly 
speaking,  seldom  and  only  sometimes,  the  proximate  result  of  accidents, 
and,  when  they  are  not,  compensation  for  them  can  not  be  allowed. 

In  this  case  defendant  had  a  hernia  which  was  only  aggravated,  not 
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caused,  by  accident,  and  the  indiiatn.'  in  which  defendant  was  engaged 
at  the  time  is,  therefore,  not  properly  chargeable  with  the  cost  of  the 
disability  resulting  from  the  alleged  accident. 

A.    J.    PlLLSBURY, 

"Will  J.  French, 
Commissioners. 


(No.  81— May  8,  1914.} 

{Chiipler  176,  Lows   1913.) 
WILLIAM    FARLIN,    Applicant,   i 

William  Farlin,  in  propria  persona,  for  Applicant. 

E.  L.  Stockwell,  attorney,  for  Defendant. 
This  is  an  application  for  death  benefit  by  a  father  who  had  been 
partially  dependent  upon  his  deceased  son.  The  latter  was  electrocuted 
OD  January  3,  1914,  at  Point  Richmond,  while  repairing  a  telephone 
line  for  the  Los  Angeles  Pressed  Brick  Company.  Deceased  had  been 
contributing  about  one  fifth  of  his  earnings  to  his  father's  support; 
therefore  the  sum  of  $540.00  (being  one  fifth  of  three  times  deceased's 
average  annual  earnings  of  $900.00)  was  allowed  to  applicant.  The 
defendant  had  already  paid  $100.00  for  the  funeral  expenses  of  the 
deceased,  and,  upon  showing  necessity  therefor,  the  Commission  sanc- 
tioned the  commutation  of  the  balance  ($440.00)  to  a  lump  sum  pay- 
ment of  $430.71,  its  present  value. 

H.  L.  White, 
Secretarii. 


(No.  27— May  9,  1914.) 

(Chapter  176,  Laws  1913.) 
HONAM  PAPONOFF,  Apiilicant.  vs.  CALIPOIIXIA  INnUSTRIAF,  BAR  IRON 
AM)  STKi:!.  ItOI.LlN(!  MII.I-S,  anm  FIOIOLITV  AND  CASnAI/l'V  COM- 
I'ANY  OF  NEW  YORK,  Defendants. 

R.  A.  Dunitigan,  attorney,  for  Applicant. 
Ray  Eberhard,  attorney,  for  Defendants. 
This  is  an  application  by  a  widow,  residing  in  Russia,  through  her 
attorney-in-fact,  for  compensation  for  the  death  of  her  husband  who 
had  been  killed  on  February  7,  1914,  by  a  boom  falling  on  him  while 
he  was  at  work  in  the  miil.s  of  the  first  named  defendant,  in  Los  Angeles. 
Deceaiied  left  a  widow  and  eight  minor  children.  Three  years'  average 
yearly  earnings,  amounting  to  $1,800.00  were  ordered  paid  to  appli- 
cant's attorney-in-fact,  in  .sums  of  $:i0.00  everj-  fourth  week. 

IT.  L.  White. 
Secretary. 
r^ll— liraS  D.(jitizec  oyGooc^lc 
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(No.  51— May  11,  1914.) 

(Chanter  176,  Ijiwa  1913.) 
^rRS.   MAY    L.    WELLS.   . 

Mrs.  May  L.  Weils,  in  propria  persona,  for  Applicant. 
James  Lauagan,  attornoy,  for  Defendant. 
This  is  an  appJicatioa  for  eurapensation  for  an  amputated  finger, 
claimed  to  be  made  necessary  as  the  result  of  a  biirn  received  on  Febru- 
ary 6,  1914,  while  strikin<r  a  match  to  light  the  gas  for  a  body  ironer 
in  defendant's  laundry  in  San  Francisco,  the  wound  afterward  becom- 
ing infected.  The  Commission  held  that  the  evidence  was  insufficient 
to  establish  as  a- fact  that  the  injury  to  the  finger  occurred  in  the  course 
(if  the  employment,  and  denied  compensation. 

H.  L.  White, 
Seer  e  tar;/. 


(No.  130— May  11.  1914.) 

(Cluii'ter  ITG.  Laws  1913.) 


John  W.  Baity,  in  propria  persona,  for  Applicant. 
P.  S.  Haynes,  for  Defendants. 
This  is  an  application  for  compensation  for  a  permanent  partial  dis- 
ability caused  to  applicant  on  January  19,  1914,  by  having  hb  hand 
caught  in  a  machine  while  crimping  springs  for  mattresses  in  San  Fran- 
cisco. In  a  previous  accident  applicant  (a  ri{;ht-handed  man)  had  lost 
part  of  the  second,  third  and  little  fingers  of  his  right  hand.  In  the 
present  accident  the  remaining  part  of  tli&se  three  fingers  and  the  entire 
index  finger  and  thumb  of  the  .same  hand  were  cut  ofl'.  Applicant  was 
allowed  compensation  of  ^^.'M  per  week  ((15  per  cent  of  his  average 
weekly  earnings)  for  one  hundred  forty-two  weeks,  amounting  in  all 
to  $1,330.54,  which,  upon  applicant's  sufficient  showing  of  necessity 
therefor,  was  commnted  to  a  lump  sum  payment  of  $1,231.34.  its  present 
worth;  applicant  was  also  allowed  the  expense  of  medical  and  surgical 
treatment. 

It.  t,.  WniTK. 
Secretary. 
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(No.  32— May  20,  1914.) 

(Chapter  176,  IaiWs  1913.) 
WILLIAM    B.    ALLEN,    Applicant,   va.    SOUTHWESTERN    SURETY    INSUR- 
AN'CE  COMPANY,  anp  CALIFORNIA   PI-ANING   MILL  AND  LUMBER 
COMPANY.  DefendanU. 

BUBDEN  OF  P HOOF— Pbo XI HATH  Cause, — The  applicant  must  establish  the  Eoct  that 
his  disability  was  proiimatelj  caused  hy  an  industrial  accident,  and,  if  there 
previously  existed  a  diseased  condition  which  would  oE  itself  have  soon  resulted 
in  a  disability,  an  event  that  brJDEB  on  such  disability  is  Dot  a  proximate  eauKe 
but  a  mere  incident  thereof. 

This  is  an  application  for  compensation  for  disability  resulting  from 
peritonitis  caused  by  perforation  of  the  duodenum.  The  faets  are  stated 
in  the  opinion.     Compensation  was  denied. 

William  B.  Allen,  in  propria  persona,  for  Applicant. 
W.  0.  Norton,  attorney,  for  Defendants. 

William  B.  Allen  is  by  occupation  a  teamster,  and  on  or  about  the 
22d  day  of  January,  1914,  he  was  kicked  at,  but  not  hit,  by  a  mule. 
He  had  been  out  of  condition  for  a  few  days  and  had  complained  to  his 
associates  of  stomach  trouble  and  indigestion,  but  directly  after  this 
incident  with  the  mule  he  was  seized  with  severe  pain  and  was  forced 
to  quit  work,  and,  two  days  later  tlie  symptoms  becoming  alariuintr.  he 
was  taken  to  a  hospital  and  operated  on  in  the  expectation  of  finding 
an  inflamed  appendix.  Examination  showed,  however,  that  he  was 
suffering  from  peritonitis  caused  by  perforation  of  the  duodenum. 
This  perforation  was  caused,  in  turn,  by  duodenumal  ulcer.  Applica- 
tion was  made  to  this  Commission  for  eorapenaatiou  on  the  theory  that 
the  perforation  of  the  duodenum  was  caused  by  the  strain  of  avoiding 
the  kick  of  the  mule.  "While  it  is  possible  this  may  have  brought  on 
the  difficulty  immediately,  the  symptoms  complained  of  showed  that  an 
nleerated  condition  had  existed.  Competent  medical  advice  warrants 
this  Commission  in  finding  that  the  .strain  complained  of  was  a  men' 
incident  and  not  the  cause  of  the  perforation,  which  would  unquestion- 
ably have  taken  place  in  the  immediate  future  had  there  been  no 
unusual  strain  at  all  experienced  by  the  applicant.  We  think  the 
industry  chargeable  with  the  eonsef|uences  of  all  accidents  growing  out 
of  the  indiistry,  but  it  is  not  properly  chargeable  with  results  that  have 
only  a  coincidental  relation  to  such  accidents  and  are  not  proximately 
caused  by  them.  For  this  reason  compensation  muftt  be  denied  in  this 
case. 

A.    J.    PlU-SBUKY, 

Wn.i.  J.  French. 

CommisxiiDier.'i. 
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(No.  48— May  20,  1914.) 

(Chapter  ITS,  Laws  1913.) 

(»SSE    EDWARD   BURNK'n'.    Ap,.lir«,,t.    va.  (IKORUK   RYAN,    and    SOUTII- 

WKSTERN   SURETY    INSURANCE  COMPANY,  Dffendanti. 

K.  W.  Cannon,  attorney,  for  Applicant. 
R.  E.  Bigham,  attorney,  for  Defendants. 
This  is  an  application  for  compensation  for  an  injury  to  applicant's 
shoulder,  caused  by  falling  from  a  wagon  which  he  wa.s  driving  on 
January  19,  1914,  in  San  Francisco,  and  striking  his  right  shoulder. 
Medical  services  were  furnished  by  the  insurance  company.  The  latter 
paid  applicant  $75.00  compensation,  and  he  executed  a  release.  He 
subse<|uently  filed  his  application  herein,  claimini;  that  the  release  was 
ine<piital)Ie  and  should  be  declared  null  and  void;  that  he  rc(p«red  fur- 
ther medical  treatment  after  he  was  discharged  by  the  employer's  physi- 
cian; that  he  was  compelleil  to  employ  other  physicians  and  to  incur 
hospital  bills;  and  he  a.sked  for  compensation  for  a  permanent  total 
disability,  also  payment  of  the  bills  incurred  by  him.  Defendants 
claimed  that  any  disability  existing  after  he  was  discharged  as  cured 
by  the  company's  physician  was  caused  by  his  own  misconduct. 

The  Commission  decided  that  the  ai)pltcant  was  not  entitled  to  any 
compensation  in  addition  to  that  which  he  had  already  received. 

H.  L.  White, 
Src.iriarji. 

(No.  54— May  20,  li>14.) 

(Cliii;Mer  176.  Laws  1911.) 
MRS.  E.  B.  TURCEON,  AppIhaHt.  vs.  FOX  COMPANY.  Defi-ndanl. 

Dot  allowed  tor  disabUlt)'  If  it  dops  not  Inst  more 

<'(H*RHK  OK  EMrLOTMKNT. — Wliprp  it  is  the  duty  ot  an  pmployoo  to  go  lo  placvs 
away  from  Iit  pmiilojer's  offim  and  Ihen  to  reltim  thereto  to  make  a  reiiort. 
Klie  is,  at  nil  Riich  times,  aetine  in  the  course  of  her  employment  and  is  enlillcd 
(0  I'onippnsntion  if  injured  by  accident  at  such  times. 

This  is  an  application  for  compensation  for  an  injury  sustained 
while  alifihting  from  a  street  car  in  San  Franei.sco,  on  Kebruary  6, 
1914.  while  applicant  was  retuniinp  to  maite  a  report  at  her  employer's 
office  after  p«rformiiig  several  errands  in  different  parts  of  the  city. 
Applicant's  leg  was  injured,  and  some  of  her  teeth  were  loosened.  No 
compensation  was  allowed  for  lost  time,  as  applicant  was  not  incapac- 
itated for  more  than  fourteen  days;  .she  was.  however,  allowed  payment 
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of  medical  services,  amounting  to  $48.00;  also  the  reasonable  value  of 
dental  services. 

Mrs.  E.  B,  Tuiyeoii,  in  propria  persona,  for  Applicant. 
Daniel  H.  Knox,  attorney,  for  Defendant. 

The  applicant  was  injured  by  a  street  car  on  the  evening  of  February 
6,  1914.  The  conti-oversy  hinged  on  whether  or  not  she  was  in  the 
employ  of  the  Pox  Company  at  the  time  of  the  accident.  While  the 
evidence  was  somewhat  conflicting,  the  United  Railroads  of  San  Fran- 
cisco determined  the  time  of  the  accident  at  6.09  p.  m.,  by  reference 
to  its  records.  Applicant  testified  that  she  was  on  her  way  back  to 
the  office  of  defendant  in  the  Merchants'  National  Bank  Building  to 
report  the  results  of  her  day's  work  in  accordance  with  her  usual 
custom.  In  support  of  her  contention  is  the  testimony  of  both  the 
special  officer  and  the  night  elevator  operator  of  the  building.  The 
special  officer,  who  started  his  duties  at  six  o'cIo(!k  each  evening,  testi- 
fied he  had  seen  Mrs.  Turgeon  leave  the  building  "about  6.20  and  6,30" 
at  different  times.  The  elevator  operator,  when  asked  about  the  time 
applicant  came  into  the  building  during  the  evenings  of  her  employ- 
ment, testified  that  she  entered  the  building  "between  quarter  to  five 
and  eleven  o'clock." 

No  claim  for  lost  time  can  be  allowed,  becau.se  applicant  did  not 
lose  more  than  fourteen  days.  The  bill  for  medical  services  was  pre- 
sented to  Dr.  Morton  R.  Gibbons,  Jledical  Director  of  the  State  Com- 
pensation Insurance  Fund,  for  an  opinion  as  to  its  reasonableness. 
After  a  careful  investigation,  he  reported  that  the  charge  was  fair  for 
the  attention  required  and  furnished.  Hence  the  award  for  medical 
and  dental  treatment. 

A.    J.    PiLLSBURY, 

Wn.i,  J,  French, 
II.  "Weinstock, 

Commissioners. 

(No.  101— May  20,  1914.) 

(Ciiapter  176,  Laws  1913.) 

.\M>l:i{SO\    MA.MIIiS,     I 
KNOX    AUTO    AXn 

PALS).  DrfcndaoU. 

Frank  J.  .SW/,  ad.iust.-r.  for  l)ff('ndfints. 

Atidrrson  .Majors,  in  propria  jirrsona,  for  Applicant. 
This  is  an  application  for  compensation  for  a  fractured  rib  caused 
by  fallins:  through  the  roof  of  a  building  in  Los  Angeles,  on  March  12, 
1914,  while  defendant  Williams,  a-s  contractor,  was  wrecking  the  bull d- 
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ing  for  the  other  defeudant,  as  principal.     Applicant  was  hired  by 
defendant  Williams.     The  latti-r  was  not  insured. 

The  defense  was  that  applicant  did  not  fall,  and  did  not  break  his 
rib ;  that  he  quit  work  because  the  dust  made  him  sick.  The  physician 
who  treated  applicant  testified  that  applicant  told  him  he  had  fallen, 
and  complained  of  pain  in  the  side;  that  he  treated  him  for  a  broken 
rib,  but  did  not  know  positively  whether  there  was  a  fracture  or  not, 
aa  the  evidence  was  all  subjective. 

The  applicant  was  allowed  $7.50  per  week  (65  per  cent  of  his  average 
weekly  earnings)  tor  two  weeks,  amounting  to  $15.00.  less  $2.25  pre- 
viously paid  to  him;  defendant  Williams  was  ordered  to  pay  this,  and, 
in  default  of  his  paying  same  within  thirty  days,  defendant  Knox  Auto 
and  Waffon  Manufacturing  Company,  the  principal,  was  ordered  to 
pay  it.  Medieal  treatment  had  bi'en  furnished  by  the  Knox  Auto  and 
Wagon  Manufacturing  Company. 

II.  1;.  WniTi:. 
Sccretarii. 


(No.  122— May  20,  1914.) 

(Chapter  176,  I^wn  1913.) 


'John  Kylr,  in  propria  persona,  for  Applicant. 
Frank  J.  Solt,  adjuster,  for  Defendants. 
Applicant  on  February  7,  1914,  in  Los  Angeles,  fell  from  a  wagon 
and  the  team,  running  away,  knocked  him  down.  His  head  struck 
against  a  telephone  pole.  He  claimed  a  total  disability  for  two  weelcs 
and  a  partial  disability  for  two  weeks.  The  defendants  had  furnished 
the  required  medical  services,  but  claimed  that  the  applicant  was  able 
to  return  to  work  by  the  end  of  the  second  week  after  the  accident. 
The  ComniiNsion  so  deiided,  and  therefore  denied  compensation,  holding 
that  he  was  entitled  only  to  have  the  defendants  pay  for  the  medical 
services  rendered  him. 

n.  L.  WiiiTK, 

Secretary. 
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(No.  123— May  20,  1914.) 

(Chapter  176,  Laws  19 1 3.) 


Ramon  Garcia,  in  propria  persona,  for  Applicant. 
R.  J.  McNcely,  attorney,  for  Defendants. 
Tliis  is  an  application  for  compensation  for  a  lacerated  contused 
wound  of  the  back  caused  by  a  falling  piece  of  timber,  in  Loa  Angeles 
on  March  25,  1914.  Applicant  (.-laimed  compensation  for  a  total  dis- 
ability for  part  of  the  time  and  for  a  partial  disability  still  existing  at 
the  time  of  the  application,  April  20,  1914.  Defendants  claimed  that 
the  applicant  was  only  partially  disabled,  and  that  at  the  time  of  the 
application  the  injury  was  too  slip:ht  to  entitle  him  to  compensation. 
The  Commission  held  that  applicant  was  totally  disabled  np  to  thu 
time  of  the  application,  three  and  four  sevenths  weeks,  and  therefore 
allowed  him  compensation  for  one  and  four  sevenths  weeks  at  $8,44 
per  week,  amounting  to  $18,26,  but  denied  the  claim  of  partial  dis- 
ability.    Medical  services  had  been  furnished  by  the  defendants. 

H.  li.  White, 
Sccretanj. 

(No.  146— May  20,  1914.) 


anit. 

Dependekcy^Iij-eqitimate  Child.— Where  the  deceased  leaves  an  ill^itimate  child 
who  was  partially  deppudent  upon  bim.  and  to  whom  he  contributed  a  certaiu 
portion  of  his  earnings,  tliat  same  portion  of  the  death  benefits  will  be  awarded 
to  the  child. 

TsosTBC— Where  the  dependent  ia  a  minor,  the  benetila  to  which  he  is  entitled  will 
be  ordered  paid  to  a  truxtec  tat  him. 

Leola  Curtis  Brooks  MUrhell,  in  propria  persona,  for  Applicant. 

Bradner  W.  Lee,  attorney,  for  Defendants, 
This  is  an  application  for  benefits  for  death  of  husband  on  February 
27,  1914,  in  Los  An-rejes,  cansed  by  his  falling  from  a  wagon  and  being 
run  over.  In  addition  to  the  applicant,  deceased  left  an  illegitimate 
minor  son,  who  was  partially  dependent  upon  him.  deceased  having 
devoted  to  his  support  twenty-five  per  cent  of  his  earnings,  which  were 
$600.00  a  year.  The  commission  ordered  $1,350.00  (three  fourths  of 
three  years'  earnings  of  the  deceased)  paid  to  the  widow  in  bi-weekly 
payments  «f  $11.2r>;  and  $450,00  (one  fourth  of  three  years'  earnings 
of  the  deceaR<'d)  paid  to  George  W.  Mitchell,  appointed  trustee  for  said 
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child,  payable  in  bi-weekly  payments  of  $3.7;"! ;  also  ordered  defendants 
to  pay  the  expense  of  the  oiedieal  and  snrfrieal  services  rendered  the 
deceased  prior  to  death. 

H.  L.  White. 

ffccrclarif. 

{No.  136— May  20,  1!)14.) 

(Chapler   ITS,   Laws   1913.) 

C.  O.  JOHNSON.  Applii-anl.  vs.  BAUPIK  PO'PrERY  COMPANY,  asd  FIDKUTY 

AM>  CASVALTV  COMI'ANV  OF  NKW  YORK,  Drfrndaiti. 

Occupational  Disease — Lkad  roia<)MSG.^IjpoiJ  poisonitijr  is  nii  ocmiialionBl  i]i«- 
raxe  and  not  su  indtiHlrial  a<i'idt'iit.  A  iliKnbilily  rpsiiltiag  tberefmiu  U  not 
proximalclj'  raiiiied  by  hd  accidpnl,  nnd  is  thprpfore  no!  compeiiRnblo. 

C.  0.  Johnson,  in  propria  persona,  for  Applieant. 
James  B.  Arnold,  claim  examiner  of  the  Fidelity  and  Casualty 
Company  of  New  York,  for  Defendants. 
This  is  an  application  for  compensation  for  total  disability  resulting 
from   lead   poisoning,  caused  by  iminersin^r  the  hands  and   anns  in 
ehcinieal  glaxe  while  glazing  pottery  at  the  liaiier  Pottery  Company's 
works  in  Los  Angeles.    Held  that  the  disability  complained  of  was  not 
caused  by  an  industrial  aeiiident,  hut  was  the  result  of  an  occupational 
disease,    t'ompensation  was  denied. 

H.  L.WHITB, 
Secretary. 

NOTK."  A   pc-tition  for  ri'lipiirlng  of  tlip  faotB  nntl  Ibhiips  involvi-d  In  llio  cipciBlon  \n 
tills  iippllrallon   WiiH  flicil  hj-  tlie  nppllciint  on  Jun«  S.   lilH.  and  wus  dfnlwl  on  June 


(No.  62— May  21,  1914.) 

(Chapter  176.  I-nwa  1913.) 

I.OflSK  V.  CKAIG.  ApfUrnat.  vs.  IlKltMAN  J.  AXT.  ANP  snUTIlWE.STKItN 

SURETY  INSURANCE  COMPANY,  Defendanit. 

StAi.c  oi'  roMPE.vKATios — AvEBAnE  EARNINGS. — Id  determining  average  annual  or 
daily  earnings  of  an  employee  tbe  iiutue  is  not  as  to  what  Clie  actual  earnings 
of  the  injured  employee  may  or  may  not  have  been.  Tbe  purpose  of  the  law  is  to 
reaeb  tbe  eommon  experienee  in  tbe  same  or  in  a  nelgbboring  locality  o(  work- 
men  of  a  claas  to  whieb  the  injured  workman  belongs. 

[p.-     .\VEKA(if;    A\-M-AT.    KARSrNdS— .\VKKAI1E    DAtf.Y    EaRMNOH — IlOW    CAl*UT,ATEn 

Whkbe  Kmpi.<.ybk  Has  Wobkkli  SrnsTANTiAi.i.v  the  Wholk  of  ruECEDiNO 
Yeab. — When;  a  norkmnn  hns  worked  snbsiiintiflllj-  rlie  nholR  of  the  preceding 
yi'ar  in  tbe  s-Tine  emiilojnient  bis  iivenme  aiiuiiHl  ciiminKs  are  to  he  taken  at 
lhr< 


hr.r  bundred  times  Ids  avernKe  daily  wane.     The 

avernce  daily  watte  is  to  lie 

M-ertained  by  dividitiR  the  whole  amount   earned 

by  the  eraplo.vee  duriOR  the 

ear  by  tbe  number  of  days   worked   in  eariiinE  hi 

ic-h   amount  and  nol   by   the 

otal  number  of  working  do)*a  in  said  year. 
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Id.— Id.— •Si'BHTANTiAT.i.v  THE  WiiOLK  Yrab"  DEriNBi).— By  'siibslnntinHy  (lie 
whole  year"  the  CommisBion  und^rslands  thnt  the  employee  must  have  worked 
anywhere  from  two  hundred  aod  scvpDly-live  Id  three  hundred  and  twelve  days. 
Where  siK-h  in  the  mxo  no  ntlention  is  iiald  in  i-nli-ulatitic:  the  iiveriiEe  antiiinl 
vragp  to  working  days  in  which  the  employee  was  not  employed,  as  a  sufficient 
nvcraice  or  deduction  is  made  for  tliem  by  the  Htatutory  requirement  fixing  the 
nvernee  annual  earnings  at  three  hundred  limes  the  average  daily  wage. 

Id.— AVEBAGK    AN.M'AT.    KaKNINIIK- )I(IW    fAl.firi„MKD    WifKBK    A.N    lOlinjlVKK    IIaH 

Not  Worked  Substantially  tiie  Whole  Yeak  In  Euplotuent  Whbbb 
Injcred. — Where  an  employee  has  not  worked  suhstantially  the  whole  year  in 
the  employment  in  which  he  was  working  at  the  time  of  his  injury  the  law 
requires  that  his  average  annual  earnings  be  computed  on  a  basis  of  the  ex- 
perience of  other  men  of  his  class  who  have  worked  substantially  the  whole 
year.  Testimony  must  be  taken  as  to  the  common  experience  of  men  of  the 
grade  and  class  to  which  the  injured  workman  belongs  in  the  employment  id 
which  he  is  engaged  at  the  time  of  his  injury. 

This  is  an  application  by  a  widow  for  a  death  benefit.  There  were 
two  minor  children.  The  facta  as  to  the  accident  are  stated  in  the 
opinion.  The  principal  controversy  was  over  the  manner  of  computing 
the  average  daily  wage  of  deceased.  Decedent  had  worked  for  a  con- 
siderable portion  of  the  time  for  defendant  Axt  as  a  painter  at  the  rate 
of  ^.50  per  day  when  employed,  but  was  laid  off  frecjueiitly  when  work 
was  short  and  on  sueh  occasions  would  take  other  jol)s  when  he  conld 
get  them.  It  was  defendants'  contention  that  the  average  daily  wage 
was  to  be  found  by  ascertaining  the  whole  amount  earned  by  decedent 
during  the  year  and  dividing  this  by  the  number  of  working  days  in 
the  year.  It  was  decided,  however,  that  the  statute  required  the  average 
daily  wage  to  be  ascertained  in  a  different  mode,  as  explained  in  the 
opinion,  and  the  amount  was  tlxed  at  $4.,^0  per  day.  The  widow  was 
accordingly  awarded  a  death  benefit  for  the  support  of  herself  and 
minor  children  upon  thi.s  basis,  amounting  to  the  sum  of  $4,050.00, 
payable  at  the  rate  of  $16.87  per  week  for  two  hundred  and  forty  con- 
secutive weeks  and  until  wholly  paid,  and  at.so  the  reasonable  value  of 
medical  and  suiTfical  services  rendered  the  deceased  at  the  date  iif  the 
accident. 

Grant  <(■  Zimdars,  attorneys,  for  Applicant. 

Boy  E.  Bigham,  adjuster,  for  defendant.- Southwestern  Surety  In- 
surance {,'ompany,  which  was  substituted  on  motion  for  defend- 
ant Axt. 

On  Jlarch  10,  1J114,  one  Henry  N.  Craig,  a  house  painter,  was  working 
on  a  swinging  scaffolding  outside  a  building  when,  for  .some  reasim,  the 
scaffolding  swung  out  from  the  building.  He  lost  his  balance  anil  was 
precipitated  to  the  pavement  twenty-two  feet  below,  sustaining  a  frac- 
ture of  the  skidl,  fnmi  the  efteets  t.f  which  be  died  that  night.  The 
applicant,  Louise  F.  Craig,  is  the  widow  of  the  deceased  and,  together 
with  two  minor  children,  was  wholly  dependant  upon  her  husband  for 
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her  and  their  support.  The  defendant  Southwestern  Surety  Insurance 
Company  resisted  the  claim  of  the  widow  for  the  payment  of  the  death 
benefit  provided  by  law  in  sueh  cases  on  the  grounds  that : 

1.  The  death  was  caused  by  the  wilful  misconduct  of  the  deceased 
workman,  and 

2.  His  average  daily  wage  was  not  four  dollars  and  fifty  cents  ($4.50) 
as  claimed  by  the  widow,  but  that  it  was  not  in  excess  of  two  dollars 
and  fifty  cents  ($2,50). 

At  the  hearing  held  on  the  14th  day  of  April,  1914,  no  evidence  of 
importance  was  brought  forward  to  sustain  the  defense  of  wilful  mis- 
conduct. 

The  issue  of  average  earnings  was  gone  into  much  more  fully  than 
the  law  requires  in  ordi-r  to  determine  such  issue,  doubtless  becauae  of 
a  lack  of  understanding  on  the  part  of  the  insurance  carrier  as  to  what 
the  law  does  require  in  determining  average  earnings. 

Thnw  methods  arc  pntvided  by  the  act  for  determining  this  issue, 
and  it  may  be  said  parenthetically  that  the  issue  is  not  as  to  what  the 
actual  earnings  of  the  injured  employee  may  or  may  not  have  been. 
The  result  seldom  or  never  exactly  coincides  with  the  fact.  The  pur- 
pose of  the  law  is  to  reach  the  common  experienec  of  workmen  in  the 
same  or  a  neighboring  locality  and  of  the  class  to  which  the  injured 
workman  belongs. 

If  a  workman  has  worked  substantially  the  whole  of  the  precedii^f 
year  his  average  annual  earnings  are  to  be  taken  at  three  hundred 
(300)  times  his  average  daily  wage;  that  is,  the  average  obtained  by 
dividing  the  whole  amount  earned  by  the  number  of  days  worked  in 
earning  such  amount. 

By  "substantially  the  whole  year,"  this  Commission  understands  that 
the  employee  must  have  worked  anywhere  from  two  hundred  and 
aeventj'-five  (275)  to  three  hundred  and  twelve  (312)  days.  In  the 
ease  under  consideration  the  deeeased  workman  had  received  four  dol- 
lars and  fifty  cents  f$4.50)  per  day  on  the  days  during  which  he  had 
worked  and  there  was  evidence  ti>  sustain  the  widow's  contention  that 
he  had  worked  about  cloven  months  during  the  year  preceding  his  death, 
or  about  two  hundred  and  eighty-three  (2S.3)  days.  Applying  the 
above  rule  and  multiplying  his  average  daily  wage  of  four  dollars  and 
fifty  cents  ($4.50)  by  three  hundred  (300),  we  ascertain  his  average 
annual  earnings  to  have  boon  one  thousand  three  hundred  fifty  dollars 
($1,3.50.00).  If  ho  had  worked  only  two  hundred  and  seventy-five  (275) 
days  his  actual  earnings  would  have  been  one  thousand  two  hundred 
thirty-seven  dollars  and  fifty  cents  (it;l,237.ri0)  ;  while,  if  he  had  worked 
full  three  hundred  and  twelve  (-{12)  days,  his  actual  earnings  would 
have  been  one  thousand  four  hundred  four  dollars  ($1,404.00),  not  a 
bad  average  to  strike  ev<'n  if  be  worked  only  two  hundred  and  seventy- 
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five  (275)  days;  whereas  if  he  actually  worked  two  hundred  and  eighty- 
three  (283)  days,  or  eleven  montks  out  of  the  twelve,  he  actually  earned 
one  thousand  two  hundred  seventy -three  dollars  and  fifty  cents 
($1,273.50).  As  compensation  payments  are  made  on  the  basis  of  65 
per  cent  of  the  average  earnings,  the  payments  received  are  sufficiently 
lower  than  the  actual  earnings  in  cases  where  workmen  have  Ix'cn  em- 
ployed "substantially  the  whole  year,"  to  make  it  more  profitable  to 
work  than  to  malinger. 

If,  however,  a  workman  has  not  worked  substantially  the  whole  year 
in  the  employment  in  which  he  was  working  at  the  time  of  his  injury, 
the  law  requires  that  his  average  annual  earnings  be  computed  on  the 
basis  of  the  experience  of  other  men  of  his  class  who  have  worked  sub- 
stantially the  whole  year.  An  injured  workman  may  have  recently 
come  to  the  state  or,  as  daily  happens,  one  may  not  be  able  to  find  work 
at  bis  trade  and  must  take  such  work  as  he  can  find  until  he  can  do 
better.  In  such  eases  testimony  must  be  taken  as  to  the  common  ex- 
perience of  men  of  the  grade  and  class  to  which  the  injured  workman 
belongs  in  the  employment  in  which  he  is  engaged  at  the  time  of  his 
injury.  In  this  case  the  evidence  offered  at  the  hearing  showed  that 
the  common  experience  of  painters  of  the  class  to  which  deceased  be- 
longs, a  class  of  steady,  dependable,  competent  workmen,  is  that  the 
average  is  about  eleven  months'  employment  out  of  the  twelve,  so  that, 
whichever  way  estimated,  the  evidence  in  this  case  warrants  fixinp;  the 
average  annual  earnings  at  three  hundred  (300)  times  the  average  daily 
wage  of  four  dollars  and  fifty  cents  (i)i4.r>0)  or  one  thousand  three 
hundred  fifty  dollars  ($1,350.00),  or  a  total  death  benefit  of  four 
thousand  fifty  dollars  ($4,050.00),  to  be  paid  to  the  widow,  for  her  sup- 
port and  the  support  of  her  children,  at  the  rate  of  sixteen  dollars  and 
eighty-seven  cents  ($16.87)  per  week  for  two  hundred  and  forty  (240) 
consecutive  weeks,  a  provision  for  the  strifkcn  family  that  is  at  once 
merciful  and  for  the  safeguarding  of  society  from  the  innumerable  and 
malignant  social  evils  that  prow  out  of  poverty  and  pauperism. 

The  third  method  of  computinfi  average  earnings  applies  when 
neither  of  the  foregoing  rules  can  reasonably  and  fairly  be  applied ;  but 
this  method  has  mainly  to  do  with  seasonal  employments  not  involved 
in  this  ease  and  therefore  not  necessary  to  be  here  considered. 

A.  J.  PiLrj;Bi3RV, 
Wn,L  J.  PKEKcir, 
IT.   Weinstock, 

Commissioners. 
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(No.  83— May  21,  1914.) 

(Chapter  176,   Laws  1913.) 
A.  It.  SIMI'SOX.  Applicant,  vs.  PAIIAFFINK  PAINT  COMPANY,  and  EMPU»V- 
EKS'     LIABILITY     ASSURANCK    COMPANY.    LTD.     (a     corpobation  ) , 
DrfradniiU. 

Pboxihate  CAfSE — Illness  Costb.\ctkd  Sitb3E(j17Ent  to  Accident — Illness 
Caused  at  Inactivity  While  Disabled. — A  BUbSByupnt  illness  caused  by 
overeaCiiiK.  [ndigmlion  and  unwouled  innctivit;  following  injury  can  not  be 
connectod  with  sucfh  injury  by  the  Inw  of  cause  and  pff&rt  and  tlie  employer 
and  tlie  employer's  jncuronpe  carrier  are  aol  liable  thprefor. 

Medical  akd  SLRoirAi.  ATTt:NTioN~I.«ss  of  ItionT  to  Fuhsish  nv  F.mpijjter— 
Liability  ok  EMri.OYEa. — Where  Iho  emi)loyer'n  foreman  ban  knowledge  of  the 
injury  on  the  day  it  happeued.  Saturday,  but  no  steps  are  taken  od  the  part  of 
the  defendants  to  furnish  medical  attentjou  until  the  following  Monday  and  the 
injured  man  has,  in  the  meantime,  secured  the  services  of  another  physician 
wlio  continues  to  treat  him  until  his  cure,  the  defendantij  must  pay  the  reason- 
able value  of  the  Kervices  rendered  by  such  physician.  While  the  law  gives  the 
employer  the  riitht  to  seWt  the  phyxician  it  gives  him  no  right  to  sleep  ujion  that 
right.  If  he  does  not  furnish  medical  attention  "seasonably"  the  employee  may 
secure  medical  attention  at  the  expense  of  the  employer. 

Medical  and  Suroical  Attention — Reasonable  Value  of— How  Determined. — 
Where  it  is  the  duty  of  the  employer  to  pay  the  reasonable  value  of  medical 
services  rendered  the  employee  by  a  physician  called  in  by  the  latter,  what  con- 
stitutes such  reasonable  value  is  to  be  determined  in  the  event  of  a  disagreement 
by  the  medical  director  of  the  Commission. 

Permanent  Disability. — Evidence  held  to  show  that  applicant  had  received  no 
permanent  diaabiliiy. 

Claim  for  enmponsation  on  awouiit  of  Imrns  received  by  the  applicant 
in  falling  from  a  ladder  while  carrying  a  hncket  of  boiling  asphalt  to  the 
roof  of  a  building  under  constnieti<m.  Applicant  claimed  compensation 
for  a  total  temporary  disability  and  a  probable  forty  per  cent  permanent 
disability  and  medical  expenses.  Medical  testimony  showed  that  there 
was  no  permanent  disability.  Compensation  was  awarded  in  the  sum  of 
$50.64  for  temporary  total  disability  for  six  weeks,  and  the  defendants 
were  ordered  to  pay  in  addition  the  reasonable  value  of  medical  and 
surgical  charges  for  services  rendered  the  applicant. 
A.  R.  Simpson,  in  propria  persons,  for  Applicant. 
IT.  C.  Hunlinglon,  attorney,  for  Defendants. 

On  the  31st  day  of  January.  191-1,  the  applicant  in  this  ease.  A.  R. 
Simpson,  sufPered  the  burnin}!:  of  his  hands  and  wrists  and  one  foot  by 
falling  from  a  ladder  with  a  bucket  of  hot  tar  in  his  hand.  His  burns 
at  first  seemed  to  be  serious  hut  proved  to  be  mainly  superficial,  and 
by  the  28th  of  Jfareh,  according  to  competent  medical  testimony,  his 
wounds  had  so  far  liealed  that  he  was  able  to  return  to  the  work  of  an 
ordinary  manual  hilmrer.  to  whi.'h  calling  he  belonged.  He  was,  how- 
ever, fearful  of  having  sustained  pennancnt  injury,  and  claimed  a  \n-r- 
manent  disability  indemnity,     liy  agreement,  the  nature  and  extent  of 
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the  injuries  were  sulmiitled  to  medical  referees,  in  whieli  refereiiee  there 
participated  Dr.  A.  Ilalden  Jones,  Dr.  Paul  Brcsee,  and  Dr.  ('.  II.  Whit- 
man, the  latter  of  whom  represented  this  Commission,  The  nnaninjous 
conclusion  of  the  referees  was  that  there  was  no  permanent  impairment 
of  function  by  reason  of  the  effects  of  the  injury,  and  that  the  redness 
consequent  upon  the  burns  will  practically  pass  away  within  a  few 
months.  Applicant  was  ill  at  the  time  of  the  hearinjr  and  the  Commis- 
sioner conduetin;;  the  hearing  went  to  the  hospital  where  applicant  was 
heins  treated  and  took  his  testimony  with  relation  to  the  injury.  There 
was  some  attempt  to  connect  his  subKcqnent  illnes.s  with  the  injuries  in- 
flicted by  the  aeeident  in  relation  of  cause  to  effect,  hut  there  was  little 
or  no  evidence  to  support  such  attempt.  Applicant  seems  to  have  fallen 
ill  through  overeating,  indigestion  and  unwonted  inactivity  following 
the  injury,  for  which  his  employer  and  his  employer's  insurance  carrier 
can  not  be  held  responsible.  Consequently,  this  Commission  finds  that 
applicant  is  entitled  to  a  temporary  total  disability  indemnity  for  six 
weeks,  amounting  in  ail  to  fifty  dollars  and  sixty-four  cents  ($50.64), 
which  has  lieen  fully  paid  by  the  insurance  carrier,  but  this  ('ommission 
finds  also  that  the  applicant  is  entitled  to  the  reasonable  east  of  the 
medical  and  surgical  treatment  furnished  to  cure  and  relieve  him  from 
the  effects  of  the  injury.  His  employer's  foreman  in  charize  of  the  work 
had  knowledge  of  the  injury  on  the  day  that  it  happened,  Saturday,  but 
no  steps  were  taken  to  furnish  him  with  medical  or  surgical  treatment 
until  the  following  Monday.  Meantime  he  had  himself  secured  the 
services  of  Dr.  II.  J.  Andrews,  who  continued  to  treat  him  until  his  cure. 
While  the  law  gives  the  employer  the  right  to  seli»ct  the  physician,  it 
gives  him  no  right  to  sleep  on  that  right,  and.  in  our  judjiment,  in 
waiting  from  Saturday  evening  until  Monday  before  furnishing  medical 
attendance,  the  furnishing  thereof  was  not  "seasonable"  within  the 
meaning  of  this  act.  and  the  defendants  should  pay  the  reasonable  value 
of  the  services  rendered  by  Dr.  Andrews,  -such  value,  in  the  event  of 
disagreement  between  the  parties,  to  be  submitted  to  the  medical  din-ctor 
of  this  Commission  for  determination. 

A.   J.    PlLLSBl-RV, 

Wu.i,  J.  French, 

Cfimmisnitmrrs. 
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On  the  31st  day  of  January,  1!IU.  the  applicant  in  this  case,  A.  R. 
Simpson,  suffered  the  burning  of  his  hands  and  wrists,  and  one  foot, 
and  some  injury  to  his  hack,  by  falling  from  a  ladder  with  a  bucket  of 
hot  tar  in  his  hand.     lie  demanded  compensation  for  a  permanent 
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disability,  which  he  rated  at  forty  per  tent  of  total.  Said  demaail 
being  refused,  he  did  on  the  4th  day  of  April,  1!)14,  file  an  appliea- 
tion  with  this  C'ommisaion  that  the  controversy  be  determined.  Hear- 
ings were  held  and  referees  appointed,  and  the  claim  adjusted,  and 
findings  and  award  made  on  the  29th  day  of  May.  1914,  from  which, 
on  the  20th  day  of  June,  1914,  applicant  applied  for  a  rehearing  on 
sundry  grounds  not  necessary  to  be  set  forth  in  this  opinion.  Said 
rehearing  was  held  at  the  offices  of  the  Commission  at  606  South  Hill 
street,  Los  Angeles,  on  Thursday,  the  9th  day  of  July,  1914.  Present : 
A.  J.  Pillsbury,  memher  of  said  Commission.  Evidence  was  intro- 
duced by  alt  of  the  parties,  and  the  cause  submitted  for  decision  at 
SHcli  time  as  certain  X-ray  photographs  taken  by  order  of  the  Com- 
mission should  l>e  examined  and  pasN^'d  upon  and  written  reports 
made  thereon  to  said  Commission  at  its  offices  in  San  Francisco.  Such 
ri'ports  were  nm<le  as  follows : 

September  10th,  by  Dr.  A.  Hahlem  Jones; 

Septemlwr  10th,  by  Dr.  H.  J.  Andrews; 

Octolwr  1st,  by  Dr.  Richard  C.  McCioskey. 

Said  r<'i)orts  having  been  fully  considered,  the  decision  of  the  Com- 
mission in  said  cause  was  rendered  as  set  forth  in  the  order  confirming 
the  original  findings  an(^  award  made  in  this  case. 

The  claims  of  applicant  made  at  this  rehearing  witc  substantially  as 
follows: 

That  there  exists  a  measure  of  permanent  disability  by  reason  of  the 
shrinkage  of  the  scar  tissue  between  the  fingers  of  the  right  hand  and 
upon  the  wrist  of  said  hand,  where  there  exists  a  stwond  degree  burn 
covering  aliout  four  sijuan'  inches  of  space,  and  further,  that  a  total 
temporary  disability,  with  hospital  treatment,  as  the  result  of  the 
injury,  lasted  from  the  4tb  of  April  until  the  9th  of  May,  1914,  for 
which  di8)d)ilily  and  medical  and  hospital  treatment  payment  was 
(leTnanded  of  the  defeiulant  herein,  and  refused. 

After  carefully  consitk'Hng  the  evi(]eiice,  this  Commission  is  unable 
to  find  that  the  sickness  which  befell  applicant  on  or  aliout  the  4th  of 
April,  and  which  continued  for  several  weeks  thereafter,  was  conse- 
unent  npon  the  accident  of  January  31,  1914;  likewise  the  evidence 
has  been  insufficient  to  establish  as  a  fact  that  there  will  be  any  perma- 
nent disaltility  resulting  from  the  injuries  sustained  on  January  31, 
1914,  or  any  disability,  total  or  partial,  lasting  I>eyond  the  28th  of 
March,  1914. 

The  case  bus  been  somewhat  obscure,  but  in  striving  to  reach  a  just 
conclusion,  evidence  of  not  less  than  five  physicians  and  surgeons  of 
standing  has  been  taken,  and  many  examinations  have  been  made,  and 
the  Commission  cannot  do  otherwise  than  to  rely  upon  the  concensus 
of  opinion  of  these  physicians  as  to  the  history  of  the  injuries  and 
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siekiiess  from  which  applicant  undoubtedly  suffered,  but  while  he  has 
Bu£Eered  much,  the  Commission  can  not  see  its  way  elear  to  attribute  any 
considerable  portion  of  his  suffering  to  the  accident  complained  of  as 
happening  on  the  Jtlst  day  of  January,  1914.  Ilis  sickness  does  not, 
in  our  judgment,  bear  to  that  injury  the  relation  of  effect  to  cause, 
but  the  injury  is  at  most  no  more  than  a  coineident  and  most  indi- 
rect circumstance  remotely  connective  with  the  original  injury. 

A.  J.  PlLLSBUKY, 

Will  J.  French, 
Harris  "Weinstock, 
Commissioners. 


(No.  47— May  21,  1914.) 

(Chaiiter  176,  Laws  1913.) 
JAMES  ARTHUR  ARNOLD,  Apptk-aui.  V8.  LEWIS  &  QUINLAX,  nefcndantt. 
James  Arthur  Arnold,  in  propria  persona,  for  Applicant. 
M.  Letvis,  for  Defendants. 
This  is  an  application  for  compensation  by  James  Arthur  Arnold, 
who  had  been  employed  as  a  porter  in  the  saloon  of  the  defendants,  and 
while  in  such  employment  had  gotten  a  piece  of  glass  into  his  finger, 
causing  an  abscess  of  the  finger  and  of  the  hand,  and  obliging  applicant 
to  lose  approximately  a  month's  working  time.  The  only  controversy 
was  as  to  whether  the  accident  occurred  before  or  after  January  1,  1914, 
at  which  date  the  Workmen's  Compensation,  Insurance  and  Safety  Act 
went  into  effect.  Upon  this  there  was  a  direct  conflict  in  the  evidence. 
The  Commission  found  that  the  accident  occurred  on  or  about  January 
6,  1914,  and  awarded  the  sum  of  seventeen  dollars  and  forty  cents 
($17.40)  for  temporary  total  disability,  also  requiring  the  defendants 
to  pay  the  reasonable  value  of  medii^al  and  surgical  services  rendered  to 
the  applicant  to  relieve  him  of  his  disability. 

II.  L.  White, 
Secrelary. 

(No.  139— May  25,  1914.) 

(Chapter   I"6,    Laws   1913.) 

C.  W.  OGILVIE,  Appli,-aai,  vs.  J.  II.  EdAN.   (ikung  blsinkhs  usriKR  TUt;  namk 

AWD  STYLE  OF  FRESNO  STKAM  LAUNDRY  (X).Ml'ANY).  JhfcndaiiL 

CoDBSB  or  Employment— Retu  UN  INC  Home  at  Night. — Where  a  lautadi?  driver 
after  putting  up  his  learn  for  (he  nUbC  is  ridiug  home  on  his  bicycle  and  is  in- 
jured by  being  run  into  by  an  niUomobtte.  such  injury  cannot  be  said  to  have 
been  received  "while  performinit  sciricts  growing  out  of  and  incidental  to  his 
employment."  nor  can  he  be  said  to  have  U't'n  acliug  "within  tiie  coiirse-of  hia 
employment  as  such"  at  Bueb  lime  as  required  by  (iie  statute.  He  is  therefore 
not  eutitled  to  compensation. 
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CouBSK  OF  Employmknt— Retubnino  Home  at  Niqht — Occasional  Sebtices  fob 
KuPLovEB  APTtB  Hours. — Wbere  a  laundry  driver  ia  aocuBtomed,  after  putting 
up  his  team  for  the  nieht  to  gather  or  leave  laundry  at  residences  while  riding 
home  on  his  bicycle,  but  nes  Dot  in  fact  so  gatberiug  or  leftvigg  laundry  oa  the 
erening  whea  he  was  struck  by  an  automobile,  such  accident  can  not  be  said  Co 
have  been  received  while  acting  in  the  course  of  his  employment. 

CouESF,  or  KMPLotMEM — Retubnino  Home  at  Nwht — Doing  Wobk  FOB  Eii- 
PLOYF.B  At  Home  At  Night  fob  Cosveniescb  of  Bmpix)tee.— Where  a  laundry 
driver  is  accustomed  for  his  own  couvenience  to  talie  his  employer's  account 
books  home  with  him  at  night  for  the  purpose  of  narking  on  tbem,  instead  of 
workiQG  on  them  at  bis  emplo}'er'a  place  of  business  where  desk  room  is  fur- 
nished for  that  purpose,  such  employee  can  not  be  said  to  be  engaged  Id  perform- 
ing services  growing  out  of  end  incidental  to  his  employment  while  in  tbe  act 
of  so  going  borne  at  night  with  said  books. 

Application  for  compensation  for  injuries  received  in  collision  with 
an  automobile.  Tlie  facts  are  stated  in  the  opinion.  Compensation  was 
denied  for  tlie  reason  that  at  the  time  of  the  accident  the  injured  em- 
ployee was  not  performing  a  service  growing  out  of  or  incidental  to  his 
employment. 

Barbovr  tC  Cashin,  attorneys,  for  Applicant. 
George  Cosgrave,  attorney,  for  Defendant. 

About  5.50  o'eloek  p.  m.  on  Friday,  the  20th  day  of  March,  1914,  the 
applicant  in  this  case,  C.  W.  Ogilvie,  was  riding  a  bicycle  on  one  of  the 
streets  of  Fresno  and  was  struck  by  an  antomohile  and  quite  seriously 
injured.  Ho  was  employed  as  driver  for  a  laundry  wagon  and  was  in 
the  service  of  the  Fresno  Steam  Laundry  Company,  owned  by  J.  H. 
Egan,  the  defendant  in  this  proceeding.  Applicant,  at  the  time  of  the 
injury,  had  put  up  the  team  at  the  livery  stable  where  it  was  kept  and 
was  on  his  way  to  his  home,  but  was  carrying  with  him  his  laundry  book 
and  the  corresponding  Iwok  of  the  laundry  company,  for  the  purpose  of 
making  the  necessary  entries  of  transactions  for  that  day.  It  was  the 
custom  of  applicant  to  carry  these  books  home  and  to  do  the  work  of 
entering  them  up  at  his  home,  although  desk  room  for  doing  such  work 
is  furnished  at  the  laundry  where  the  work  could  be  done  and  sometimes 

done.  Taking  the  Iwoks  home  was  a  matter  purely  for  the  conven- 
ience of  the  laundry  driver  and  no  part  of  his  duty  under  his  contract 
of  hire.  The  issue  in  this  case  is  as  to  whether  or  not,  at  the  time  of  the 
injurj",  the  applicant  was  under  the  protection  of  the  Workmen's  Com- 
pensation, Insurance  and  Safety  Act. 

In  order  to  be  under  the  protection  of  said  act,  section  12,  subsection 
(«),  paragraph  2,  it  is  imperative  that  "at  the  time  of  the  accident  the 
tiinployee  is  i)erforming  service  growing  out  of  and  incidental  to  his 
employment  and  is  acting  within  the  course  of  his  employment  as  such." 
There  are  here  three  coordinate  retpiirements  r 

1.  TImt,  at  the  time  of  the  accident,  the  employee  must  I)e  performing 
a  service  gnuviug  out  of  his  eiii])loyiiicnt. 

i:ni,-r:-,G00'^lc 
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2.  That  the  service  being  performod  must  be  incidental  to  his  em- 
ployment. 

3.  That,  at  the  time  of  the  accident,  the  employee  is  acting  within 
the  course  of  his  employment  as  such  employment. 

It  is  quite  clear  that,  in  taking  his  books  home  to  write  them  up,  the 
applicant  was  performing  a  service,  in  a  sense,  incidental  to  his  em- 
ployment. If  he  had  not  been  a  laundry  driver  he  would  have  had  no 
need  to  write  up  the  books,  but  being  a  laundry  driver  it  was  essential 
that  the  books  be  written  up.  Therefore,  the  writing  up  of  the  books 
was  incidental  to  the  employment,  but  the  taking  of  them  home  to  write 
them  up  was  not  necessarily  so.  That  was  a  matter  involving  his  own 
convenience.  He  could  have  done  that  at  the  office  where  facilities  for 
doing  it  were  furnished  him,  but  if  he  chose  to  do  it  at  his  own  home 
instead,  tliat  was  for  his  own  purposes  and  was  not  incidental  to  his 
employment.  • 

In  a  similar  sense,  it  may  be  said  that,  in  writing  up  his  books,  he  was 
performing  a  service  growing  out  of  his  employment,  but  not  neces- 
sarily so  in  taking  them  home  to  be  written  up.  At  the  time  of  his 
injury  he  was  not  engaged  in  writing  up  the  books.  He  was  engaged  in 
going  home  and  that  was  for  his  own  purposes  and  not  for  those  of  his 
employer.  He  had  finished  the  day's  work  that  he  was  obligated  to  per- 
form when  he  put  up  his  team,  and  whether  or  not  he  had  had  his  em- 
ployer's books  with  him  he  would,  in  the  normal  course  of  events,  have 
been  just  where  he  was  when  he  was  struck  by  the  automobile  and 
probably  would  have  been  struck  just  the  same.  His  day  ended  when 
he  left  the  livery  stable,  where  his  team  was  put  up,  and  started  for  his 
home.  The  fact  that  he  had  his  books  with  him  did  not  take  him  out  of 
his  course  or  in  any  manner  change  his  home-going  when  his  work  was 
done,  and,  in  conformity  with  the  general  rule  adopted  in  practically 
all  countries  in  such  eases,  he  was  under  the  protection  of  the  act  only 
BO  long  as  he  was  engaged  in  the  service  of  his  employer.  He  began  that 
service  when  be  took  his  team  out  of  the  barn  and  he  ended  it  when  he 
put  his  team  up  in  the  barn.  Thereafter  his  actions  were  governed 
solely  with  an  eye  to  his  own  convenience. 

Finally,  he  was  not,  at  the  time  of  .the  accident  "acting  within  the 
course  of  his  employment  as  such."  The  course  of  his  employment 
ended  when  he  put  up  his  team  and  started  for  his  home  in  conformity 
with  the  almost  universal  rule  above  stated.  Now,  this  rule  is  not  in- 
tended to  be  arbitrary  so  that  it  can  not  be  modified  by  changed  cir- 
cumstances. If  he  had  had  bundles  of  laundry  to  deliver  on  his  way 
home  or  other  errands  to  perform  for  the  benefit  of  and  with  implied  in- 
structions from  his  cmpioypr,  he  might  lie  held  to  be  still  in  the  course  of 
liis  employment,  although  these  errands  were  being  performed  while  on 
his  way  home,  liut,  in  this  case,  tlie  evidence  is  clear  that  the  taking  of 
o-u-iiraB  ChX^^Ic 
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his  books  home  to  be  written  up  at  home  was  not  at  all  for  the  eon- 
venienee  of  his  employer,  but  for  liis  own  convenience.  Therefore,  we 
must  hold  applicable  to  this  case  the  general  rule  that,  in  going  to  and 
coming  from  one's  place  of  employment,  one  is  at  his  own  risk  and  not 
under  the  protection  of  the  Workmen's  Compensation,  Insurance  and 
Safety  Act, 

A.   J.    PiLlBBUEY, 

Will  J.  Pebnch, 
H.  Weikstock, 

Commissioners. 


(No.  116— May  27,  1914.) 

(Clinpter  !7C.  Lava  1913.) 


Pboxiuate  Cause— Sobsbquekt  Death  pbou  Beaut  TBOUBt:.E  Aocelebated  Bt 
Indubtbial  Accident. — Where  the  death  of  employee  from  heart  disease  Is 
certain  to  occur  witbin  a  comparatively  short  time,  and  eucb  death  is  hastened 
by  a  fall  received  by  tbe  employee  ia  the  course  of  his  employment,  but  no  symp- 
toms of  heart  shock  appear  until  nine  days  after  the  fall  and  after  tbe  noticeable 
physical  injiiriPK  caused  by  the  accident  are  hnaled,  such  accident  can  not  be  said 
to  be  the  proiimate  cause  of  tbe  death,  and  the  industry  is  not  chargeable  wltb 
tbe  death  benefit  therefor. 

Proximate  Caitse  of  Dbatu— Test  Stateo.— That  which  following  in  a  natnral 
and  continuous  sequence,  unbroken  hy  any  new  causf.  produces  an  event  and 
without  whieh  the  event  would  not  have  occurred,  is  the  proximate  canse  of 
such  event.  Where  the  event  is  certain  without  the  occurrence  of  tbe  accidental 
injury,  audi  injury  is  not  a  proximate  cause  of  the  I'vcnt  (death),  even  though 
it  accelerated  it. 

This  ia  un  application  by  a  widow  for  death  benefits.    The  facts  are 
stated  in  the  opinion.    The  application  was  denied  on  the  ground  that 
the  injury  received  in  the  course  of  the  employment  of  the  deceased 
was  not  established  as  a  proximate  cause  of  the  subsequent  deatb. 
P.  H.  Waldman,  for  Applicant. 

A.  Wiitrand,  adjuster  of  the  defendant  Employers'  Liability  As- 
surance Corporation,  Limited,  for  Defendants. 

C,  L.  Waldman,  a  tailor  at  Ftesno,  on  tbe  3d  day  of  March,  1914,  in 
coming  downstairs  in  the  shop  where  he  worked,  fdl  down  the  stairs  a 
distance  of  ten  feet,  hurting  his  right  knee  and  spraining  his  left  ankle, 
lie  was  sixty-nine  years  of  age  at  the  time,  was  a  good  deal  shaken  up 
by  the  accident  and  much  perturbed  in  spirit,  believing  that  he  had 
narrowly  escaped  death.  The  accident  happened  on  Thursday,  he  re-  ■ 
turned  to  work  on  ftfondaj'  and  worked  a  day  and  a  half  and  then  quit. 
On  the  9th  of  March  his  physician  discharged  him  as  cured. 

On  the  12th  of  Jfareh  he  was  taken  with  what  is  commonly  known  as 
angina  pectoris  and  suffered  severely.     He  did  not  altogether  recover 
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from  this  trouble  prior  to  April  1st,  when  in  turning  to  go  into  another 
room,  he  fell  over  deatl.  An  autopsy  was  held  and  the  sui^eon  found, 
among  other  things,  an  adherent  condition  over  an  area  of  one  square 
inch  over  the  left  ventricle,  an  old  and  ehronie  adhesion ;  a  blood  clot 
which,  in  the  opinion  of  the  surgeon,  could  not  have  been  formed  over* 
twenty -four  hours  before  death;  heart  very  friable;  decomposition  of 
the  heart  muscles,  which,  in  the  opinion  of  the  autopsy  surgeon,  could 
not  have  taken  place  within  recent  years  and  may  have  been  of  fifteen 
or  twenty  years'  standing.  It  was  a  mystery,  the  surgeon  and  his 
assistant  declared,  how  deceased  could  have  continued  to  exist  as  long 
as  he  had. 

This  proceeding  was  inaugurated  by  Amalie  Waldman,  widow  of  de- 
ceased, who  claimed  the  full  death  benefit  of  one  wholly  dependent,  on 
the  ground  that  the  accident  of  falling  downstairs  on  the  3d  of  March 
was  the  proximate  cause  of  the  death  on  the  first  day  of  April. 

The  issue  raised  is  not  easy  of  determination.  There  is  good  medical 
authority  for  the  statement  that,  given  a  man  whose  heart  is,  as  in  this 
case,  in  an  advanced  stage  of  decomposition,  anything  that  will  put 
him  to  bed,  there  to  remain  for  a  few  days,  may  result  in  his  death. 
Should  the  industry  be  chargeable  with  such  abnormal  consequences  t 
The  actual,  physical  injuries  which  C.  L.  Waldman  sustained  as  the 
proximate  result  of  his  fall  were  entirely  well  in  less  than  one  week,  but 
it  is  not  impossible  that,  his  heart  being  in  the  condition  that  it  was  in, 
the  shock  or  shaking-up  and  the  breaking  in  upon  the  routine  of  his 
life,  may  have  accelerated  the  inevitable  culmination  of  his  heart  disease 
and  so  hastened  his  death;  but,  again,  should  the  industry  in  which  he 
was  engaged  be  chargeable  with  an  entire  death  benefit  of  three  times 
the  average  annual  earnings  when  the  most  that  the  accident  could  have 
done  was  to  hasten  the  culmination  by  a  few  days  or  weeks  or  perhaps 
months  t 

After  careful  deliberation  this  Commission  thinks  that  the  industry 
should  not  be  so  chargeable ;  that  in  such  cases  it  can  not  reasonably  and 
fairly  be  said  that  the  accident  was  the  proximate,  cause  of  the  death, 
■  'that  is,  "that  which,  folloning  in  a  natural  and  continuoim  sequence, 
unbroken  by  any  new  cause,  produces  an  event  and  without  which  the 
event  would  not  have  occurred."  In  this  case  the  event  was  certain 
without  this  accident,  and  the  mystery  is  that  it  had  not  occurred  be- 
fore.   For  the  foregoing  reason  tlie  death  benefit  is  denied  in  this  case. 

A.   J.    PiLLSBURT, 

"Will  J.  French, 
H.  "Weinstock, 

Commission  e  rs . 
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(No.  19— May  29,  1914.) 

(Chapter  1T6,  Laws  1313.) 


AN  SPKNCPIR.  Applkant.  v 
CASHIRE  GUARANTKE 
TIOn),  DefenAanU. 


a  at  partial  dependenoy 


Barry  J.  Colding,  attorney,  for  defendant  London  and  Lancashire 
Guarantee  and  Accident  Company,  which  was  substitut*^]  on  re- 
i(TH'st  for  defendant  Xi-il  ^leLoan. 

The  applicant  is  the  minor  son  of  William  Harvey  Spencer,  a  car- 
penter, who  was  injured  by  accident  on  the  31st  day  of  January,  1914, 
while  working  in  the  course  of  his  employment  as  a  carpenter  under 
defendant,  McLean,  and  died  within  a  few  days  thereafter  as  a  result 
of  his  injuries.  The  only  issues  in  controversy  related  to  the  right  of  a 
son  to  receive  compensation.  The  evidence  showed  that  the  applicant 
was  nineteen  years  of  age  at  the  time  of  the  death  of  his  father;  was 
living  with  his  grandparents  in  Michigan  (his  mother  being  divorced 
and  remarried),  and  was  attending  school  and  doing  chores  for  his 
I>oard  and  room;  that  his  father  had  been  accustomed  to  send  him 
money  from  time  to  time  to  pay  for  hb  schooling,  and  had  sent  him  an 
average  sum  of  sixty-fi^'c  dollars  ($65.00)  per  year  for  the  past  two 
years  for  such  purpose;  that  the  son  was  in  moderate  health  only;  that 
he  was  not  earning  his  living,  but  was  accustomed  to  work  during  the 
summer  to  help  put  himself  through  school. 

Upon  this  showing,  it  was  decided  that  the  applicant  was  partially 
dependent  upon  his  father  for  support,  and  that  for  the  past  two  years 
the  father  had  applied  four  and  one  third  per  cent  (4i%)  of  his  annual 
earnings  for  such  support  and  education  of  the  applicant.  An  award 
was  therefore  made  of  one  hundred  and  ninety-five  dollars  ($195.00) 
as  a  death  benefit,  payable  in  three  annual  installments,  this  sum  being 
four  and  one  third  per  cent  (4/,'/' )  of  three  times  the  average  annual 
earnings  of  the  deceased. 

IL  L.  WnrTE, 
Secretary. 
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(No.  115— May  29,  1914.) 

(Chapter  176,  Laws  1913.) 

>KIJ  UNITED 
ttdanU. 

Barnardo  Campilongo,  in  propria  persona,  for  Applicant. 
T.  A.  Scadden  and  P.  F.  Bell,  attorneys,  for  defendant  United 
States  Fidelity  and  Guaranty  Company,  which  was  substituted 
by  request  for  defendant  Myer  Friedman. 
This  is  an  application  for  compensation  for  loss  of  time  and  for 
medical  expenses  caused  by  a  fall  received  by  the  applicant  while  work- 
ing at  his  employment  as  janitor.    Applicant  sustained  a  broken  wrist 
and  was  unable  to  work  for  seven  weeks.    The  sole  defense  offered  was 
that  the  applicant  was  intoxicated  at  the  time  of  the  fall  and  that  such 
fall  was  due  to  said  intoxication.     Upon  this  issue,  there  was  a  sharp 
conflict  in  the  evidence.    The  ComTuission  found  that  the  applicant  was 
not  intoxicated,  and  compensation  was  awarded  in  the  sum  of  forty- 
seven  dollars  and  fifty-seven  cents  ($47.57)  for  five  and  two  sevenths 
weeks'  total  temporary  disability.     Applicant  was  also  held  to  be  en- 
titled to  have  paid  on  his  behalf  the  reasonable  medical  and  surgical 
charges  for  services  rendered  to  cure  and  relieve  him  from  the  conse- 
quences of  the  injury. 

H.  L.  White, 
Secretary. 


(No.  109— May  29,  1914.) 

(Chapter  178,  Lawa  1913,) 

W.  J.  ROSE,  Applicant,  vs.  CHARLES  PICKRELL,  Defendant. 

r  Contractor — Test  or — Mode  or  I'.iiuent  Not  Conclusive. — The 
fact  that  applicant  was  paid  for  bis  norfc  at  tbe  rate  of  eighteen  cents  (or 
ever;  tie  cut  by  him  is  not  hy  it!i»lf  conclusive  that  Ihe  appticnnt  is  HQ  inde- 
pendent contractor.  Such  mode  of  payment  is  entirely  coDsistent  with  bis  being 
an  employee  upon  a  piece  work  basis  as  well  as  with  bis  being  an  independent 


Indrpendent  (^ntbactob — Test  of— Employment  op  Laborebs  By  Applicant 

ON  Hia  Own  Account.- — Where  the  applicant  was  engaged  to  cut  ties  at  a  cer- 
tain price  per  tie  upon  land  of  the  defendant,  the  fact  that  the  applicant  was  at 
liberty  to  employ  and  did  employ  labor  on  bis  own  account  witbout  tbe  consent 
of  the  owner  of  the  land  and  without  Ihe  land  owner  having  any  control  over 
the  men  so  employed  or  ot  the  hours  of  labor  of  tbe  applicant  himself,  is  con- 
clusive of  the  applicant's  lieine  nn  iudepeiidfnt  c<>ntrnclor  and  not  an  em- 
ployee of  Ihe  defendant. 

riaim  for  compensation  for  the  loss  of  an  eye  sustained  by  applicant 
while  cutting  ties  for  the  defendant.  The  facts  are  stated  in  the 
opinion.    The  pole  defense  raised  by  tlie  answer  was  that  the  apolicant 
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was  not  an  employee  but  an  independent  contractor.  The  Industrial 
Accident  Commission  held  the  applicant  to  be  an  independent  con- 
tractor and  denied  the  application, 

.    W.  J.  Rose,  in  propria  persona,  for  Applicant. 
Charles  Pickrell,  in  propria  persona,  for  Defendant. 

Charles  Pickrell,  the  defendant  herein,  had  acquired  stuinpage  rights 
of  Andrew  filarkham,  a  landowner  in  Sonoma  County,  for  the  purpose 
of  cutting  piles  and  ties  and  had  arranged  with  W.  J.  Rose,  the  appli- 
cant herein,  to  take  a  certain  space  to  cut  over,  technically  known  as  a 
"layout."  Applicant  was  to  cut  at  his  own  convenience  and  to  hire 
whom  he  pleased  to  help  hira  cut,  provided  only  that  the  timber  be  cut 
economically.  Rose  was  to  receive  eighteen  cents  per  tie  and  he  hired 
some  help  in  getting  ties  cut. 

On  the  21st  of  February,  1!)14,  a  particle  of  steel  flew  off  a  wedge  he 
was  striking  and  struck  him  in  the  eye,  so  injuring  it  that  the  eye  had 
to  be  taken  out.  On  the  4th  of  April,  he  began  this  proceeding  to  obtain 
compensation,  claiming  that  he  was  an  employ  of  said  Pickrell.  The 
proceeding  is  resisted  on  the  ground  that  Rose  was  not  in  fact  an  em- 
ployee of  said  Pickrell,  but  that  be  was  an  independent  contractor. 

The  issue  is  one  of  some  nicety.  If  Rose  had  been  employed  by  Pick- 
rell merely  to  make  ties  for  him  at  eighteen  centa  each  it  would  be  en- 
tirely reasonable  to  hold  that  he  was  an  employee  of  Pickrell  working 
on  a  piece-work  basis,  but  the  fact  that  he  was  at  liberty  to  employ,  and 
did  employ,  labor  on  his  own  account,  without  the  consent  of  Pickrell 
and  without  Pickrell  having  any  control  over  the  men  so  employed,  or 
the  work  of  Rose  himself,  is  conclusive  that  Rose  was  an  independent 
contractor,  and  we  therefore  hold  that  he  was  such  independent  con- 
tractor and  not  an  employee  of  Pickrell  within  the  meaning  of  the  act. 

We  think  that,  had  one  of  Rose's  men  been  injured  instead  of  Rose 
himself,  Pickrell  would  have  been  liable  to  such  injured  man  as  prin- 
cipal in  the  event  that  Rose  were  insolvent  and  unable  to  pay  the  com- 
pensation due  sucli  injured  employee,  but  such  liability  does  not  accrue 
to  Rose  who,  as  we  have  found,  was  an  independent  contractor  and 
not  an  employee  of  Pickrell. 

A,  J.   PlU-SBUBY, 

Will  J,  French, 
H,  Weinstock, 

C  ommission  e  rs . 
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(No.  113— May  29,  1914.) 

(Chapter  ITS,  Laws  1913.) 


Marlin  Stevens,  attorney,  for  Applicant. 
Corbet  &  Sdby,  attorneys,  for  Defendant. 

This  is  an  application  by  the  widow  of  John  K.  Panak(^,  on  behalf 
of  herself,  minor  children,  and  the  father  and  mother  of  deceased,  for 
a  death  benefit.  Applicant  and  all  of  the  dependents  named  reside  in 
Greece.  Deceased  was  employed  at  the  time  of  his  death  by  defendant 
railroad  company  as  a  day  laborer  and  was  killed  by  a  falling  rock 
while  helping  to  clear  away  a  landslide  on  defendant's  tracks.  It  was 
stipulated  at  the  hearing  that  applicant  was  the  only  person  wholly 
dependent  upon  the  deceased  for  support. 

The  principal  controversy  was  over  the  average  annual  earnings  of 
decedent,  the  evidence  showing  that  he  had  been  employed  by  the 
defendant  company  but  a  few  weeks  before  his  injury,  that  he  had 
been  paid  $1.75  per  day  and  overtime  of  time  and  a  half,  that  he  had 
put  in  a  large  amount  of  overtime  and  had  worked  every  Sunday 
because  of  washouts  and  other  emergency  work,  and  that  it  was 
customary  for  the  defendant  to  work  its  men  at  least  two  Sundays  in 
the  month  at  all  times  of  the  year.  The  Commission  found  the  average 
annual  earnings  of  deceased  to  be  tlie  sum  of  five  hundred  eighty-five 
dollars  ($585.00),  and  awarded  a  death  benefit  to  the  widow  of  one 
thousand  seven  hundred  fifly-five  dollars  ($1,755.00),  less  the  reasonable 
cost  of  burial  of  said  Panakos  (paid  by  defendant),  not  to  exceed  one 
himdred  dollars  ($100,00)  ;  payments  of  the  death  benefit  to  be  made 
monthly  to  applicant  at  the  rate  of  seven  dollars  and  thirty-one  cents 
($7.31)  per  week  until  paid. 

H.  L.  White, 
Secretary. 

NoTB.— UmliT  dull'  of  Jiiiip  ;4.  lail.  iiii  iippll.iiliim  w:ib  m.i<lr  fi>r  llie  lammiitiitlon 
■IcayliiB  the  rniucBl. 

(No.  60~May  2i),  1914.) 

(Chapter  176,  Laws  1913,) 


irRSE  OF  FImpixiymkst— All  iiiKNT.M.  I.v.iCRV. — WhptP  an  empln.vec  Is  Ir 
with  pimplpR,  and  at  hix  ntiin'sl  a  fflluw  emplnyi-e  oppus  a  pimple 
unHanitar;  manner  rcsnltini;  in  i)ioo(l  poisoning,  aut^h  injury  is  not  llie 
«[  an  accidpnt  n'reivpil  in   lliv  nnirsp  of  <-m  ploy  men  t, 
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BUKI>K>    OK   rWHlF — rHEPONDERANCE   OK    KvIUENCE. — Au   Hllplkotlt    fur   COinpCllH«tion 

for  diBability  causPd  by  accidental  injury  must  prove  his  claim  hy  a  preiionder- 
.   ance  of  the  testimony. 

Application  for  c-ompeusation  for  disability  due  to  blood  poisoning 
rtH-eived  through  an  infected  wound  upon  applit^unt'^  third  finger  of 
the  right  band,  it  was  claimed  that  the  cut  or  wound  was  received 
while  performing  services  incidental  to  his  employment  as  a  laborer  by 
defendant  company.  Tlie  facts  are  stated  in  the  opinion.  The  pre- 
ponderance of  evidence  showed  that  the  disability  was  not  proximately 
caused  by  accident  incurred  in  the  course  ol  the  ejiiploynient,  and  the 
application  was  therefore  denied. 

Aliiiio  Ifndriqucs  Kebclln,  in  propi-ia  jirmoiin,  for  Applicant. 
Defendant,  AFarin  Comity  Milk  Producers,  Inc.,  appeared  by  its 
officers. 

The  applicant  wa-s  tmiploycd  as  a  Rcncral  workman  in  the  plant  of 
th(>  defendant  in  the  city  of  San  Francisco.  lie  claims  that  on  Jan- 
uary 16,  1014,  while  he  was  handling  broken  boxes  and  milk  bottles 
he  sustained  a  cut  on  the  third  finger  of  his  right  bund  by  coming  in 
contact  with  broken  glass;  that  blood  poison  supervened,  causing  a 
very  serious  condition.  There  can  be  no  doubt  that  the  applicant  was 
a  victim  of  blood  poisoning  and  that  he  came  very  near  losing  his  life, 
lie  was  confined  for  a  period  of  more  than  six  weeks  in  a  hospital 
in  Oakland  and  has  been  at  great  expense  for  medical  and  sui^eal 
treatment  and  hospital  service. 

The  evidence  of  the  applicant  as  to  his  having  suffered  the  injury  in 
the  manner  stated  is  substantially  the  only  testimony  in  the  case  upon 
that  point.  It  appear.*  that  no  one  saw  him  sustain  the  injury  and 
that  he  did  not  complain  of  his  hand  having  been  cut  until  some  weeks 
after  his  condition  became  serious.  His  testimony  was  not  corroborated 
by  that  of  his  fellow  employees  working  with  hiin  at  the  time,  nor  by 
the  medical  testimony  on  the  part  of  the  doctors  who  treated  him. 
On  the  contrary,  it  appears  by  the  testimony  that  the  applicant  had  a 
])implc  on  his  finger  and  that  at  his  re<iueMt  one  of  his  fellow  employees 
clipped  the  pimple  off  or  ojiened  it  with  a  pair  of  scissors  used  in  the 
work  of  the  dairy,  at  or  about  the  time  he  claims  to  have  been  injured. 
There  is  some  conflict  in  the  testimony  with  reference  to  the  exact 
location  of  the  pimple  which  was  removed  or  opened  in  this  rash  and 
higlily  dangerous  manner,  hut  on  the  whole  the  weight  of  the  testi- 
mony tends  most  slroufjty  to  show  the  location  of  the  pimple  at  the  seat 
of  the  trouble. 

An  applicant  for  comiiensalion  for  a  disability  caused  by  accidental 
injury  must  prove  bis  claim  by  a  preponderance  of  the  testimony.  In 
view  of  all  the  circumstances  in  connection  with  this  claim,  and  after 
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carefully  weighing  the  totimoriy  produced  l>y  both  parties,  it  is  the 
opioion  of  the  Commission  that  the  applicant  has  fallen  short  of  proving 
that  the  serious  injury  suffered  liy  him,  with  its  train  of  serious  con- 
sequences, was  proximately  caused  by  accident.  The  evidence  is 
strongly  persuasive  that  the  injury  and  its  consequences  were  the 
result  of  the  applicant's  voluntary  exposure  to  danger  in  the  shocking 
process  of  treating  a  minor  ailment  in  the  manner  above  described. 
Compensation,  therefore,  has  been  denied. 

A.  J.  Pii.i.sbi:by, 
Will  J.  French, 
Harris  Weinstock, 
Commissioners. 

(No.  66— May  29,  1914.) 

(CImptPr  ITS.  LiiH's  1913,) 


Course    of    EMPi.oruENT — Slkviceh     iNcinKN'TAi.    to    Kufiayme-n' 

Services  Kendebeu  Fokeman  by  Kuployee  Akteb  Wobki.no  HouRS.^Where 
a  foreman  in  tbe  pmploy  of  dpCotxlaut  is  thp  iiwupr  of  a  burxe  which  he  krciis 
with  him  while  at  work,  occasionally  using  it  in  the  comiwny's  business,  but 
is  not  rciiuiretl  to  furnish  or  uhp  a  horsp,  aud  the  said  burse  is  fed  and, shod  at 
the  company's  expense,  and  where,  (be  foreman  forgeltiu^  to  brine  it  across  a 
certain  creek  to  the  camp  during  working  hours,  an  em|)loy(H>  of  the  comimny 
volnnteers  in  the  evening  lo  bring  it  over,  and  is  accidenlally  drowned  while 
carrying  out  this  errand,  helil,  by  CommiNsionerB  French  and  Weinstock,  that 
HUch  dfHtb  did  not  occur  while  di'ceased  was  reudering  services  incidental  to 
or  growing  out  of  his  employment. 

Commissioner  rillsbnry  dissented,  on  the  ground  that  the  ownership  of  the 
liorse  was  immaterial  so  long  as  it  was  being  used  in  the  compnny's  business; 
(hat  (he  errand  was  desired  by  the  foreman,  and  tlic  employee  not  in  a 
position  to  (iiiestion  him  as  to  whether  it  was  within  the  line  of  his  duties  or 
not.  and  that  it  is  also  immaterial  whethiT  deeensitl  volunteereil  to  perform  the 
errand  or  was  instructed  to  do  so,  as  in  either  case  he  whs  complying  with 
an  expressed  wish  of  his  foreman. 

Claim  by  the  father  of  the  deceased  for  a  death  benefit  for  the 
accidental  drowning  of  his  son,  Orion  Wood,  while  cro-sing  a  danger- 
ous creek  npon  an  errand  for  his  foreman  alleged  to  have  been  ordered 
in  the  course  of  his  employment.  Deceased  was  sixteen  years  of  age 
and  employed  as  a  roustabout  and  driver  by  defendant  Chieo  Con- 
struction Company.  The  facts  are  stated  in  the  opinion.^.  The 
Commission  unanimously  agreed  that  applicant  was  shown  not  to  be 
dependent  iipon  his  deceased  son  for  support  and  therefore  not  entitled 
to  a  death  benefit.  A  majority  of  the  Commission  further  found  that 
at  the  time  of  the  accident,  deceased  was  not  engaged  in  performing 
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services  arising  out  of,  or  incidental  to,  his  employment,  and  that  the 
applicant,  therefore,  was  not  entitled  to  have  defendants  reimburse 
him  for  the  funeral  expenses. 

Joseph  Wood,  in  propria  persona,  for  Applicant. 
K.  P.  M'isccarver,  attorney,  for  Defendants. 

Orion  Wood,  son  of  Joseph  Wood,  the  applicant  herein,  was  drowned 
on  the  21st  day  of  January,  1914.  The  issue  as  to  whether  the  fatality 
was  connected  with  the  employment  is  close.  Orion  Wood  was  sent 
at  the  conclusion  of  a  rainy  day,  about  5.45  p.  m.  and  after  supper,  for 
Foreman  J.  C.  Blanton's  horse,  which  bad  been  left  in  a  tent  across 
Dry  Creek,  Yuba  County.  This  horse  was  not  the  property  of  the 
Chieo  Construction  Company,  one  of  the  defendants  herein.  It 
belonged  to  Foreman  Bianton.  He  remarked  that  he  would  have  to 
go  aftpr  his  horsii.  Orion  Wood  spoke  up  and  said  he  would  go  instead. 
Bianton  consented,  and  re(|uested  Wood  to  bring  him  a  bottle  of 
whiskey  from  the  store. 

The  inclement  weather  had  interfered  with  the  men  working  on 
January  21st,  and  there  is,  unfortunately,  sufficient  evidence  to  show 
that  Foreman  Bianton  was  partially  intoxicated.  This  condition  was 
probably  the  caase  of  Wood's  untimely  death,  for  it  was  dark  when 
the  horse  was  remembered,  and  the  order  for  more  whiskey  was 
coupled  with  the  thought  of  the  animal. 

It  is  very  much  to  be  regretted  that  a  sixteen  year  old  boy  should 
have  been  sent  out  on  such  a  night,  after  dark,  on  two  such  errands. 
The  stream  Wood  had  to  cross  was  badly  swollen  and  undoubtedly 
dangerous  under  the  circumstances. 

The  working  hours  for  the  employees  of  the  Chieo  Construction 
Company  were  from  7  o'clock  in  the  morning  until  5  o'clock  in  the 
afternoon.  The  death  occurred  after  these  hours  had  elapsed.  The 
horse  was  private  projtcrty,  even  though  it  had  been  used  by  Bianton 
while  engaged  in  the  company's  business.  Bianton  testified  that  he 
was  not  re»|uired  by  the  company  to  have  a  horse  on  the  work,  adding: 
"At  the  time  the  boy  lest  his  life  he  was  on  my  own  business."  The 
company  paid  for  shoeing  the  horse  on  one  occasion,  and  provided  it 
with  feed,  but  ownership  was  lacking.  Bianton  further  testified  that 
the  company  paid  for  overtime  when  any  of  the  employees  worked 
overtime,  but  tJiat  Orion  Wood  could  not  be  allowed  pay  for  the  per- 
sonal service  he  was  performing  at  the  time  of  death. 

The  law  calls  for  compensation  paynienls  when  the  death  or  accident 
arises  "out  of  and  in  the  course  of  the  employment."  It  is  true  that 
this  condition  can  .sometimes  prevail  after  the  regular  working  hours 
have  passed.     In  this  case  there  are  the  factors  in  defendant's  favor  of 
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lack  of  ownership  of  the  horse,  the  evening  hour  after  the  ponclusion 
of  what  would  have  been  the  day's  work  had  the  weather  permitted, 
and  that  it  was  shown  no  order  had  been  given  by  Foreman  Blanton, 
but  rather  that  the  boy  had  willingly  volunteered  after  Blanton  had 
declared  his  intention  of  proceeding  for  his  horse. 

For  the  reasons  here  given,  we  find  for  the  defendants. 

Will  J.  Pbbncii, 
Harris  Weinstock, 
Commissioners. 

I  dissent  from  the  second  finding  in  this  cause  and  am  of  the 
opinion  that  the  evidence  is  sufficient  to  establish  as  a  fact  that,  at  the 
time  Orion  "Wood  went  after  Blanton 's  liorse,  he  was  performing  a 
service  arising  out  of  and  in  the  course  of  his  employment  and  that 
applicant  is  entitled  to  receive  from  the  defendants  the  reasonable  cost 
of  the  burial  of  the  deceased  workman. 

Foreman  Blanton  testified  that,  although  the  horse  belonged  to  htm, 
he  was  using  it  for  the  advantage  of  the  Chico  Construction  Company 
and  that  that  company  both  furnished  feed  for  the  horse  and  had  it 
shod.     The  issue  of  ownership  of  the  horse  is  wholly  immaterial. 

Foreman  Blanton  also  testified  that  Orion  Wood  was  "helping  in  the 
work  in  general  the  same  ai  the  others  and  whenever  wanted  was  sent 
on  errands," 

On  the  day  following  the  death  when  Fred  Yore  asked  who  sent 
Orion  across  Dry  Creek,  Blanton  spoke  up  and  said,  "I  did." 

Blanton  admits  that  he  "consented"  to  have  the  boy  go  after  the 
horse,  whereas  Timekeeper  William  Thunen  states,  in  an  affidavit,  that 
Blanton  "gave  W^ood  instructions  to  care  for  the  horse." 

While  Orion  Wood  had  principally  handled  a  "slip"  scraper  he 
was  on  the  payroll  as  roustabout  {so  Thunen  had  told  J.  D.  Low),  and, 
on  the  day  previous  to  his  death,  he  had  gone  for  the  mail  and  had 
been  given  a  ride  across  the  creek  by  Louis  N.  Scott. 

That  Foreman  Blanton  was  under  the  influence  of  liquor  that  night 
was  fully  established,  and  he  was  in  no  condition  to  know  whether  he 
ordered,  requested  or  merely  "consented"  that  deceased  go  after  his 
horse. 

But  all  of  these  more  or  leas  technical  issues  are  beside  the  point. 
The  point  is  that  on  the  night  of  January  21,  19U,  Orion  Wood  was 
a  boy  of  sixteen  past.  It  was  not  for  him,  before  he  obeyed  a  command 
or  request,  or  even  obtained  the  "consent"  of  the  foreman  of  the  job, 
to  inquire  if  the  foreman  were  acting  within  the  line  of  his  duties  or 
course  of  his  employment.  His  duty  was  to  obey,  and  failure  to  obey 
would  very  likely  result  in  his  dismissal  from  the  force.  lie  was 
working  for  an  education  and  it  was  important  for  him  to  secure  and 
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retain  the  good  favor  of  his  superior.  And  since  when  has  the 
volunteering  to  perform  a  service  within  an  employment  taken  an 
employee  outside  of  the  scope  of  his  employment? 

The  horse  was  used  for  the  purposes  of  the  joh,  it  needed  to  be 
cared  for,  and  whether  Orion  Wood  volunteered  to  care  for  it  or  was 
"instructed"  to  care  for  it  is  immaterial.  The  fact  is  that  in  earing 
for  it  he  was  coniplyinp  with  a  wish  of  his  foreman  and  was  perform- 
ing a  service  growing  out  of  and  incidental  to  his  employment. 

A.  J.  PiLLSBUEY, 

Commissioner. 
(No.  77— May  29,  1914.) 

(Chapter  176.  Lhws  1913.) 

I'.VITKI)   ST.iTES   FinKLTTY   AND   GUARANTY   COMPANY,   ApiiUcaiil.   vk. 
MAX  ROSEKBACII,  Dricndant, 

MEUICAI.       ASD    .  SlIBOICAL       EXPE.SSES— USBEABON  ABLE       EXPE.SDITUREH.^InjUriHl 

emi)loyL>e  awnrdcd  a  wrtain  aura  to  oovpr  uiinlifal  and  siiririciil  chsrKPH.  mirairiK 
nnrl  hoajiitnl  servicp ;  nnd  expanses  incurred  by  employee  for  Biich  purposes  in 
cxci'Rs  of  sum  aw^nlcd  dcclarpd  unreasonable  and  not  K>ven. 

T.  A.  Scarlden,  agent,  for  Applicant. 
.Wax  Hoseitbacli,  in  propria  persona,  for  Defendant, 
Application  by  the  insurance  carrier  of  Mark  Bros.,  Inc.,  to  have 
adjusted  the  amount  of  compensation  due  defendant  Rosenbach  for 
disability  caused  by  a  hernia  received  while  working  in  the  course  of 
his  employment  for  said  Mark  Bros.,  Inc.  The  evidence  showed  that 
defendant  was  ruptured  while  lifting  and  moving  a  heavy  tabic  in  his 
employer's  place  of  business,  that  he  was  operated  upon  at  a  San 
Francisco  hospital  and  incurred  the  following  expenses  in  relieving 
himself  from  the  ennsequencra  of  the  injury: 

Oeneral    doctor's    bill J3  00 

I)o<:tor's  fee  for  oiiuration _.    170  00 

IIuHpJtal  charges Ill  00 

Cost  of  private  nunw 120  00 

Handa)^    _  _ «  00 

The  Commission  awarded  the  defendant  the  sum  of  $61.61  com- 
{>(>nsation  for  temporary  total  disability  and  the  reasonable  value  of 
medical  and  surgical  services  rendered  or  to  be  rendered  defendant, 
not  to  exceed  the  sum  of  one  hundred  sevenly-one  dollars  ($171.00), 
including  nursing  and  hospital  expenses.  Expenses  incurred  in  addi- 
tion to  this  sum  by  det'i'ndant  to  the  extent  of  two  hundred  thirty-nine 
dollars  ($2.'i9.001  wece  pronounced  unreasonable  and  not  a  proper 
charge  against  the  employer  or  his  insurance  carrier. 

H.  L.  White, 
Secretaru. 
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(No,  91— May  29,  1914.) 

(Gliapler  176,  Lawa  laiJ.) 

MBS.   KVELYN   SECOIt.   Applicant,    vs.    SICC^DRITY   CONSTRUCTEON    COM- 

I'ANY  (A  CORPOBATION).  ANU  TACIFIC  SURtrrV  COMPANY.  DefcndanU. 

Arthur  E.  Dennis,  attorney,  for  Applicant. 

-/.  L.  Brickcls,  president  of  the  Security  Construction  Company, 
for  sufli  company. 

}{.  J.  McNecly,  claim  adjuster,  and  J.  Cridcr,  attorney,  for  defend- 
ant Pacific  Surety  Company. 
Application  for  a  death  benefit.  Applicant  is  the  widow  of  Noe  J. 
Secor,  wlio  was  killed  on  February  5,  1914,  by  a  fall  from  a  tower  on 
which  he  was  working.  Deceased  was  in  the  employment  of  the  defend- 
ant Security  Construction  Company  as  a  structural  iron  worker  at 
the  time  of  his  death.  The  only  question  raised  at  the  time  of  the 
hearing  was  as  to  the  dependency  of  the  applicant  and  a  minor  son 
whom  the  testimony  seemed  to  show  was  the  minor  son  of  deceased  by 
a  former  wife,  and  as  to  the  rigiits  of  an  unborn  child  of  deceased  and 
applicant.  The  evidence  showed  applicant  and  the  said  minor  son  to 
be  wholly  dependent  upon  deceased  for  support,  and  a  total  death 
benefit  was  therefore  awarded  of  two  thousand  nine  hundred  twenty- 
five  dollars  ($2,!)25.00).  Of  this  amount  the  sura  of  two  thousand  one 
hundred  ninety-three  dollars  and  seventy-five  cents  ($2,193.75)  was 
given  to  the  widow,  and  the  sum  of  seven  hundred  thirty-one  dollars 
and  twenty-five  cents  ($731.25)  was  allotted  to  the  minor  son.  An 
order  was  also  made  appointing  the  applicant  Evelyu  Secor  as  trustee 
for  the  minor  son,  and  the  whole  sum  of  two  thousand  nine  hundred 
twenty-five  dollars  ($2,925.00)  made  payable  to  her  in  her  own  right 
and  as  trustee,  in  the  following  installments :  the  sum  of  one  hundred 
seventy-eight  dollars  and  eighty-one  cents  ($178.81)  upon  notice  of 
the  rendition  of  this  award,  this  amount  being  the  present  commuted 
worth  of  the  final  eighteen  weekly  payments  of  the  award ;  the 
remainder  of  the  award  being  payable  in  weekly  installments  of 
twelve  dollars  and  nineteen  cents  ($12.19)  until  paid. 

Properly  to  safeguard  the  rights  of  the  unborn  child  of  applicant 
and  deceased,  a  finding  of  fact  was  incorporated  in  the  findings  and 
award  to  the  effect  that  such  child,  to  be  bom  in  June  or  July,  will  be 
the  child  of  applicant  and  deceased,  and  a  legal  dependent  of  the 
applicant  within  the  meaning  of  the  Workmen's  Compensation,  Insur- 
ance and  Safety  Act. 

H.  L.  White, 
Secretary. 

Note.— A  w                 this  v:>f<-  li:.4   been   m.i.le   It   appcirerl    '"■il^'l;''^  ■[f'^'n^r 

by  a  former  h  fuili  w.m  not  .■iimic<l  to  :i   Piirt  of  the  <l«ith   Wn.-lll. 

ThprefoTT,  th    a  w         m  n.l.i!  r.>silni1lin,'  Ilie  oriler  of  the  Commiantun  ni.jH.lntlni; 

the  uppllcan        us  sa  tl  niinur 

death  benell   of  f  J  9  B 
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(No.  90— May  29,  1914.) 
(Chapter  176.  Laws  1913.) 

SCOTl'  (SOUDOX,  Applicant,  vh.  D.  A.  EVANS.  a.\d  C.  W.  MUSICK,  DefrndanU. 

DiBABiLiTV— Extent  of— Mali  noebi  kg  .—Where  sirrmlatioQ  or  maliDgering  by  an 
applicant  for  compensation  is  alleged,  the  CummissioD  will  go  to  great  paino  and 
considerable  expense  to  dctermiDe  tlie  Issue  fairly  to  prevent  fraud  aod  imposi- 
tion. Usually  tbe  Commission  .will  cause  the  applicant  to  be  examined  by 
experts  of  ibt  own  Heleclion  in  addition  to  the  medical  testimony  presented  by 
each  side. 

DlMAHM.lTY — KXTKNT  OF— Cakpentebs'  FoBKMAN.^Wlicre  B,  cariHinters'  foreman 
is  siill  able  lo  suiMTviHi'  tlie  work  he  is  em[>lo)'ed  upon  but  la  unable  as  tli<>  rwirit 
of  accident  tu  use  louls  aud  work  witli  those  under  him,  he  is  under  a  partial 
disability.  It  is  not  Ki^nenilly  or  customarily  true  llial  a  cnriientpra'  foreman  is 
nol  expected  to  UKe  tools  and  only  to  superintend  the  work  of  carpenters  und<'r 
him.  WUilc  this  would  be  true  of  a  suiierintendent  of  coualructioo  on  a  large 
building,  it  is  not  genenilly  (ruv  of  the  foremau  of  a  gang  of  carpenters. 

Disability— Ih ABILITY  to  F01.1.0W  Ociupation  Rnuaoed  In  at  Tims  or  Ikjuby. — 
Nor  is  the  term  "disability"  n»<(«sarily  limited  16  a  diaablement  tor  performing 
the  particular  work  the  injured  person  happened  to  be  doing  at  the  time  of  bis 
injury'  It  will  be  suflicieut  if  the  injury  resultjt  In  an  impairment  of  earning 
power  generally. 

Scale  of  Compensation — Avcbaoe  A-nnual  Eabmngh — How  Calohlathi. — 
Where  the  injured  employee  has  worked  during  subslantially  tbe  whole  of  the 
j'ear  immediately  preceding  his  injury  in  the  same  employment,  whether  for  the 
same  employer  or  not.  the  earnings  for  that  year  alone  are  to  be  taken  aa  the 
baxis  for  computing  his  average  annual  earnings  (Workmeu's  Compensation. 
Insurance  and  Safety  Act,  section  17  (a),  paragraph  1).  The  fact  that  the 
earnings  for  such  year  are  above  or  below  normal  can  not  be  conaldereil.  nor 
can  his  earnings  for  other  ycarx  be  taken  into  account. 

Scale  of  Com  pknsation^Di  a  ability  fbou  Si-'boical  Opkbation  Afteb  RKNomoK 

OP   AWABD — How    COMPENHATEP — HBFUSAL  TO   SUBMIT   TO  OPEBATION. — Where 

it  seems  probable  at  the  time  of  making  the  award  that  the  applicant  will 
require  a  aurgjcal  operation  thereafter  to  remove  the  disability,  the  award 
may  provide  that,  upon  such  surgical  operation  being  recommended  by  competent 
surgical  authority  and  being  undergone,  the  employer  shall  pay  the  reasonable 
•■^yi^  of  such  operation  and  a  full  disability  benefit  while  applicant  is  wholly 
disabled  aa  a  result  of  the  operation,  but  if  the  applicant  refuses  to  submit  to 
such  operation  after  its  being  so  recommended,  all  disability  payments  shall 
eoase  during  the  contlnuunce  of  such  refusal. 

Application  for  compensjition  for  injuries  to  the  right  shoulder  of 
the  applicant  caused  l)y  a  fall  from  a  scaffold  while  he  was  working 
as  a  carpenters'  foreman  in  the  employ  of  defendant  Kvans,  a  con- 
tractiir.  defendant  Ihisick  was  joined  by  thn  applicant  because  he  was 
the  owner  of  the  lot  where  the  building  upon  which  applicant  received 
his  injury  was  being  ereeted.  The  facts  are  stated  in  the  opinion. 
Compensation  was  awarded  in  the  sum  of  $83.32  for  temporary  total 
disability.  A  reasonable  sum  for  medical  and  surgical  expenses  was 
ordered  i)aid  by  the  defendant  and  a  further  sum  of  $13.00  per  week 
was  awarded  for  temporary  partial  disability  until  the  termination  of 
said  disability  or  the  further  order  of  tlie  Commission. 

Ayiiesicorlk  &  Beaumont,  attorneys,  for  Applicant. 

A.  L.  Brewster,  attorney,  for  Defendants.  GoOqIc 
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Scott  Gordon  is,  by  oeeupation,  a  carpenters'  foreman  and  for  sev- 
eral years  has  been  following  his  trade  at  Fresno,  On  February  19, 
1914,  while  standing  on  a  box  on  a  staging,  attempting  to  tack  a 
aash  into  a  skylight,  the  box  upon  which  he  was  standing  overturned 
end  precipitated  him  to  the  floor.  As  he  fell  he  dragged  down  the 
side  of  the  wall  with  his  right  arm  uplifted,  striking  upon  his  feet. 
His  arm  only  was  injured.  On  the  7th  of  April  he  filed  an  application 
with  this  Commission  claiming  a  disability  indemnity.  Defendants 
resist  substantially  on  the  following  grounds : 

1.  That  the  injury  inflicted  was  superficial  and  insufficient  to  cause 
disability. 

2.  That  even  if  applicant  suffered  such  a  disability  as  would  prevent 
him  following  the  occupation  of  a  carpenter,  it  would  not  prevent  his 
following  the  occupation  of  carpenters'  foreman,  which  occupation  is 
one  of  superintendence  only  and  does  not  require  that  such  foreman 
use  tools  as  a  carpenter  and  work  with  the  men  under  him  on  the  job. 

3.  That  applicant  is  simulating  and  pretending  to  be  more  seriously 
injured  than  he  is,  and  that,  being  unable  to  secure  work  at  his  trade, 
he  is  attempting  by  such  simulation  to  mulct  defendant  Evans  out  of 
money  for  alleged  injuries  which  do  not  exist. 

4.  That  the  average  annual  earnings  of  applicant  should  be  com- 
puted not  alone  in  accordance  with  his  earnings  during  the  year 
immediately  previous  to  the  happening  of  the  accident,  but  that  other 
years  should  be  taken  into  account  in  order  to  make  a  fair  average 
within  the  meaning  of  the  act. 

The  determination  of  the  nature  and  extent  of  the  disablement  in 
this  ease  has  proven  a  matter  of  great  subtlety  and  difficulty.  As  in 
all  cases  where  simulation  is  charged  against  an  applicant,  this  Com- 
mission has  gone  to  great  pains  and  considerable  expense,  in  order  to 
determine  the  issue  fairly,  for  it  recognizes  that  if,  in  such  cases,  fraud 
shall  be  permitted  to  succeed,  the  entire  act  will  be  discredited  and 
great  injustice  done.  Therefore,  besides  taking  the  testimony  of 
physicians  employed  by  both  applicant  and  defendant  and  carefully 
analyzing  their  testimony,  this  Commission  ordered  a  special  examina- 
tion by  a  competent  surgeon  of  Fresno  of  its  own  selection  and,  the 
report  of  that  physician  being  in  a  measure  inconclusive  of  the  fact,  this 
Commission  had  applicnnt  summoned  from  Fresno  and  placed  in  a 
hospital  in  San  Francisco  under  the  observation  of  a  noted  expert  with 
the  result  that  it  has  been  clearly  detennined  that  a  sul)stantial  and 
deep-seated  injury  was  suffered  bj'  the  applicant,  that  he  is  not  simulat- 
ing or  malingering,  and  that  an  operation  will  probably  he  necessary 
to  effect  a  permanent  cure. 

It  is  not  generally  or  customarily  true,  as  claimed  by  defendant,  that 
a  carpenters'  foreman  is  not  expected  to  use  tools,  but  only  to  superin- 
tend the  work  of  carpenters  under  him.     This  would  be  true  of  a 
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superintendent  of  constnietion  on  a  Inrge  building,  but  not  of  the- 
I'oreman  of  a  gang  of  carpenters.  Therefore  there  was  disability  in  this 
ease.  Nor  in  the  term  "disability"  neiessarily  limited  to  a  disablement 
for  performing  the  particular  work  an  injured  per.-:on  happened  to  be 
doing  at  the  time  of  his  injury.  It  will  be  sufficient  if  the  injury 
results  in  an  incapacity  to  earn. 

The  statute,  paragraph  (1)  section  17  (a),  specifically  states  that, 
'"If  the  injured  employee  has  worked  in  the  same  employment,  whether 
for  the  same  employer  or  not,  during  sitbstantiallij  the  whole  of  the  year 
immediately  preceding  his  injury  his  average  earnings  shall  consist  of 
tliree  luindred  times  his  average  daily  earning.^,  wage  or  salary  which 
he  earned  as  such  employee  during  the  days  when  so  employed."  This 
Commiasion  has  no  discretion  in  the  premises.  It  must  follow  the 
statute,  and,  inasmuch  as  applicant  was  abl^  to  show  an  earning  during 
the  year  immediately  preceding  the  injurj'  in  excess  of  the  maximum 
average  annual  earning  allowed  by  law,  there  is  nothing  for  the  Com- 
mission to  do  but  to  accept  the  legal  maximum  as  the  average  asQual 
earnings  in  this  ease. 

Applicant  Scott  Gordon,  however,  is  a  man  of  intelligence  and 
resou  reef  ninths,  and,  in  the  judgment  of  the  Commission,  it  is  not 
necessary  for  him  to  remain  wholly  idle  as  a  result  of  his  injury. 
Therefore  we  find  that,  with  the  exercise  of  due  diligence,  he  will,  in 
seme  capacity,  be  able  to  earn  twelve  dollars  and  five  cents  ($12.05) 
per  week  during  the  continuation  of  his  partial  disability  from  and 
after  the  first  six  weeks  following  the  accident. 

It  seems  probable  that  an  operation  may  be  necessary  in  order  to 
i-eacli  the  seat  of  the  difficulty  and  remove  the  cause.  If  this  shall  be 
determined  upon  by  competent  surgical  authority,  and  Gordon  shall 
submit  to  the  operation,  this  Commission  will  award  him  the  reasonable 
cost  of  the  operation  and  full  disability  benefit  while  wholly  disabled  as 
a  result  of  the  operation,  but  if  he  shall  refuse  to  undergo  the  operation, 
all  disability  payments  shiiU  cease  during  the  continuation  of  such 
refu.sal. 

A.  J.  PiLLSBURY, 

Wnj,  J,  French, 
H.  Weinstock, 
Commissioners. 

n<l  livii(«  Involviil  In  tlic  decision 
ti  JiitH'  2t.  1»14,  and  was  griinti-d 
h\  Die  i-iimniLwiiPii  iin  July  iisiii.  Alter  tnKinK  lurllier  tesUmony  upon  the  i-xteiit 
i.f  .lis;ili[ll[y  HiiKliiln.-il  b)-  tlic  i.|ipU™iil,  llie  KIikIIiirm  and  Award  wrre  amended  to 
iillow  lo  lilni  llif  Hiiin  of  lUrw  liiindrt'il  Iweiily  diiUniw  nnil  fortv-seven  cents  ((320.47), 
thiH  amount  IhIdk  In  Cull  r<>r  n  «-iiinor:iry  liit:il  disiLlilllty  IcwtlnR  from  February  I»th 
1.1  Api'll  nrd,  ;i  ih-iI<hI  nt  four  nvcks.  for  n  Ipmiiornry  fKirllnl  dlsubllily  IiiatlnR  from 
April  3rd  lo  June  6lh,  ii  m-riiid  of  ninp  wiikw:  for  a  tempomry  tot"'  dlaablflty  ot 
Miret-  K->i'kn  rotiowiriK  on  uiHrnllon  [lerfornipil  upon  the  iippllmnt  on  June  Ith  to 
I'.'ii.'ve  hfH  condition;  unci  n   temiHiniry   |>iirtl>i1   dlH;i1>11lty  nf  four  and  threc-Revnlhs 

<l[Ki>illiiy  Indeniiiltii''  Vfrf  iil  th"  Rili-  rif  thirlii'n  dnlliirn  <t1'<.0n)  per  week.  The 
:iliiiliinnt  Wii»  further  iiwnnled  lih  mtdieal  vxiKinscs  to  the  amount  of  sovenlf-flve 
doilurs    tt7S.0O).  IL 
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(No.  103— May  29,  1914.) 

(Chapter  170,  Laws  1913.) 

WILLIAM    SEWARD    WALLACE.    Applh-ant.    vs.    THE   REOENTS   OK   THE 

UNIVERSITY  OF  CALIFORNIA  <a  cohpobation).  Dcfeadant. 

BuRriEN  OF  I'BOOF — RBEREquisiTEa  FOB  Compensation.— The  law  places  the  burden 
of  proof  upon  the  applicaDt  to  establish  certain  facts  as  p re requi sites  tu 
obtBiDing  cunip^nKaMoti  for  industrial  injuries,  and  bdioiik  these  prerequisites 
are  the  facts  that  there  was  aa  accident,  and  that  the  iDJurJi>s  complained  of 
resulted  from  the  accident,  not  remotely  but  proximately. 

Upon  the  testimonj-  adduced  iu  this  case,  hdd.  that  applicant  has  failed  to 
establisb,  by  a  preponderance  of  evidence,  the  fact  of  injury  by  accident  received 
in   the  course  of  his  employment.  ' 

Claim  for  compensation  for  disability  caused  by  accidental  injury 
while  working  in  the  course  of  tlie  employment.  The  facts  are  stated 
in  the  opinion.  Applicant  was  employed  as  a  research  assistant  in 
zoology  by  the  Scripps  Institution  for  Biological  Research  of  the 
University  of  California  at  La  Jolla,  and  this  action  was  brought 
against  such  institution.  On  motion,  the  Regents  of  the  University  of 
California,  a  corporation,  were  substituted  as  the  proper  party  defend- 
ant. The  application  for  eompen-ation  was  denied,  on  the  ground  that 
applicant  had  failed  to  prove  by  a  preponderance  of  evidence  that  his 
disability  had  been  caused  by  the  accidental  injury  alleged. 

William  Scivard  Wallace,  in  propria  persona,  for  Applicant. 
F.  P.  Griffiths,  attorney,  for  Defendant. 

The  applicant  in  this  ease  was  attached  to  the  "Scripps  Institution 
for  Biological  Research"  as  research  assistant.  While  in  such  employ- 
ment he  assisted  other  men  of  the  force  in  constructing  a  concrete 
retaining  wall  and  claims  that,  while  doing  so,  he  suffered  an  injury  to 
his  back  by  catching  and  preventing  the  overturning  of  a  wheelbarrow 
filled  with  concrete  material  which  was  coming  down  a  steep  bank  in 
the  eare  of  a  fellow  worker.  In  support  of  this  claim,  applicant  pro- 
duced evidence  to  the  following  effect: 

1.  By  Dr.  Ernest  A.  Plant,  that  applicant  had  a  chronic  lateral 
curvature  of  the  spine,  hut  that  the  lower  curve  had  been  recently 
exaggerated  causing  the  partial  dislocation  of  the  twelfth  rib  on 
the  left  side  and  the  left  kidney  to  he  pushed  down  and  out  of 
position. 

2.  Ilis  own  testimony  as  to  how  the  injury  took  place. 

-f.  The  testimony  of  Dr.  AValter  Baldwin,  of  San  Francisco,  that 
as  lute  a.s  the  22d  of  April  he  found  a  definitely  tender  spot  over 
the  third  luml)ar  vertebra,  but  that  the  condition  could  come 
almut  without  any  definite  injury,  although  the  probabilities  are 
iu  favor  of  an  injury  as  a  cause. 
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Pir  contra: 

1.  Dr.  A.  AV.  Sweariiigeu  made  affidavit  to  the  effect  that  he 
e.\ai»iiied  WullHce  on  the  25th  of  F<?hniHry  and  found  Mm 
suffering  from  rheumatism  and  nothing  ebe. 

2.  That  he  did  not  complain  of  any  accident  happening  to  him 
at  the  time  of  the  alleged  accident  or  for  a  long  time  thereafter. 

3.  That  he  worked  the  rest  of  the  day  after  the  accident  com- 
plained of  and  also  for  the  next  three  or  four  days  in  the  garden, 
quitting  on  the  10th  and  laying  off  for  a  week,  then  returning  to 
work,  finally  quitting  on  the  6th  of  March. 

4.  During  all  this  time,  and  up  to  the  4th  of  April,  applicant 
made  no  claim  that  any  accident  had  happened,  although  it  was 
known  to  his  associates  at  the  institution  that  he  was  ill  and  that 
his  back  hurt  him,  an  affliction  of  which  he  had  complained  many 
times  long  before  the  time  of  the  alleged  accident. 

The  law  places  the  burden  of  proof  upon  the  applicant  to  establish 
certain  facts  as  prerequisites  to  obtaining  compensation  for  indastrial 
injuries,  and  among  these  prerequisites  are  the  facte  that  there  was 
an  accident  and  that  the  injuries  complained  of  resulted  from  the 
accident,  not  remotely  but  proximately. 

In  most  cases  when  there  has  really  been  an  accident  the  fact  is 
known  at  the  time  of  the  accident,  or  the  injured  person  reports  the 
accident  to  his  superior  or  talks  of  it  to  his  associates.  Being  ill 
the  natural  tendency  is  to  account  for  the  illness  by  referring  to  the 
accident  as  the  cause,  then  and  there,  not  weeks  afterward.  When, 
as  in  this  ease,  nothing  is  said  of  any  accident  having  happened  until 
some  weeks  after  one  has  been  discharged  from  service,  the  burden  of 
proof  rests  all  the  more  strongly  upon  the  applicant  to  establish  the 
fact  that  such  accident  did  happen  and  that  the  disability  complained  of 
was  prosimately  caused  by  that  accident. 

We  think  that,  in  this  case,  applicant  has  failed  to  establish  the  fact 
of  injury  through  accident  by  even  a  preponderance  of  evidence  and  his 
application  is  therefore  denied. 

A.  J.  PlLlBBURI", 

Will  J.  French, 
Harris  Weinstock, 
Commissioners. 

(No.  106— May  23,  3914.) 

(Cliapter  17(i,  Laws  1013.) 

FLIZABKTIl  FARRISII,  .i/iplif^nt.  vs.  ROBINSON  NUOKNT,  and  UUARDIAN 

CASUALTY  AND  GUAItANTY  COMPANY   (a  cobpobation),  Defendantt. 

I'RIIMMATE  CaI.SE  OF    DEATH — LaTEB   DEATH    KrOM    NaTUBAI.   CAUSES. — TCBtilUMiy 

of  all  the  moilipiil  exijcrls  eoncprne<l  in  tlip  t09i>  hoTil  conclusive  of  fact  that 
(loath  of  M|>pliranl'H  hiiKbaud  spvru  wwks  nflpr  a  minor  nci'iiti'nt  rereivcJ  in  the 
coiinw  of  his  pniiihijmpiit,  was  ilnr  lo  iintnrnl  ('aiisi*,  ntul  not  caused  proiimately 
or  rcniotcly  by  said  accident.    ' 
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Claim  by  widow  of  deceased  employee  for  a  death  bene6t.  The  facts 
are  stated  in  the  opinion.  The  application  was  denied  on  the  ground 
that  the  applicant  had  failed  to  show  any  causal  connection  between 
the  accidental  injury  to  deceased  on  February  3,  1914,  and  his  sub- 
sequent death  on  March  27,  1914, 

Robert  Ji.  Leather  wood,  attorney,  for  Applicant. 
Barry   J.    Voiding,   attorney,    for   defendant   Guardian   Casualty 
and  Guaranty  Company,  substituted  on  motion  for  defendant 
Nugent. 

On  the  3d  day  of  February,  1914,  one  Robert  Parrish,  while  working 
on  a  street  in  San  Francisco  in  mending  or  putting  down  pavement, 
had  a  shovel  knocked  out  of  his  hands  by  a  passing  automobile.  The 
automobile  did  not  strike  him  but  the  shovel  handle  struck  him  in  the 
side  and  knocked  the  breath  out  of  him,  causing  him  to  sit  down  on  a 
pile  of  gravel  until  he  regained  his  composure,  after  which  he  returned 
to  work. 

He  continued  to  work  thereafter  for  ten  days  when  he  fell  ill  and 
ceased  fo  work.  He  complained  to  his  employer  of  soreness  in  his 
side,  and  to  Dr.  H.  A.  Gale,  who  was  called  on  the  19th  to  treat  him, 
of  pains  in  the  back  across  the  loins.  He  continued  ill  and  grew 
weaker  every  day  until  the  27th  day  of  March  when  he  passed  away. 

This  proceeding  was  instituted  by  his  widow,  Elizabeth  Farrish,  who 
claims  that  death  resulted  from  the  injury  and  that  she  is  entitled  to 
the  death  benefit  allowed  by  law  in  such  cases. 

An  autopsy  was  performed  which,  according  to  the  testimony  of 
the  autopsy  surgeon,  Dr,  David  E.  Stafford,  showed  that  deceased, 
who  was  seventy-four  years  old  at  the  time  of  his  death,  died  of 
adherent  pericarditis,  that  is,  the  adherence  of  the  pericardium  (the 
sack  in  which  the  heart  iy  incased)  to  the  walls  of  the  heart  in  such  a 
manner  and  to  sueh  an  extent  that  the  heart  could  not  act  and  there- 
fore had  ceased  to  beat;  also  that  he  was  afflicted  with  chronic 
myocarditis,  that  is,  inflammation  of  the  muscular  tissues  of  the  heart. 

Competent  medical  testimony  further  shows  that  said  Robert  Farrish 
died,  primarily  of  inanition,  of  a  rather  rapid  decline  of  physical 
powers  Ko  that  his  system  'had  no  power  to  resist  the  heart  troubles 
from  which  he  had  long  suffered,  and  it  was  the  opinion  of  all  the 
medical  authorities  con.sulted  that  the  accident,  if  it  had  any  relation 
at  all  to  the  death,  had  at  most  a  trivial  and  inconsequential  relation 
and  can  not  be  looked  upon  as  in  any  proper  sense  the  proximate  cause 
of  the  death. 

The  accident  took  place  on  the  3d  of  Febrnarj',  he  was  not  taken  ill 
until  about  the  I2th  or  i:ith.  and  ho  died  on  the  27th  of  March.     As 
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his  own  attending  physician  expressed  it,  "He  simply  grew  weaker 
from  day  to  day  and  parsed  out  without  any  suffering  whatever." 

Distressing  ae  it  is  thus  to  leave  an  aged  widow  unprovided  for,  this 
Commission  tan  not  do  otherwise,  in  such  cases,  than  to  find  that  the 
death  was  not  proximately  caused  by  the  injury  and,  (wnsequently,  that 
the  application  for  a  death  benefit  must  fail.  The  industry  ijhould  be 
chargeable  with  the  consequences  which  follow  injuries  by  accident,  but 
not  with  eonsequencei  which  primarily  arise  from  natural  causes  and 
sustain  no  more  than  an  incidental  relation  to  the  accidental  injury 
complained  of. 

A.  J.  PiLLSBURY, 

Will  J.  French, 
Harris  Weinstock, 
Commissioners. 


(No.  126— May  29,  1914.) 
(Chapter  176,  Laws  1013.) 
CHRISTIAN      OLSKN.      AppHiant.      tb.  '   PACIFIC      STEVEDORING      AND 
BALLASTING  COMI'ANY.  and  NRW  KNGI^\ND  CASUALTY  COMPANY, 
ItrfaidaHtK. 

(Jhristian  Olseti,  in  propria  persona,  for  Applicant. 
Berry  J.  Colding,  attorney,  for  Defendants. 
Thi.-^  is  an  application  for  compensation  for  disability  sustained  by 
applicant  while  working  in  the  course  of  his  employment  as  stevedore 
for  defendant  Pacific  Stevedoring  and  Ballasting  Company.  Applicant 
was  injured  by  a  heavy  piece  of  timber  falling  upon  his  great  toe. 
severely  bruising  and  lacerating  it.  All  the  essential  facts  were  agreed 
to  by  both  sides  prior  to  the  hearing,  except  the  period  of  disability 
and  extent  of  the  injury.  After  considering  the  evidence  produced, 
the  Coinmi.ssion  awarded  compensation  in  the  sum  of  sixty-three  dollars 
and  fourteen  cents  ($63.14),  the  same  being  for  four  and  six  sevenths 
weeks  temporary  total  disability. 

H.  L.  White, 
Secretary. 

(No.  57— June  1,1914.) 

(Chapter  ITS,  Laws  1913.) 

rriATlI/ITTE    M.    JOHNSTON,    Ajiplicanl.    vs.    MOITNTAIN    COMMERCIAL 

CO,MrANY  (A  COPARTNEBSHIP),  llifendant. 

"A  ceil  IE  NT  A 1."  Ikjukv— Empijjvee  Kim.kd  by  RdBBEns  IN  Dkfesdino  His  Em- 
ru>VER's  I'l.ACB  OF  lU.siNEMM. — Where  BD  einplojpc  ia  killpii  in  defending  his 
(■111  111  oyer's  iiXaee  of  bnsiucs  from  robl)ery,  the  (loath  is  afi^ideutBl  within  the 
meniiiiis  of  Hit  Workmen's  ComiM-nsation,  InHiiran<'e  nod  Sntety  Act,  anil  Ibe 
dciieniteDls  of  «uch  employee  ore  entitled  to  compensation  tberetorj-  -  i  ^ 
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"AcciDENTAi."  iNJUBY — Tebt  Or. — An  injury  is  accidental  within  the  meaning  of 
the  act  it  It  is  "unforeseen. "  "without  design."  "happeninjc  without  the  concur- 
rence ot  the  injured  patty,"  "unintended  or  uneipected"  by  the  employee,  or  "a 
risk  of  his  oecupfttion." 

BuPLoYEHS — Emplotmeht  bt  Mo&e  Than  One  Employes  at  the  Same  Tiue. — 
The  (act  that  deceased  was  employed  in  the  dual  capacity  of  employee  of  the 
defendant  and  of  the  United  Stales  Government  does  not  make  him  any  (he  Ichb 
an  employee  of  defendant,  and  applicant  may  elect  which  of  the  employers  she 
will  proceed  against. 

Scope  of  the  Empioyment—Seb vices  After  Hours. — Where  an  employee  remaiuK 
about  liis  plact  of  employment  after  (be  hour  for  closing  and  is  injurcil  or  killed 
by  robbers  while  defending  hia  employers'  property,  such  injury  or  death  is 
received  in  the  course  of  his  employment. 

Defenses  oe  Empixiteb — Accident  Which  Emplovcb  Can  Not  by  the  Exebcisb 
OF  Extraobdikaby  Care  Pbevent. — It  ia  no  defense  in  an  action  for  compensa- 
tion that  the  accident  is  one  which  the  employer  could  not,  by  the  exercise  of 
reasonnhle  care  and  caution  prevent,  aa  compensation  is  payable  under  the  act 
without  rt'gnrd  to  want  of  reasonable  rare. 

EviUE.NCE. — Held  to  show  that  the  assault  resulting  in  the  death  of  the  emjiloyoe 
was  tor  purposes  of  robbery  and  not  to  avenge  a  personal  griovauce,  as 
contended. 

This  is  an  application  for  a  death  benefit  by  the  mother  of  Frank 
Volney  Johnston,  deeea.sed.  The  latter  was  killed  by  bandits  in  the 
course  of  a  robbery  of  the  store  and  post  office  where  he  was  employed  at 
Teeate,  California.  The  facts  are  stated  in  the  opinion.  An  award  was 
made  in  favor  of  the  applicant  in  the  sum  of  seven  hundred  and  twenty 
dollars  ($720.00),  payable  in  installments  of  three  dollars  ($3.00)  per 
week,  for  two  hundred  and  forty  weeks. 

U.  E.  Doolittle,  attorney,  for  Applicant. 
Lcroy  A.  Wright,  attorney,  for  Defendant. 

The  defendant  in  this  case  owned  and  operated  certain  stores  at  dif- 
ferent points  near  the  southern  border  of  San  Diego  County  and  one  of 
these  was  at  Teeate  and  about  one  hundred  twenty  (120)  feet  from  the 
boundary  line  between  the  United  States  and  Mexico.  It  was  in  charire 
of  one  Frank  Volney  Johnston,  son  of  the  applicant  in  this  case,  and, 
assisting  Mr.  Johnston  in  the  management  of  the^tore  was  one  W.  A. 
Wiedenbeck,  a  young  man  of  exceptional  courage  and  hardihood. 

On  the  evening  of  the  14th  day  of  March,  1914,  while  Mr.  Johnston 
was  engaged  in  the  little  wire  cage  which  constituted  the  post  office,  of 
which  he  was  postmaster,  and  while  Wiedenbeck  was  at  one  of  the  count- 
ers in  the  store,  the  time  being  fifteen  or  twenty  minutes  after  8  o'clock, 
a  noise  of  shuffling  feet  was  heard  on  the  front  porch  and  Johnston 
direeted  "Wiedenbeck  to  go  to  the  door  and  see  who  was  there.  He  did 
so  and  opened  the  door  whereupon  a  shot  was  fired  at  him  at  such  close 
range  that  the  powder  bnrned  his  face  although  the  ball  missed  him. 
At  once  two  masked  men  advanced  upon  him  and  rushed  him  to  a  back 
room,  where  they  tied  him  and  left  him  and  returned  into  the  store.     At 
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that  instant  a  second  shot  was  fired.  Meantime,  a  third  man  had  covered 
Johnston  with  his  pistol. 

What  took  place  in  the  store  within  the  next  few  moments  is  not  in 
evidence,  but  presently  the  men  returned  to  the  back  room  whecc 
Wiedenbeek  was  lying  tied,  loosened  his  bonds  and  conducted  him  to  the 
safe  and  ordered  him  to  open  it,  which  he  declined  to  do,  protesting  that 
he  did  not  know  the  combination  (although  he  did).  They  threatened 
him  with  death  and  beat  him  over  the  head  with  a  pistol,  but  finally 
returned  him  to  the  back  room,  knocked  him  down  and  kicked  him  and 
then  left  him.  He  somehow  got  out  and  over  a  back  fence  six  feet  high 
and  then  lost  consciousness,  but  was  finally  found  and  eared  for.  The 
store  was  set  on  fire  and  burned  to  the  ground  and  the  body  of  Johnston 
was  found  outside  the  post  office  and  counter  with  a  shotgun  and  rifle 
at  either  hand.     He  had  been  shot  through  the  heart. 

Charlotte  M.  Johnston  is  the  aged  mother  of  Frank  Volney  Jolniston. 
deceased,  and  according  to  testimony  inti-oduced  on  her  behalf,  had  for 
twelve  years  (since  the  death  of  her  husband)  depended  upoa  her  de- 
ceased son  for  her  support,  except  that  she  was  in  receipt  of  twelve  dol- 
lars ($12.00)  per  month  pension  as  a  soldier's  widow.  She  instituted 
this  proceeding  to  secure  a  death  benefit  as  a  dependent  upon  deceased 
for  her  support.  The  proceeding  is  resisted  substantially  on  the 
grounds  that, — 

1.  The  deceased  workman  was  not,  at  the  time  of  his  death,  solely  in 
the  employment  of  defendant,  but  also  in  that  of  the  United  States 
Government  as  postmaster,  and  that,  at  the  moment  of  his  death,  he  was 
in  the  post  office,  and,  therefore,  in  the  employment  of  the  government, 
and  his  death  could  not  have  arisen  out  of  his  employment  with  de- 
fendants, 

2.  That  said  murder  was  for  the  purpose  of  avenging  a  personal 
grievance  against  said  Frank  Volney  Johnston,  and,  tlierefore,  his  death 
did  not  arise  out  of  or  happen  in  the  course  of  his  employment  with 
defendants. 

3.  That  the  death  of  said  Frank  Volney  Johnston  was  not  the  result 
of  an  "accident"  within  the  meaning  of  the  Workmen's  Compensation, 
Insurance  and  Safety  Act. 

4.  That  the  death  of  said  Frank  Volney  Johnston  resulted  from  an 
unprovoked  a-ssault  by  bandits  and  could  not  have  been  prevented  by  the 
exercise  of  extraordinary  care  and  caution  l»y  defendants. 

Abie  counsel  were  retained  on  both  sides  of  this  case  and  ably  pre- 
pared briefs  were  filed  to  ard  this  Connuission  in  reaching  a  just  determi- 
nation of  the  is,sue8,  and,  confessedly,  the  tragedy  involves  issues  of 
nmch  difficulty  and  importance  to  future  interpretations  of  this  act. 
We  shall  first  consider  whether  or  not  the  death  of  Frank  Voluey 
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Johnston  did,  according  to  the  testimony,  constitute  an  "accident" 
within  the  meaning  of  the  Workmen's  Compensation,  Insurance  and 
Safety  Aet. 

Here  let  it  be  st-ated  that  the  light  thrown  upon  the  issue  by 
reference  to  decisions  in  ordinary  civil  and  criminal  cases,  as  instanced 
by  citations  by  counsel  for  both  applicant  and  defendant,  is  far  from 
being  luminous  or  very  helpful  in  determining  such  issues.  There  is 
growing  up  under  the  administration  of  compensation  laws  a  system  of 
jurisprudence  separable  and  quite  distinct  from  that  which  has  grown 
up  under  the  civil  and  criminal  laws  of  this  and  other  states  and  coun- 
tries. The  procedure,  the  rules  of  evidence,  the  spirit  of  construction 
and  interpretation,  the  philosophy  of  the  law,  all  differ  in  radical  re- 
spect from  the  main  body  of  laws  and  interpretations  of  laws  that  govern 
society  in  respect  to  human  affairs  other  than  such  as  relate  to  compen- 
sation for  industrial  accidents.  The  newer  system  has  broken  abso- 
lutely from  the  old  for  the  reason  that  the  old  had  proven  itself  inca- 
pable of  adequately  establishing  justice  in  the  field  of  industrial  acci- 
dent. Consequently,  relatively  slight  regard  is  had  in  the  determination 
of.  this  issue  to  the  citations  made  by  counsel  to  cases  outside  of  com- 
pensation jurisdictions. 

Our  best  source  of  judicial  interpretation  under  compensation  legisla- 
tion is  the  British.  Our  compensation  law  is  founded  upon  the  British, 
and,  while  this  Commission  does  not  accept  the  decisions  of  British 
courts,  or  even  of  the  House  of  Ijords,  as  authoritative  or  obligatory  in 
any  servile  sense,  we  do  find  their  processes  of  reasoning  of  great  assist- 
ance in  reaching  right  conclusions. 

In  British  interpretations  of  the  word  "accident"  wo  find,  in  part, 
the  following : 

"Anything  happening  without  design," — on  the  part  of  the 
person  to  whom  it  happens. 

"An  unforeseen  effect," — unforeseen  by  the  person  upon  whom 
the  effect  is  visited. 

"An  event  happening  without  the  concurrence  of  the  will," — of 
the  person  to  whom  the  event  happened. 

"The  word  'accident'  is  to  be  taken  in  its  popular  and  ordinary 
sense  as  denoting  'an  unlocked  for  mishap  or  an  untoward  event 
which  is  not  looked  for  or  designed  by  the  person  to  whom  the  event 
or  mishap  happens'. "     House  of  Lords. 

"Generally  speaking  an  accident  is,  'Any  unintended  and  unex- 
pected occurrence  which  produces  hurt  or  loss,'  that  is,  unintended 
and  unexpected  by  the  person  who  suffers  the  hurt  or  loss."  House 
of  Lords. 

"Although  the  injury  complained  of  may  be  inevitable,  still,  if 
it  is  unforeseen  (by  the  person  who  suffers  the  injury)  there  is  in 
it  the  element  which  constitutes  an  accident  within  the  meaning  of 
the  act."     British  Court  of  Appeals. 
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"An  injury  sufitained  by  a  locomotive  engineer  by  a  roek  thrown 
at  the  cab  by  a  mischievous  boy  was  held  to  be  an  accident  within 
the  meaning  of  the  act,  such  offense  being  a  risk  of  the  occupation." 

"An  injury  through  a  criminal  act  may  he  an  accident  if  a  risk 
of  the  occupation." 

"Where  a  game  keeper  is  attacked  and  wounded  while  in  the  dis- 
charge of  his  duties  by  being  set  upon  by  poachers  the  injury  con- 
stitutes an  accident." 

"Nisbet,  while  taking  money  on  a  train  to  a  colliery  in  order  to 
pay  off  the  men,  was  set  upon  and  robbed  and  shot  and  killed,  the 
act  was  held  to  be  an  'accident'  from  the  point  of  view  of  Nisbet 
who  had  not  anticipated  such  an  event ;  because  his  employment  was 
attended  by  special  risks  not  shared  by  others  upon  the  train ;  be- 
cause it  was  an  unforeseen  and  untoward  event  producing  harm : 
because  it  is  unreasonable  to  suppose  that  parliament  inti'nded  to 
exclude  from  the  operation  of  the  compensation  act  injuries  be- 
longing to  this  cla.ss  of  pursuits." 

The  foregoing  British  views  of  what  constitute  an  accident  appear  to 
have  been  pretty  generally  adopted  by  states  having  compensation  laws 
and,  at  least  partly,  by  the  Supreme  Court  of  the  United  States  which, 
in  the  ease  of  Mutual  Acddeni  Association  vs.  Barry,  131  U.  S.  100,  held 
that.  "The  term  'accidental'  was  used  in  the  policy  in  its  ordinary, 
popular  sense  as  meaning  'happening  by  chance,'  'unexpectedly,'  or  as 
'not  expected.'  If  a  result  is  such  as  follows  from  ordinary  means, 
voluntarily  employed,  in  a  not  unusual  or  unexpected  way,  it  can  not 
be  called  a  result  effected  by  accidental  means ;  but  if,  in  the  act  which 
precedes  the  injury,  something  unforeseen,  unexpected,  unusual  occurs 
which  produces  injury,  then  the  injury  has  resulted  through  accidental 
means," 

With  reference  to  injuries  by  assaults  by  third  persons  Harry  B. 
Bradbury,  in  his  "Workmen's  Compensation  and  State  Insurance  Law," 
thus  sums  up  the  issue:  "Cases  of  assault  have  not  lieen  decided  uni- 
formly. On  principle  the  better  rule  seems  to  be  that  an  as-sault  which 
lias  no  connection  with  the  work  in  which  the  employee  is  engaged  does 
not  entitle  the  workman  to  compensation.  On  the  other  hand,  justice 
appears  clearly  to  have  l)een  accomplished  in  awHrding  compensation 
in  those  cuscs  where  robbery  was  the  motive  of  the  ansaidt." 

"A  night  watchman  on  the- premises  of  his  employer  who,  while 
in  the  discharge  of  his  duties,  was  shot  by  a  burglar  from  the  effects 
of  which  he  died,  was  held  to  have  been  killed  in  the  course  of  his 
employment  and  that  his  dependents  were  entitled  to  compt^nsa- 
tion":  In  re  Margaret  Kvans,  Ohio  Industrial  Accident  Board. 

"A  street  car  conductor  injured  by  the  asHnult  of  a  disorderly 

passenger   is  entitled  to   compensation";  Washington    Industrial 

('om  miss  ion. 

The  Indu.strial  Accident  Board  of  the  State  of  California,  in  the  case 

of  Weston  vs.  Crown  Columbia  Paper  Company,  held  that  •where  the 
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hired  manager  of  a  hotel  was  injured  in  attempting  to  eject  turbulent 
persoDs  from  the  hotel,  he  suffered  an  aecident,  but  denied  compensation 
on  the  ground  that  the  principal  injury  complained  of  was  suffered 
while  striking  one  of  the  men  for  applying  to  himself  an  opprobrious 
epithet  and  that  this  act  was  not  performed  "in  the  line  of  his  duty"  as 
the  statute  then  required. 

Also,  in  the  ease  of  Emmerl  vs.  Trustees  of  the  Preston  School  of  In- 
dustry, this  Commission  held  that  a  nightwatchman  employed  by  the 
school  and  who  was  set  upon  and  severely  injured  by  inmates  of  the 
reform  school,  had  suffered  an  accident  within  the  meaning  of  the  Work- 
men's  Compensation,  Insurance  and  Safety  Act. 

We  are  of  the  opinion  that,  in  view  of  the  foregoing,  as  deiinition, 
rationale,  precedent,  authorily  and  fact,  the  killing  of  Frank  Volney 
Johnston  by  Mexican  bandits  was  "by  accident,"  within  the  meaning 
of  the  act.  It  was,  so  far  as  he  was  concerned,  "unforeseen,"  "without 
design,"  "an  event  happening  without  the  concurrence  of  his  will," 
"unintended  and  unexpected,"  "a  risk  of  his  occupation,"  or,  in  the 
language  of  the  Supreme  Court  of  the  United  States,  "If  it  was  unfore- 
seen, unexpected,  unusual  and  produces  injury,  then  the  injury  has 
resulted  through  accidental  means." 

The  other  issues  involved  are  more  easily  disposed  of.  We  think  that 
the  fact  that  deceased  was  employed  in  the  dual  capacity  of  employee 
of  the  defendant  and  of  the  United  States  Government  does  not  make 
him  any  the  less  an  employee  of  defendant,  and  applicant  may  well  elect 
which  of  the  employers  she  will  proceed  against.  If  he  was  killed  as  an 
employee  of  the  government  he  was  as  certainly  killed  as  an  employee 
of  defendant,  and  the  issue  sought  to  be  raised  is  more  subtle  than 
material. 

The  evidence  introduced  to  show  that  the  death  of  Johnston  was  due 
to  a  purpose  to  avenge  a  personal  grievance,  and  had  nothing  to  do  with 
his  employment,  was  not  strong  enough  to  do  more  than  to  excite  in  the 
mind  a  doubt  or  uncertainty  quickly  removed  by  the  evidence  of 
Wiedenbcck  that  he  also,  who  had  had  no  difficulty  with  Mexicans  aerass 
the  line,  was  first  shot  at,  then  Iwaten  and,  finally,  sought  to  be  compelled 
to  open  the  safe  of  the  store  that  the  safe  might  be  robbed.  The  purpose 
of  the  bandits  was  clearly  robbery  of  that  safe. 

The  implication  of  defendants'  counsel  that,  inasmuch  as  the  murder 
was  committed  after  hours,  the  "accident"  did  not  arise  out  of  or 
happen  in  the  course  of  the  employment,  likewise  will  not  bear  the  test 
of  sound  judgment.  It  would  be  al»surd  to  contend  that  these  two  em- 
ployees would,  up  to  the  hour  of  u.sual  closing  (8  o'clock  p.  ni.)  he  under 
obligation  to  defend  their  employer's  safe  from  pillage,  but  that  that 
obligation  ended  at  eight  and  that  a  quarter  of  an  hour  afterward,  they 
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might,  without  resistance  and  with  entire  loyalty  to  their  employer, 
permit  the  rifling  of  the  safe  by  whomsoever  wished  to  do  it. 

The  contention  that  defendant  should  be  freed  from  liability  for  the 
reason  that  the  assault  upon  the  deceased  employee,  "Could  not  have 
been  prevented  by  the  exercise  of  extraordinary  eare  and  caution  by 
defendants,"  is  quite  beside  the  ease  inasmuch  as  compensation  is  pay- 
able unJer  the  act  without  regard  to  want  of  reasonable  care.  Perhaps 
forty  per  cent  of  all  industrial  accidents  are  "pure  accidents"  for  which 
no  one  is  or  can  be  morally  responsible,  and  yet  are  compensable  under 
the  act  as  a  proper  charge  against  the  industry  in  which  the  employee  is 
engaged. 

When  we  come  to  adjudicate  the  claim  for  a  death  benefit  under  the 
act  the  result  must  impress  the  disinterested  citizen  as  of  less  importance 
than  the  legal  issues  involved,  inasmuch  as  the  evidence  shows  that  the 
applicant  is  only  partially  and  not  wholly  dependent  upon  her  deceased 
son  for  her  support.  She  has  a  pension  of  twelve  dollars  ($12.00)  per 
month,  which  is  conclusive  as  to  the  issue  of  being  a  partial  dependent. 

Then,  too,  the  family  accounts,  and  the  numbei;  of  persons  who  from 
time  to  time  shared  the  generosity  of  the  deceased  employee,  reduce  the 
amount  which  could  have  been  expended  for  the  benefit  of  the  aged 
mother  alone  to  a  very  moderate  allowance,  but  this  Commission  has  no 
choice  except  to  make  its  award  in  conformity  with  the  evidence. 

A.  J.  PiLLSBUKY, 

Will  J.  French, 
II.  Weinstock, 

Cotmrnssioncrs. 


(No.  in^Tune  1,  1914.) 

(Chaptor  176,  Laws  1013.) 

MBS.    DltUSIIXA    S.     HUMPHRIES,    Applicant,    vs.    HAMMOND    LUMBER 

COMPANX   (a  cobpobjtion),  Defendant. 

Denver  Sevier,  attorney,  and  C.  0.  Dreiss,  auditor,  for  Defendant. 
This  is  an  application  filed  April  18,  1914,  for  an  order  approving 
a  settlement  made  between  applicant  and  defendant  adjusting  the 
amount  of  compensation  due  the  applicant  for  the  death  of  her  husband 
while  the  latter  was  working  in  the  course  of  his  employment  at 
defendant's  mill.  A  death  benefit  of  eighteen  hundred  dollars 
($1800.00)  bad  been  agreed  upon  to  be  paid  as  follows:  One  half, 
represcntiiifi  the  first  one  hundred  and  twenty  (120)  weekly  payments 
provided  by  the  statute,  to  be  paid  immediately  after  proper  deduction 
of  interest  charKcs,  netting  eight  hundred  forty-two  dollars  and  fifty- 
three  cents  ($Hi2.i)^) ;  and  the  balance  to  be  paid  in  thirty  (30) 
monthly   installments   of   thirty   dollars    ($30.00)    each.     The   reason 
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offered  for  the  commutation  and  settlement  was  that  applicant  desired 
to  meet  the  expenses  of  getting  back  to  her  relatives  in  Oklahoma  and 
becoming  established  there  so  that  she  could  earn  a  living  for  herself 
and  minor  child.  A  hearing  was  held  on  May  6,  1914,  and  on  June  1, 
1914,  the  award  of  the  Commission  was  entered  approving  and  embody- 
ing the  terms  of  the  settlement. 

H.  L.  White, 
Secretary. 


(No.  i;J4— June  1,  ]!H4.) 

(Chapter  176,  Laws  1913.) 
LOUIS  VAN  LAKKKlt,  Applit-aat.  vs.  COUNTY  OF  I.OS  ANCKI.KS,  Di'fi-iidanl. 

Wii.FL'i.  Misi'ONbuCT — l>tsotiEi>iENCe  OF  Obderk. — Wliprc  thn  cviilcncc  xhnwN  Hint 
it  was  part  of  tlie  duties  of  thp  iipplicniit  to  loaii  lumber  upwn  an  aiilcinmliile 
Inipk  and  that  tlio  opiilitant  hnd  bi'pn  instnicted  not  to  Ret  out  over  Hip  wIippI 
In  Ki'ttiuB  olT  tLp  tni<-k,  and  that  npi)Uc«iit  iliil  get  off  ovpr  thp  n-hcul  iind  received 
injuries  thcreLy,  but  that  Ihprc  was  also  evidpnte  to  show  that  ol  thp  time  of 
tho  acf^tdpnt  thP  other  meanH  of  h>avlne  the  truck  wpi-e  blocked,  hrld.  that  whilp 
sneb  evidence  eatabliahea  misrondutt,  it  fails  to  eatablish  wilful  misconduct  as 
required  by  the  act. 

Medical  and  SrHnicAi.  Sehvicer — RiiiiiT  of  Empwyer  to  FmNisii.— Where  the 
employer,  the  County  of  Los  Angeles,  bad  placed  the  applicant  in  the  county 
hospital  after  his  injury,  at  the  expense  of  the  employer,  and  the  applicant  later 
became  dix.iatlHfied  and  left  the  boapital  without  the  conseul  of  thp  employer, 
such  employer  is  not  liable  for  the  reasonable  value  of  medical  treatment  fur- 
nished by  other  than  its  own  hospital  or  physiciatis. 

This  is  an  application  for  a  total  temporary  disability  indemnity 
and  for  medical  cxpcn*;es.  The  faet.s  are  stated  in  the  opinion.  An 
award  was  made  in  favor  of  the  applicant  in  the  sum  of  seventy-four 
dollars  and  ninety-six  cents  ($74.96),  this  being  the  amonnt  due  for 
eight  weeks'  disability  at  the  rate  of  G5  per  cent  of  the  applicant's 
average  weekly  earnings,  or  nine  dollars  and  thirty-seven  cents  ($9.87) 
per  week.  Compensation  for  applicant's  reasonable  medical  expenses 
was  denied. 

Chas.  L.  Benoist,  attorney,  for  Applicant. 

Chas.  E.  Haas,  assistant  county  eoiin.sel,  for  Defendant. 

Applicant  in  this  case  was  working  for  the  county  of  Los  Angeles 
m  repairing  highways,  and  formed  one  of  a  gang  of  workmen  out  with 
an  autotruck  repairing  roads  during  the  high  water.  In  the  dark  on 
the  night  of  February  18th  he  attempted  to  get  out  of  the  tru(;k  over 
Ihe  wheel  when  the  truck  was  started  up,  throwing  him  to  the  ground 
and  a  stick  of  timber  on  top  of  him.  The  result  was  an  injury  to  one 
of  his  kiioes.  lie  wa.s  taken  to  tlie  county  hospital  and  treated  until  the 
4th  day  of  March,  1914,  when  he  was  discharged  at  his  own  reiiuest, 
Jind  for  the  reason,  as  he  says,  that  lie  did  not  think  that  he  was  getting 
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adequate  treatment.  He  went  to  a  physician  of  his  own  selection  and 
was  treated  for  sis  weeks  for  synovitis  of  the  joint,  was  discharged 
from  treatment  on  April  13th,  but  claimed  not  to  be  well  on  the  date 
of  the  heariny;,  May  14th.  Applicant  made  claim  against  the  city  of 
Ix>s  Angeles  for  a  disability  indemnity  and  for  reimbursement  for 
medical  services  rendered  after  he  left  the  countj'  hospital,  to  enre  and 
relieve  him  from  the  effects  of  his  injury. 

Defendant  resisted  the  claim  principally  upon  the  grounds  that  the 
disability,  if  any,  arisini;  out  of  the  injury  was  slight,  and  that  the 
accident  itself  was  caused  by  the  wilful  miseonduct  of  the  employee  in 
getting  out  over  the  wheel  when  the  foreman  had  told  him  not  to. 

There  was  evidence  to  show  that  the  foreman  had  instructed  his  men 
not  to  get  out  over  the  wheel,  which  fact  applicant  admits,  but  claitns 
by  way  of  extenuation  that,  on  the  night  in  (juestion,  by  reason  of  the 
tying  down  of  a  canvas  drawn  over  the  truck  to  protect  the  men  from 
rain,  there  was  no  way  to  get  out  except  over  the  wheel.  We  think 
that  there  may  have  been  misconduct  in  petting  out  over  the  wheel, 
although  the  evidence  as  to  other  methods  of  getting  out  on  the  night 
in  (]iicsion  is  inconclusive,  but  there  was  no  evidence  to  show  that  such 
misconduct  was  wilful  within  the  meaning  of  the  act. 

We  are  satisfied  that  the  injury  was  serious  and  that  there  was  dis- 
ability by  reason  of  it,  but  when  the  applicant  left  the  county  hospital 
he  did  so  of  his  own  volition  and  any  treatment  received  after  that 
date  was  of  his  own  choice,  lie  did  not  get  the  consent  of  the  county 
authorities  to  seek  other  treatment  at  the  county's  cost,  and  the  county 
did  not  refuse  to  furnish  further  treatment  at  the  county  hospital. 
Therefore,  further  and  other  medical  treatment  is  not,  in  this  case,  a 
j'ropcr  charge  against  the  defendant  county  of  Los  Angeles. 

A.  .1.  Piij,sBURy, 
WiM,  J.  Fkencii, 
H.vRRis  Wkinstock, 
Commissioners. 


(N„.  ];)7— June  1.  ]!H4.) 

(Chapter  176.  iJiws  lill3.) 
E.   E.  ItOVEIt,  Ai>i>lii-aiil.   vs.  SKLIG  POr,VS(^()rr;  COMTANY.  lh-lr.ailinil. 
0.  F.  }fr('untirli.  attorni-y,  for  Applicant. 
F.   L.  Shihhx,  attorney,  for  Defendant. 
This  is  an  application  for  compcii.sation  for  iii'ci<leiital  injury  sus- 
tained  by  ap|ilicant  while  employed  as  a  laborer  by  defendant.     The 
employer  had  paiil  ccmiiu'iisjition  to  applicant  for  a  period  of  time,  but 
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later  ceased  the  payments,  clainiiug  that  applicant's  disability  had 
terminated.  Applieaiit  elaiiiied  that  he  was  still  totally  disabled  from 
working  as  a  eomnion  laliorer.  The  CommisHion  found  that  the  injury 
had  ceased  to  disable  the  applicant  and  that  he  had  been  fnily  com- 
pensated for  by  the  paymentH  already  made.  Applicant  was  awarded, 
however,  the  reasonable  vahie  of  medical  services  rendered  him  to 
relieve  him  froiin  the  effects  of  his  injury. 

II.  L.  White. 
Secretary. 


(No.  102— Jnne  3,  1914.) 
(Chnptcr  ITC,  Laws  IftlS.) 


Albert  Picard,  attorney,  for  Applicant. 
E.  Williams,  attorney,  for  Defendant. 
This  is  an  application  for  compensation  for  a  hernia  claimed  to  have 
been  caused  bj-  a  strain  while  carrying  a  bar  of  lead  at  defendant's 
smelter  at  Crockett,  March  7,  1914.  Applicant  was  awarded  fifty-six 
dollars  and  twenty-nine  cents  {.$56. 29)  for  five  and  three  sevenths  weeks 
temporary  total  disability,  and  also  the  payment  of  the  reasonable  value 
of  the  medical  a^rviees  rendered  by  his  physician  in  performing  an 
operation  to  cure  the  hernia, 

n.  L.  White, 
Secretary. 

(No.  112— Jnne  3,  1914.) 
(Chapter  170,  Laws  JfllS.) 


SrEnicAi.  AND  Slbcrai,  Sehviceh— iKHTBri^rios  OF  Kmplovee— Liability  of 
KMPixiyEB. — It  is  incumbent  upon  the  employer  upon  tlie  happening  ot  an 
iiccidcnt,  at  once  to  inslruct  the  injured  employee  rei;nrdinE  the  medical  and 
Kui^lonl  treutmeiit  tu  be  furnisheit  by  the  employer.  lie  must  be  specilically  told 
what  to  do  and  to  whom  to  regiort.  If  the  employee  is  not  so  instructed  and 
secures  treatment  on  his  own  behalf,  the  employer  is  liabli-  for  tbe  reasonable 
value  ot  «urh  treatment,  even  tlioiiRh  he  was  ready  and  desirous  of  furnishing 
medical  aid  aecordiuf;  to  his  own  plans. 

In.— SBeuKiso  ov  Meiiicai.  Tbeatment  by  (Impluye?: — Cuasoe  ok  rnYsiciANS. — 
Wliere  an  emjiioyee  was  not  instructed  at  once  by  the  employer  as  to  where  to 
go  for  medical  treatment  at  the  ext)cnse  of  the  employer,  and  l>e[ore  receiving 
Mueli  notice  hax  incurred  reniwnnble  e]t|iensi's  for  treatment  and  made  proper 
arrnnsementa  for  it.s  eontinuance,  the  eniplo}-ee  is  not  required  upon  receipt 
ot  notice  by  the  employer  to  disnii.tK  his  own  physi.'inn  and  put  himself  under 
the  medical  attention  offen^d  by  the  employer. 
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Auli.iTY  Kntibixy  KkuiivkI) — Kt KKCT  Of. — Wliero  the  oniployer  before  his 
injurnl  employee  in  pntirel;  rerorercd  and  able  to  resume  the  work  he  was 
doing  at  the  lime  of  the  accident.  atfi'Ts  such  employee  easier  work  at  the  same 
wagvH  HH  •Kvip  paid  bim  in-fore  his  injur}',  aud  the  employee  is  able  to  perform 
Buch  cuKiep  tasks  at  that  time,  sucb  employee  is  obliRod  either  to  accept  tlie 
offer  or  to  forfeit  all  further  disability  compensation. 

This  is  an  application  for  (.-ompeasatiun  for  disability  caused  by  an 
accidental  injury  received  by  applicant  while  performing  services  in 
the  course  of  his  employment.  Applicant  was  employed  as  a  laborer 
at  the  Pan  am  a- Pacific  International  Exposition  grounds  and  was 
struck  upon  the  shoulder  by  a  piece  of  timber,  bruising  the  muscles. 
The  remainder  of  the  facts  are  stated  in  the  opinion.  Applicant  was 
denied  compensation  for  loss  of  time  for  the  reason  that  his  disability 
did  not  extend  beyond  the  waiting  period  of  two  weeks.  He  was,  how- 
ever, awarded  the  reasonable  value  of  medical  and  surgical  assistance 
rendered  hira. 

Joint  Deiichy,  in  propria  persona,  for  Applicant. 

Hrittain  d;  KvM,  attximeys,  for  Defendant. 
It  is  incumbent  upon  the  employer  upon  the  happening  of  an  accident 
to  instruct  the  injured  employee  at  once  regarding  the  treatment  to 
cure  and  relieve  him  from  the  effects  of  his  injuries.  He  must  be 
specifically  told  what  to  do  and  to  whom  to  report.  In  this  case  the 
physician  of  the  defendant  who  gave  the  applicant  first  aid  allowed 
him  to  go  away  without  giving  him  any  instructions  to  return  or  telling 
him  that  provision  would  be  made  for  his  treatment,  and  it  was  not 
until  three  days  afterwards  that  the  applicant  was  informed  of  his 
duties  in  the  premises.  By  that  time  he  had  incurred  certain  reason- 
able expenses  for  treatment  and  had  secured  the  services  of  Dr.  John 
Lagan  to  treat  him  and  treatments  had  been  given  him.  It  was  not 
incumbent  upon  applicant  to  change  his  physician  after  thus  having 
made  proper  arrangements  for  treatment.  Therefore,  in  this  case,  an 
allowance  is  made  for  the  medical  and  surgical  treatment,  but,  inasmuch 
fw  defendant  offered  the  applicant  work  that  he  couid  easily  do,  at  the 
same  wagt^s  he  whs  receiving,  before  his  shoulder  had  entirely  healed, 
and  applicant  neglected  or  refused  to  take  the  employment  offered,  we 
holii  that  there  wa.s  not  disability  after  the  waiting  period  of  two 
weeks,  and  the  only  compensation  allowed  is  that  of  the  reasonable 
i-ONt  of  the  niedicfd  and  surgical  services. 

A,  J.  PiLLSBUBY, 
Wll-I.  J.  FBENCn, 
IIakris  Weinstock, 
Commissioners. 
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(No.  127— June  3,  1914.) 

(Chapter  17U,  Laws  li)13.) 

GAIETY  THEATEK  COMl'ANY,  Applicant,  va.  MAllY  ROCKWELL,  Defendant. 

B.  G.  Wills,  claim  adjuster  of  the  Royal  Indemnity  Company,  for 

Applicant. 
Mary  Rockwell,  in  propria  persona,  for  Defendant. 
This  is  an  application  by  the  employer  for  adjustment  of  any  com- 
pensation that  might  be  due  the  defendant  for  injuries  sustained  by 
the  latter  by  reason  of  industrial  accident.  Defendant  was  employed 
by  applicant  in  the  theater  of  the  latter  as  a  chorus  girl,  and  was 
injured  by  a  full  on  the  stairs  leading  to  her  dressing  room,  whereby 
she  sprained  her  ankle  severely,  and  was  not  able,  at  the  time  of  the 
hearing,  to  resume  work.  Defendant  was  awarded  compensation  for 
tenipcrary  total  disability  up  to  the  date  of  the  hearing,  May  22,  1914, 
in  the  sum  of  one  hundred  four  dollars  and  fifteen  cents  ($104.15),  and 
the  further  weekly  benefit  from  May  22,  1914,  until  the  termination  of 
such  total  disability  of  twenty  dollars  and  eighty-three  eeots  ($20.83) 
per  week;  al-:o  reasimable  medical  and  surgical  charges. 

H.  L.  White, 
Secretary. 


(No.  184— June  3,  1914.) 

(Chapter  176,  Laws  1913.) 
MART  A.  TimOOP,  Appliei 


Fred  IV.  McConnrll,  attorney,  for  Applicant. 
J.  A.  Pctiix,  attorney,  for  Defendant. 
The  applicant  in  this  ease,  Mrs.  Mary  A.  Throop,  claims  a  death 
benefit  because  of  the  death  of  her  son,  Eugene  Rouasau  on  April  22, 
1914,  by  accident. 

The  deceased  was  employed  as  a  fireman  on  the  logging  railroad  of 
defendant  and  was  killed  by  a  runaway  train.  The  applicant  was  only 
partially  dependent  upon  her  son  for  support,  the  extent  of  dependency 
being  impossible  of  accurate  determination  because  of  the  fact  that 
.'ipplieant  had  kept  no  record  of  the  amounts  given  her  by  the  son.  A 
settlement  between  the  parties  for  the  sum  of  five  hundred  dollars 
($500.00)  was  therefore,  on  June  3,  1914,  approved  by  the  Commis,sion 
and  the  action  dismis.scd. 

IT.  Ij.  White, 
Secrctarf/. 
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(No.  3-4— June  5,  1914.) 
(Chapter  176,  Lawe  1913.) 


C.  Vi'.  Fellows,  manager  State  CompeiLsatioii  Insurance  Fund,  for 

Applicant. 
F.  N.  Andrcain,  of  the  Italian  Consulate,  for  Defendant. 
This  is  an  application  by  the  State  Compensation  Insurance  Fund  of 
the  Stat«  of  California,  the  iiiHurance  carrier,  to  have  determined  the 
extent  of  dependency  of  defendant  and  other  members  of  his  family 
upon  the  earninfjs  of  Vincent  iiaroz,  deceased.  Decedent  was  employed 
by  the  Ocean  Shore  Iron  Works  and  was  drowned  while  performing 
services  incidental  to  hi.s  employment  with  such  company.  Defendant 
Marco  Baroz  is  the  father  of  the  dei^eased,  and,  on  behalf  of  himself 
and  his  wife  and  minor  child  in  Italy,  claims  a  death  benefit,  claim- 
ing that  they  were  partially  dependent  upon  deceased  for  support. 
The  Commi.ssion  found  that  the  average  annual  earnings  of  deceased 
were  six  hundred  dollars  ($600.00} ;  that  deceased  had  devoted  33J  per 
cent  of  his  average  annual  earnings  to  the  support  of  his  father's 
family,  and  that  the  latter  were  partially  dependent  upon  him  for  sup- 
port to  that  extent.  An  award  was  accordingly  made  of  six  hundred 
ilullars  (^(JOO.OO)  to  Iw  paid  as  follows:  Thirty-.seven  dollars  and  fifty 
cents  (!(i;i7.50)  upon  rei-eipt  by  the  applicant  of  a  copy  of  the  award; 
and  the  balance  in  weekly  installments  of  two  dollars  and  fifty  cents 
($2.50)  per  week  until  the  whole  amount  be  paid. 

II.  L.  White, 
Secretary. 

(No.  llH^Tiinc  r>,  1014.) 
(Chapter  ns,  Ijiws  1913.) 
MRS.   ID.V  (JITINTRAIJ-,  Applicant,   vs.  CONSlIAIKttS'  ROdK  AND  ORAVKI. 
COMPANY    <A   coRPOBATios),   AND   GI-OIIK   INI>KMN1TY   (.'cmPANY    (a 
CURn>&A'nuN ) ,  Dcfendantg. 

Clyde  Woodworth,  attorney,  for  Applicant. 

James  A.  OauHcr,  for  defendant  Cimsumers'  Rock  and  Gravel 

Company, 
Herbert    W.    Kidd,    attorney,    for    defendant    (Jlobc    Indemnity 
Company. 
This  is  an  applicatidii  by  tJie  widow  of  a  deeejLsed  employee  for  death 
benefits.     Dcccdeiif,  Jariu's  Quintrall,  \sat  emph)ycd  as  a  laborer  by 
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defendant  Constimers '  Rock  and  Gravel  Company,  and  was  killed  on 
March  16,  1914,  by  being  buried  by  a  tall  of  earth  while  working  at 
his  employment.  The  only  <jnestions  raised  at  the  hearing  were  as  to 
the  dependeney  of  applicant  and  her  minor  son,  the  amount  of  the 
average  yearly  wage  of  decedent,  and  the  amount  of  compensation 
due  applicant  to  be  calculated  therefrom.  The  Commission  found  that 
the  applicant  was  living  with  her  husband  at  the  time  of  his  death,  that 
she  and  their  minor  son  were  solely  and  wholly  dependent  upon  him 
for  support  at  that  time,  and  that  there  were  no  other  dependents. 
The  average  daily  wage  of  decedent  was  established  from  testimony 
as  to  wages  paid  the  average  man  in  the  same  class  of  employment,  to 
be  three  dollars  {$3.00)  per  day.  The  average  annual  wage  was  there- 
fore placed  at  nine  hundred  dollars  ($900.00)  and  a  death  benefit 
awarded  the  applicant  of  two  thousand  seven  hundred  dollars 
($2,700.00),  payable  after  deduction  of  burial  expenses,  not  to  exceed 
one  hundred  dollars  ($100.00),  and  attorney's  fees,  not  to  exceed 
twenty-five  dollars  ($25.00),  as  follows:  A  lump  sum  of  one  hundred 
eighty-one  dollars  and  seventy-three  cents  ($181.73)  by  way  of  anticipa- 
tion of  the  last  thirty -four  weekly  payments,  and  the  balance  in 
payments  of  twenty-two  dollars  and  fifty  cents  ($22.50)  fortnightly 
until  paid. 

H.  li.  White, 
Secretary. 


(No.  107-^une  5,  1914.) 
(Chapter  17G,  Laws  1913.) 


Biriicy  DoimcU,  attorney,  for  Applicant. 

JI.  II.  Trotvbridye,  attorney,  for  Defendant. 
This  is  a  petition  by  Bessie  L,  Ilowell,  applicant,  concurred  in  by 
the  defendant,  that  a  certain  instrument  of  settlement,  comprising 
applicant's  claim  for  compensation  for  injuries  causing  the  death  of 
her  husband,  C.  A.  Howell,  by  accident  while  in  the  employ  of  defend- 
ant, be  approved  by  the  Commission.  Deceased,  C.  A.  Howell,  was 
killed  on  February  12,  1914,  by  coming  in  contact  with  high  voltage 
electric  wires  in  the  plant  of  defendant  company.  The  amount  agreed 
to  be  paid  applicant  in  full  satisfaction  of  her  claim  was  three  thousand 
six  hundred  sixty-five  dollars  and  twenty-five  cents  ($3,665.25).     After 
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hearing  testimony  as  to  the  amount  due  applicant,  the  Commiasion 
made  its  order  approving  the  release,  which  order  was  entered  on 
June  5,  1914. 

H.  L.  White, 
Secretary, 


(No.  120— June  5,  1914.) 

(Chapler  lift,  Laws  1913.) 

STANLEY   JENKINS.   Applicant,   vs.   1,.   F.   PIERATT,   Defendant. 

I ifcuPATioRS  Covered  bt  Cohpb:isation  Act — Exempted  Classes— Fabh  Labos 
— Use  of  Teams  off  the  Fabii. — Wbpn  a  farmer  engages  in  ordinar;  teaming, 
naeb  as  hautiog  water  for  a  mioe,  be  has  stepped  outside  the  exempted  classes 
of  "farm,  dairy,  agricultural,  viticultural  or  horticullural  lalwr.  stock  or  poultry 
raiHing.  or  household  domestic  service,"  and  his  employee  aatomatically  comes 
within  the  prolection  of  the  Workmen's  Compensation,  Insurance  and 
Safety  Act. 

Accidental  Injubt — Notice  to  Emploteb — Failube  to  Give  Pboupt  Notice. — 
Where  an  employee  is  derelict  in  not  reporting  the  fact  of  injury  to  his  employer 
in  time  to  give  the  latter  opportunity  to  select  the  surgeon  to  treat  him,  no 
award  of  cost  of  medical  and  surgical  care  will  be  made. 

I'sei-onpebance  of  Evidence — Sufficient  Evidence  to  Justifv  Awabd. — Where 
applicant's  story  of  bow  the  injury  was  sustained  is  reasonable  in  itself,  is 
corroborated  by  the  testimony  of  the  attending  surgeon  that  applicant's  illness 
was  the  result  of  an  injury,  and  that  there  is  no  evidence  Icndins  to  disprove 
an  injury  received  in  the  course  of  the  employment,  "sufficient"  evideoce  is 
presented  to  establish  the  fact  o(  injury. 

This  ia  ao  application  for  compensation  for  disability  alleged  to  have 
been  caused  by  accidental  itijury  received  by  applicant  while  employed 
as  a  laborer  by  defendant.  The  facts  are  stated  in  the  opinion.  The 
Commission  awarded  compensation  for  three  weeks  total  temporary 
disability  in  the  sum  of  twenty-eight  dollars  and  eleven  cents  ($28.11), 
and  denied  applicant  the  reasonable  value  of  medical  and  surgical 
s,ervi<'e8  rendered  him,  because  of  delay  in  informing  the  employer  of 
the  injury. 

Stanley  Jenkins,  in  propria  persana,  for  Applicant. 
L.  F.  I'ieratt,  in  propria  persona,  for  Defendant. 

L.  F.  Pieratt,  the  defendant  in  this  case,  is  a  farmer  and  has  teams. 
When  there  is  no  work  on  the  farm  for  his  teams  he  hires  them  out 
to  do  hauling  for  a  mine.  The  applicant  herein  was  his  teamster  and, 
at  the  time  of  his  injury,  was  a  "water  buck,"  that  is,  hauled  water 
in  barrels  for  a  mine.  In  handling  the  barrels  he  got  hia  hand  jammed 
between  two  of  them  and  broke  the  skin  of  the  third  finger  of  the  right 
hand  at  the  first  joint.  He  thought  little  of  it,  wrapped  it  up  and 
continued  to  work  for  five  days  thereafter  when  he  quit  work  because 
he  did  not  like  the  job.  He  worked  one  day  more  driving  cattle  for 
another  employer,  but,  meantime,  hia  hand  had  grown  worse,  and,  on 
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the  9tli  of  February,  he  consulted  a  physician  who  found  a  serious 
condition  of  btood  poisoning  existing.  Applicant  was  disabled  for  five 
weeks  by  reason  of  his  injury  and  subsequent  infection. 

Defendant  resisted  payment  of  compensation  in  this  case  for  the 
reasons  that  no  accident  had  been  reported  to  him  for  nearly  three 
weeks  after  it  was  alleged  to  have  taken  place,  although  applicant  was 
rooming  at  his  house  all  the  time  and  had  abundant  opportunity  to 
speak  of  it;  that,  at  the  time  of  the  injury,  applicant  was  doing  farm 
work  within  the  meaning  of  the  act,  inasmuch  as  farmers  all  do  team 
work  when  not  otherwise  using  their  teams;  that  a  part  of  the  work 
applicant  performed  while  in  the  employment  of  defendant  was  dis- 
tinctly farm  work. 

We  think  that  the  contentions  of  defendant  are  not  established. 
When  a  farmer  engages  in  doing  ordinary  teaming,  such  as  hauling 
water  for  a  mine,  he  ha.s  stepped  outside  the  exempted  classes  of  "farm, 
dairy,  agricultural,  vitieultural  or  horticultural  labor,  stock  or  poultry  ■ 
raising  or  household  domestic  service,"  and  his  employee  automatically, 
and  iiLstantly  comes  under  the  protection  of  the  Workmen's  Compen- 
sation, Insurance  and  Safety  Act. 

Applicant  was  derelict  in  not  sooner  reporting  the  fact  of  injury  t* 
his  employer  and,  because  he  was  derelict  and  did  not  give  his 
employer  opportunity  to  select  the  surgeon  to  treat  him,  no  award  of 
cost  of  medical  and  surgical  care  is  made  in  this  case.  However, 
despite  the  failure  promptly  to  report  the  injury  (at  all  events  as  soon 
as  it  became  serious  enough  as  to  require  the  services  of  a  surgeon),  we 
think  that  the  fact  of  injury  is  sufficiently  well  established  to  justify  a 
disability  award.  The  story  applicant  tells  of  how  the  injury  was 
sustained,  reasonable  within  itself  and  corroborated  by  the  testimony  of 
the  surgeon  that  applicant's  disease  was  the  result  of  an  injury, 
together  with  the  fact  that  there  is  no  evidence  to  the  contrary,  con- 
stitute "sufficient"  evidence  as  viewed  by  this  Commission  to  establish 
the  fact  of  injury. 

A.  J.  PUJ-SBURY, 

Will  J.  French, 
Harris  Weinstock, 
Commissioners. 
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(No.  129-June  5,  1914.) 

(Chapter  170,  Lows  1!)13.) 

JOHN  A.  MITCHELL.  Applicant,  vs.  McNAB  &  SMITH,  Defendanii. 

Pboximate  Cause — Varicoces-e, — Ordinarilj'  varicocele  comes  through  eradual 
development  and  afflicts  dipd  who  have  to  stand  upOD  their  feet,  but  it  is 
conceded  by  com|>etent  medical  authoritieo  that  it  may  result  from  an  accident. 
In  view  of  Ihe  teHtimony  of  the  attending  physician  as  to  the  nature  and 
eTtent  of  applicant's  injuries  caused  by  the  accident,  Ihe  previous  medical 
history  of  applicant,  nature  of  his  previous  employment,  ajid  character  of  his 
claim  for  compensation,  bdd.  that  the  varicocele  was  shown  to  have  iKen 
proximately   caused   by   accident. 

Pekmanent  Partial  Disability — Posbibilitt  of  Later  Cure  er  Operation — 
rROViaioN  Fob. — Where  a  partial  disability  is  shown  which  may  contluae 
indefinitely  or  permanently,  and  competent  medical  authorities  advise  that  ft 
can  be  removed  by  oiieration  without  serious  risk,  and  it  may  be  cheaper  for 
the  employer  to  pay  all  costs  of  such  operation  instead  of  paying  the  weekly 
disability  benefits  indefinitely,  the  Commission  will  make  the  same  award  as 
has  heretofore  been  made  foe  hernia,  namely,  that  the  employer  may  tender 
all  proper  costs  and  arrangements  for  such  operation  by  competent  surgeons 
with  hospital  facilities,  nursing  and  cotnpenHation  for  loss  of  time  while  totally 
dixabled  by  such  o]>eration,  in  lieu  of  weekly  disability  bcoefits,  and  if  the 
employee  refuses  to  undergo  such  operation,  all  compensation  payments  shall 
ivasi!  pending  such  refusal. 

This  is  an  application  for  compensation  for  disabilities  received  by 
applicant  while  employed  as  a  teainster  by  defendant.  The  facts  are 
stated  in  the  opinion.  The  Commission  made  an  award  of  twenty-six 
dollars  and  twelve  cents  ($26.12)  for  total  temporary  disability  for 
two  weeks,  and  five  dollars  and  sixty-two  cents  ($5.62)  per  week  for  a 
partial  temporary  disability  to  be  paid  weekly  until  the  termiaation 
of  the  disability  or  further  order  of  the  Commissioa.  An  order  was 
further  made  that  if  defendants  should  make  provision  at  their  own 
expense  for  an  operation  upon  applicant  by  a  skilled  and  reputable 
surgeon  and  for  care  and  treatment  at  a  reputable  hospital  and  should 
pay  the  sum  of  thirteen  dollars  and  twelve  cents  ($13.12)  per  week 
after  the  operation  as  total  temporary  disability  while  applicant  is 
totally  disabled  as  a  result  of  the  operation,  they  should  be  relea.sed 
from  all  further  liability  if  the  operation  proves  successful;  and  if 
applicant  refuses  to  undergo  sucli  operation  on  proper  provision  having 
been  made  therefor,  all  disability  payments  shall  cease  during  such 
ref  u-ial. 

A.  M.  Moore,  attorney,  for  Applicant. 

J.  C.  Fyfe,  assistant  manager,  for  Defendants. 

Applicant  in  this  case  is  a  teamster  who,  on  the  2d  of  March,  1914, 
was  ill  the  service  of  the  drayage  firm*  of  McNab  &  Smith  of  San 
Francisco.     While  unharnessinf?  at  night  one  of  his  horses  broke  away 
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and  kicked  at  him,  hitting  him  a  glancing  blow  in  the  groin.  Prom 
this  he  suffered  severely  for  two  or  three  weeks  but  except  for  a 
varicocele  which  he  contends  resulted  from  the  kick,  he  was  able  to 
return  to  work  at  the  end  of  four  weeks  from  the  day  of  the  injury. 
In  substance  he  asks  for  the  cost  of  an  operation  to  cure  him  of  this 
otherwise  permanent  malady. 

Defendants  resist  the  claim  on  the  apparent  ground  that  the  vari- 
cocele was  not  the  proximate  result  of  the  accident. 

The  issue  is  not  easy  of  deterraiuation.  Ordinarily  varicocele  comes 
tlirough  gradual  development  and  afflicts  men  who  have  to  stand  much 
upon  their  feet,  but  it  is  conceded  by  competent  medical  authorities 
that  it  may  result  from  an  accident.  Dr.  Roncovieri,  who  treated 
Mitchell  for  his  hurt,  is,  in  view  of  the  nature  and  extent  of  the  injury 
he  suffered  to  the  parts  at  the  time  of  the  kick,  inclined  to  the  opinion 
that  the  varicocele  was  proximately  caused  by  the  accident. 

In  corroboration  of  this  view  we  have  the  testimony  of  Mitchell  who 
avers  that  he  had  not  been  afflicted  with  varicocele  before  the  injury. 
In  the  nature  of  things  it  would  be  well  nigh  impossible  for  him  to 
prove  by  testimony  other  than  his  own  that  he  had  not,  and  yet,  on 
the  other  hand,  if  he  had  suffered  from  varicocele  he  would  be  likely 
to  have  spoken  of  it.  Its  existence  would  be  susceptible  of  proof 
whereas  its  non-existence  would  aiot  be. 

Furthermore,  for  more  than  a  year,  Mitchell  has  been  driving  heavy 
teams  and  subjecting  himself  to  experiences  which  now  cause  him 
pain,  and  yet  did  not  give  up  the  work  in  order  to  avoid  the  suffering, 
as  he  now  claims  that  he  must  do.  This  makes  it  fairly  evident  that 
a  change  has  taken  place  in  his  condition  by  reason  of  the  injury. 

Finally,  he  is  not  asking  for  a  monetary  indemnity,  but  only  for  the 
costs  of  an  operation  to  effect  a  permanent  cure.  This,  of  itself,  is  an 
evidence  of  good  faith.  Fraudulent  claimants  invariably  want  money 
indemnities  and  usually  wish  them  commuted  into  tump  sums. 

For  these  reasons  the  Commission  finds  that  there  is  a  partial  dis- 
ability by  reason  of  varicocele  and  that  it  resulted  from  the  accident 
complained  of.  "We  have,  therefore,  made  a  partial  disability  award 
of  five  dollars  and  sixty-two  cents  ($5,62)  per  week  from  and  after 
the  date  of  the  preliminary  hearing  in  this  case,  the  time  at  which  the 
issue  was  clearly  drawn  and  defendants  had  an  opportunity  to  proffer 
an  operation  which  their  own  physician  as  well  as  that  of  applicant 
declared  should  be  performed.  It  will  be  cheaper  in  the  long  run  for 
defendants  to  bear  the  cost  of  the  operation  than  to  continue  indefinitely 
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the  payment  of  the  partial  disability  indemnity  awarded.  We  thinlt 
this  form  of  arrangement,  already  applied  to  hernia,  about  equally 
applicable  to  varitoceie  and  substantially  just  to  both  parties. 

A.  J.  PiLISBUBT, 

Will  J.  Prbnch, 
Harbis  Weinstock, 
Commissioners. 

Nms. — Hy  «  later  BPUlement  bptween  the  pnrtljs.  the  award  abc 

weiT  releiiwrt  by  appllcnnt 
i-oin mutation  ol  payiDPiiIs  was 


(No,  25— June  6,  1914.) 

(Chapter  17G,  Laws  1913.) 

GKOnat:   W.   SMITII.   Applicant,   vs.    SOUTHERN   TACIFIC   COMI'ANT, 

Defendant. 

J  UillHDlCTlOK     OF     TIIE     INDUSTRIAL     ACCIDKNT     CoUMrSSION RAILROAD     SPECIAL 

l*OLiCB — INTERSTATB  COMMERCE. — Where  a  Epecial  police  officer  Id  the  employ 
of  an  inlcrHtate  railroad  is  instructed  to  guard  ita  trains  against  tramps  or  other 
perwiiH  seeking  to  roll  the  train  or  to  gain  free  transporCalion,  and  such 
employee  is  injured  by  accident  while  ejecting  tramps  from  an  iaterstate 
passeoger  train,  leaving  the  yards  of  a  junetion  point  in  California,  and  frotn 
the  right  of  way  of  the  railroad,  such  employee  is  at  the  time  of  the  accident 
engaged  in  rendering  Bcrv-jces  in  interstate  comrnerce. 

Ii). — INTEBSTATE  COMMERCE — LiADiLiTY  0¥  EMPLOYED. — Where  an  employee  of  a 
railroad  company  doing  interstate  and  intrastate  business  in  California  is  injured 
by  accident,  without  the  negligence  of  the  railroad  or  any  of  its  officers  in  any 
way.  while  performing  xerrices  in  the  expedition  of  interstate  commerce,  the 
liability  of  the  railroad,  if  any.  is  governed  wholly  by  the  federal  statutes,  and 
the  California  Industrial  Accident  Commission  has  no  jurisdiction  to  entertain 
an  application  by  such  injured  employee  for  compensation  under  the  laws  of 
the  State  of  California, 

lu.— In.— Test  of  State  and  Keoeral  Jubisiuciion.— By  section  SO  (c)  of  the 
Workmen's  Compensation.  Insurance  and  Safety  Act.  the  Industrial  Accident 
Commission  has  no  jurisdiction  orer  employers  or  employments  which  arc  so 
engaged  in  interstate  commerce  as  not  to  be  subject  to  the  legislative  power  of 
the  State,  or  over  employees  injured  while  they  are  so  engaged,  except  in  so  far  as 
may  lie  iiermitled  under  the  provisions  of  the  constitution  of  the  United 
StateK  or  the  acts  of  congress.  At  the  present  time  tbe  field  coverrd  by  acts 
of  congresH  is  expressly  limited  to  cases  of  injuries  by  railroads  engaged  in 
interstate  commerce  to  employees  while  engaged  in  such  commerce.  Tb« 
question  of  whether  or  not  an  employee  is  injured  while  engaged  in  interstate 
commerce  is  tested  with  reference  to  the  particular  service  the  employee  is 
l>erforming  nt  tbe  particular  lime  and  place  of  his  injury,  and  tbe  bearing  it  has 
on  the  inlerslale  commerce  being  carried  on  by  the  railroad  at  the  time  and 
place  of  the  injury. 

In. — In.—  V.n-KCT  of  Neci.icesce  of  Hmm«*ek. — Tbe  gnestion  as  to  whether  the 
slale  or  federal  law  applies  docs  not  depend  u|>on  whether  any  negligence  on  the 
part  of  the  railroad  or  its  officers  is  shown.  While  damages  can 'be  recovered 
under  the  finleral  law  only  where  negligence  is  shown,  such  negligence  is  a 
nui'Klion  for  tbe  jury  to  determine  in  the  fitlernl  courl.  The  intent  of  congrefl-s 
WHS   to  cover   the   whole   field   of   injuries   received   by   employees   of   railroads 
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while  employer  and  employee  are  engaged  in  iaierstate  commerce,  the  statute 
KTantioK  liability  under  certain  conditions  and  refusing  it  in  others,  and  the 
operation  of  the  state  law  is  exctiided  whether  the  employer  be  liable  or  not 
within  such  Geld.     (Opinion  denying  rehearing.) 

This  is  an  application  for  a  temporary  total  disability  benefit.  The 
facts  are  stated  in  the  opinion.  The  only  controversy  submitted  was 
as  to  whether  the  applicant  was  injured  while  employed  in  interstate 
eommerce  or  in  intrastate  commerce.  The  Industrial  Accident  Com- 
mission decided  that  the  injury  occurred  while  applicant  was  employed 
in  interstate  commerce,  and  the  liability  of  the  defendant,  if  any,  was 
^vemed  by  the  federal  statutes.  The  application  was  accordingly 
dismissed  on  June  6,  1914,  for  want  of  jurisdiction. 
George  3.  Johnson,  attorney,  for  Applicant. 
Henley  C.  Booth,  attorney,  for  Defendant. 

The  applicant,  George  W.  Smith,  was  emphiyed  by  the  defendant 
as  a  special  officer  in  its  yards  at  Colton,  California,  on  January  13, 
1914.  On  the  night  of  that  date  the  applicant,  in  the  performance  of 
his  duties  as  such  officer,  boarded  the  tender  of  the  locomotive  drawing 
train  No.  9  out  of  the  Colton  yards  going  west.  That  train  is  an 
interstate  train  and  upon  this  occasion  was  carrying  interstate  passen 
gers,  mail  and  express.  It  is  a  through  train  running  from  New 
Orleans  to  San  Francisco.  It  was  a  part  of  the  duty  of  the  applicant  to 
board  the  train  to  prevent  trespassers  from  getting  on.  As  the  train 
was  moving  out  of  the  jard  three  men  attempted  to  get  aboard.  The 
applicant  left  the  train  and  followed  these  men  to  prevent  them  from 
boarding  the  train,  and  to  eject  them  from  the  company's  premises. 
As  he  did  so  his  pistol  fell  out  of  its  holster  to  the  ground  and  was 
discharged  inflicting  a  painful  wound  in  the  applicant's  left  thigh. 

The  only  question  to  be  decided  in  this  ca.se  is  a  question  of  law,  i.  e., 
whether  or  not  the  Industrial  Accident  Commission  of  the  State  of 
California  has  jurisdiction.  The  .solution  of  this  question  depends 
upon  the  construction  of  the  act  of  congress  of  April  22,  1908,  entitled 
"An  act  relating  to  the  liability  of  common  carriers  by  railroad  to  their 
employees  in  certain  cases,"  and  of  section  86  (c)  of  chapter  176  of 
the  Laws  of  1913  of  the  State  of  California,  said  statute  being  the 
Workmen's  Compensation,  Insurance  and  Safety  Act,  under  the  com- 
pensation provisions  of  which  claim  in  this  case  is  made. 

The  pertinent  provisions  of  the  federal  law  are  contained  in  section  1 
thereof  as  follows : 

"Be  it  evaded  by  the  Senate  atid  House  of  Represcntativvs  of 
the  United  States  of  America  in  Congress  assembled,  That  every 
common  carrier  by  railroad  ivliife  engaging  in  commerce  l>etween 
any  of  the  several  states  and  territories,  .  .  .  shall  be 
liable  in  damages  to  any  person  sufFcring  injury  while  he  is 
employed  by  suck  carrier  in  such  commerce      .      .      .      for  such 
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injury  or  death  resulting  in  whole  or  in  part  from  the  negligence 
of  aay  of  the  officers,  agents  or  .employees  of  such  carrier  or  by 
reason  of  any  defect  or  inefficiency  due  to  its  negligence  in  its  cars, 
engines,  appliances,  machinery,  track,  road  bed,  works,  boats. 
wharfs,  or  other  equipment." 
The  pertinent  provision  of  the  state  law,  being  section  86  (c)  thereof, 
is  as  follows  r 

(c)  "This  act  shall  not  be  construed  to  apply  to  emploj'ers  or 
employments  which,  according  to  law,  are  so  engaged  in  interstate 
commerce  as  not  to  be  subject  to  the  legislative  power  of  the  State 
or  to  employees  injured  while  they  are  so  engaged,  except  in  so 
far  as  this  act  may  he  permitted  to  apply  under  the  provisions 
of  the  constitution  of  the  United  States  or  the  acts  of  congress." 

The  sub-section  of  the  state  law  here  quoted  is  the  expression  of  the 
established  rule  of  law.  It  appears  to  be  entirely  consistent  with  the 
act  of  congress  above  quoted;  in  fact,  it  appears  to  have  been  enacted 
80  as  to  disclaim  any  jurisdiction  over  the  class  of  personal  injury  cases 
covered  by  the  act  of  congress  and  to  have  been  enacted  with  the 
congressioDal  legislation  in  view.  The  exclusion  stated  in  the  state 
law  is  expressed  in  language  very  similar  to  that  used  in  the  act  of 
congress  denning  the  jurisdiction  asserted  by  it.  The  State  excludes 
itself  under  two  heads.  They  are,  (1)  In  cases  where  the  employers 
and  the  employments  are  so  engaged  in  interstate  commerce  as  not  to 
be  subject  to  the  legislative  power  of  the  State,  and  (2)  To  employees 
injured  while  they  are  so  engaged.  Congress  asserts  jurisdiction  over 
common  carriers  by  railroad  under  two  heads.  They  are,  (1)  While 
engaging  in  commerce  between  any  of  the  several  states,  etc. 
i.  c,  interstate  commerce,  and  (2)  To  any  person  suffering  injury 
while  he  is  employed  by  such  carrier  in  such  commerce. 

It  is  well  established  by  abundant  authority  that  this  assertion  of 
a  power,  which  is  specified  in  expressed  terms,  must  supersede  all 
legislation  over  the  same  subject  by  the  states.  It  therefore  follow's 
that  so  far  as  state  legislation  prescribes  the  liability  of  common  carriers 
by  railroad  for  injury  to  their  employees  while  engaged  in  interstate 
commerce,  the  act  of  congress  is  paramoimt  and  exclusive,  for  the 
reason  fhat  congress  has  covered  the  field  of  liability  for  injuries  by 
railroads  engaged  in  interstate  commerce  to  employees  while  employed 
by  such  railroads  in  such  commerce,  but,  as  this  Commission  held  in  the 
case  of  Catherine  0.  liidh,  applicant,  vs.  Soutli^rn  Pacific  Company, 
defendant,  Claim  No.  12,  the  field  covered  by  the  act  of  congress  is 
expressly  limited  to  ca.si!s  of  injuries  by  railroads  engaged  in  interstate 
commerce  to  employees  while  engaged  in  such  commerce.  Congress 
has  exercised  its  power  only  to  a  limited  extent.  The  question  of 
whether  or  not  an  employee  is  injured  while  engaged  in  iateratate 
commerce  is  tested  with  reference  to  the  particular  service  the  employee 
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is  performing  at  the  particular  time  and  place  of  his  injury  and  the 
bearing  it  has  on  the  interstate  commerce  being  carried  on  by  the  rail- 
road at  the  time  and  place  of  the  injury. 

Applying  these  rules  to  the  facts  in  the  ease  before  it,  the  Commission 
has  reached  the  conclusion  that  both  the  applicant  and  the  defendant 
were  so  engaged  in  interstate  commerce  under  all  the  circumstances  as 
to  come  within  the  terms  of  the  federal  law  and  thus  exclude  the 
operation  of  the  state  law  and  the  jurisdiction  of  the  Commission. 
The  applicant  was  immediately  performing  service  required  of  him 
and  necessary  to  be  performed  to  promote  the  uninterrupted  movement 
of  an  interstate  train  and  it  was  a  service  in  interstate  commerce. 

A.  J.  PiLLSBUBY, 

Will  J.  French, 
Harris  Weinstock, 

Comtnissio  tiers, 

NoTK. — An  upnUcatlon  for  a  rehparlnR  w«s  tiled  on  June  30.  1911,  on  behnlf  o(  the 
Injured  employee,  which  iipplicntior  Wiis  denleil  by  the  Commtaslon  on  July  2.  I9H, 
[nr  reaaons  stnliil   In   the  opinion   beiow. 

After  giving  full  consideration  to  the  matters  set  up  by  the  applicant 
in  his  application  for  rehearing  herein,  we  have  decided  to  adhere  to 
our  original  findings  and  award  and  to  the  opinion  filed  herein,  stating 
our  reasons  for  the  conclusions  we  have  reached  in  this  ease. 

In  so  far  as  the  application  for  rehearing  is  based  upon  the  claim 
that  the  jurisdiction  of  the  Industrial  Accident  Commission  or  of  the 
United  States  courts  is  to  be  based  upon  the  presence  or  absence  of 
negligence  on  the  part  of  the  railroad  and  of  the  character  set  forth  in 
section  (1)  of  the  act  of  congress,  April  22,  1908,  we  hold  that  such 
claim  is  without  foundation.  The  jurisdiction  of  the  federal  courts, 
under  the  act  of  congress,  is  to  be  determined  upon  the  inquiry  as  to 
whether  or  not  both  the  railroad  and  the  applicant  are  engaging  in  an 
act  of  interstate  commerce  at  the  specific  time  and  place  and  under 
the  particular  circumstances  out  of  which  the  claim  arises.  If  they  are, 
the  action  is  wholly  cognizable  in  the  federal  courts;  if  they  are  not, 
this  Commission  has  jurisdiction.  The  field  covered  by  the  federal 
statute  is  without  reference  to  whether  or  not  there  is  negligence.  The 
question  as  to  whether  or  not  negligence  existed  is  for  the  court  and 
jury  to  determine  in  eat'h  case.  If,  in  a  ea.se  within  the  field  defined 
by  congress  in  the  first  section  of  the  act  of  April  22,  1908,  there  is 
sufficient  proof  of  negligence  of  the  kind  there  defined,  there  will  he  or 
should  be  a  recovery  for  damages;  on  the  other  hand,  if  in  such  case 
negligence  of  the  kind  there  defined  is  not  alleged  and  proved  there 
can  be  no  recovery. 

If  the  case  be  found  to  lie  within  the  field  covered  by  the  federal 
statute,  the  state  law  can  not  find  room  for  operation.     In  the  above 


122  INDUSTRIAE,   ACCIDENT    COMMLSSION   DECISIONS. 

entitled  {'ause  wu  held  and  continue  to  hold  that  both  the  applicant 
and  the  defendant  were  engaged  in  interstate  commerce  at  the  time  of 
the  accident  complained  of,  and  that  as  a  consequence  the  Workmen's 
Compensation,  Insurance  and  Safety  Act  of  the  State  of  Califoraia 
(Chapter  176,  Laws  1913)  does  not  apply. 

A.  J.  PiLLSBURY, 

Will  J,  French, 

Commissioners. 

Note. — tipor  the  denial  of  the  appllcntlon  tor  a  rehearing,  the  applicant  secured  a. 
writ  ot  review  in  tiir  District  Court  of  Appeals  In  the  Second  DiBtrlct  (Iioa  Angeles) 
retumable  AugiiHt  31,  1914,  The  cause  waa  thereafter  argued  and  aubmltted  upon 
brleh,  and  a  decision  rendered  February  16,  1916,  alBrmlntf  the  decision  of  the  Com- 
mission. The  following  oiilnion  was  rendered  by  the  court. 

Civil  No.  1634.     Second  Appellate  District.     February  16,  1915. 


3    COUPEKSATION    ACT — FINDINGS    OF    UOU  MISSION^ SCOPE    0¥ 

UEVIEW  BT  COUHTS.— The  lindiiiKB  of  the  Stale  Industrial  Accident  <U>m- 
mixsion  are  not  reviewable  by  the  Supreme  Court  or  District  Court  of 
Appeal  where  there  has  been  preKented  to  the  Conmisaion  anj'  evidence 
to  support  them. 

{2)  Id. — Id. — Id.— Application  run  Compensation — Status  of  Appli- 
cant  t'l.tDINU  OF  EliPI«TMENT  CONNECTED  WlTR  INTERSTATE  COM- 
MERCE— Conclusion  of  Law — Hrview  on  Ckktiobabi. — A  finding  of 
Ihc  Commission  upon  an  apiilicntion  for  conipensation  that  tlie  applieaut 
was  at  the  Bp«<cified  time  of  hin  injury  employed  in  intcrslnte  commerce. 
anil  that  the  particular  service  tietng  rendered  by  him  at  the  lime  of  Ills 
Injury  was  a  servict*  in  such  interstate  commerce  is  more  in  the  nature 
ol  a  conclusion  of  law  anil  is  reviewable  on  certiorari. 

(:{)  Id. — Id. — Injubt  Wrile  Enoaoed  in  Interstate  Couuebce — State 
ItoAHD  Without  Juribdiction — Empiateks'  Ij.ibii.ity  Act  of  Cok- 
OKi'^ss  roNTBOLLiNo.— Tlte  Slate  Industrial  Accident  Commission  is  wilh- 
out  jurisdiction  to  award  compensation,  where  The  applicant  whs  at  the 
time  of  the  injury  engaired  in  work  directly  relating  to  interstate  commerce, 
I   the  same    is   coni  rolled   by    the    Kmployers'    Liability   Act   passed   hy 
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>  Driven  Fbom  Intebstatb  I^bain — 
Act  Affectisg  lNTFRMr.\TE  Commf.ece.^A  railroad  watchman  who  ix 
accidentally  Injured  by  the  discharge  of  his  revolver  while  in  the  act  of 
liursuing  certalD  trcspasners  and  driving  Iliem  from  the  company's  prop- 
erty aTtcr  lie  hod  boarded  and  driven  Ihem  off  an  interstate  train,  is 
engaged  in  an  act  affecting  iutcrslatG  commen'C.  and  not  in  an  act  local 
in  its  relation  to  Ihe  biisinesH  of  his  employer. 

Petition  for  Writ  op  Review. 

For  Petitioner — George  H.  Johnson,  Johnson  &  Phipps. 

For  Respondent — Chri.tlophrr  M.  Bradhij,  11.  C  Booth. 

Pniccedinirs  in  certiorari  to  review  the  findintrs  and  determina- 
tion, of  the  State  Industrial  Accident  Conimis.sion  whereby  the 
petitioner,  who  applied  for  compensation  ft^ainst  the  Southern 
Pacific  Company  under  the  provisions  of  the  Workmen's  Com- 
{>eiisation  Act  of  Cnlit'ornia.  wiis  denied  relief  and  hia  application 
tlismissed. 

Petitioner  wiis  a  special  officer  or  walchtnan  employed  hy  tlic 
Southern  Pacific  Company  at  its  railroad  yards  in  Colton.  Califor- 
nia. On  the  night  of  -Taniiary  1;!,  IflH,  a  ihroiiKii  pa.s.senper  train 
running  from  New  Orleans  to  San  Francisco,  and  carrying  pas- 
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Sfugers,  baggage  and  express  from  points  without  the  state  des- 
tined for  points  within  California,  eame  into  the  yards.  Acting 
within  the  line  of  his  duty,  petitioner  boarded  the  tender  of  the 
locomotive  attached  to  the  train,  as  it  got  under  way  agaiu,  for 
the  purpose  of  preventing  trespa-ssers  from  getting  on  the  cars. 
As  the  train  moved  out,  three  men  attempted  to  board  the  "blind 
baggage,"  that  being  the  ear  nearest  the  engine  and  having  no 
door  leading  from  the  platform  to  the  interior  of  the  train.  Peti- 
tioner shouted  at  the  men  and  they  jumped  from  the  platform 
and  petitioner  left  the  engine  fender  and  alighted  on  the  ground. 
He  started  to  pursue  the  three  men  in  order  to  drive  them  from 
the  company's  property,  and  while  doing  this  his  revolver  fell 
from  its  holster  and  a  cartridge  therein  exploded,  the  bullet  strik- 
ing petitioner's  left  thigh,  where  it  inflicted  a  flesh  wound.  For 
this  accidental  injury  suffered  while  he  was  perfonning  a  service 
in  the  course  of  his  employment  petitioner  claimed  compensation. 

The  Industrial  Commi.ssion  made  findings  of  fact,  the 
substance  of  which  has  been  narrated  in  the  foregoing.  A  dis- 
missal of  petitioner's  application  was  ordered  because  it  appeared, 
in  the  opinion  of  the  Commission,  that  the  employment  in  which 
the  watchman  was  engaged  at  the  moment  of  the  accident  had  to 
do  with  interstate  commerce,  and  therefore  his  claim  for  compen- 
sation did  not  fall  within  the  jurisdiction  of  the  state  l>oard. 

Petitioner  challenges  these  findings  and  contends  that  he  was 
not  engaged  in  an  employment  connected  with  interstate  commerce 
at  the  time  he  received  his  injury,  and  that,  irrespective  of  that 
issue  being  found  against  him,  his  claim  was  one  which  it  was 
within  the  jurisdiction  of  the  State  Commission  to  allow. 

(1)  Before  giving  attention  to  Ihe  principal  questions  thus 
presented,  some  notice  should  be  taken  of  the  proposition  sug- 
gested as  to  how  far  in  this  proceeding  a  review  may  be  had  of 
the  findings  of  the  slate  indnstrial  board.  No  appeal  is  provided 
to  be  taken  from  a  decision  of  the  Commission,  but  it  is  provided 
in  section  S4  of  the  act  (Stats.  1913.  p.  318),  that  a  proceeding 
of  review  may  be  taken  in  either  the  Supreme  Conrt  or  the  District 
Courts  of  Apneal.  It  is  provided  that  this  review  may  extend  far 
enough  to  determine  whether  the  findings  of  fact,  when  such  are 
made,  "support  the  order,  decision,  or  award  nnder  review."  In 
the  subdivision  immediately  following  is  contained  this  provi- 
sion ;  "The  findings  and  conelnsions  of  the  Commission  on  qnestions 
of  fact  shall  he  conclii.'iive  and  final  and  shall  not  be  subject  to 
review:  such  questions  of  fact  shall  inclnde  ultimate  facts  and  the 
findings  and  conclusions  of  the  Commi.ssion."  Some  ambiguity 
is  apparent  in  these  provisions,  but  they  can  be  given  a  reasonable 
interpretation  which  will  make  effectual  the  evident  intent  of  the 
lesislators.  We  apply  this  construction:  The  correctness  of  the 
findings  of  fact  can  not  be  questioned  where  there  has  been  pre- 
sented to  the  eommis^iion  any  evidence  to  support  them.  The 
phrase  "xiich  qiifsli'nia  of  fn<-l  shall  include  ultimate  faots  and  the 
findings  and  conclusions  of  the  Commission,"  must  relate  wholly 
to  conelnsions  of  fact,  for  the  clause  expressly  so  declares  in  the 
part  we  have  underscored.  Cltimate  fncts  are  nothing  more  than 
conclusions  of  fact  drawn  from  the  probative  or  evidentiary  facts; 
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hence  matters  of  fnct  stated  in  their  ultimate  form  can  not  differ 
from  concliisionH  of  fact,  however  characterized.  The  Industrial 
Accident  Commission  exercises  judicial  functions;  it  sits  as  a 
court  to  try  the  matters  pertinent  to  issues  within  its  jurisdiction. 
There  is  every  reason  for  Haying,  therefore,  that  its  finding  should 
conform  to  and  be  judged  hy  the  same  general  ndes  as  are 
applicable  to  findings  made  in  courts  of  justice.  It  is  a  rule  that 
findings  of  the  ultimate  facts  alone  arc  not  only  sufficient,  but  are 
the  most  proper  to  be  made;  and  while  findings  of  evidentiary 
facts  arc  peruiissihle,  those  will  always  be  controlled  by  findings  of 
the  ultimate  facts  where  a  conflict  is  presented  between  the  two. 
(Corea  va.  Higxicra,  153  Cal.  451 ;  Feople  vs.  McCue,  150  Cal.  195.) 

(2)  The  Commission  in  the  matter  of  this  petitioner's  application, 
after  finding  the  facts  as  to  his  employment  and  those  relating  to 
the  circumstances  of  the  accident,  added  a  finding  to  this  effect: 
"That  the  applicant,  George  W.  Smith,  was  at  the  specific  time  of 
his  injury  employed  in  interstate  commerce,  and  the  particular 
service  being  rendered  by  him  at  the  time  of  his  injury  was  a 
service  in  such  interstate  commerce."  This  finding,  while  in  its 
analysis  it  may  be  said  to  cover  a  mixed  question  of  law  and  fact, 
ftlrnishes  in  the  circunwtaneps  of  this  case  more  particularly  a  eon- 
elusion  of  law  which  was  not  necessary  to  be  made.  No  doubt  it 
was  expr^sed  more  by  way  of  pointing;  directly  to  the  reasons  for 
the  opinion  of  the  commissioners  that  there  was  no  jurisdiction  in 
the  state  to  adjust  the  claim  of  petitioner.  That  conclusion  then 
nuiy  be  disregarded,  as  it  is  plainly  the  intent  of  the  statute  to 
allow  a  review  of  all  questions  of  law  arising  upon  the  findings 
of  fact. 

Wc  revert  again  to  the  two  main  propositions,  to  wit:  1.  Was 
the  State  Industrial  Accident  Commission  without  jurisdiction  to 
award  petitioner  compensation,  assuming  that  the  applicant  was 
at  the  time  of  hb  injury  engaged  in  work  directly  relating  to 
interstate  cimimeree?  2.  Do  the  findings  sufficiently  show  that, 
as  a  matter  of  fact,  petitioner  was  ongajjed  in  an  act  affecting 
interstate  commerce,  rather  than  an  act  local  in  its  relation  to  the 
business  of  the  employer? 

The  Congress  of  the  United  States,  in  April,  1908,  parsed  what 
is  known  as  the  Employers'  Liability  Act  {V.  S.  Comp.  Stats.. 
Supp.,  1909,  p.  1171),  which  fixes  the  responsibility  of  every  com- 
mon carrier  towards  its  employees  while  engaged  in  commerce 
between  the  several  states  where  any  such  employees  are  injured 
through  the  negligence  of  the  officers,  agents,  or  other  employees 
of  the  carrier.  In  the  year  ]91;1.  the  Legislature  of  California 
pa.ssed  a  measure,  known  as  the  Workmen's  Compensation,  Insur- 
ance and  Safety  Act  (Stats.  1913.  p.  279),  which  provided  for 
compensation  to  be  awanled  to  employees  injured  while  engaged 
in  the  work  of  their  employer  (except  in  certain  employments  not 
pertinent  here),  regardless  of  whether  the  accident  occurred 
through  the  negligence  of  the  cmpliiycr,  or  his  agents,  servants  or 
other  employee.  It  will  be  seen,  then.  thHt  as  applied  to  common 
csrriers  the  slate  act  covers  precisely  the  same  field  as  does  the 
national  legislation  with  the  qualification  that  the  state  act  obliges 
the  eraploj-er  to  compensate  employees  for  accidental  injuries  sus- 
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taineO  without  negligence  on  the  part  of  hia  agents  or  employees, 
as  well  as  those  arisinir  through  the  negligence  of  siieh  persons. 

The  United  States  Congress  is  given  power  by  the  Constitution 
to  regulate  commerce  among  the  several  states.  As  to  the  applica- 
tion of  local  or  state  statutes  made  in  the  exercise  of  the  police 
power  affecting  instrumentalities  of  interstate  commerce,  it  is 
said  that  this  subject  belongs  to  the  reserve  power  of  the  states: 
that  is,  the  power  may  be  exercised  by  the  states  in  the  absence  of 
legislation  covering  the  same  subject  by  Congress.  When  the 
power  of  Congress,  however,  is  exerted  in  the  direction  of  cover- 
ing the  matter  sought  to  be  so  regulated  and  is  comprehensive  to 
that  end,  then  the  state  regulation  must  give  way  before  the 
superior  law.  The  principle  involved  is  elaborately  stated  by 
Mr.  Justice  Van  Devanter  in  the  leading  case  of  Mondoii  vs. 
Xew  York,  New  Haven  and  Hartford  B.  R.  Co.,  223  U.  S.,  p.  1,  (56 
Law  Ed.  327),  wherein  the  writer  of  that  decision  quotes  the  words 
of  Chief  Justice  Marshall  in  McCulloc.h  vs.  Maryland,  4  Wheaton, 
316  (4  Law  Ed.  579),  as  followar  "If  any  one  proposition  could 
command  the  universal  assent  of  mankind,  we  might  expect  it 
would  be  this — that  the  government  of  the  union,  though  limited 
in  its  powers,  is  supreme  within  its  sphere  of  action.  ThLs  would 
,  seem  to  result  necessarily  from  its  nature.  It  is  the  government 
of  all ;  its  powers  are  delegated  by  all ;  it  represents  all  and  acts 
for  all.  Though  any  one  state  may  be  willing  to  control  its  opera- 
tions, no  state  is  willing  to  allow  others  to  control  them.  The 
nation,  on  those  subjects  on  which  it  can  act,  must  necessarily  bind 
its  component  parts.  But  this  question  is  not  left  to  mere  reason ; 
the  people  have,  in  express  t^rms,  decided  it  by  saying,  'this 
Constitution,  and  the  laws  of  the  United  States  which  shall  be 
made  in  pursuance  thereof,  shall  be  the  supreme  law  of  the  land,' 
and  by  requiring  that  the  members  of  the  state  legislatures,  and 
the  officers  of  the  executive  and  judicial  departments  of  the  states, 
shall  take  the  oath  of  fidelity  to  it.  The  government  of  the 
United  States,  then,  though  limited  in  its  powers,  is  supreme; 
and  its  laws,  when  made  in  pursuance  of  the  Constitution,  form 
the  supreme  law  of  the  land,  anything  in  the  Constitution  or 
laws  of  any  state  to  the  cnntrnrv  notwithstanding."  In  Seaboard 
Air  Line  R.  Co.  vs.  Horton,  233  IJ.  S.  499  (58  Law  Ed.  1068), 
the  court  says:  "•  •  •  it  is  settled  that  since  Congres."*,  by  the 
act  of  1908,  took  possession  of  the  field  of  the  employer's  liability 
to  employees  in  interstate  transportation  by  rail,  all  state  laws 
upon  the  subject  are  superseded.  (And  quoted  from  Moiidou  vs. 
Nfw  York,  AVh'  Haven  and  Hartford  R.  R.  Co.,  supra:}  'But. 
plainly  •  •  •  it  was  the  intention  of  Congress  to  base  the  action 
upon  negligence  only,  and  to  exclude  responsibility  of  the  carrier 
to  its  employees  for  defects  and  insufficiencies  not  attributable  to 
negligence.'  "  See,  oho:  Taylor  vs.  Tsylor,  2.'13  T'.  S.  368.  58  Law 
Ed.  638.  Again  in  MirUuian  Central  R.  R.  Co.  vs.  Vrrrlaiid.  227 
U.  S.  59  (57  Law  Ed.  417),  this  expression  of  the  United  States 
Supreme  Court,  written  by  Lurton,  J.,  occurs,  referring  to  the 
same  law:  "By  this  act  Congress  has  undertaken  to  cover  the 
injured  while  engaged  in  interstate  commerce.  This  exertion  of  a 
power  which  is  granted  in  express  terms  must  supersede  all  legis- 
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latioii  over  the  same  subject  by  the  states.  It  follows  that  in 
respect  of  state  legislation  preseriliinK  tlii!  liability  of  such  carriers 
for  injuries  to  their  employees  while  ensaged  in  interstate  com- 
merce, this  act  is  paramount  and  exclusive."  In  point  as  to  the 
exclusive  nature  of  similar  acts  of  Congress  are  the  cases  of: 
Chicago,  R.  I.  tfe  P.  R.  Ca.  vs.  Hardmck  Farmers  Elev.  Co., 
226  U.  S.  426,  57  Law  Ed.  284;  Chicago,  B.  (£■  Q.  K.  Co.  vs.  Miller, 
226  IT.  S.  513,  57  Law  Ed.  323 ;  Simpson  vs.  Shepard,  230  U.  S. 
352,  57  Law  Kd.  1511;  Erie  B.  Co.  vs.  New  York,  233  U.  S.  670, 
58  iMvi  Ed.  1149. 

(3)  The  express  declaration  in  the  decision  that  the  federal 
.statute  has  taken  hold  of  the  entifi'  subject  of  the  liability  of  a 
common  carrier  entjaged  in  interstate  business  to  its  employees 
for  accidental  injuries  sufTeri'd  by  the  latter  while  performing 
their  duties,  makes  it  unnecessary  to  digest  those  decisions  approv- 
ing the  operation  of  the  state  statutes  where  the  national  legislation 
is  not  of  such  a  character  as  to  indicate  that  Congress  intended 
to  cover  the  whole  field.  There  are  such  decisions  and  they  give 
expression  to  the  general  rule  that  a  state  statute  enacted  under 
the  right  of  the  rgserve  power,  is  not  to  be  set  aside  or  overridden  by 
the  law  of  Congress,  unless  there  is  an  actual  repugnance.  But 
these  decisions  recognize  the  alternative  condition;  That  such 
state  statutes  will  be  thus  overridden  where  Congress  has  mani- 
fested a  purpose  to  exercise  its  paramount  authority  over  the 
snb.iect.  There  may  be  cited:  fiinnot  vs.  Davenport,  22  ITow,  226, 
IK  Law  Kd.  243 ; \l/w,wim',  A'.  &  T.  Ri/.  Co.  vs.  Harm,  234 
U.  S.  411,  58  Law  Kd.  1377;  Smith  vs.  Alabama,  124  U.  S.  465, 
31  Law  Ed.  508  (also  cited  in  Atlantic  Coast  R.  R.  Co.  vs.  Georgia, 
234  U.  S.  278,  58  Law  Kd.  1312). 

(4)  Touching  the  claim  of  petitioner  that,  whatever  character 
his  act  may  have  had  as  being  connected  with  the  operation  of  an 
interstate  train  up  to  the  moment  that  he  had  driveirthe  intruders 
therefrom  and  had  himself  alightefl  on  the  ground,  his  further  act 
in  attempting  to  drive  the  men  away  was  one  not  connected  with 
the  first  duty  and  was  of  a  local  nature  only :  It  appears  that  the 
act  was  a  continuous  one  without  a  break  or  stop.  The  watchman 
caused  the  men  who  sought  to  trespass  on  the  interstate  train  to 
leave  it,  and  then,  in  the  words  of  the  finding  made  by  tlie  Com- 
mission, he  "was  following  them  to  drive  them  off  the  company's 
property  when  he  stumbled  and  his  revolver  fell  from  the  holster 
and  was  discharged."  It  would  be  to  mark  a  very  fine  line  of 
distinction  to  say  that  from  the  moment  the  watchman  and  the 
intruders  stepped  from  the  interstate  train  the  acts  of  the  former 
changed  from  being  in  aid  of  interstate  eonmieree  and  his  further 
motions  in  pursuit  of  these  same  intruders  became  colored  with 
conditions  of  a  pun'iy  local  employment.  The  federal  courts  have 
not  indulged  such  close  distinctions  in  applying  the  statutes.  The 
facts  of  one  case  may  be  referred  to:  A  fireman  at  Selma,  N.  C, 
had  prepared  an  engine  which  he  was  to  accompany  on  an  intra- 
state trip,  but  which  was  lo  pull  in  part  cars  brought  in  by  an 
interstate  train  to  their  destination.  The  time  not  having  arrived 
fur  the  departure  of  the  train,  the  fireman  left  the  engine  and 
went  to  his  boarding-house  on  personal  business.     While  crossing 
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over  the  tracks  of  the  eompauy  he  was  struck  by  an  engine  and 
killed.  The  federal  <!oiirt  held  that  the  tireinan  was  at  the  time  of 
his  death  engaged  in  work  connected  with  interstate  eommeree, 
saying:  "Assuming  that  the  evidence  fairly  tended  to  indicate  the 
boarding-house  as  his  (the  fireman's)  destination,  it  nevertheless 
■  also  appears  that  deceased  was  shortly  to  depart  upon  his  nin, 
having  just  prepared  his  engine  for  the  purpose,  and  that  he 
had  not  gone  beyond  the  limits  of  the  railroad  yard  when  he  was 
struck.  There  is  nothing  to  indicate  that  this  brief  visit  to  the 
boarding-house  was  at  all  out  of  the  ordinary,  or  was  inconsistent 
with  his  dutv  to  his  employer."  (\orth  Carolina  R.  R.  Co,  vs. 
Zachary,  232  U.  S.  246,  58  Law  Ed.  .'iSl.) 

So  here,  the  findings  support  the  view  that  the  petitioner,  when 
he  .started  to  drive  the  trespassers  from  the  company's  property, 
was  performing  an  act  consistent  with  his  entire  duty  of  ridding 
the  interstate  train  of  persons  who  sought  to  intrude  thereon 
without  leave  or  right. 

The  conclusions  herein  expressed  on  the  several  contentions  ad- 
vanced by  petitioner  are,  therefore,  favorable  to  the  determina- 
tion as  made  b,v  the  Industrial  Accident  Commission,  which  de- 
clined jurisdiction  of  petitioner's  application  and  dismissed  his 
claim. 

The  proceeding  and  order  brought  under  review  are  affirmed. 
.TAMER,  J. 

We  concur: 

OONRBY,  P.  J. 

SnAW,  J. 

(No.  63— June  6,  1914). 

(Chnplpr  J7fi,  Laws  1913.) 

FRANK    It.     IIAT.EY,    ApplWant.    ys.     IlARDKNBKRfi    MININi!    COMPANY. 

Defendant. 

JlisAnlLITT. — Kvidence  held  to  Bbow  no  disubiiity  boyond  the  naitiiiK  pfriixl  of 
tivo  weeks. 

Medical  and  SrRGicAi.  Si!:nvicF.8^Pi»sPKCTivB  Operation. — Reasonable  eoit  of 
0|H!ratLon  lo  relieve  npiilictint  from  eonsequGnn^B  of  inilustrlal  acctdeot,  with 
eompensatioD  for  period  while  disabled  b;  such  operalioD,  awarded  the  spplicaot. 
Rmplojer  required  to  tender  at  its  own  cost  suitable  nunrical  and  hospital 
faeilities  for  such  opprntioD,  nod  it  the  appticaut  then  di'diiies  such  operation, 
tlie  defendant  is  to  be  freed  from  all  liability. 

This  is  an  application  for  compensation  ior  accidental  injury  received 
in  the  course  of  employment  resulting  in  a  slight  fracture  of  tlie  skull. 
The  facts  are  stated  in  the  opinion.  The  Commission  found  that  there 
was  no  disability  nf  any  sort  extending  beyond  the  waiting  period  of 
two  weeks  and  denied  compensation  for  disability.  If  applicant  should 
,  decide  to  undergo  an  operation  to  raise  the  depression  in  his  skull  he 
is  to  l>e  given  such  an  operation  at  the  expense  of  the  defendant  and 
compensation  for  a  period  following  the  operation  during  which  he 
would  be  totally  disabled.     No  other  medical  expenses  were  awarded. 
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Marion  Vecki,  attorney,  for  Applicant. 

ApplicaDt  Prank  B.  Haley  was  injured  on  February  1st  while  in 
the  employ  of  the  Ilardenberg  Mining  Company  near  Jackson,  Amador 
County.  Of  this  there  is  no  doubt,  but  the  application  contains  state- 
ments subsequently  disproved,  and  Haley's  testimony  showed  clearly 
a  desire  to  conceal  or  evade  one  or  two  important  facts.  The  Industrial 
AccitTent  Commission  would  be  warrauted  in  expressing  its  disapproval 
of  this  attitude  on  the  part  of  claimant  in  no  unmeasured  terms,  but 
prefers  to  be  charitable  in  this  instance  for  sufficient  reasons.  Truth, 
fulness  is  the  first  essential  in  the  proper  consideration  of  the  cases  that 
come  before  this  Commission. 

Applicant  Haley  stated  in  his  application  for  a  hearing  that  he  was 
totally  disabled  for  an  indefinite  period,  and  that  the  Hardenberg 
Mining  Company  refused  him  medical  treatment.  In  his  testimony 
he  averred  that  he  was  struck  by  a  rock  on  the  top  of  the  head  while 
descending  a  ladder,  and  was  unconscious  for  some  time.  Another 
statement  of  applicant  was  that  he  was  unable  to  return  to  work,  that 
he  had  tried,  and  that  he  had  to  give  up  because  he  became  blind  and 
dizzy. 

Suliseqiient  evidence  clearly  showed  that  applicant  was  not  totally 
disabled  for  any  period,  that  the  Hardenberg  Mining  Company  fur- 
nished medical  attention,  that  he  was  not  unconscious  or  even  dazed 
after  the  blow  on  the  head,  and  that  he  afterwards  worked  for  eighteen 
days,  starting  eleven  days  after  the  accident.  The  time  book  of  the 
defendant  conelnsively  proved  that  applicant  had  so  worked.  Reliable 
evidence  corroborated  the  record,  and  further  showed  that  applicant 
performed  his  work  for  the  Hardenberg  Mining  Company  as  satisfac- 
torily after  the  accident  as  he  ever  did,  without  complaint  of  any 
character,  and  voluntarily  left  his  employment  after  a  slight  disagree- 
ment with  Foreman  W.  J.  Bryant. 

Dr.  Blake  Franklin,  representing  the  defendant,  testified  that  the 
scalp  wound  did  not  appear  serious,  that  it  healed,  and  that  there  was 
no  evidence  of  fracture.  Dr.  C.  W.  Sehacht,  dentist  of  Jackson,  testified 
that  he  had  treated  applicant  before  February  1st,  and  that  he  could 
not  have  lost  four  teeth  from  the  upper  jaw  as  the  result  of  the  accident, 
because  he  (the  dentist)  had  removed  one  of  two  teeth  about  January 
1st,  thus  leaving  only  one  tooth  in  the  upper  jaw. 

B.  Piceta,  the  miner  who  was  working  with  Haley,  testified  that  some- 
thing struck  applicant  on  the  head,  but  be  was  not  unconscious  and 
was  able  to  leave  his  work.  On  his  return  to  work  Haley  never  discassed 
the  accident  with  Piceta.  Ilaiey  told  Superintendent  "William  H. 
Schma!  of  the  Hardenberg  Mining  Company  that  he  felt  "as  good  as- 
new"  after  the  return  to  employment  following  the  accident.  He 
threatened  that  he  would  make  trouble  for  the  company  if  there  were 
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refusal  to  pureliase  a  set  of  fabe  teetli,  but  this  happened  after  his 
altercation  with  Foreman  Bryant. 

An  X-ray  examination  sliows  that  applicant  suffered  a  slight 
depressed  fracture  of  the  vertex  of  the  skull.  Consequently  we  have 
allowed  the  applicant  the  cost  of  the  operation  necessary  to  relieve  and 
cure  him,  together  with  compensation  payments  during  the  period 
of  operation.  For  the  reasons  here  fully  set  forth  we  decline  to  allow 
any  other  payment  if  applicant  refuses  this  operation. 

A.  J.  PHABBUBY, 

Will  J.  French, 
Harris  Weinstock, 
Commissioners. 


(No.  85— June  6,  1914.) 
(Chaiit«>r  17U.  I^wa  ISI.t.) 
J.   I,.   SMITH   AND  MAKV   SMITH.   ApptU-atitt.   vs.   JOHN   ENfil.KBRETSON. 
AN1.     KMrLOYP:itS'      LIAHII.ITV      ASRIHtANCE     fJORl'ORATION     OP 
LONhON.  ];!']>..   nefc«da»U. 

Wkioiit  (»p  Eviuen<:k.— Kvidcncc  rcvi™*^!,  niialyM«l,  nml  h'-M  in  suRtnin  cimrpiitions 
of  iipHi'-i'it". 

This  is  a  claim  for  a  death  benefit  by  tlie  mother  and  stepfather  of 
James  M.  Wells,  who  died  on  March  17,  1914,  from  internal  hemor- 
rhages, alleged  to  have  been  caused  by  a  strain  received  while  employed 
by  defendant.  Mary  Smith  was  entirely  dependent  upon  deceased  for 
support  at  the  time  of  his  death,  and  her  husband  was  partially  depend- 
ent upon  him.  The  facts  are  stated  in  the  opinion.  At  the  hearing  a 
eontlict  in  the  evidence  developed  as  to  whether  deceased  had  suffered 
the  strain  which  he  had  asserted  to  be  the  cau.se  of  his  illness.  A 
striking  difference  of  opinion  among  tlie  medical  witnes.ses  also  appeared 
as  to  whether  the  death  was  due  to  injury  or  to  a  possible  diseased 
condition  of  earlier  date.  After  considering  all  of  the  evidence  sub- 
mitted, the  Commissiim  held  that  deceased  did  receive  a  severe  strain 
while  at  work,  which  caused  hemorrhage  and  illness  from  which  he  died 
two  weeks  later.  An  award  was  made  in  favor  of  applicant  Mary  Smith, 
in  the  sum  of  two  thousand  twenty-five  dollars  {$2,025.00),  payable  at 
the  rate  of  eight  dollars  and  forty-four  cents  ($8,44)  per  week  for  two 
hundred  forty  weeks. 

Walker  d;  North,  attorneys,  for  Applicants. 
H.  C.  Huntington,  attorney,  for  Defendants. 

On  the  4th  day  of  March,  1914,  one  James  M.  Wells,  a  teamster,  was 

in  the  employment  of  John  Englebrelson  as  driver  of  a  scraper  team  in 

railroad  grading.     About  1  o'clock  p.  m.  he  quit  work  on  account  of 

o~u-nr,!B  .HXy^lc 
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internal  hemorrhages  aud  went  home,  where  he  took  to  his  bed  an«i 
remained  there  until  his  death  on  the  17th  instant 

To  the  members  of  his  family  he  stated  that  he  had  assisted  in 
swinging  a  dump  wagon  around  so  that  the  team  could  handle  it  and 
had  strained  himself  in  so  doing,  immediately  after  whieh  he  felt  sick 
at  his  stomach  but  kept  on  at  work  until  1  o'clock  p.  m.,  when  he 
suflfered  hemorrhages  from  stomach  and  bowels  and  had  to  quit  work 
and  go  home.  lie  made  practically  the  same  statement  to  his  employer, 
Mr.  Englebretson,  to  Dr.  Crawford,  Dr.  Loos,  to  his  mother,  his  step- 
father and  his  brother-in-law.  He  made  practically  the  same  state- 
ment as  to  the  wagon  at  ail  times  except  to  Dr.  Chartres-Martin  to 
whom  he  spoke  of  having  to  roll  heavy  stones  and  clods  out  of  the  way, 
but  said  nothing  with  reference  to  the  wagon.  lie  also  spoke  to  the 
others  about  having  to  roll  stones  and  clods  out  of  the  way,  but  spoke 
only  of  having  been  strained  in  lifting  at  the  wagon.  There  is  evidence 
to  show  that  these  statements  were  made  in  full  expectation  that  he 
would  not  get  well. 

This  is  practically  the  only  evidence  which  applicants  have  to  offer  in 
support  of  their  contention  that  any  accident  happened. 

In  contravention  of  this  testimony  defendants  show  that  deceased 
suffered  a  severe  internal  hemorrhage  eighteen  years  before;  that  at 
the  time  he  reported  his  illness  to  his  foreman,  M,  J.  Hansen,  he  did 
not  complain  of  any  injury  but  slated  that  this  was  nothing  new  to 
him,  and  thought  that  he  would  be  all  right  after  a  little  while. 

No  evidence  has  been  obtainedfrom  the  person  who  drove  the  wagon 
that  Wells  helped  to  swing  around,  if  there  was  such  a  person,  nor 
was  there  any  evidence  obtained  from  one  Williams  who  held  the 
scraper  while  Wells  drove  the  mules,  although  we  have  an  affidavit 
of  one  Herbert  N.  Neale,  to  the  effect  that,  on  the  8th  of  March,  he 
talked  with  Williams  and  that  Williams  stated  to  him  that,  on  the  day 
in  question.  Wells  did  no  lifting  of  any  kind,  that  Wells  had  been  ill 
all  the  morning,  and  that  he  (Wells)  had  left  his  team  sis  or  seven 
times  during  the  morning  to  go  into  the  brush. 

We  view  as  of  doubtful  value  an  affidavit  from  a  person  of  whom  we 
know  nothing  as  to  what  another  person  said,  at  a  time  when  such 
other  person  was  not  available  for  questioning  in  open  hearing.  Fur- 
thermore, statements  were  made  in  open  hearing  by  counsel  for  appli- 
cants to  the  effect  that  persons  in  the  office  of  the  employer  had  not  only 
not  assisted  applicants'  attorneys  to  learn  the  whereabouts  and  secure 
the  testimony  of  Williams,  but  that,  at  all  times,  such  persons  had  sought 
to  thwart  the  efforts  of  counsel  to  secure  the  testimony  of  Williams. 
Counsel  for  applicants  had  been  refused  permission  to  go  upon  the 
works  of  the  emploj-cr  to  secure  the  names  of  persons  who  might  know 
the  facts  in  this  case.  Thasc  statements  were  not  confuted  at  the  hear- 
ing.    However,  the  attorney  for  the  defense  is  not  blameworthy  for  the 
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unfortunate  attitude  of  the  employer's  repn^cntatives  in  this  matter, 
but  the  effect  of  it  all  is  further  to  weaken  the  force  of  the  affidavit  above 
referred  to.  Williams  is  a  wandering  worker  who  is  supposed  to  have 
left  San  Diego  for  Los  Angeles  soon  after  the  alleged  injury  and  to 
have  gone  from  there  to  San  Francisco. 

On  the  whole  we  conclude  that  the  preponderance  of  evidence  is  on 
the  side  of  the  credibility  of  the  account  which  the  deceased  workman 
gave  as  to  what  happened  and  how  it  happened,  although  it  must  be 
conceded  that,  under  the  strict  rules  of  evidence  which  obtain  in  civil 
courts,  it  is  not  unlikely  that  such  evidence  would  be  ruled  out 
altogether. 

Although  an  autopsy  was  performed  upon  the  body  of  the  deceased 
workman  the  conclusions  drawn  from  what  that  autopsy  disclosed  are 
not  uiianimoas.  Drs.  Crawford  and  Loos  who,  with  Dr.  Chartres-Martin, 
performed  the  autopsy,  incline  strongly  to  the  opinion  that  the  hemor- 
rhage, aud  consequent  peritonitis,  which  causetl  the  death,  were  the 
result  of  an  accident.  Dr.  Chartres-Jrartin,  on  the  other  hand,  came  to 
the  conclusion  that  death  resulted  from  what  was,  at  the  onset,  per- 
nici<ius  aniemia. 

The  Commission  submitted  the  findings  of  the  autopsy  surgeons  and 
other  testimony  to  certain  experts  who  have  aided  the  Commission  in 
reaching  a  e<mcIusion.  These  experts  point  out  that  the  blood  exam- 
ination made  by  Dr.  Thompson  showed  a  condition  which  one  would 
expect  to  find  in  a  ca.se  of  hemorrhage  as  well  as  in  a  ease  of  pernicious 
anaemia.  "The  fact,"  they  say,  "that  the  man  had  suffered  a  very 
severe  hemorrhs^e,  and  was  exceedingly  amemic,  is  sufficient  evidence, 
when  evidence  of  primary  blood  disease  previous  to  his  injury  is  lacking, 
to  prove  that  there  was  no  pernicious  amemia,  but  that  the  condition 
was  due  to  the  recent  hemorrhage.  The  post-mortem  findings  are  not 
typical  of  any  condition  found  in  pernicious  anfcinia  and  do  not  warrant 
the  supposition  that  pernicious  anipmia  was  present." 

The  conclusion  reached  by  a  majority  of  the  physicians  attendant 
upon  the  autopsy,  reinforced  by  expert  opinion  obtained  by  the 
Commission  based  upon  the  autopsy,  and  the  evidence  that  the  death  of 
Wells  was  more  consistent  with  accidental  injury  than  with  disease, 
greatly  reinforces  the  evidence  in  snpjiort  of  the  contention  that  there 
was,  in  fact,  some  sort  of  injury.  Neither  aspect  of  the  evidence  offered, 
unsupported  by  the  other,  would  warrant  a  finding  in  favor  of  the 
applicants,  but  both  taken  togetlier  mutually  support  each  other 
aud  warrant  such  finding. 

We  are  of  the  opinion  that,  on  the  4th  of  March,  1914,  an  accident 
did  befall  James  M.  Wells,  deceased,  and  that  an  injury  resulted  from 
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that  accident  which,  in  turn,  resulted  in  a  profuse  internal  hemorrhage 
from  the  consequences  of  which  hemorrhage  the  death  of  said  Wells 
resulted. 

A.  J.  PiLLSBURT, 

Harris  WEiNSTOCK, 
Will  J.  French, 

Commissioners. 
NoTR. — A  pf  citlon  for  a  rehearlnR  wns  subsequently  tiled  by  tlie  defendants,  and  on 
ense.  for  tli^  piirrose  of  hearing  any  nw  texcimony  thnt  the  defendants  mlf;ht  deaire 


e  orlBlnal  Findings 
Coxin  of  tTie  State  of  CairroVnIii  ot   the  i-eaueat  of  the  defendiir 


iind   Award.      On   October   22.    1»H,   a   writ   of  revi.^w  w;ie   Issued    from   I 


(No.  92— June  6,  1914,} 

(Chapter  17G.  Laws  1013.) 

JOE  RAMON   (ALIAS  J.  AliUT).  Applicant,  vs.  KENNEDY  MINING 

COMPANY,  Defendant. 

Joe  Ramon  {alias  J.  Alliiy),  in  propria  persona,  for  Applicant. 
Wt^bb  Smith,  .superintcndelit  of  defendant's  mine,  for  Defendant. 
Applicant  was  injured  while  working  as  a  mucker  in  defendant's 
mine  Ity  having  his  fingers  caught  between  a  ear  and  the  timbering  of 
the  pas.sageway  while  helping  to  replace  a  ear  upon  the  track.  The 
accident  necessitated  the  amputation  of  the  two  middle  fingers  of  the 
right  hand.  The  only  question  raised  was  regarding  the  amount  of 
compensation  due.  The  Commission  awarded  the  sum  of  two  hundred 
thirty-four  dollars  and  twenty-five  cents  ($234.25)  as  compensation  for 
permanent  partial  disability,  payable  in  the  sum  of  one  hundred  three 
dollars  and  seven  cents  ($103.07),  representing  eleven  weekly  install- 
ments due  up  to  the  date  of  this  award,  and  the  balance  in  fourteen 
weekly  instalhnents  of  nine  dollars  and  thirty-seven  cents  ($9.37) 
I>er  week.  Applicant  was  also  awarded  Ihc  reasonable  value  of  medical 
anti  surgical  services  renden'd. 

II.  L.  White, 
Secretary. 

(No.  124-^une  6,  1914.) 

(Chapter  17G,  Laws  1013.) 

MRS.  RIIODA  I.  DItAI'EK  et  A.L..  Applicnntt,  vs.  ANDllRSON  LORE  AND 
COMPANY  (A  coRPORATio.s),  AND  SOUTIIWK STERN  SURETY  INSUR- 
ANCE COMPANY,  Delendantg. 

Pboximate  Cause  of  Death— Aneurism  of  the  Aobta— ArcinENXAi.  Injubt.— 

\Vhpi^>   (he   iiost-iiiorti'in   psnniiunliou   shows   the  cause  ot  death   io  have  been 
the  hiirslirig  of  a  small  nnetiriHUl  ot  tin!  aorta,  nml  thtit  Ihi^  nneuHsm  bad  boeo 
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there  some  time  before  tbe  accideotal  injury  referred  to  below,  and  the  medical 
bixtory  of  the  deceased  showe  that  Ibree  days  before  tbe  said  burstiag  and 
death,  Ibe  deceased  had  strniaed  himself  by  very  heavy  liftiug  and  complained 
tberenfter  of  the  sIraininE:.  pain,  and  discomfort,  held,  that  this  evidence  together 
with  the  mediral  testimooy  produ<¥d.  warrants  tbe  finding  that  at  the  time  of 
the  heavy  liftiDs,  the  incr<>ns('d  blnod  pressure  from  the  uuuaiial  exertion 
eaiTsed  the  inner  linings  of  the  aneurism  of  the  aorta  to  give  way.  and  that  the 
subsequent  burstini;  of  the  final  coat  of  the  outer  wall  cauang  death  followed 
naturally  and  proximately  from  such  heavy  lifting  done  in  the  course  of  the 
employraent  of  the  deceased. 

John  W.  Luter,  attorney,  for  Applicants. 

Frank  W.  Rowland,  clnini  adjuster,  for  Defendants. 
This  is  an  application  for  a  death  benefit.  Applicant  is  the  widow 
of  John  Draper,  who  was  employed  as  delivery  man  by  defendants 
Anderson  Lore  and  Company,  and  who  died  on  April  3, 1914.  The  cause 
of  death  was  established  as  a  ruptured  aneurism  of  the  aseending  aorta. 
While  the  aneurism  was  apparently  of  long  standing,  the  evidence 
indicated  that  deeea.sed  had  three  days  before  his  death  done  some 
unu-ually  heavy  lifting  and  straining  while  at  work  and  immediately 
thereafter  complained  of  serious  discomfort  and  pain.  This  pain  con- 
tinued during  the  following  three  days,  and  on  April  3d  the  aneurism 
burst,  at  a  time  when  he  was  not  doing  any  heavy  work,  and  death 
ensued  within  fifteen  minutes.  Jfedical  experts,  to  whom  the  record 
was  submitted  by  the  Commission,  were  of  the  opinion  that  while  the 
aneurism  was  present  before  March  Slst,  it  was  small  and  might  not 
have  caused  death  for  many  years,  that  the  increased  blood  pressure  due 
to  the  heavy  lifting  of  March  31st  caiLsed  the  inner  coats  of  the  aorta 
to  give  way  at  that  time  and  that  the  final  wall  of  the  vessel,  thus 
weakened,  gave  way  a  few  days  later  as  a  result  thereof.  The  Com- 
mission therefore  decided  tliat  death  was  proximately  caused  by  strain 
received  in  the  course  of  the  employment,  and  awarded  a  death  benefit  to 
the  widow  in  the  sum  of  two  thousand  nine  hundred  and  twenty-five 
dollars  (!|>2.y2').()0),  payable  in  weekly  installments  of  twelve  dollars 
and  nineteen  cents  ($12.19)  per  week  for  two  hundred  forty  weeks. 

H.  L.  White, 
Secretary. 


(No.  162— June  6,  1914.) 

(Chapter  176.  Laws  1013.) 

JOHN    IIMSNE.   Ai,pli,-ai't,    vs.    .1.    II.    lUTL    aso    WKSTERN    INDKMNITY 

COMl'ANY,  Defendants. 

Pboximate  Cause — ^Accidbstai,  Injubt — Peritonitis — Contributinq  Causes. — 
Where  Ihe  evidence  ihoWN  that  applicant's  piTitonitis  was  cauBwl  by  the 
presence  of  a  foreign  body  in  the  abdomen  which  had  been  there  fgr  years  with- 
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out  causing  trouble,  but  lliat  iDflammation  Ibercfroui  was  precipitated  by  a  blow 
upon,  or  Btrnin  to,  tbp  ahitomfn.  caiisei]  by  injury  rpceivpii  in  the  course  of  his 
omployment.  and  llial  liieic  waw  no  ntbpr  factor  which  woulJ  hove  caused 
the  Inflammation  at  tbat  time,  held,  that  tbe  blow  or  strain  whs  a  proximate 
(■iiusv  of  tbe  peritonitis. 

John  Ilenne,  in  propria  persona,  for  Applicant. 
E.  F.  Conlin,  attorney,  for  Defendants. 
This  i»  an  application  for  compensation  for  dit^abilitics  received  by 
accidental  injury  while  in  the  employ  of  defendant  J.  H,  Hjnl.  Appli- 
cant had  been  j-ufferinR  from  an  alwcess  in  the  navel,  which  spread  into 
the  abdominal  cavity,  causing  peritonitis  and  a  nearly  fatal  illness. 
Applicant  claimed  that  the  al»s<'c».s  had  been  caused  either  by  straining 
himself  in  lifting  or  by  being  jammed  against  a  wall  while  helping  to 
raise  and  carry  into  an  apartment  house  under  construction,  certain 
heavy  china  closets.  The  testimony  of  the  operating  surgeon  was  that 
the  abscess  was  due  primarily  to  a  faulty  chising  of  the  navel  at  birth, 
reuniting  in  the  gradual  formation  of  a  schaceuns  concretion  in  the 
abdominal  wall;  that  this  concretion,  acting  as  a  foreign  body,  might 
either  have  been  broken  by  an  external  injury,  starting  the  abscess,  or 
that  it  might  have  resulted  in  irritaticm  and  inflammation  from  natural 
sources;  that  if  the  trouble  had  not  been  precipitated  at  this  time,  it 
would  inevitably  have  resulted  sooner  or  later.  Other  evidence  was 
introduced  substantiating  the  fact  that  the  applicant  had  been  jammed 
against  a  wall  by  a  china  closet.  The  Commission  held  that  the  abscess 
and  peritonitis  were  proximately  caused  by  the  said  accidental  injury. 
The  ap])licant  was  awarded  the  sum  of  sixty-one  dollars  ami  fifty-seven 
cents  ($61.57)  for  temporarj-  total  disability  to  the  date  of  the  hearing, 
and  nine  dollars  and  thirty-seven  cents  ($9.37)  per  week  thereafter 
until  teriniimtion  of  such  total  disability.  Applicant  was  also  awarded 
the  reasonable  value  of  medical,  surgical,  hospital  and  ambulance 
eharges. 

H.  L.  WniTE, 
Secretary. 

(No.  Ifi4-June  6,  1914.) 

(Chapter  176,  I^awa  1013.) 

S.\N-      Flt.V-NClWLO      Q|I.\KRIKS      COMI'ANY.      AppH-ant,      vs.      MANUKL 

LAIIKENZO.  Di-Undant. 

L.  A.  Wittenmyer  and  C.  (1.  Willnj,  attorneys,  for  Applicant. 

J.  v.  ffimx,  attorney,  for  Defendant. 

This   is  an   application   by   the   employer  to   have  ad.judieated   the 

amount  due  defendant,  its  cmptoyee,  as  compensation  for  permanent 

disiibility.     Defendant  was  injured  by  a  piece  of  rock  penetrating  his 

left  eye,  destroying  tbe  sight,  and  later  necessitating  the  removal  of 

Goo^^lc 
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the  eye.  All  material  facts  were  stipulated.  The  only  questions 
remaining  for  the  Commission  were  the  amount  of  compensation  due 
and  whether  the  weekly  payments  should  be  commuted  to  a  lump 
sum  as  desired  by  the  defendant.  After  the  hearing  of  evidence, 
defendant  was  awarded  the  sum  of  eight  hundred  thirty-two  dollars 
and  fifty  cents  ($832.50)  tts  compensation  for  permanent  partial  dis- 
ability, payable  as  follows:  One  hundred  five  dollars  ($105.00)  on 
the  rendition  of  the  award,  and  the  balance  in  weekly  installments  of 
seven  dollars  and  fifty  cents  ($7.50)  per  week  until  paid.  Permission 
to  commute  the  weekly  payments  to  a  lump  sum  was  denied.  Defend- 
ant was  also  awarded  the  reasonable  value  of  medical  and  surgical 
services. 

H.  L.  Whitb, 
Secretary. 


{No.  157— June  8,  1914.) 

(Chapter  176,  LawB  1913.) 

B.  H.  CIECK,  Applicant,  vs.  SXANDARD  OIL  COMPANY    (a  cobporatiun ) , 

Detcndant, 

I'BOxiUATE  Cause — Inouinal  Hes:«Ia. — iDguinal  heni[a  is  often  a  matter  of  slow 
growth  and  prenatal  tendencies,  altliougb  it  may  be  caused  by  a  strain  or  other 
injury.  As  it  rarely  develops  in  the  aliHence  of  a  prenatal  tendency,  strong 
proof  U  olwaya  to  be  required  to  establish  an  industrial  accident  as  its  cause. 
Where  applicant  cannot  rememlier  any  occasion  of  strain  or  injury  at  the  time 
his  hernia  was  developing,  held,  evidence  is  insufficient  to  establish  an  injury 
Id  the  coxirse  ot  his  employment  as  the  cause  thereof. 

This  is  an  application  for  compensation  for  disability  and  medical 
expenses  caused  by  hernia  alleged  to  have  been  received  from  an  injury 
happening  while  in  the  employ  of  the  defendant.  The  facts  are  stated 
in  the  opinion.  The  application  was  denied  for  want  of  proof  sufficient 
to  establish  an  industrial  accident  as  the  proximate  cause  of  the  dis-  . 
ability. 

B.  II.  deck,  in  propria  persoJia,  for  Applicant. 
Mott  (£■  Dillon,  attorneys,  for  Defendant. 

The  applicant  in  this  case  was  driving  a  tank  wagon  for  the  defendant 
corporation.  On  or  about  the  14th  of  February,  1914,  he  felt  an  ache 
or  pain  in  the  vicinity  of  the  groin  on  the  right  side,  and,  after  endur- 
ing it  two  or  three  days,  consulted  a  physician  and  was  informed  that 
he  had  a  right,  inguinal  hernia. 

It  occurred  to  him  that  this  condition  might  have  resulted  from  a 
little  incident.  ratJier  than  accident,  which  took  place  some  days  before 
when,  in  taking  down  from  the  side  rack  of  the  wagon  a  ten  gallon 
can  of  oil  his  foot  slipped  and  the  can  came  down  against  him,  but 


136  INDUSTRIAL  ACCIDENT   COMMISSION    DECISIONS. 

he  actually  felt  no  injury  at  that  time  or  at  any  other  time  that  he  can 
remember  prior  to  the  development  of  the  hernia. 

It  is  well  known  that  inguinal  hernias  often  develop  without  the 
accompaniment  of  any  strain  or  other  injury  and  because  of  a  prenatal 
tendency  to  hernia,  and  that  it  is  rarely  the  ease  that  hernia  is 
developed  by  accident  in  the  absence  of  such  prenatal  tendency.  There- 
fore, in  nearly  all  cases  where  an  allowance  is  made  for  a  hernia  as  the 
result  of  a  definitely  known  aetident  happening  at  a  certain  time  and 
place,  the  Commission  is  stretching  the  statute  to  the  extreme  limit  in 
finding  that  such  hernias  were  produced  by  accident  at  all.  The  Com- 
mission certainly  would  not  be  warranted  in  finding  that  any  particular 
hernia  was  proximately  caused  by  accident  when  the  claimant  can  not 
remember  that  any  accident  happened  or  noted  that  any  pain  was 
suffered  at  any  particular  time  and  place.  There  must  be  something 
more  in  the  testimony  thau  mere  conjecture  or  surmise  to  support  such 
claim,  and,  we  may  remark  in  passing,  that  if  applicant  had  not  been  a 
thoroughly  honest  man  and  had  "sworn  to  his  own  hurt  and  changed 
not,"  this  deficiency  in  the  testimony  would  scarcely  have  been  lacking. 
Hence  we  venture  the  hope  that  the  defeudant  corporation  may,  not- 
withstanding, sec  its  way  clear  to  offer  applicant  the  needed  surgical 
operation. 

A.  J.  PiLLSBURY, 

Will  J.  French, 
Harris  Weinstock, 
Commissioners. 


(No.  79— June  9,  1914.) 
(Chapter  17G,  Laws  1913.) 


T.  A.  Scaddcii,  for  Applicant. 

Eniil  Kurxchnnr,  in  propria  pcrsova,  for  Uefendant. 
This  is  an  application  by  the  insurance  carrier  to  have  adju.sted  the 
rifiht  of  defendant  Emil  Kur.schner  to  compensation  for  disability 
caused  by  accidental  injury  while  in  the  employ  of  applicant's  assured, 
Johnson  &  Rmilh.  Defendant  was  employed  as  a  porter  in  the  hotel 
of  the  insured,  and  while  lifting  a  trunk  received  a  strain  caiisinR 
a  left  inguinal  hernia.  After  hearing  the  evidence  the  Commission 
made  its  award  in  favor  of  the  defendant  in  the  sum  of  thirty-eight 
dollars  and  eighty-nine  cents  ($38.89)  for  temporary  total  disability, 
and  the  reasonable  value  of  medical  and  surgical  services  rendered  to 
him,  the  same  to  be  paid  to  the  persons  entitled  to  receive  the  same. 

H.  L.  Whitb, 
Secretary. 

D.(jitizecb/CjOO'^IC 
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(No.  82— June  9,  1914.) 
(Chapter  176,  Laws  1913.) 
t:ii;SEITINA   BnOGI.   Applio 

F.  N.  Andrcani,  of  the  Italian  Consulate,  for  Applicant. 
Denver  Sevier,  attorney,  and  C,  0.  Dreiss,  auditor,  for  Defendant. 
This  is  an  application  by  the  widow  of  a  deceased  employee  for 
death  benefits.  The  husband,  Rutilio  Brogl,  was  on  February  16,  1914, 
crushed  between  two  logs  while  working  for  defendant,  receiving 
injuries  from  which  he  died  on  March  8,  1914.  The  only  question  in 
controversy  was  as  to  whether  deceased  by  bis  conduct  while  in  the 
hospital  in  refusing  to  obey  the  orders  given  by  the  doctors  and  nurses, 
had  not  hastened  his  death,  if  not  caused  it.  The  evidence  showed  that 
deceased  had  on  several  occasions  f-:at  up  in  bed,  or  left  it  in  violation 
of  his  instructions  and  at  great  risk  to  himself,  and  had  on  one  occasion 
jumped  from  a  window  and  walked  several  blocks  before  he  was 
captured  and  returned.  There  was  also  evidence  to  show  that  these 
acts  had  l)€en  done  while  he  was  delirious  or  apparently  crazed 
by  his  injuries.  The  Commission  found  that  such  acts  had  not  been 
done  by  deceased  while  he  was  in  a  rational  state,  and  a  death  benefit 
was  accordingly  awarded  the  applicant  of  two  thousand  seven  hundred 
dollars  ($2,700.00),  payable  as  follows:  One  hundred  fifty-seven  dollars 
and  fifty  cents  ($157.50)  upon  receipt  of  the  award,  and  the  balance 
in  payments  of  eleven  dollars  and  twenty-flve  cents  ($11.25)  per  week 
for  two  hundred  twenty-six  consecutive  weeks.  Defendant  was  also 
ordered  to  pay  to  the  persons  entitled  to  receive  the  same,  the  reasonable 
value  of  medical,  surgical  and  hospital  services  rendered  the  deceased. 

H.  L.  White, 
Secretary. 

{No.  144— June  9,  1914.) 
(Chapter  176,  Uwb  1913.) 


This  application  was  filed  on  April  28,  1914,  claiming  compensation 
for  permanent  partial  disability.  Applicant  was  injured  while  in  the 
employ  of  defendants  by  having  his  left  arm  caught  in  a  tackle,  result- 
ing in  the  arm  being  pulled  off  at  the  elbow  and  the  left  ear  partly 
torn  off  and  the  hearing  thereof  injured.  After  the  hearing  of  testi- 
mony, the  applicant  filed  with  the  Comnii.ssion  on  June  8.  1914,  his 
petition  for  the  approval  of  a  release  and  settlement  agreed  to  by  the 
defendant.^  and  himself,  and  on  June  9,  1914,  the  order  of  the  Com- 
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he  aotiially  felt  no  iDJury  at  that  time  or  at  any  other  time  that  he  can 
remember  prior  to  the  development  of  the  hernia. 

It  is  well  known  that  inguinal  hernias  often  develop  without  the 
accompaniment  of  any  strain  or  other  injury  and  beeaase  of  a  prenatal 
tendency  to  hernia,  and  that  it  is  rarely  the  ease  that  hernia  is 
developed  by  accident  in  the  absence  of  such  prenatal  tendency.  There- 
fore, in  nearly  all  cases  wliere  an  allowance  is  made  for  a  hernia  as  the 
result  of  a  definitely  known  accident  happening  at  a  certain  time  and 
place,  the  Commission  is  stretching  the  statute  to  the  extreme  limit  in 
finding  that  such  hernias  were  produced  hy  accident  at  all.  The  Com- 
mission certainly  would  not  be  warranted  in  finding  that  any  particular 
hernia  was  proximately  caused  by  accident  when  the  claimant  can  not 
remember  that  any  accident  happened  or  noted  that  any  pain  was 
suffered  at  any  particular  time  and  place.  There  must  be  something 
more  in  the  testimony  than  mere  conjecture  or  surmise  to  support  such 
claim,  and,  we  may  remark  in  passing,  that  if  applicant  had  not  been  a 
thoroughlj-  honest  man  and  had  "sworn  to  his  own  hurt  and  changed 
not,"  this  deficiency  in  the  testimony  would  scarcely  have  been  lacking. 
Hence  we  venture  the  hope  that  the  defendant  corporation  may,  not- 
withstanding, see  its  way  dear  to  offer  applicant  the  needed  surgical 
operation. 

A.  J.  PiLLSBUKT, 

Wn-L  J.  French, 
Harris  Weinstock, 
Commissioners. 


(No.  79— June  9,  1914.) 
(Chapter  17G.  Lawa  1913.) 


7'.  A.  ficnddrn,  for  Applicant. 

Knitl  Kvrschncr,  in  propria  persona,  for  Defendant. 
This  is  an  application  by  the  insurance  carrier  to  have  adjusted  the 
right  of  defendant  Emil  Kurschner  to  compensation  for  disability 
caused  by  ai'cidental  injury  while  in  the  employ  of  apphcant's  assured, 
Johnson  &  Smith.  Defendant  was  employed  as  a  porter  in  the  hotel 
of  the  insured,  and  while  lifting  a  trunk  received  a  strain  causing 
a  left  inguinal  hernia.  After  hearing  the  evidence  the  Commission 
made  its  award  in  favor  of  the  defendant  in  the  sum  of  thirty^ight 
dollars  and  eighty-nine  cents  ($38.89)  for  temporarj'  total  disability, 
and  the  reasonalile  value  of  medical  and  surgical  services  rendered  to 
him,  the  same  to  he  paid  to  the  persons  entitled  to  receive  the  same. 

11.  L.  White, 
Secretary. 


INDUSTRIAL   ACCIDENT    COMMISSION    DECISIONS. 

(No.  82— June  9,  1914.) 
(Chapter  176.  Laws  1913.) 


F.  N.  Andrcani,  of  the  Italian  Consulate,  for  Applicant. 

Denver  Sevier,  attorney,  and  C.  0.  Dreiss,  auditor,  for  Defendant. 
This  is  an  application  by  the  widow  of  a  deeeastd  employee  for 
death  benefits.  The  huaband,  Rutilio  Brogi,  was  on  February  16,  1914, 
crushed  between  two  logs  while  working  for  defendant,  receiving 
injuries  from  which  he  died  on  March  8,  1914,  The  only  question  in 
controversy  was  as  to  whether  deceaKcd  by  his  conduct  while  in  the 
Itospital  in  refusing  to  obey  the  orders  given  by  the  doctors  and  nurses, 
had  not  hastened  his  death,  if  not  caused  it.  The  evidence  showed  that 
deceased  had  on  several  occasions  s-at  up  in  bed,  or  left  it  in  violation 
of  his  instructions  and  at  great  risk  to  himself,  and  had  on  one  occasion 
jumped  from  a  window  and  walked  several  blocks  before  he  was 
captured  and  returned.  There  was  also  evidence  to  show  that  these 
acts  had  been  done  while  lie  was  delirious  or  apparently  crazed 
by  his  injuries.  The  Commission  found  that  such  acts  had  not  been 
done  by  deceased  while  he  was  in  a  rational  state,  and  a  death  benefit 
was  ai^cordingly  awarded  the  applicant  of  two  thousand  seven  hundred 
dollars  ($2,700.00),  payable  as  follows:  One  hundred  fifty-seven  dollars 
and  fifty  cents  ($157.50)  upon  receipt  of  the  award,  and  the  balance 
in  payments  of  eleven  dollars  and  twenty-five  cents  ($11.25)  per  week 
for  two  hundred  twenty-six  consecutive  weeks.  Defendant  was  also 
ordered  to  pay  to  the  persons  entitled  to  receive  the  same,  the  reasonable 
value  of  medical,  surgical  and  hospital  services  rendered  the  deceased. 

H.  L.  White, 
Secretary. 

(No.  144— June  9,  1914.) 
(ChapWf  ItO,  Laws  1913.) 


This  application  was  filed  on  April  28,  1914,  claiming  compensation 
for  permanent  partial  disability.  Applicant  was  injured  while  in  the 
employ  of  defendants  by  having  his  left  arm  caught  in  a  tackle,  result- 
ing in  the  arm  being  pulled  off  at  the  elbow  and  the  left  ear  partly 
torn  off  and  the  hearing  thereof  injured.  After  the  hearing  of  testi- 
mony, the  applicant  filed  with  the  Commission  on  June  8,  1914,  his 
petition  fur  the  approval  of  a  release  and  settlement  agreed  to  by  the 
defendants  and  himself,  and  on  June  9,  1914,  the  order  of  the  Com- 
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mission  was  made  approving  the  settlement  and  dismissing  the  appli- 
cation without  prejudice.  The  amount  piven  applicant  by  the  compro- 
mise was  two  thousand  four  hundred  four  dollars  and  eight  cents 
($2,404.08),  payable  immediately  in  a  lump  sum. 

H.  L.  White, 
'Secretary. 

(No.  159~June  9,  1914.) 
(Chapter  176,  I.aw8  1913.) 
WILLIAM  HOWARD  McNAMAItA.  ApplKOHl,  vs.  L'NITEI)  STATES  FIDELITY 
ic  GUARANTY  COMPANY,  and  thk  AMERICAN  FRUIT  DISTRIBUTORS 
OF  CALIFORNIA.  Defendaati. 

1.08a  OF   RmilT  TO  COMPENSATIOK — 'J'ENIIBB  OF   FBOPBB  OPERATIOS   BT   EUPLOTIB — 

Refusal  of  Emplotee  to  Undebco  Sucn  Opeb at ion.^ Where  aa  employee 
U  suffering  from  hernia  caused  by  injuries  received  in  the  course  at  his 
umplo3'ment,  aud  tbe  employer  offers  (o  make  arrangemeots  for,  and  defray 
all  expetiaes  of  an  operalion  by  n  Ekilled  and  reputable  physician  at  a  reputable 
liospital  to  cur?  said  bernia.  and  the  employee  refuses  such  operation.  Iwcau.'e 
he  does  not  like  the  hospital  chosen,  and  wishes  the  operation  to  be  performed 
b;  his  oH-Q  family  piiyslcJan.  such  refusal  is  unreasonable  and  the  employee 
is  not  entitled  to  compensation  in  so  far  as  his  disability  is  caused,  continued, 
or  ajtBravated  by  such  refusal.  {SecLion  10,  subdivision  (c)  of  the  Work- 
men's Compensation.   Insurance  and   Safety   Act.) 

In. — RtsK  of  Opebatiom — Hernia. — Hernia  is  a  temporary  disability  because  it 
is  remediable  and  the  risk  of  the  operation  is  inconsiderable  in  view  of  the 
Beriousne^s  of  tlte  injury  if  not  remedied,  under  section  16.  subdivision  (c),  of 
the  Workmen's  Compensation,  Insurance  and  Safety  Act.  An  employee  sulfer- 
inif  from  hernia  must  therefore  submit  to  such  operation,  if  offered,  or  forfeit 
part  or  all  of  tbe  compensation  due  him. 

In. — Rejfj:tion  of  Pbopeb  Offek  ok  Opebation  in  Iu.nobancb  of  the  Law — 
How  Relieved  Fbou.^ Where  the  employee  has  before  the  filing  of  his 
application,  or  before  the  hearine  thereof,  in  ignorance  of  the  requirements 
of  the  law.  refused  a  proper  offer  of  an  operation,  and  such  operation  is  still 
advisable,  the  CommisBion  may  require  the  employer  or  his  insurance  carrier 
to  renew  such  offer  at  the  lime  that  the  award  is  made,  such  offer  to  be  in 
accordance  with  tbe  usual  conditions  as  to  prospective  operations. 

Mepical  ani>  SutioicAL  Expenses — Tendbb  of  Opeeation — Rjout  TO  Sbiect 
Phtsician  and  Hospital. — Inasmuch  as  the  employer  or  bis  insurance  carrier 
must  pay  the  disability  benefit  if  the  disability  is  not  relieved,  and  must  pay  full 
death  benefits  or  permanent  disabilities  in  addition  to  tbe  medical  and  surgical 
i-bances  if  incompetent  phj-sicians  or  hospitals  amravatr  the  injury,  the  statute 
jiermits  the  party  who  must  pay  the  cost,  the  rij-ht  to  select  the  physician 
and   hospital. 

This  is  an  application  for  compensation  for  disability  and  coat  of 
surgical  operation  to  be  performed  upon  applicant,  because  of  injury 
received  in  the  I'Oiirsc  of  his  employmeiit.  Applicant  worked  for 
defendant  American  Kniil  Distributors  of  California  in  a  fruit  packing 
house,  and  received  a  left  inguinal  hernia  in  sli])ping  upon  a  wet  floor 
while  at  work.  The  facl.s  are  stated  in  the  opinion.  An  award  was 
made  of  seven  dollars  and  fifty  cents  ($7-5(1)  for  three  weeks  temporary 


indubtriaij  accident  commission  decisions.  13!) 

piirtjal  disability  indemnity,  and  the  further  sura  of  two  dollars  and 
fifty  cents  ($2.50)  per  week  from  and  after  June  8,  1914,  until  termina- 
tion of  said  disability,  unless  defendants  tender  to  applicant  a  reason- 
able opportunity  and  facilities  for  an  operation  to  cure  the  hernia  at 
defendants'  expense.  If  applicant  should  refuse  to  undergo  the  opera- 
tion, where  tendered  under  proper  (conditions,  all  disability  payments  to 
cease  until  further  order.  A  total  temporary  disability  benefit  was  also 
awarded  at  the  rate  of  nine  dollars  and  thirty-seven  cents  ($9.37)  per 
week  while  applicant  shall  be  totally  disabled  from  working  as  a  result 
of  such  operation  if  undergone. 

William  Howard  McNamara,  in  propria  persona,  for  Applicant. 
Kendrick  &  Ardis,  attoniey-s,  and  Frank  J.  Solt,  adjastcr,  for  De- 
fendants. 

On  the  8th  day  of  Jtarch,  1!)14,  William  Howard  McNamara, 
employed  in  a  fruit  packing-house  at  Covina,  f'alifornia,  slipped  on  a 
wet  floor  while  lifting  a  box  of  oranges,  sustaining  a  left  inguinal 
hernia  from  the  effects  of  which  he  was  partially  disabled.  There  was 
delay  on  the  part  of  the  employer  and  his  insurance  carrier  in  offering 
to  bear  the  cost  of  an  operation  to  cure  and  relieve  the  hernia,  but 
when,  on  or  about  the  22d  of  April,  1014,  .such  offer  was  made,  it  was 
dcflined  by  applicant  on  the  ground  that  he  did  not  like  the  hospital 
chosen  by  the  insurance  carrier  and  preferred  to  be  operated  on  else- 
where and  by  his  own  family  physician. 

Sul>section  (e)  of  section  16  of  the  Workmen's  Compensation,  Insur- 
ance and  Safety  Act  provides,  "That  no  eompensation  shall  be  payable 
in  respect  to  the  death  or  disability  of  an  employee  if  his  death  is 
caused,  or  if  and  so  far  as  his  disability  is  caused,  continued  or  a^ra- 
vated  by  an  unreasonable  refusal  to  submit  to  medical  treatment,  or 
to  any  surgical  treatment,  the  risk  of  which  is,  in  the  opinion  of  the 
Commission,  inconsiderable  in  view  of  the  seriousness  of  the  injury." 

Hernia  is  a  temporary  disability  because  it  is  remediable,  and  the 
risk  of  the  operation  is  "inconsiderable  in  view  of  the  seriousness  of 
the  injury"  if  not  remedied.  It  is  to  the  interests  of  insurance  com- 
panies and  of  employers  to  secure  the  services  of  competent  surgeons 
and  sanitary  hospitals,  as,  otherwise,  they  may  have  to  pay  full  death 
benefits  or  permanent  disabilities  in  addition  to  the  cost  of  the  opera- 
tion, which  will  cost  them  much  more  than  the  operation.  The  statute 
has  adopted  the  policy  of  allowing  the  party  who  must  bear  tlie  cast  the 
right  to  select  the  physician  and  hospital,  and  tliis  Commission  has  no 
choice  except  to  follow  the  statute  in  such  cases. 

Id  the  light  of  this  better  understanding  of  the  facts  of  the  ease  this 
Commission  has  required  the  defendant  insurance  company  to  renew 
its  offer  to  bear  the  cost  of  an  operation  to  cure  and  relieve  applicant 
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from  the  effects  of  his  injury.  If  he  accepts  the  proposal  he  will 
receive  a  total  disability  indemnity  of  nine  dollars  and  tiiirty-seven 
cents  ($9.37)  per  wceli  while  totally  disabled  because  of  the  operation. 
This  commonly  ifuns  from  three  to  five  weeks  owing  to  varying  condi- 
tions. If  he  declines  the  operation  then  all  payment  of  compensation 
ceases  in  accordance  with  the  above  quoted  provision  of  the  act. 

A.  J.  PiLLSBURY, 

Will  J.  French, 
Harris  Weinstock, 
Commissioners. 


(No.  153— June  10,  1914.) 

(Chapter  176,  Laws  1913.) 

II.    I).    EV.\NS.    Applicaut,    vs.     PACIFIC    COAST    CASUALTY    COMPANY 

{A  WRronATioNi,  AND  DAVIS  STANDARD  BREAD  COMPANY.  Difcndanls. 

MKDICAL   and    SUBDICAL   SKRVICES— RlOllT  OF   EMPWTER   to   FURNiaH CUANOB   OF 

riiYSiciANs  ur  EuPixuBK. — Wliprc  an  employer  Benda  his  injured  workman  to 
a  iihysician  for  troatment  at  (be  expense  of  tlie  employer,  and  JC  is  not  shown 
thnl  the  fflcilical  nttpntion  U  inadcqiinte,  and  the  employee  becoraes  diRsatisficd 
nnd  goes  to  his  family  physician  for  trentmeut  without  the  coDsent  of  his 
employer,  then  the  employer  and  his  insui'anc-e  carrier  are  QOt  liable  for  the 
rensoonblc  coKt  of  sueh  medics!  and  snrgiesl  treatment  fumisbed  by  any  one 
other  than  their  own  physieinn.  The  statute  specifically  provides  tbat  such 
treatment  is  to  be  furnished  by  the  employer,  and  his  right  is  absolulc,  unless 
it  be  abown  that  the  medical  attention  thus  furnished  is  inadequate. 

This  is  an  application  for  compensation  for  injury  sustained  by 
accident  on  March  13,  1914.  Compensation,  except  as  to  medical 
e.xpenscs,  had  been  paid  in  full  by  the  insurance  carrier  before  the  tiling 
of  the  application.  The  only  controversy  was  as  to  whether  the  insur- 
ance carrier  was  liable  for  the  charges  of  a  physician  called  in  by  the 
employee  after  medical  attention  had  been  offered  by  the  employer  free 
of  charge.  The  facts  are  stated  in  the  opinion.  The  Commiasion 
denied  the  application,  and  discharged  the  defendants  from  liability  for 
ill!  medical  or  surgical  services  rendered  applicant  by  physicians  other 
than  of  their  own  selection. 

II.  D.  Eraiis,  in  propria  persona,  for  Applicant. 

Dr.  S.  M.  Alter,  for  Defendants. 
The  only  issue  involved  in  this  controversy  is  as  to  whether  or  not  the 
defendant  Paeifiti  C'oa.st  Casualty  Company  should  be  held  responsible 
and  be  required  to  ])ay  for  medical,  surgical  and  hospital  services  to 
curt*  and  relieve  the  applicant.  H.  D.  Evans,  from  the  effects  of  an 
injury  sustained  on  the  13th  of  JIardi,  1914.  Evans  employed  medical, 
surgical  and  hospital  services  without  first  applying  to  and  receiving 
the  co^i^ent  of  the  defendant  casualty  company. 
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The  facts  were  that,  upon  reporting  his  injury  to  his  superior,  Evans 
was  directed  to  a  physician  employed  by  the  defendant  eaaualty  com- 
pany to  look  after  such  eases ;  that  applicant  went  to  the  office  of  such 
physician  and  was  examined  and  prescribed  for,  and  was  told  to  report 
or  return  if  he  needed  further  attention ;  that  his  injuries  becoming  more 
painful,  he  called  in  his  family  physician  and,  under  his  direction,  went 
to  a  hospital  and  submitted  to  an  operation,  of  a  total  cost  in  excess  of 
one  hundred  dollars  ($100.00),  without  notifying  or  getting  the  consent 
of  the  casualty  company  or  its  physician.  ITe  now  asks  that  this  bill  be 
paid  by  defendants. 

We  think  it  should  not  be  paid  by  said  defendants.  The  statute 
specifically  states  that  such  treatment  is  to  bo  "provided  by  tlif 
employer."  Other  things  being  equal,  prudent  employers  and  insur- 
ance carriers  will  not,  at  all  times,  insist  upon  the  prerogative  of 
selecting  the  physician  or  surgeon  to  handle  any  particular  ease.  Often 
the  psychological  effect  of  being  in  hands  in  which  the  injured  employee 
has  confidence  greatly  a3.sists  in  effecting  a  cure,  but  the  right  of  the 
employer,  and  of  his  insurance  carrier,  to  furnish  the  medical  treatment 
is  absolute,  provided  there  is  no  neglect  or  refusal  seasonably  to  furnish 
such  treatment,  and  this  Commission  has  no  power  to  take  that  right 
away  where,  as  in  this  instance,  there  is  no  reason  for  believing  that 
the  treatment  offered  was  not  adequate.  Therefore  the  application  of 
said  H.  D.  Evans  is  denied. 

A.  J,  PilijSbuhy, 
Will  J.  French, 
Harris  Weinstock, 

Commission  ers. 


(No.  224^June  11,  1914.) 

{Chapter  176,  Iawb  1913.) 
J.  A.   HAMILTON.  aitornriMn-facl.   JOSKl'II   W.   HAMILTON.   ANN   HAMIL- 
TON, KOY  HAMILTON,  PUKXCIIIK  HAMIl/lHIN  and  HAY  IIAMn,TC)N, 
Applicanit,  va.  B.  F.  HACKNEY,  l)cl<^ndant. 

This  application  for  death  benefits  was  filed  on  May  25,  1914.  De- 
ceased, Ilerchcl  II.  Hamilton,  was  employed  by  B.  F.  Hackney,  a  gov- 
ernment mail  contractor,  and  while  driving  a  wagon  used  exclusively 
for  carrying  the  United  States  mail,  was  struck  by  an  automobile  and 
killed.  Applicant  J.  A.  Hamilton  brings  tins  action  as  attorney-in-fact 
for  the  father,  mother,  brothers  and  sister  of  the  deceased,  alleged  to 
have  been  partially  dependent  upon  the  latter  for  support.  Before  the 
hearing  of  the  case,  the  applicant,  J.  A,  Hamilton,  filed,  with  the  Com- 
mission a  written  release  of  defendant  from  all  liability  in  consideration 
of  the  payment  of  two  hundred  fortj--seven  dollars  and  thirty  cents 
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($247.30).  In  view  of  the  doubtful  issues  of  law  presented  by  the 
applk-ation,  the  release  was,  upon  June  11,  1914,  approved,  and  the 
action  dismissed  without  prejudice. 

H.  L.  White, 

Secretary. 

(No.  155— June  15,  1914.) 

(Chapter  ITS,  Lawa  1913,) 

T.  E.  BAILEY,  Applicant,  vs.  B,  T,  WHEELER  COMPANY  and  JSTSX  LIFE 

INSURANCE  COMPANY,  Defcndante. 


)SS  OF   RlUHT  OF   EUPLOTER  T 

Wliere  the  inHtininc'e  carrier  is  notiBt'd  nt  once  of  the  accident  and  ii 
[>Ly<tk'ian  to  trKal  the  injured'  «iuplo)~i>o.  and  Hiich  pliysician  makes  a  Buperllcial 
a  and  decs  not  xee  the  patient  again  for  five  days,  though  requested 
o  do,  and  the  employee  in  the  menn  time  secures  other  medical  attention,  the 
r  has  not  setisajnnbly  furnished  medical  attention  witliin  the 
meaning  of  tiie  iicl,  and  is.  tlierefore,  liable  for  the  reasonable  value  of  medical 
and  Hiirgiciil  seniccs  contracted  for  by  the  injured  employee,  the  claim  for  auch 
services  to  be  submitted  to  the  Commission  for  approval  before  payment. 

Application  for  a  temporary  total  and  partial  disability  award  and 
for  niedifal  expenses.  The  facts  are  stated  in  the  opinion.  An  award 
was  made  on  June  15,  1914,  in  favor  of  appHeant  for  five  weeks'  tem- 
l)orary  total  disability  in  the  sum  of  fifty-eight  dollars  and  ten  cents 
($58.10),  less  any  sum  heretofore  paid  to  applicant  on  this  account. 
Applicant  was  also  awarded  his  reasonable  medical  and  surgical 
expenses.  On  August  7,  1914,  in  consequence  of  the  discovery  of  n 
clerical  error  iu  the  computation  of  the  amount  due  applicant,  notice 
was  given  all  parties  concerned  that  the  Industrial  Accident  Com- 
mission would  in  ten  days,  unless  cause  be  shown  to  the  contrary, 
amend  the  findings  and  award  to  increa.se  the  sum  due  applicant  to 
sixty-four  dollars  and  thirty  cents  ($64.30). 

William  A.  Freeman,  attorney,  for  Applicant. 
J.  Karl  Lobdeil,  attorney,  for  Defendants. 

The  applicant  in  this  case  was  injured  on  the  22d  day  of  March,  1914, 
by  being  struck  by  the  handle  of  a  cant  hook  upon  the  turning  over  of 
a  heavy  bridge  timber.  As  in  many  such  eases,  applicant  did  not  think 
he  was  seriously  hurt  at  the  time,  but  there  was  evidence  to  show  that 
two  ribs  were  fractured  and  that  there  was  some  bruising  of  the  lung 
which  caused  some  hemorrhage  and  a  prolonged  period  of  illness. 
Applicant  applied  first  to  Dr.  Jenkins  and  received  first  aid  treatment. 
On  the  26th  the  defendants  had  been  fully  notified  of  the  injury  and 
the  necessity  for  treatment  and  the  defendant  ,^tna  Life  Insurance 
Company  had  scat  its  ph\-sician  to  take  charge  of  the  case.  He  seems  to 
have  made  a  superficial  examination,  but  not  again  to  have  been  near 
the  patient  or  to  have  seen  him  until  the  31st  day  of  March,  alth<^gh 


INDUSTRIAI.   ACCIDENT    COMMISSION   DECISIONS,  14:J 

requested  so  to  do,  and,  in  the  mean  time,  the  patient  liad  appealed  to 
Dr.  Jenkins  for  further  treatment  and  had  received  it.  We  think  that 
in  this  case  the  defendant's  physician  did  not  seasonably  furnish  the 
required  treatment  within  the  meaning  of  the  act,  and  we,  therefore, 
allow  the  reasonable  medical  and  surgical  claim  for  treatment  by 
physicians  other  than  those  selected  by  the  employer  and  his  insurance 
carrier,  but  to  the  end  that  the  defendant  insurance  company  should 
be  required  to  pay  no  more  than  the  reasonable  value  of  such  services, 
it  is  required  that  itemized  claims  be  submitted  to  this  Commission  for 
approval  before  payment.  We  think  that,  inasmuch  as  the  law  gives 
the  employer  and  his  insurance  carrier  the  right  to  select  the  treatment, 
the  physician  and  the  hospital,  there  goes  with  that  right  the  obligation 
to  use  the  utmost  diligence  in  seeing  that  the  injured  employee  gets 
prompt  and  effective  care, 

A.  J.  PlLLSBUKY", 

Will  J.  French, 
Harris  Weinstock, 
Commissioners. 


(No.  173— June  15,  1914.) 
{Cimpler  176.  Laws  1313.) 
HENRY  T.  CONNEK.   Applicant,  v»,   ACME  CEMRNT  AND   PLASTER  COM- 
I'ANY  (A  noBPoiuTiON).  anii  MARYLAND  CASUALTY  COMrANY   (a  cor- 
pouATion).  Defendants. 

Mboical  and  SuBoicAi.  Services^Xoticb  to  Rmpiwvjcb  Of  Injury — Sufficikncy 
or  NOTICK. — Where  neither  employer  nor  employee  is  ncquaintoci  with  the 
proviaioDS  of  tbe  Workmen's  Compensation.  Insuiancc  and  Safet;  Act,  and  an 
employee  reports  very  informally  to  the  employer  tbe  tact  that  he  has  received 
an  accidental  injurj.  neither  party  realizing  the  importance  of  such  notice  or 
appreciating  the  reaponsibility  cset  upon  the  employer  thereby  by  the  statute, 
nevertheless.  Biich  informal  statement  ia  sufficient  1o  give  the  notice  required  by 
law  and  make  the  employer  liable  for  the  reasonable  value  of  medical  and 
surgical  services  furnished  aaid  employee  because  of  said  injury. 

JOBIHPiCTION    OF    THE    INDUSTBIAL   ACCIDE.NT   COMMISSION CONTBOVEESlf    BETWEEN 

Ehplovbb  AND  His  Inscbancb  Cabrieb. — Where  it  ia  claimed  that  the 
employer  has  oot  notilie<l  his  insurance  carrier  of  an  accident  in  time  for  tbe 
latter  to  furnish  medical  and  surKical  treatment  to  tbe  injured  employee,  such 
claim  raises  an  issue  solely  between  the  insurer  and  insured,  baaed  upon  the 
conditions  of  the  contract  of  insurance,  and  over  which  this  Commisaion  haa 
no  jurisdiction, 

MBOICAL    and    SUKOICAL    SEIIVICES LlABU.ITY    FOB— ITEMIZED    C1IABOE8 APPBOVAL 

Br  Titt;  Com  MISS  ION  .^Wherp  an  award  ia  made  against  the  insurance  carrier 
of  the  reasonable  value  of  mivlical  and  surgical  services  rendered  to  the  injured 
employe'',  this  Commission  may  require  that  itemized  statements  of  such  services 
be  rendered  to  insure  that  such  charges  be  made  in  accordance  with  the 
schedule  adopted  by  the  Conimission. 

This  is  an  applii-ation  for  compensation  for  accidental  injury  cau^ied 
by  a  fall  received  by  applicant  while  at  work  for  his  employer,  de- 
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fendant  Acme  Cpment  and  Plaster  Company.  The  defendant  Mary- 
land Casualty  Company,  insurance  carrier,  was  substituted  for  the 
defendant  Acme  Cement  and  Plaster  Company.  The  facts  are  stated 
in  the  opinion.  Applicant  was  paid  his  wages  during  the  whole  time 
of  disability,  so  the  only  question  presented  is  as  to  liability  for  his 
medical  and  surgical  expenses.  The  Commission  awarded  to  the  appli- 
cant against  the  insurance  carrier,  the  reasonable  value  of  the  medical, 
.surgical  and  hospital  services  rendered  applicant,  to  be  paid  to  the 
parties  entitled  to  receive  the  same,  provided  that  before  any  such 
claims  are  paid  an  itemized  statement  of  the  same  should  be  presented 
to  the  Industrial  Accident  Commission  for  approval  and  allowance. 
//,  T.  Conner,  in  propria  prrsoiia,  for  Applicant. 
C.  L.  UvDimald,  western  director,  for  doft^ndant  Acme  Cement  and 

Plaster  (lompjiny. 
John   3f.   Marshall,   attorney,   for  defendant  Maryland   Casualty 
Company. 

On  the  9th  day  of  February,  Henry  T.  Conner,  the  applicant  herein, 
while  crossing  the  street  in  the  city  of  Los  Angeles,  stepped  either  upon 
the  wet  pavement  or  car  track,  and  his  feet  went  out  from  under  him, 
earning  him  to  fall  in  a  sitting  posture,  from  tlie  effects  of  which 
ai-iident  he  suffered  a  considerable  injury,  among  other  elements  being 
a  rather  persistent  fistula  requiring  extended  hospital  and  surgical 
treatment. 

He  reported  the  injury  informally  to  Horace  A.  Nicholson,  cashier  of 
the  defendant  Acme  Cement  and  Plaster  Company,  whose  duty  it  was, 
in  the  event  of  an  accident  to  any  employee  of  the  company,  to  make 
report  of  the  same  to  his  superior.  C.  L.  McDonald,  western  director  of 
this  company,  and  also  to  report  the  accident  to  the  Industrial  Accident 
Commission  of  the  State  of  California. 

It  is  apparent  from  the  evidence  that  this  report  to  Mr.  Nicholson 
was  made  very  informally  and  without  the  understanding  on  the  part 
of  the  injured  person  that  he  was  'under  the  protection  of  the  "Work- 
men's Compensation,  Insurance  and  Safety  Act,  and  without  realization 
on  the  part  of  Mr.  Nicholson  that  the  injury  complained  of  was  serious. 

Nevertheless,  we  thinli  that  the  report  made  to  Nicholson  was  suf- 
ficient to  give  the  notice  to  the  employer  of  the  happening  of  the 
accident  as  required  by  law,  and  sufficient  to  admonish  the  employer 
that  it  was  its  duty  to  see  to  it  that  the  injured  person  promptly 
received  the  necessary  medical  and  surgical  treatment. 

If,  as  seems  to  be  the  fact,  the  defendant  Maryland  Casualty  Com- 
pany was  not  promptly  notified  or  given  opportunity  to  furnish  medical 
and  surgical  treatment  which  the  employee  required,  such  a  matter  is 
an   issue   l>etwcen   the   Maryland   Casualty   Company   and   the   Acme 
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Cement  and  Plaster  Company,  subject  to  the  conditions  of  the  con- 
tract of  insurance,  over  which  this  Commission  has  no  jurisdiction. 

We  hold  that  the  applicant  is  entitled  to  have  the  cost  of  medical, 
surgical  and  hospital  treatment  paid  by  the  insurance  carrier,  but,  as  in 
other  cases  of  this  kind,  we  must  require  itemized  statements  of  the 
services  rendered  in  order  that  the  charges  may  be  made  in  accordance 
with  the  schedule  adopted  by  this  Commission. 

A.  J.  PlLLSBURT, 

WiLi,  J,  French, 

Commissioners. 


(No.  198-^une  15,  1914.) 

(Chapter  176,  Laws  1913.) 
.MANOAII  CLARK.  Applicant,  vs.  PALACE  FEED  AND  FUEL  COMPANY, 
Defendant. 
This  is  an  application  for  compensation  for  injury  sustained  by  appli- 
cant while  in  the  employ  of  defendant  Palace  Feed  and  Fuel  Company. 
Applicant  complained  of  an  injured  arm  and  back,  caused  by  a  fall 
while  aiding  to  wreck  a  building.  The  application  was  filed  May  18, 
1914.  Before  the  date  set  for  hearing  of  this  ease,  the  applicant  filed 
a  written  release  of  defendant  from  all  liability  in  consideration  of 
the  sum  of  twelve  dollars  and  ninety-eight  cents  ($12.98),  and  a  request 
for  dismissal  of  this  action.  In  consequence  whereof,  the  application 
was  on  June  15,  1914,  ordered  dismissed  without  prejudice  and  the 
settlement  approved.  H.  L.  White, 

Secretary. 


(No.  131— June  16,  1914.) 

(Chapter  176,  Laws  191J,) 
JAMES    ROCKWELL.   Applicant,    vs.    MERCANTILE    BOX    COMPANY.    NA- 
TIONAL  MILL  AND   LUMBER   CO-MPANY,   and   ROYAL   INDEMNITY 
COMPANY,  Dcfcndantt. 

James  Rockwell,  in  propria  persona,  for  Applicant. 
D.  H.  Stuhbs,  adjuster  for  defendant  Royal  Indemnity  Company, 
which  was  substituted  on  motion  for  defendants  Mercantile  Box 
Company  and  National  Mill  and  Lumber  Company. 
This   is   an   application   for   compensation    for   accidental   injuries. 
Applicant  claimed  that  he  had  strained  or  wrenched  his  back  while 
piling  lumber  while  in  the  employ  of  defendants  Mercantile  Box  Com- 
pany and  National  Mill  and  Lumber  Company.     The  Commission  held 
that  the  evidence  preented  was  insufficient  to  establish  as  a  fact  that 
any  injury  was  sustained  from  accident  occurring  in  the  course  of  such 
employment,  and  denied  compensation.  H.  L.  Whete, 

Secretary. 
10-11-11595  P,^,„^^^  b,G00glc 
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(No.  149— June  16,  1914.) 

(Chapter  ITS,  L*ws  1913.) 
M.   REX   SHOULER,  Applicant,  vs,   JACOB  GBEENBERG,  Defendant. 

RELATI0I4  OF  Employed  and  Employee — Bill  Collecting— Cab ital  Emflotuert. 

— Where  o  merchant  pngsged  applicant  lo  collect  bills  for  him,  and  applicant 
spends  about  two  hours  a  dny  in  bo  doinKi  and  no  fiied  compensatiori  iB  agreed 
upon,  and  ajiplicnpt  is  paid  by  being  given  sucb  aum  from  time  to  time  as  both 
parties  agree  u[ion,  and  appllcanC  while  so  engaged  is  not,  with  one  uaimportaDt 
eicpption,  employed  by  others  to  collect  bills  at  the  same  time,  then  appiiennt 
is  no(  an  iudet)endent  contractor  or  casual  employee,  but  is  an  employee  of 
defcmlant  and  entitled  to  compensation  for  iojories  received  while  acting  in  the 
course  of  his  employment. 

Occupations  EscErrEn  fkom  the  Statute — Casual  Euplotuent. — An  employ- 
ment is  not  cnRiial  within  (he  meaning  of  the  act  where  it  is  irregular,  unlesi 
it  also  is  not  "In  the  usual  course  of  the  trade,  business,  profession  or  occupation 
of  the  employer." 

DiSABii.iTV — Fbactubed  Cobeabu. — A  fracture  of  the  main  bone  of  tbe  forearm, 
because  of  Ihe  pain,  if  for  no  other  reason,  constitutes  disability  for  a  reasonable 
period,  whatever  the  oceupalion  of  the  injured  person  and,  therefore,  entitles  the 
injured  person   to  disability  compensation. 

pBoCEDunE— rsKl.KSH  Alle(iatioS8  OB  DENIALS.— The  Commission  desires  that 
attorneys  allege  only  (hose  claims  or  defenses  upon  which  they  expect  to  rely,  to 
the  end  that  parties  may  not  be  put  to  the  useless  expense  of  subpmnaing  wit- 
uesses  lo  prove  or  disprove  allegations  which  will  not  he  in  controversy  at  all. 
If  any  applicant  or  defendant  shall  overlook  or  fail  in  application  or  answer  to 
allege  any  claim  or  defense,  be  will  not  thereby  be  barred  from  so  doing  at  the 
hearing  where  good  faith  has  been  exercised. 

This  is  an  application  for  compensation  for  disability  resulting  from 
a  fractured  arm.  The  facts  are  stated  in  the  opinion.  The  sole  point 
in  controversy  was  as  to  whether  the  relation  of  employer  and  employee 
existed  between  defendant  and  applicant.  The  Commission  held  that 
applicant  was  in  the  employ  of  defendant  when  injured  and  awarded 
a  temporary  total  disability  indemnity  in  the  sum,  of  thirty  dollars 
($30.00)  less  five  dollars  ($5.00)  already  paid  on  this  account.  Appli- 
cant was  also  awarded  the  reasonable  value  of  medical  and  surgical 
services  rendered  to  him,  to  be  paid  to  the  parties  entitled  thereto. 

M.  Hex  Sliotder,  in  propria  persona,  for  Applicant. 

Andrew  J.  Copp,  Jr.,  attorney,  for  Defendant. 
The  defendant  herein  is  a  wholesale  dealer  in  poultry  and  eggs  in 
Los  Angeles  and,  in  the  course  of  his  business,  engaged  the  services  of 
the  applicant,  M.  Rex  Shouler,  a  lad  of  nineteen,  to  collect  certain  bills 
for  him.  There  was  no  stipulated  compensation  agreed  upon,  and  it 
was  the  understanding  of  Grocnberg  that  Shouler  had  other  bills  to 
collect  besides  his  own.  When  Slioulder  came  in  to  report  and  account 
for  the  bills  given  him  by  the  iKiokkeeper  Greenberg  handed  him  for 
bis  ser\'iceji  two  dollars  ($2.00)  or  two  dollars  and  fifty  cents  ($2.50), 
as  the  spirit  moved  liim,  which  was  satisfactory  to  the  applicant.  In 
this  way  he  had,  up  to  the  9th  of  March,  when  the  accident  which  forms 
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the  basis  of  this  controversy  took  place,  paid  Shouler  about  nine  dollars 
($9.00).  On  the  day  of  the  accident,  and  after  the  accident,  Greenberg 
gave  Shouler  five  dollars  ($5.00)  more,  just  to  help  him  along. 

Shouler  was  riding  his  own  motorcycle  on  the  9th  of  March,  and  had 
made  two  or  three  calls  with  bills  received  from  Greenberg,  without 
having  made  any  collections,  when  he  was  run  into  by  an  automobile, 
suffering  the  fracture  of  the  larger  bone  of  the  left  arm. 

This  arrangement  had  gone  on  for  about  two  weeks  previous  to  the 
accident,  Shouler  working  only  about  two  hours  a  day  in  collecting 
Greenberg's  bills,  the  time  being  in  the  morning  when  Greenberg's 
customers  could  best  be  seen.  The  rest  of  the  time  he  seems  to  have 
devoted  to  trying  to  get  his  motorcycle  adjusted  so  that  it  would  run 
right.  lie  demanded  of  Greenberg  that  compensation  be  paid  him 
during  disability  and  that  a  hospital  and  surgical  bill  of  twenty-five 
dollars  ($25.00)  also  be  paid.  Greenberg  denied  liability  and  this 
proceeding  was  commenced. 

Greenberg's  denial  of  liability  rests  substantially  upon  the  grounds: 

1.  That  applicant  was  never  an  employee  of  defendant  within  the 
contemplation  of  the  "Workmen's  Compensation,  Insurance  and  Safety 
Act,  but  that  applicant  was  an  independent  contractor,  viz :  a  bill  col- 
lector receiving  accounts  from  various  clients  and  collecting  them  on  a 
commission. 

2.  That  no  disability  to  carry  on  his  business  of  collector  resulted 
from  the  injury. 

3.  In  effect,  that  if  there  was  employment  it  was  casual  and  not 
within  the  compensation  provisions  of  the  act. 

4.  That  defendant  had  neither  knowledge  nor  notice  of  the  happen- 
ing of  the  accident  within  the  time  prescribed  by  law. 

Defendant  failed  at  the  hearing  to  show  that  the  business  of  applicant 
was  that  of  a  bill  collector  or  that  he  had  done  any  collecting  for  any 
one  else  during  the  term  of  his  employment  by  defendant,  except  on 
the  first  day  of  said  employment,  when  applicant  collected  some  bills 
at  the  request  of  his  father,  with  whom  he  was  living,  the  fact  being 
that  applicant  was  doing  this  collecting  because  he  was  otherwise  out  of 
employment. 

The  employment  was  not  casual  within  the  meaning  of  the  act  because 
it  was  in  "the  usual  course  of  the  trade,  business,  profession  or  occupa- 
tion of  his  employer." 

We  think  that  the  fracture  of  the  main  bone  of  the  forearm,  because 
of  the  pain  if  for  no  other  reason,  does  constitute  disability  for  a  reason- 
able period  whatever  the  occupation  of  the  injured  person  and,  there- 
fore, have  allowed  four  weeks'  compensation  in  addition  to  the  two 
weeks'  waiting  period. 

D.gitizecbyG00glc 
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The  defense  of  waut  of  knowledge  or  notice  of  the  accident  was  care- 
lessly and  irresponsibly  made,  inasmuch  as  defendant  himself  testified 
that  he  was  informed  of  it  directly,  that  he  at  once  sent  his  bookkeeper 
to  the  hospital  to  get  the  bills  entrusted  to  applicant  for  collection, 
that  applicant  himself  came  to  his  place  of  business  on  the  day  of  the 
injury  shortly  after  leaving  the  hospital  and  returned  the  uncollected 
bills  to  defendant  himself  and  that  he,  defendant,  gave  applicant  five 
dollars  ($5.00). 

This  Commission  desires  that  attorneys  allege  only  those  claims  or 
defenses  upon  which  they  expect  to  rely,  to  the  end  that  parties  may  not 
be  put  to  the  useless  expense  of  subpoenaing  witn^ses  to  prove  or  dis- 
prove allegations  which  will  not  be  in  controversy  at  all.  If  any  appli- 
cant or  defendant  shall  overlook  or  fail  in  application  or  answer  to 
allege  any  material  claim  or  defense,  he  will  not  thereby  be  barred  from 
so  doing  at  the  hearing  where  good  faith  has  evidently  been  exercised. 

When,  in  this  ease,  we  come  to  deal  with  the  issue  of  average  annual 
earnings  we  encounter  some  difficulty.  The  contract  of  hire  was 
implied  rather  than  expressed,  and  the  implication  carries  with  the 
contract  the  obligation  to  make  reasonable  payment  for  the  service 
rendered.  Judging  from  the  sums  voluntarily  paid  by  defendant  to 
applicant,  and  accepted  as  satisfactory  by  applicant,  we  conclude  that 
the  intermittent  services  of  applicant  had  the  value  of  about  two  dollars 
($2.00)  per  day  and  fix  his  average  annual  earnings  accordingly, 

A.  J.  PiLLSBURT, 

Will  J,  Pkbnch, 
Harris  Weinstock, 
Commissio  ners. 


(No.  171— June  16,  1914.) 

(Chapter  ITS,  Laws  1913.) 

MRS.    MARGUERITK   AVHITE,   Applicant,   vs.   PACIFIC   TELEPHONE   AND 

TELKGRAPH   GOlirANY.  Drjcndaat. 

Mrs.  Marguerite  White,  in  propria  persona,  for  Applicant. 

Mott  tC  Dillon,  attorncys-at-law,  for  Defendant. 
This  is  an  application  for  a  death  benefit.  Deceased,  Paul  Mack 
White,  the  husband  of  applicant,  was  employed  by  defendant  as  a  col- 
lector at  a  salary  of  fifty  dollars  ($50.00)  per  month,  and  while  work- 
ing in  the  course  of  such  employment  was  killed  in  a  street  car  accident. 
The  only  controversy  was  over  the  amount  of  the  average  annual  earn- 
ings of  deceased,  and  the  death  benefit  to  be  determined  therefrom. 
The  defendant  had  previously  tendered  the  sum  of  one  thousand  eight 
hundred  dollars  ($1,800.00)  in  settlement,  which  had  been  refused. 
Deceased  had  been  in  the  employment  of  defendant  for  less  than  a 
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month  at  the  time  of  his  death.  The  Commission  found  from  testimony 
produced  at  the  hearing  and  from  the  investigations  of  its  referee,  that 
the  average  monthly  wage  paid  emplojees  of  the  same  grade  and  class 
as  decedent  in  the  same  locality  was  the  sum  of  fifty  dollars  ($50.00) 
per  month,  and  awarded  a  death  benefit  of  one  thousand  eight  hundred 
dollars  ($1,800.00),  payable  as  follows:  ninety  dollars  ($90.00)  on  the 
rendition  of  the  award,  and  fifteen  dollars  ($15.00)  every  two  weeks 
until  the  balance  shall  have  been  paid. 

H.  h.  WnrrE, 
Secretary. 


(No.  200— June  16,  1914.) 
(Chapter  ITS.  Laws  iyi3.) 
JACK  HASIUACHER,  Applkaut.  vs.  STANDARD  0[L  COMPANY,  Defeodant. 
Jack  Rammacher,  in  propria  persojia,  for  Applicant. 
Mott  &  Dillon,  attorneys,  for  Defendant. 
This  is  an  application  for  compensation   for  disability  caused  by 
accidental  injury  while  in  the  employ  of  defendant  Standard  Oil  Com- 
pany.    Applicant  was  employed  as  a  plumber  in  laying  pipe  and  while 
using  a  heavy  pair  of  tongs  on  the  pipe,  slipped  and  fell  on  the  end  of 
the  tongs.    The  principal  issue  in  controversy  was  as  to  the  duration 
of  the  disability.     The  Commission  awarded  compensation  for  eight  and 
six  sevenths  weeks  temporar>'  total  disability,  in  the  sum  of  ninety-one 
dollars  and  thirty-two  cents  ($91.32)  less  the  sum  of  twenty  dollars  and 
fifteen  cents   ($20.15)   already  paid  applicant  by  defendant  as  com- 
pensation.    Applicant  was  also  held  entitled  to  have  paid  on  his  behalf 
the  reasonable  medical  and  surgical  charges  for  services  rendered. 

H,  h.  White, 
Secretary. 


(No.  133— June  17,  1914.) 

(Chapter  176,  Laws  IS13.) 
S.  It.  SriARr.  .ipplkant.  vs.  COIAEAIt  VAN  AND  S'l'OBAGE  COMI'ANY   (a 
fOBFOBATiON).    AND    UrX)BK    INDEMNITY    COMPANY    (a    cobporation ) , 

ni-fcdanti. 

S.  R.  Sharp,  in  propria  persona,  for  Applicant. 
W.  E.  Vi'ard,  manager  Globe  Indemnity  Company,  for  Defendants. 
This  is  an  application  for  compensation.     Applicant  claims  that  while 
in  the  employ  of  defendant  Colyear  Van  and  Storage  Company  be 
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sustained  a  severe  strain  and  wrench  of  the  back,  caused  by  slipping 
while  lifting  a  piano,  and  resulting  in  complete  disability,  still  con- 
tinuing at  the  time  of  the  hearing,  and  likely  to  continue  for  some  time 
to  come.  The  only  question  in  issue  is  whether  applicant's  present 
disability  was  proximately  caused  by  the  accidental  injury  named,  or  is 
due  to  recurrence  of  a  former  attack  of  rheumatism.  After  hearing 
the  medical  testimony  offered,  and  receiving  the  opinion  of  the  medical 
director  of  the  Industrial  Accident  Commission  thereon,  the  Com- 
mission found  that  the  present  disability  was  due  proximately  to  the 
accident  as  alleged,  and  awarded  applicant  the  sura  of  seventy-two 
dollars  and  seventeen  cents  ($72.17)  compensation  for  temporary  total 
disability  up  to  the  date  of  the  hearing  of  the  case.  Applicant  was 
also  awarded  the  further  sum  of  ten  dollars  and  thirty-one  cents 
($10.31)  per  week  subsequent  to  said  hearing,  to  be  paid  weekly  during 
continuance  of  said  temporary  total  disability  or  until  the  further  order 
of  the  Commission.  He  was  further  awarded  the  reasonable  value  of 
medical  and  surgical  services  rendered  or  to  be  rendered  the  applicant 
to  cure  him. 

H.  L,  White, 
Secretary. 


(No.  152— June  17,  1914.) 

(Chapter  176,  Laws  191S.) 
EMERY  B.   KELLKY.   ApplU-ant.   vs.   PACIFIC   RLECTBIC   RAILWAY  COM- 
PANY  (A  COHPORATION).  Difcudaat. 

BxTEMT  OP  Disability — Tbaumatic  Neurosis — Subterino  of  Mental  Osioin. — 
Where  traumatic  ueiirosiB  (here  indicated  h;  the  testimony  to  he  a  coDdilJon  of 
the  nerves  cauEing  pain,  orieiaating  not  in  the  ph.vsical  injury  directly,  but  id 
nervous  shock,  exaggerated  fear  of  pnin.  or  liyslcria)  ensues  as  a  result  of  an 
accidental  injury,  such  Iraumotic  neurosis  is  a  real  ailment  nnd  during  its 
persistence  constitutes  disability.     It  is  to  be  distinguished  from  malingering. 

Medical  asd  Subqical  Services — Right  of  Employer  to  Fubnish. — The  statute 
gives  the  employer  the  right  to  furnish  medical  attention  to  an  Injured  employee, 
unit  where  the  employer  seasonably  offers  medical  treatment  to  the  injured 
employee  and  such  offer  is  rejected,  the  Commission  will  disallow  any  claim  for 
such  expenses  contracted  for  by  the  employee. 

Id. — IMFBOPER  OB  Inadequate  Tbeatme.nt  Offered  dy  Employees — CompijUkts 
BY  Employee. — Tbe  Commission  will  eiact  from  the  employer  the  utmost 
punctuality,  and  from  the  physician  and  surgeon  whom  he  selects  the  utmost 
<Mre  and  attention  of  persons  injured  by  accident.  But  testimony  of  Injured 
persons  as  to  neglect  or  poor  treatment  by  physicians  or  at  hospitals  supplied 
hy  the  employer,  unsupported  by  tbe  evidence  of  physicians  in  charge,  is  to  be 
carefully  scrutinized,  as  persons  In  pain  and  bedridden  are  wont  to  regard  all 
hospitals  as  ploces  of  torment.  Unless  such  poor  treatment  be  clearly  eslab- 
lisbed,  an  employee  ahaniloning  medical  attention  or  hospital  accommodationa 
furnished  by  his  employer  does  so  at  his  own  cost.  Evidence  here  held  not  to 
establish  that  medical  and  hospital  treatment  furnished  by  the  employer  were 
unsatisfactory. 


D.gitizecbyG00glc 
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Application  for  temporary  disability  indemnity  and  expenses  of 
medical  treatment.  Applicant  was  employed  by  defendant  Pacific 
Electric  Railway  Company  as  a  brakeman.  The  facta  are  stated  in  the 
opinion.  The  principal  controversy  was  as  to  the  duration  of  the  dis- 
ability, the  evidence  tending  to  show  either  a  physical  injury  to  the 
nerves  of  the  lower  spine  or  a  disturbance  of  these  nerves  of  mental 
origin  as  a  result  of  shock,  fear  of  pain,  or  hysteria.  The  Commission 
found  that  the  continuing  pain  and  disability  were  real  and  not  simu- 
lated, whether  of  physical  or  mental  origin,  and  awarded  compensation 
in  the  sum  of  one  hundred  thirty-nine  dollars  and  forty-four  cents 
($139.*t)  for  eight  weeks'  teraporarj'  total  disability.  The  claim  for 
medical  expenses  incurred  by  the  applicant  was  denied  for  the  reason 
that  the  employer  had  seasonably  offered  all  necessary  medical  and 
surgical  treatment,  free  of  chaise,  which  had  been  rejected  by  the 
applicant. 

Ray  F.  Risdon,  attorney,  for  Applicant. 
S.  A.  Bishop,  claim  agent,  for  Defendant. 

The  applicant  in  this  case  was,  at  the  time  of  the  injury  complained 
of,  a  brakeman  on  the  electric  road  of  the  defendant  corporation,  and, 
by  the  bumping  together  of  two  ears,  was  thrown  to  the  ground  and 
injured  in  the  leg  and  lumbar  region.  He  was  first  taken  to  St.  Cathe- 
rine's Hospital  at  Santa  Monica  and,  after  a  few  days,  removed  by 
ambulance  to  the  Crocker  Street  Hospital  in  Los  Angeles,  where  he 
remained  from  the  28th  of  Jlarch  to  the  9th  of  April,  when,  at  his  own 
volition,  and  against  the  advice  of  the  physicians  whom  the  defendant 
Pacific  Electric  Railway  Company  had  placed  in  charge  of  his  case,  he 
left  the  hospital  and  went  to  his  home  and  placed  himself  in  the 
charge  of  a  physician  of  his  own  selection.  The  defendant  railway 
company  refused  to  be  responsible  for  other  treatment  than  that 
supplied  by  itself  and  also  to  pay  any  disability  indemnity,  whereupon 
applicant  commenced  this  proceeding. 

There  appears  to  be  no  question  that  applicant  sustained  an  injury 
by  accident  while  in  the  employ  of  the  defendant  corporation,  but 
there  was  some  evidence  to  show  that  he  exaggerated  the  symptoms  and 
that  he  came  to  suffer  as  much  from  traumatic  neurosis  as  from  the 
injury  itself,  and  perhaps  more.  However,  that  is  a  real  ailment  and, 
during  its  persistence,  constitutes  disability. 

Section  15  (o)  of  the  Workmen'-s  Compensation,  Insurance  and 
Safety  Act  definitely  and  unequivocally  provides  that,  in  the  absence  of 
"neglect  or  refusal  seasonably  to  furnish  the  same,"  "medical,  surgical 
and  hospital  treatment,"  etc.,  are  to  be  "provided  by  the  employer" 
and  not  by  the  injured  employee.  Where,  as  in  this  ease,  there  is  no 
evidence  to  show  that  the  defendant  Pacific  Electric  Railway  Company 
neglected  pr  refused  seasonably  to  furnish  such  treatment,  this  Com- 
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mission  has  no  alternative  but  to  disallow  claims  for  treatment  fur- 
nished by  persons  or  institutions  othef  than  those  selected  by  the 
employer.  The  statute  gives  to  the  party  who  must  bear  the  expense 
of  the  treatment  the  right  to  select  the  physician  and  hospital  treat- 
ment deemed  to  be  necessary  to  "cure  and  relieve  from  the  effects  of 
the  injury,"  and  because  the  statute  gives  this  rather  extraordinary 
ri;^ht  (extraordinary  because  sick  or  injured  persons  usually  prefer  to 
select  their  own  treatment),  this  Commission  will  exact  from  the 
employer  the  utmost  punctuality,  and  from  the  physicians  and  surgeons 
whom  ho  selects  the  utmost  care  and  attention  of  persons  injured  by 
accident. 

In  this  ease  there  was  no  evidence  to  show  a  neglect  or  refusal  of 
defendant  to  furnish  eueh  treatment,  or  any  evidence  to  show  that 
applicant  did  not  receive  proper  care  and  treatment  from  the  physicians 
in  charge  of  his  case.  As  to  the  care  afforded  by  the  Crocker  Street 
Hospital  it  may  be  said  that  persons  in  pain  and  bedridden  are  wont  to 
regard  all  hospitals  as  places  of  torment,  and  not  too  much  regard  is  to 
be  placed  upon  complaints  made  by  patients,  unsupported  by  the 
testimony  of  physicians  in  charge.  "Whenever  a  patient,  at  his  own 
will,  leaves  such  treatment  and  accommodations  as  were  furnished 
applicant  in  this  case  he  does  so  at  his  own  coat.  The  patient  can 
neither  be  held  to  such  treatment  against  his  will  nor  his  employer  be 
made  reapcnsible  for  other  treatment  without  his  own  very  evident 
consent. 

Wdx  J.  French, 
Harris  Weinstock, 
Commissione  rs. 

Noi-E. —  An  application  for  a  rchfiirlne  was  filed  by  the  npplicant  In  this  Cflse  on 
July    13.    19H.      The    Commlaaton    Rranted   a    rehearing  on   July    27,    19H,    reopenlnB 


nklne  of  aflditional  tc-Btlmony  relative  to  the  ciuratlon  of  the  disability 

-learm^s  were  held  on  AuKunt  llth  and  Ililh.  and  on  August  '20,  1911. 

1  ila  order  reijiiiring  n  resumption  of  the  weekly  payments  o' 

ity  Indemni"      "   "        "     '     ""     "  "      —■—-■--   --  " ■-'-- '- 

,._  ,    „.anlm]  In  tl 

h  disability  or  the  furl 


(No.  105— June  18,  1914.) 

(Chapter  176,  Laws  1913.) 

MKS.  LEOXA  KENNEDY.  Applic< 
GUARANTY    COMPANY,    AN 

Itcfi-ndanti.  ■ 
I1epbni>enct~Minor  CiiiLDBES— Guardian  Ad  Litem. — Where  the  deceased 
employee  leaves  a  widow-  and  minor  children  survlvinft  him,  thi?  award  is  not 
to  l)e  divided  among  Ihem.  but  is  to  lie  made  payable  to  the  widow  alone  to  be 
used  by  licr  for  the  support  of  herself  and  minor  children  in  such  manner  as  she 
sees  fit;  hence,  it  ia  not  necessary  that  a  guardian  ad  litem  be  employed  for 
the  minor  children  where  the  widow   (she  being  (heir  mother)   is  the  applicant 
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AwABD — GouuuTATiON  oi  WEEKLY  PAYMENTS. — The  Commutation  of  a  portion  ot 
the  award  to  a  lump  sum  nitb  proper  allowance  for  interest  deductiouH  in  Glid- 
ing the  present  worth  of  future  payments  so  commuted,  will  be  allowed  where 
the  amount  so  raised  i«  to  be  applied  in  removal  of  incumbrances  od  the  family 
home,  in  defraying  funeral  expenses,  and  in  meeting  an  UDSccured  note  given 
bj  the  deceased. 

Mrs.  Leona  Kennedy,  in  propria  persons,  for  Applicant. 

Dell  Schweitzer,  attorney,  and  H.  B.  Maitkeison,  claim  adjuster, 
for  Defendants. 
This  is  an  application  for  a  death  benefit.  Applicant  is  the  widow 
of  Clarence  Richard  Kennedy,  killed  on  March  28,  1914,  by  a  collision 
with  an  electric  car  while  riding  a  motorcycle  on  a  trip  in  the  course 
of  his  employment  with  defendant  Conner  Contracting  Company. 
Deceased  left  also  three  minor  children,  of  whom  the  applicant  is  the 
mother.  This  application  was  for  a  friendly  determination^  of  the 
earnings  of  the  deceased  and  the  extent  or  proportion  of  dependency 
of  applicant  and  her  minor  children.  Defendants  also  urged  that  it 
was  necessary  to  appoint  a  guardian  od  litem  for  the  children  before 
proceeding  with  the  hearing  and  award.  The  Commission  held  that 
applicant  was  solely  and  wholly  dependent  upon  deceased  for  support, 
that  such  children  were  not  proper  parties  to  the  hearing,  and  not 
entitled  to  share  individually  in  the  award,  and  beuee  it  was  not 
necessary  to  appoint  a  guardian  to  represent  them.  An  award  was 
made  in  favor  of  the  widow  for  the  support  of  herself  and  minor 
children  in  the  sum  of  three  thousand'  one  hundred  fifty  dollars 
($3,150.00). 

As  applicant  had  requested  a  commutation  of  a  portion  of  the  award, 
the  sum  of  one  thousand  three  hundred  eight  dollars  and  eighty-seven 
cents  ($1,308.87)  was  made  payable  immediately  upon  assurance  being 
given  that  this  sum  would  be  used  for  the  purposes  of  clearing  the 
family  home  of  incumbrances,  paying  off  the  funeral  expenses,  and 
meeting  an  unsecured  note  given  by  deceased.  The  sum  of  one 
hundred  eighteen  dollars  and  eight  cents  ($118.08)  was  also  made 
paj'able  at  once,  being  the  weekly  installments  due  up  to  the  date  of 
the  award,  and  the  balance  after  proper  allowance  of  interest  charges 
on  the  amount  commuted,  was  made  payable  in  installments  of  twenty- 
six  dollars  and  twenty-four  cents  ($26.24)  fortnightly  until  paid. 

H.  L.  White, 
Secretary. 


D.gitizecbyG00glc 
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(No.  163— June  18,  1914.) 

(Chapter  ITS.  Laws  1913.) 

JAMBS  SLINKARD,  AppUcant,  vs.  E.  T.  WHBELER  COMPANY,  and  MTJiA. 

LIFE  INSURANCE  COMPANY,  DefendanU. 

James  SUnkard,  in  propria  persona,  for  Applicant. 

Leland  Mann,  adjuster,  for  Defendants. 
This  is  an  application  for  compensation.  Applicant  James  Slinkard 
was  injured  on  February  l3,  1914,  while  in  the  employ  of  the  E.  T. 
Wheeler  Company,  one  of  the  defendants,  by  a  heavy  timber  falling* 
upon  him.  The  accident  was  caused  by  the  breaking  of  a  hoisting 
rope.  The  only  question  in  issue  was  to  the  duration  of  the  disability. 
The  Commission  found  that  applicant  sustained  a  temporary  total 
disability  lasting  from  February  13,  1914,  until  May  28,  1914,  and 
awarded  compensation  in  the  sum  of  one  hundred  twenty-six  dollars 
and  sixty-six  cents  ($126.66)  for  twelve  and  two-sevenths  weeks,  less 
the  sum  of  fifty-one  dollars  and  fifty-three  cents  ($51.53)  previously 
paid  by  defendant  .^tna  Life  Insurance  Company  to  said  applicant  on 
account  of  said  disability  indemnity. 

H.  L.  "White, 
Secretary. 

(No.  213— June  18,  1914.) 

(Chapter  ITE,  Laws  1913.) 


Nickolas  Schaefer,  in  propria  persona,  for  Applicant. 

G.  H.  Phillips,  assistant  claims  manager,  for  Defendants. 
This  is  an  application  for  compensation.  Applicant  had  caught  his 
finger  in  a  machine  while  in  the  employ  of  defendant  Alexandria 
Hotel  Company,  and  lost  only  the  extreme  end  of  the  forefinger  of  the 
right  hand.  Medical  attention  was  furnished  by  the  employer.  The 
evidence  showed  that  applicant  had  worked  a  month  for  defendant 
after  the  accident  without  losing  a  day  since  the  injury  until  dis- 
charged, but  complained  at  all  times  of  being  unable  to  work  effectively. 
The  Commission  found  that  the  applicant  had  sustained  no  disability, 
either  temporary  or  permanent.  Compensation  was,  therefore,  denied 
and  defendants  discharged  from  all  liability  growing  out  of  said  acci- 
dent. 

H.  L.  Whtte, 
Secretary. 


D.gitizecbyG00glc 
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(No.  37— June  19,  1914.) 

(Chapter  1T6,  I.aws  1913.) 

BLANCHE  L.   HILL,  Applicant,  va.  W.  P.  FULLER  &  COMPANY  and  NEW 

ENGLAND  CASUALTY  COMPANY.  Defendanit. 

Depbndesct — Common-law  Wife — Conflict  of  Laws. — Where  applicADt  claims 
to  be  the  widow  of  deceased,  aad  it  ia  Bhown  that  a  marriage  ceremoD;  had 
never  beeo  performed  or  marriage  iiceose  isaued,  but  that  deceased  and  applicant 
had  agreed  lo  live  together  ttn  husband  and  wife  in  Ohio  some  years  before, 
and  had  from  that  time  on  so  lived  together,  and  had  represented  themselves  to 
others  at  alt  times  as  husband  and  wife,  and  that  common-law  marriages  so 
entered  into  were  valid  in  Ohio  at  the  time  this  relation  was  there  entered  into, 
held,  that  applicaDt  and  deceased  were  lawfully  married  and  applicant  is  entitled 
to  a  death  benefit  as  widow  of  deceased. 

This  is  an  application  for  a  death  benefit.  The  facts  are  etated  in 
the  opinion.  Applicant  claims  to  be  the  widow  of  Lewis  G.  Hill,  who 
was  killed  by  accident  while  in  the  employ  of  defendant  "W.  P.  Puller 
&  Company.  The  only  question  in  issue  was  as  to  wliether  or  not 
applicant  was  married  to  deceased.  The  Commission  found  applicant 
to  be  the  widow  of  deceased  and  awarded  a  death  benefit  of  three 
thousand  one  hundred  fourteen  dollars  ($3,114.00)  payable  as  follows: 
two  hundred  twenty  dollars  and  forty-nine  cents  ($220.49)  upon  notice 
of  the  award ;  and  the  balance  in  payments  of  twelve  dollars  and  ninety- 
seven  cents  ($12,97)  per  week  for  two  hundred  twenty-three  weeks,  or 
until  the  full  amount  is  paid. 
Joseph  Holz,  for  Applicant. 
F.  E.  Boland,  attorney,  for  Defendant. 

Lewis  G.  Hill  was  accidentally  killed  on  the  5th  day  of  February, 
1914,  while  in  the  employ  of  W.  P.  Fuller  &  Company,  in  the  city  or 
San  Francisco,  California. 

This  application  was  filed  by  Blanche  L.  Ilill,  claiming  death  bene- 
fits as  the  widow  of  Lewis  G.  Hill.  The  only  issue  of  fact  made  by  * 
the  pleadings  was  as  to  whether  or  not  the  applicant  is  the  widow  of 
the  deceased  employee. 

The  uneontr  over  ted  testimony  shows  that  Lewis  G.  Hill  and  Blanche 
L.  Hill  first  became  acquainted  in  the  city  of  Newark,  New  Jersey; 
that  their  acquaintance  continued  at  that  place  over  a  period  of  about 
one  year,  when  Mr.  Hill  went  to  Cleveland,  Ohio.  After  about  one 
month  he  sent  for  the  applicant,  providing  tlie  necessary  funds  for  her 
to  join  him  in  Cleveland,  Ohio,  where  he  had  secured  employment. 
She  went  to  Cleveland,  and  there  the  parties  agreed,  in  appropriate 
form,  to  enter  upon  and  sustain  the  relation  of  husband  and  wife. 
There  was  no  further  ceremony ;  no  license  was  obtained,  and  no  record 
was  made  of  the  marriage.  It  appears  that  the  agreement  entered 
into  between  them  was  accompanied  and  followed  by  cohabitation  as 
husband  and  wife,  and  that  they  were  so  treated  and  reputed  in  the 
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community  and  circle  in  which  they  lived  and  moved.  They  set  up 
housekeeping  in  Cleveland,  and  the  applicant  kept  house  for  the  de- 
ceased employee,  doing  no  other  work.  All  this  waa  in  the  year  1899. 
The  parties  continued  to  live  in  the  eity  of  Cleveland  for  about  one 
year,  when  they  removed  to  Los  Angeles,  in  the  State  of  California. 
They  had  lived  in  the  State  of  California  continuously  and  uninter- 
ruptedly until  the  death  of  said  Lewis  G.  Hill,  sustaining  the  relation 
begun  in  Cleveland,  Ohio,  in  1899. 

It  is  not  even  suggested  that  the  relation  entered  into  by  these  parties 
in  Cleveland,  Ohio,  in  1899,  and  sustained  uninterruptedly  by  them 
since  that  time,  had  its  inception  otherwise  than  in  good  faith  and  in 
the  honest  belief  that  such  relation  was  clothed  with  all  the  sacred  attri- 
butes with  which  society  invests  the  institution  of  marriage.  While  a 
common-law  marriage  is  of  no  validity  in  the  State  of  California,  if 
first  entered  upon  within  this  State,  and  was  of  no  validity  in  this 
State  in  1899,  such  marriages  have  been  established  as  valid  in  the 
State  of  Ohio,  and  have  been  treated  as  valid  in  that  State  since  1861. 
Carmirhorl  vs.  Statr.  12  Oh.  St.  55:1.  Common-law  marriage  has  been 
treated  as  valid  by  the  Supreme  Court  of  the  State  of  Ohio  in  a  de- 
cision as  late  as  1912.  Umhrnhoicfr  vs.  Lahun  el  al.,  97  N.  E.  832. 
So  also,  Lavrence  Railroad  Company  vs.  Cohb.  35  Oh.  St.  94,  and 
Brtinner  vs.  Briggs.  39  Oh.  St.  478. 

Section  63  of  the  Civil  Code  of  California  is  as  follows: 

''63.  Ail  marriages  contracted  without  this  State,  which  would 
be  valid  by  the  laws  of  the  country  in  which  the  same  were  con- 
tracted, are  valid  in  this  State." 

Reaching  the  conclusion  as  we  do,  that  the  marriage  between  Lewis 
G.  Hill  and  the  applicant,  Blanche  L.  Hill,  was  valid  under  the  laws 
of  the  State  of  Ohio  in  1899,  and  giving  effect  to  the  provision  of  th-i 
Civil  Code  of  California  above  quoted,  we  hold  that  the  applicant, 
Blanche  L.  Hill,  is  the  widow  of  Lewi.s  G.  Hill,  and  is  entitled  to  the 
death  benefits  as  provided  in  chapter  176  of  the  Laws  of  1913. 

A.  J.  PiLLSBUBY, 

Will  J.  French, 

Commissioners. 

(No.  328— June  19,  1914.) 
(Chapter  170,  Uws  19]3.t 


Braynard  <6  Kimball,  attorneys,  for  Applicant. 
This  is  an  application  for  compensation  for  disability  caused  by  a 
fall  received  while  applicant  was  working  in  the  course  of  his  employ- 
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ment  with  defendant  Lamoine  Lumber  and  Trading  Company.  Ap- 
plicant claims  that  he  received  permanent  injury.  The  only  dispute 
is  as  to  the  nature  and  duration  of  the  disability.  The  case  was,  there- 
fore, submitted  by  agreement,  without  the  taking  of  testimony,  upon 
the  correspondence  in  the  case  and  upon  the  result  of  an  examination 
made  by  a  medical  referee  appointed  by  the  Commission.  The  Com- 
mission subsequently  awarded  applicant  the  sum  of  sixty-three  dol- 
lars and  seventy-two  cents  ($63.72)  for  temporary  total  disability  for 
four  and  six-sevenths  weeks,  and  his  reasonable  medical  and  surgical 
expenses. 

H.  L.  White, 
Secretary. 

(No.  143— June  19,  1914.) 
(Chapter  ITC.  Laws  1313.) 
S.    BILLINGSLEY,   Applicant,    vs.   O.    L.   GRIMSLEY,   Defendant. 
S.  Billingsley,  in  propria  persona,  for  Applicant. 
Francis  D.  R.  Moote,  attorney,  for  Defendant. 
This  is  an  application   for  compensation  for  temporary  total  dis- 
ability.   Applicant  was  injured  by  having  a  finger  crushed  in  an  engine 
in  the  course  of  his  employment  for  0.  L.  Grimsley.    Several  defenses 
were  raised  by  defendant's  answer,  among  them  the  contention  that 
Billingsley  was  intoxicated  at  the  time  of  his  injury  and  was  also  guilty 
of  misconduct  subsequent  thereto,  thereby  aggravating  the  disability. 
The  evidence  produced  failed  to  substantiate  these  contentions,  and, 
the  t&stimony  of  the  applicant  supporting  all  of  his  allegations,  the 
applicant  was  awarded  as  a  temporary  total  disability  indemnity  the 
sum  of  eighty-three  dollars  and  thirty-two  cents   ($83.32),  and  the 
reasonable  value  of  medical  services  rendered  him  in  the  sum  of  twenty- 
seven  dollars  and  eighty-five  cents  ($27.85). 

H.  L.  White, 
Secretary. 

{No.  118— June  22,  1914.) 

(Chapter  1T6,  Laws  1913.) 


Pboxiuate  Cause — S  than*  an.  a  ted  IIehsia. — Where  the  evidence  shows  that  de- 
ceased had  done  some  heavy  lifting  on  the  morning  he  was  taken  sick;  that  he 
was  taken  violently  ill  with  strangulated  liernta  on  the  afternoon  of  the  same 
day :  that  he  had  not  complained  of  hernia  or  other  trouble  as  long  as  applicant 
had  known  him,  spveral  .vears.  and  the  metlical  testimony  is  that  the  hernia  was 
of  very  recent  and  accidental  origin,  and  it  was  entirely  poBBible  for  it  to  have 
been  caused  hy  lifting  on  the  morning  of  the  day  alleged,  held,  that  such  evidence 
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is  sufficient  to  warraat  a  findiog  that  the  hernia  was  caused  b;  accidental  injury 
sustained  in  tbe  course  of  employmeot  of  deceased,  even  though  n  strangulation 
does  not  usually  follow  closely  upon  the  occurrence  of  a  hernia. 
IIkbma — FBOXi\fATE  Cause^Fboof  Reqi'ibed. — It  is  not  sufficient  to  establish  as 
a  fact  that  a  hernia,  or  the  straDgulation  of  a  hernia,  is  coincident  with  lift^Dg 
or  other  laborious  service,  but  it  must  be  clearly  established  that  tbe  lifting  or 
other  laborious  service  was  the  actual  and  almost  unquestioned  cause  of  such 
hernia  or  strangutntion  thereof.     (Opinion  upon  rehearing.) 

Application  for  a  death  benefit.  Applicant  is  the  widow  of  Pietro 
Andreini,  who  died  on  March  7,  1914,  of  peritonitis  as  a  result  of 
strangulated  hernia.  Tbe  main  controversy  in  the  case  was  as  to 
whether  such  hernia  and  death  were  proximately  caused  by  the  injury 
received  in  course  of  the  employment  of  deceased  as  a  laborer  for  the 
defendant  Cudahy  Packing  Company.  The  evidence  was  convicting. 
The  facts  are  stated  in  the  opinion.  The  Commission  found  that  the 
hernia  was  traceable  to  heavy  lifting  that  day  while  deceased  was  work- 
ing at  his  employment,  and  awarded  the  widow  a  death  benefit  of  two 
thousand  two  hundred  fifty  dollars  ($2,250.00)  to  be  paid  as  follows: 
the  sum  of  one  hundred  twenty-one  dollars  and  eighty-one  cents 
($121.81)  upon  receipt  of  a  copy  of  the  award;  and  the  further  pay- 
ment of  nine  dollars  and  thirty-seven  cents  ($9,37)  per  week  from 
and  after  June  21,  1914,  for  two  hundred  twenty-seven  weeks,  and 
until  wholly  paid.  An  award  was  also  made  of  reasonable  medical 
and  surgical  charges  for  services  rendered  deceased,  the  claims  therefor 
to  be  submitted  to  the  Commission  for  approval  before  payment. 
Goldie  May  Andreini,  in  propria  persona,  for  Applicant. 
A.  H.  Jarman,  attorney,  for  Defendants. 

Pietro  Andreini,  a  young  man  of  twenty-seven  years,  had,  for  about 
eleven  months,  been  working  as  a  general  utility  man  for  the  Cudahy 
Packing  Company.  On  the  morning  of  the  2d  of  March  he  had  been 
working  with  others  in  emptying  cases  of  corned  beef  which,  after  being 
relabeled  and  repacked  in  the  eases,  were  piled  up  and  stacked  in  tiers 
about  four  boxes  high.  Those  bo-xes  weighed  anywhere  from  forty-eight 
to  ninety  pounds  each,  and  it  is  in  evidence  that  Andreini  probably 
handled  some  of  these  boxes  on  that  morning.  About  eleven  o'clock 
he  was  sent  to  the  Polsom  Street  Wharf  with  two  other  men  to  relabel 
cases  of  meat.  One  of  these  men  scraped  the  old  markings  ofE  and  An- 
dreini put  on  the  new  brand  with  a  stencil  and  another  man  restacked 
the  marked  cases.  This  went  on  for  about  an  hour  when  they  quit  for 
lunch.  At  two  o'clock  they  returned  to  work.  After  fifteen  or  twenty 
minutes  Andreini  excused  himself  to  go  to  the  toilet.  A  few  minutes 
later  some  one  came  and  informed  his  associates  that  he  was  lying  on 
the  floor  of  the  wharf  in  great  agony,  and  upon  going  to  him  they 
found  him  in  great  pain  and  called  an  ambulance  and  had  him  sent  to 
the  Harbor  Receiving  Hospital.    From  the  Harbor  Receiving  Hospital 
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he  was  presently  taken  to  the  Central  Emergency  Hospital  and  his 
family  advised  of  his  condition,  and,  in  the  evening  of  the  same  day, 
he  was  taken  to  the  St.  Joseph's  Hospital  where  almost  immediately 
he  was  operated  on  for  a  strang^ulated  right  inguinal  hernia.  The 
strangulation  of  the  hernia  had  set  up  inflammation  from  which  ad- 
hesions followed  80  restricting  the  action  of  the  bowels  that  stoppage 
resulted  and  decomposition  set  in  so  that,  despite  surgical  efforts  made 
to  cure  and  relieve  the  injured  workman,  he  died  on  the  7th  of  March. 
His  widow,  Goldie  May  Andreini,  began  this  proceeding  to  recover 
the  death  benefit  provided  by  law  in  such  cases.  Her  claim  is  resisted 
by  the  defendant  Casualty  Company  of  America  on  the  grounds,  sub- 
stantially, that  Andreini  suffered  no  injury  by  accident  arising  out 
of  and  in  the  course  of  his  employment. 

Confessedly,  the  issue  is  involved  in  some  doubt  as  to  the  happening 
of  any  accident  within  the  meaning  of  the  act.  If  any  accident  hap- 
pened to  the  workman  no  one  with  whom  he  was  working  was  cognizant 
of  the  accident  at  the  tihie,  but  the  deceased  employee  told  his  wife  that 
the  accident  was  sustained  while  lifting  heavy  eases.  He  made  the  same 
report  to  the  physicians  at  the  Harbor  Receiving  Hospital  and  the 
Central  Emergency  Hospital,  to  his  mother-in-law,  Mrs.  Weaver,  and 
to  the  family  physician  who  operated  upon  him.  Dr.  Edward  L.  Her- 
rington.  It  is  ako  in  evidence  that  on  the  morning  of  the  injury  An- 
dreini was  probably  handling  some  of  the  ninety  pound  boxes,  but  if 
he  felt  any  injury  as  the  result  of  it,  he  said  nothing  about  it.  This 
is  about  all  the  evidence  there  is  to  establish  the  fact  of  accident  ex- 
cept the  corroborative  testimony  of  the  physicians  who  performed  or 
assisted  in  the  operation  for  reducing  the  hernia. 

Dr.  Herrington,  who  performed  the  operation,  declares  that  the 
hernia  was  recent  and  traumatic.  The  physician  who  inade  the  report 
at  the  Central  Emergency  Hospital  diagnosed  the  difficulty  to  be  a 
reducible  hernia  "probably  traumatic."  Dr.  Adolph  V.  Guntz,  who 
assisted  in  the  operation,  gave  it  as  his  opinion  that  the  hernia  was 
recent  and  Dr.  J.  F.  Richards,  who  also  assisted,  is  of  the  same  opinion. 

The  applicant  testified  that  she  had  known  her  husband  for  a  num- 
ber of  years  and  that  they  had  been  married  something  more  than  a 
year,  and  that  she  had  never  heard  anything  said  or  any  complaint 
made  of  any  hernia  or  other  trouble,  and  his  mother-in-law,  Mrs.  Weaver 
testified  that  at  the  hospital  he  told  her  he  had  never  suffered  with 
anything  of  the  kind  before.  We  think  this  evidence  sufSeient  to  estab- 
lish the  fact  that  the  hernia  was  recent. 

It  is  somewhat  unusual  for  a  strangulation  immediately  to  follow 
a  new  hernia.  If  there  was  an  accident  that  morning  it  is  probable 
that  it  occurred  before  eleven  o'clock  while  lifting  boxes  at  the  packing- 
house inasmuch  as  the  testimony  of  his  associates  at  the  wharf  was 
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positive  that  he  did  no  lifting  during  their  work  on  the  wharf,  but  con- 
fined himself  wholly  to  stenciling.  There  is  medical  authority  for 
forming  the  opinion  that  strangulation  does  sometimes  almost  im- 
mediately follow  the  happening  of  a  hernia  and  the  strangulation  is 
evidently  what  caused  the  pain  and  suffering  of  the  deceased  workman 
a  few  moments  after  two  o'clock  on  the  2d  of  March.  Therefore,  the 
hernia  might  have  developed  any  time  between  eight  o'clock  in  the 
morning  and  eleven  o'clock  and  the  strangulation  followed  by  two 
0  'clock. 

Taking  into  consideration  the  statements  of  the  deceased  employee, 
with  the  fact  of  his  having  handled  heavy  boxes  that  forenoon,  and 
the  fact  of  strangulation  by  two  o'clock,  and  the  unanimous  conclusion 
of  the  physicians  in  charge  of  the  patient  that  the  hernia  was  recent 
and  the  strangulation  of  it  proximately  caused  the  death,  we  feel  war- 
ranted, notwithstanding  the  lack  of  direct  evidence  that  any  accident 
really  happened,  in  finding  that  an  accident  did  happen,  that  it  arose 
out  of  the  employment,  and  that  it  resulted  in  the  death  of  said  em- 
ployee. The  questionings  raised  by  the  defendants  as  to  whether  or 
not  the  injury  might  not  have  happened  as  the  result  of  bicycle  riding 
or  might  have  happened  previously  thereto,  are  purely  conjectures 
and  not  to  be  considered  as  evidence  affecting  the  issue  one  way  or 
another. 

A.  J.  PnXSBURY, 
Will  J.  French, 

Commissioners. 

NoTK.— On  July  11.  1914,  the  defendants  filed  an  application  for  a  rehearlnB.  The 
CoTTimlBBlon  Kranted  thf:  npplk'aCion  on  August  10.  1914.  for  the  taking  of  additional 
medical  and  aurcical  testimony.  Evidence  w»b  taken  at  heurlngs  held  on  AuKuat  Slst 
and  29,  1914.  Tlie  leinrd  was  thereaflor  submitted  to  certain  expert  phyalclanB  In 
San  Franclaco  selected  by  the  Medical  Director  of  the  Commiaslon.  (or  their  opinion 
upon  the  medical  ISBUf-s  Involved,  After  a  thorough  confllderatlon  of  all  of  the  evidence 
!in<t  of  the  opinions  of  the  medical  experts  consulted,  the  CommJBslon,  on  October  9. 
1914,  rendered  Its  decision  abrogating  the  original  Findings  and  Award  and  denying 
compensation,  on  the  ground  that  the  applicant  had  failed  to  establish  that  the  death 
of  her  husband,  Pletro  Andrelni.  from  ntr;ingutaled  hernia,  was  caused  by  accident 
iirlalng  out  of  his  employment.      The  following  opinion  was  rendered: 

On  the  2d  day  of  March,  1914.  one  Pietra  Andreini,  an  employee  of 
the  Cudahy  Packing  Cciimpany,  of  San  Francisco,  was,  at  about  twenty 
minutes  after  one  o'clock,  shortly  after  the  lunch  hour  and  while  at 
work  upon  the  Folsom  Street  "Wharf,  taken  with  a  severe  pain  in  the 
right  groin.  He  was  taken  first  to  the  Harbor  Emergency  Hospital 
and  then  to  the  Central  Emergency,  where  it  was  found  that  he  was 
suffering  from  a  strangulated  hernia.  That  evening  he  was  removed 
to  St.  Joseph's  Hospital  and  placed  in  charge  of  Dr.  Edward  L.  Her- 
rington  and  operated  on.  Five  days  afterward  he  died,  leaving  a  wife 
and  baby  dependent  upon  him  for  their  support.  The  widow,  Goldie 
May  Andreini,  demanded  the  payment  to  her  of  the  death  benefit  pro- 
vided by  the  Workmen's  Compensation,  Insurance  and  Safety  Act, 
which  demand  was  refused  by  the  employer's  insurance  carrier,  the 
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Casualty  Company  of  Ameriia,  an  the  ground  that  the  death  of  said 
Pietro  Andreini  was  not  proximately  faused  by  act-ident  arising  out  of 
and  happening  in  the  course  of  his  employment.  Hearings  were  held 
and  evidence  heard  and  a  decision  rendered  on  the  22d  of  June  award- 
ing the  death  benefit  asked  for.  On  the  11th  of  July,  defendants 
petitioned  for  a  rehearing  of  the  case  ou  sundry  grounds,  not  necessary 
tci  be  restated  at  this  time,  but  chiefly  that  the  evidence  did  not  justify 
the  finding  that  said  Pietro  Andreini  was  injured  by  accident  arising 
out  of  and  happening  in  the  course  of  the  employment.  It  appearing 
that  there  was  substantial  doubt  as  to  whether  or  not  the  death  of  said 
Andreini  was  proximately  caused  by  accident  arising  out  of  his  employ- 
ment, the  application  for  rehearing  was,  on  the  10th  day  of  August, 
1914,  granted  and  the  rehearing  set  for  the  21st  day  o£  August,  1914. 
Such  rehearing  wa.s  held  pursuant  to  such  order  and  much  additional 
testimony  was  taken  and  the  cause  rasnbmitted  for  decision. 

Confessedly,  the  issue  was  involved  in  doubt  as  to  the  happening  of 
any  accident  within  the  meaning  of  the  "Workmen's  Compensation, 
Insurance  and  Safety  Act,  but,  in  view  of  the  testimony  of  the  operat- 
ing surgeon  that,  in  his  judgment,  the  hernia  was  recent  and  traumatic, 
and  of  Dr.  Gnntz  and  Dr.  Richards,  who  assisted  at  the  operation,  that 
it  was  at  least  recent,  taken  with  other  evidence  offered,  the  Commis- 
sion concluded  that  the  preponderance  of  evidence  on  behalf  of  appli- 
cant was  sufficient  to  warrant  an  award  in  her  favor,  although  not 
altogether  free  from  difficult;'  and  doubt.  It  was  this  element  of  doubt 
that  disposed  the  Comnii.«ain,n  to  grant  the  rehearing  asked  for. 

At  such  rehearing  much  new  and  expert  testimony  was  introduced 
and  heard  in  relation  to  hernias  by  surgeons  fully  competent  to  testify 
and,  in  addition  thereto,  the  Commission,  upon  its  own  motion  and 
through  the  efforts  of  its  medical  director,  obtained  additional  expert 
opinion  and  advice,  in  relation  to  hernias  and  the  case  under  considera- 
tion, to  aid  this  Commis.-tion  in  reaching  a  sound  conclusion  in  the 
premises.  In  no  other  way  except  by  the  advice  and  counsel  of  expert 
and  experienced  sni^eons  can  this  C()mnii.ssion,  in  such  cases,  reach 
conclusions  at  once  safe  and  sound  and  just. 

Dr.  Charles  D.  Mcdettigan  te.'itified  to  having  had  in  excess  of  two 
hundred  (200)  hernial  eases  under  oKservation  in  the  caurse  of  his 
practice.  Dr.  S,  J.  Gardner  tt«tified  to  having  surgically  operated 
upon  seven  hundred  thirty-six  (736)  hernias.  The  evidence  of  the 
operating  surgeon  and  his  as.sistants  taken  at  the  previous  hearing  was 
submitted  to  Dr.  Emmet  Rixford,  one  of  the  most  noted  sui^eon?  of 
San  Francisco,  for  his  considcratiftn  and  advice,  which,  after  making 
exhaustive  research,  were  given;  Dr.  Morton  R.  Gibbons,  medical 
director  for  the  Commission,  took  the  case  under  advisement  and 
investigation.     In  short,   the  Comiiii.ssion   feels  that   it  exhausted  its 
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resources  in  its  endeavor  to  reach  a  final  and  just  conclusion  of  the 
issues  involved,  with  the  result  that  the  consensus  of  all  of  the  opinions 
expressed  by  the  above  mentioned  authorities  is  that  the  Commissiou 
erred  in  its  former  findings  and  award  and  that  the  death  of  Pietra 
Andreini  was  not  proximately  caused  by  accident  ariaing  out  of  or 
happening  in  the  course  of  his  employment  with  the  Cudahy  Packing 
Company,  but  that  the  strangulation  which  was  the  immediate  cause 
of  his  disability,  if  not  his  death,  resulted  from  a  strain  (possibly  at 
stool)  and  was  incident  to  a  hernia  of  some  months'  standing,  there 
being  no  proof  that  such  previous  hernia  arose  out  of  the  employment. 
In  view  of  the  volume  and  character  of  the  expert  testimony  and  advice 
heard  and  considered  as  a  result  of  the  rehearing  of  this  case  the  Indus- 
trial Accident  Commission  has  no  choice  except  to  rescind  its  former 
findings  and  award  and  find  that  no  liability  attaches  to  defendants  in 
this  case. 

In  all  cases  under  the  Workmen's  Compensation,  Insurance  and 
Safetj'  Act  the  burden  of  proof  rests  upon  the  applicant  to  establish 
38  a  fact  that  the  injury  or  death  was  proximately  caused  by  an  acci- 
dent arising  out  of  and  happening  in  the  course  of  the  employment, 
and,  in  cases  involving  hernias,  the  discharge  of  this  burden  of  proving 
the  fact  of  accident  must  be  exactingly  required,  inasmuch  as  alt  expe- 
rience shows  that  hernias  are  far  more  often  the  result  of  congenital 
tendencies  than  traumatic  injuries. 

It  is  not  sufficient  to  establish  as  a  fact  that  a  hernia,  or  the  strangu- 
lation of  a  hernia,  is  coincident  with  lifting  or  other  laborious  service, 
but  it  must  be  clearly  established  that  the  lifting  or  other  laborious 
service  was  the  actual  and  almost  unquestioned  cause  of  such  hernia 
or  strangulation  thereof.  In  view  of  the  new  evidence  introduced  at 
the  rehearing  this  Commission  is  of  the  opinion  that  the  onus  of  proving 
these  facts,  resting  upon  applicant,  was  not  dischai^ed  in  this  ease. 
A.  J.   PiLLSBURT, 

"Vfiui  J.  French, 

Commissioners. 

(No.  156— June  22,  1914.) 

(Chapter  176,  Laws  191S.) 


I'EBMANENT  DlSABILITT^lMPOBSIBlI.lTY   OF   DETERMINATION   AT  TiME   OF   HEABino. 

— Where  it  is  impossible  at  tbe  time  of  the  heorine  to  determine  the  percentage 
of  pennonent  disability  by  reason  of  npplicftnfs  physical  condition  not  yet 
indicating  the  final  outeome  of  the  injury,  an  award  will  be  made  covering  the 
temporary  total  disability  to  the  date  o£  tiie  bearing  or  thereafter,  and  the  case 
continued  until  o  tinal  determination  can  safely  be  made. 
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Lee  Blass,  in  propria  persona,  for  Applicant. 

D.  H.  Stubis,  attorney,  for  Defendants. 
This  is  an  application  for  compensation  for  permanent  disability. 
Applicant  was  employed  by  defendant  Studebaker  Corporation  of 
America  as  a  mechanic's  helper,  and  on  February  4,  1914,  was  injuretl 
by  being  struck  in  tlie  eye  by  a  small  piece  of  steel.  Defendant's  an- 
swer raises  but  one  important  issue,  namely,  that  if  there  is  an  im- 
pairment of  the  applicant's  sight,  it  is  not  sufficiently  serious  to  affect 
his  earning  capacity  or  constitute  a  disability.  The  medical  testimony 
was  to  the  effect  that  there  was  considerable  impairment  of  vision,  but 
that  it  was  impossible  to  ascertain  for  a  year  or  more  whether  the 
trouble  would  become  better  or  worse  and  what  the  permanent  result 
would  be.  The  Commission  therefore  awarded  a  temporary  total  dis- 
ability indemnity  for  three  and  three -sevenths  weeks  In  the  sura  of 
thirty-five  dollars  and  thirty-five  cents  ($35.35)  covering  the  time  that 
applicant  was  unable  to  work.  It  also  awarded  the  reasonable  medical 
and  surgical  charges,  and  continued  the  further  consideration  of  the 
ease  pending  the  final  determination  of  the  percentage  of  permanent 
disability, 

H.  L.  White, 
Secretary. 

{No.  169— June  22,  1914,) 

(Chapter  ITE,  Lavs  1913.) 


Pdosimate  Cause — Loss  of  Sioht. — A  partial  and  temporar;  tosa  of  algbt  caused 
by  the  buistine  of  Binall  blood  vessels  in  the  eye,  held  to  have  been  caused  either 
by  heavy  liftiog  increasioB  the  blood  pressure  of  the  applicant,  or  by  applicant's 
getciug  cottoaseed  oit  in  his  eye.  both  oC  these  possible  causes  having  occurred 
ID  the  counte  of  the  employment  st  the  time  (he  eye  trouble  was  first  noted,  and 
DO  other  possible  cause  being  in  evidence. 

Id. — Predisposino  Physical  Cosihtion  of  Emplotee. — Where  the  evidence  shows 
that  applicant  hod  an  abnormally  high  blood  pressure,  rendering  him  liable  to 
hemorrhage  in  the  eyes  at  any  time  when  engaging  in  violent  work  or  exercise, 
and  (hat  such  hemorrhage  did  occur  nhile  applicant  was  doing  hard  work  in  the 
course  of  his  employment,  the  applicant  is  entitled  to  compensation.  The 
generally  accepted  principle  that  employers  take  their  employees  subject  to  the 
condition  they  are  in  when  (hey  enter  their  employment,  has  a  reasonable 
application  to  this  case. 

pBEPOBDEBANCE  OF  EVIDENCE — Gbeatbb  Likeuhood. — Where  the  evidence  unques- 
tionably sliowB  an  injury  and  that  acts  done  by  the  applicant  in  the  course  at 
his  employment  were  fully  adequate  to  account  for  such  injury,  (he  fact  that 
the  injury  miRht  by  some  possibility  have  resulted  from  some  other  cause,  of  the 
existence  of  which  no  evidence  was  furnished,  can  not  overbalance  the  extreme 
probability  that  the  injury  resulted  from  the  acts  done  in  the  course  of  appli- 
cant's duties.  In  such  cases  the  issue  must  be  determined  in  the  light  of  the 
greater  likelihood. 
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This  is  an  application  for  disability  indemnity  and  medical  expenses 
reeultiog  from  an  accidental  injury.  The  facts  are  stated  in  the 
opinion.  The  Commission  found  that  the  injury  complained  of  was 
caused  by  accident  occurring  in  the  course  of  applicant's  employment 
and  awarded  the  sum  of  five  dollars  and  thirty-six  cents  ($5.36)  for 
four  sevenths  weeks'  disability,  also  the  reasonable  medical  and  surgical 
charges  for  services  rendered  applicant. 

Richard  P.  Ourney,  in  propria  persona,  for  Applicant. 
R.  J.  McNealy  and  J.  Crider,  for  Defendants. 

On  the  morning  of  the  6th  of  April,  1914,  one  Richard  P.  Qumey, 
the  applicant  herein,  being  in  the  employ  of  the  Los  Angeles  Soap 
Company,  first  engaged  in  unloading  a  car  of  cottonseed  oil  in  barrels 
weighing  about  four  hundred  fifty  pounds  each  and,  afterward,  in 
emptying  such  barrels  into  a  trough  set  into  the  floor  of  the  soap  works. 
The  unloading  of  the  top  tier  of  barrels  was  very  heavy  work  calling 
for  extreme  muscular  exertion.  While  emptying  the  barrels  some  oil 
splashed  into  applicant's  eye.  A  short  time  after  this  incident  ap- 
plicant's eye  became  blurred  and  finally  nearly  sightless,  and  upon 
examination  by  a  competent  eye  specialist,  it  was  found  that  applicant 
had  suffered  a  severe  hemorrhage  of  the  vitreous  portion  of  the  eye. 
Payment  of  compensation  was  resisted  on  the  ground  that  there  was 
not  evidence  sufScient  to  establish  as  a  fact  that  the  disability  was  the 
result  of  an  accident. 

Applicant  admitted  that  he  did  not  know  for  certain  whether  the 
injury  to  the  eye  was  caused  by  the  heavy  lifting  of  the  early  morning 
or  by  the  splashing  of  the  oil  into  the  eye,  although  he  began  to  experi- 
ence evil  effects  immediately  after  having  suffered  the  splashing  of  the 
oil  into  his  eye  and  supposed  that  to  be  the  cause. 

The  physician  in  charge  of  his  case  likewise  expressed  his  inability 
to  decide  for  a  certainty  which  of  the  morning's  experiences,  the  heavy 
lifting  or  the  irritation  from  the  oil,  had  caused  the  trouble,  and  he 
also  admitted  that  any  other  serious  irritant,  or  any  other  extraor- 
dinary strain,  might  have  caused  the  difficulty,  the  more  especially 
as  applicant,  although  only  twenty-nine  years  of  age,  has  an  extraor- 
dinary high  blood  pressure  of  two  hundred,  thus  making  him  peculiarly 
liable  to  hemorrhages  if  engaged  in  heavy  physical  activity. 

■  In  such  cases  the  issue  must  be  determined  by  the  "nile  of  reason" 
and  in  the  light  of  the  greater  likelihood;  that  there  was  an  injury  is 
unquestioned ;  that  the  experiences  of  the  morning  were  fully  adequate 
to  account  for  the  injury  is  equally  certain ;  that  the  injury  might  by 
some  possibility  have  resulted  from  some  other  cause,  of  the  existence 
of  which  no  evidence  was  furnished,  can  not  overbalance  the  extreme 
probability  that  the  injury  resulted  either  from  the  extraordinary 
strain  of  getting  the  barrels  out  of  the  car  or  from  the  splashing  of 
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the  oil  into  the  eye.  To  which  of  these  adequate  causes  the  injury 
was  in  fact  due  is  immaterial.  It  is  evident  enough  that  it  resulted 
from  one  or  other  of  them  or  perhaps  from  both  jointly. 

The  fact  that  the  extraordinary  blood  pressure  possessed  by  ap- 
'  plicant  makes  him  more  than  usually  susceptible  to  such  hemorrhages 
does  not  affect  the  issue  one  way  ot  the  other.  The  generally  accepted 
principle  that  employers  take  their  employees  subject  to  the  condition 
they  are  in  when  they  enter  their  employment  has  a  reasonable  ap- 
plication to  the  facts  in  this  case.  We  think  that  applicant  has  estab- 
lished hia  claim  by  a  clear  preponderance  of  evidence. 

A.  J.  PiLLSBURY, 

Will  J.  French, 

Commissioners. 

(No.  197— June  22,  1914.) 

(Chapter  ITE,  Laws  1913.) 


Pboxiuate  Cause — Uebma. — To  come  under  the  provisions  of  Ihia  act,  a  lierQia 
must  be  caused  directly,  and  not  merely  a^ravaCed  by  the  accident. 

Id.— Id.— Weight  or  Evidence — Physical  Evamisation— Soboical  Oferation. 
— Where  the  pbysicinns  who  performed  an  operation  to  cure  the  hernia  testify 
tbat  it  was  not  o(  recent  origin,  thin  being  shown  by  the  i:bBracter  of  tbe 
adhesions  surrouDding  the  rupture,  although  on  the  other  band,  where  another 
physician  who  made  a  physical  examination  of  applicant  for  a  lodge  shortly 
before  the  alleged  accident,  lestities  that  applicant  had  no  hernia  at  that  time, 
and  applicant  testifies  that  he  received  (be  hernia  at  tbe  time  of  lifting  a  large 
rock  in  the  course  of  bis  einplo3'ment,  held,  that  the  evidence  is  insufficient  to 
establish  such  lifting  as  the  proximate  cause  of  the  hernia.  The  medical  advice 
of  the  Commission  is  that  the  evidence  supplied  by  an  o|>eration  Is  in  all  such 
cases  the  best  evidence  and  to  be  preferred  to  tbat  of  any  physical  examination 
separate  from  the  operation. 

This  is  an  application  for  compensation  for  disability  caused  by  a 
hernia  alleged  having  been  due  to  accidental  causes.  The  facts  are 
stated  in  the  opinion.  Compensution  was  denied  on  the  ground  that 
the  evidence  failed  to  establish  an  accident  occurring  in  the  course  of 
employment  as  the  cause  of  such  hernia. 

J.  Puljevick,  in  propria  persona,  for  Applicant. 
Frank  J.  Soil,  adjuster,  for  Defendants. 

Joe  Puljevich,  the  applicant  in  this  case,  was  sent  out  by  an  employ- 
ment bureau  to  work  in  a  rock  quarry  at  Baxter,  California,  some  dis- 
tance from  Los  Angeles,  and  had  worked  less  than  two  days  when  he 
complained  of  a  hurt  in  the  abdomen  and  was  taken  ill  and  sent  back 
to  Los  Angeles.  It  was  found  upon  examination  that  he  was  suffering 
from  a  left  inguinal  hernia.  The  defendant,  the  United  States  Fidelity 
and  Guaranty  Company,  after  a  few  days  of  delay  for  purposes  of 
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investigation,  Bent  him  to  the  hospital  and  secured  the  services  of  Drs. 
R.  L.  Byron  and  F.  H.  Nelson  who  performed  an  operation  to  reduce 
the  hernia.  This  was  done  successfully.  Applicant,  after  leaving  the 
hospital,  began  this  proceeding  for  the  purpose  of  claiming  compensa- 
tion for  the  disability  occasioned  by  the  alleged  accident.  He  testified 
in  his  own  behalf  that  the  injury  was  sustained  while  lifting  on  a  big 
rock,  but  the  evidence  of  Drs.  Byron  and  Nelson  was  to  the  eflfeet  that, 
upon  opening  the  abdomen  for  the  reduction  of  the  hernia,  certain 
adhesions  and  thickenings  of  the  membrane  showed  that  the  hernia 
was  an  old  one  and  was  not  of  very  recent  origin.  Dr.  V.  0.  Saphro 
testified  that  he  had  examined  the  applicant  thoroughly  at  different 
times  for  the  purpose  of  determining  his  eligibility  to  enter  a  certain 
insurance  organization  or  brotherhood  and  found  nothing  in  the  shape 
of  a  hernia.  He  examined  him  the  first  time  on  August  9,  1913 ;  again 
on  September  9th;  also  on  certain  days  in  October  when  he  was  under 
the  care  of  Dr.  Saphro  by  reason  of  an  attack  of  pleurisy,  and  on  the 
20th  of  November  with  regard  to  whether  or  not  he  was  at  that  time 
able  to  return  to  work.  He  testified  that  he  gave  his  patient  a  thorough 
examination  and  that  he  had  no  hernia.  Notwithstanding  this  confiict 
of  medical  evidence  we  feel  warranted  in  finding  that  the  hernia  was 
not  the  result  of  the  accident,  and  whether  or  not  the  injured  person 
knew  of  it,  it  existed  before  the  accident.  Our  medical  advice  is  that 
the  evidence  supplied  by  an  operation  is  in  all  such  cases  the  best 
evidence,  and  is  to  be  preferred  to  that  of  any  physical  examination 
separate  from  the  operation.  In  order  to  come  under  the  provisions 
of  this  act  a  hernia  must  be  caused,  and  not  merely  aggravated,  directly 
by  the  accident.  In  this  case  the  injured  person  has  had  paid  for  him 
the  cost  of  the  operation,  which  can  not  now  be  taken  from  him,  but 
this  Commission  does  not  feel  warranted  in  allowing  a  disability  in- 
demnity. A.  J.  PlLLSBUET, 

Witi  J.  French, 

Com  missioners. 


(No.  207— June  22,  1914.) 

(Chapter  170.  Laws  1913.) 

UK.  A.  B.  NEWKIRK  akd  AMMON  J.  MILLER,  AppHcanti.  va.  UNION  ICE 
COMPANY,  AND  GUARDIAN  CASUALTY  AND  GUARANTY  COMPANY, 
Defendant ». 

Medical  and  Suroicai,  Services— Riqht  of  Emploteb  to  Select  Phisician. — 
Where  tlie  employer  or  his  insurance  carrier  notify  an  injured  employee  sea- 
Bonably  that  he  will  bo  trealed  free  ot  cbargc  by  the  phyaiciao  furnished  by  the 
former,  and  the  emploj-ee  is  directed  to  ro  to  such  physician,  and  no  complaints 
are  made  ngainat  (he  eompeteucy  of  auch  physician,  the  employee  is  not  justified 
in  goins  elsewhere  for  medical  aid,  and  the  employer  and  his  insurance  carrier 
are  not  liable  for  the  cost  of  any  medical  attention  given  the  injured  workman 
by  any  physician  other  than  of  their  own  selection. 
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Pbooedcbb — Parties  to  Application— Bhinoi no  in   New  Pa bties.— Where  the 

evidence  la  an  application  for  an  award  by  a  person  other  than  the  injured 
employee,  the  latter  being  still  living,  discloses  that  such  employee  has  not 
received  full  compensatioa,  the  CommissioQ  will  on  its  own  motion  order  such 
employee  to  be  brought  in  as  a  co-appticant  and  will  award  him  when  brought 
in  whatever  compensation  he  may  be  entitled  to. 
Medical  and  Subgical  Sebvicbs — Rianr  of  Puysician  Hibed  by  Employee  to 
AN  Award  for  Value  of  His  Sebvices. — The  right  of  a  physician  hired  by  an 
employee  to  secure  from  the  employer  or  the  lalter's  insurance  carrier  the  rea- 
sonable value  of  services  rendered  the  injured  employee,  is  derived  through  the 
right  of  such  employee  to  compensation,  and  where  such  employee  is  not  entitled 
to  compensation  for  disability  or  medical  treatment,  his  physician  also  can  not 
recover  in  an  action  against  the  employer  directly. 

This  is  an  application  by  a  physician  who  had  treated  an  injured 
employee,  at  the  request  of  the  latter,  for  an  award  against  the  em- 
ployer and  the  employer's  insurance  carrier  for  the  reasonable  value 
of  the  medical  and  surgical  services  rendered.  It  appearing  that  there 
was  some  compensation  due  the  injured  employee  also,  the-  latter  was 
by  order  of  the  Commission  made  a  co-applicant.  An  award  was  made 
in  favor  of  the  employee,  Ammon  J.  Miller,  in  the  sum  of  twenty-seven 
dollars  and  eighty-five  cents  ($27.85)  for  temporary  total  disability 
and  eighteen  dollars  and  sixty-two  cents  ($18.62)  for  temporary  partial 
disability.  The  claim  of  applicant's  physician  was  denied,  however, 
for  the  reason  that  the  insurance  carrier  had  offered  medical  attention 
seasonably  and  the  said  employee  was,  therefore,  not  authorized  to 
employ  other  medical  aid  at  the  expense  of  the  employer  or  the  latter's 
insurer.    The  facts  are  stated  in  the  opinion. 

Dr.  A,  B.  Newkirk,  in  propria  persona,  for  Applicant. 
Frank  S.  Hutlon,  attorney,  for  Defendants. 

Ammon  J,  Miller  was  an  employee  of  the  Union  Ice  Company,  and 
on  the  23d  of  March,  1914,  while  in  the  course  of  his  employment, 
wounded  his  hand  with  the  blunt  end  of  an  ice  pick.  He  was  at  once 
sent  to  Dr.  Thomas  E.  Taggart  for  treatment,  said  Dr.  Taggart  being 
the  regularly  employed  physician  of  the  defendant  Guardian  Casualty 
and  Guaranty  Company. 

Dr.  Taggart  dressed  the  wound,  and  sent  the  man  home  with  in- 
structions to  follow  in  the  way  of  treatment. 

Later  in  the  day  the  hand,  becoming  painful,  without  requesting 
permission  or  approval  from  the  insurance  carrier  or  bis  employer. 
said  Miller  called  Dr.  A.  B.  Newkirk,  the  applicant  herein,  and  the 
family  physician  of  said  Miller,  to  treat  him.  There  was  blood  poison- 
ing and  a  serious  condition  of  the  hand,  and  said  Newkirk  treated 
Miller  from  the  twenty-third  day  of  March  until  the  fifteenth  day  of 
April,  1914,  when  he  discharged  him  as  cured. 

The  defendants  refused  to  pay  the  bill  of  said  Newkirk  on  the  ground 
that  his  employment  was  unauthorized  and  that  Dr.  Thomas  E.  Taggart, 
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the  regularly  employed  physician  of  the  defendant  inauranee  company, 
was  ready  and  competent,  and  at  all  times  available,  to  furnish  neces- 
sary treatment  to  cure  and  relieve  said  injured  employee  from  tb** 
consequences  of  his  injury. 

Section  15  (a)  gives  this  Commission  no  discretionary  power  with 
reference  to  providing  medical  and  surgical  treatment  for  injured 
persons.  It  provides  specifically  that  such  medical,  surgical,  and  hos- 
pital treatment  as  may  reasonably  be  required  to  cure  and  relieve  from 
the  effects  of  the  injury  is  to  he  provided  by  the  employer. 

It  will  be  assumed  that  this  medical  and  surgical  treatment  will  be 
furnished  by  an  accredited  practitioner  of  medicine  or  surgery,  regu- 
larly licensed  to  practice  the  profession  of  healing  in  this  State,  and  if 
the  attendance  offered  by  the  employer  comes  within  the  requirement, 
then,  and  in  that  case,  the  injured  person  must  either  accept  it,  or  if 
he  selects  some  other  physician  and  some  other  treatment,  it  must  be 
at  his  own  cost  and  not  the  cost  of  the  employer. 

There  is  another  limitation  provided  by  the  act,  and  that  is  that  the 
medical,  surgical,  and  hospital  treatment  must  be  furnished  seasonably. 
The  employer  or  his  insurance  carrier  must  not  delay  or  neglect  to 
furnish  the  treatment. 

It  is  incumbent  upon  the  physiciafi  selected  to  turnip  llie  treatment, 
that  he  attend  to  the  ease  promptly  and  follow  it  iip  with  diligence,  but 
so  long  as  he  meets  these  requirements,  the  employer  or  his  insurance 
carrier  can  not  be  held  for  any  medical  or  surgical  service  rendered 
without  the  consent  and  approval  of  the  employer  or  his  insurance 
carrier. 

In  this  case  there  is  no  question  that  the  physician  selected  by  the 
insurance  carrier  was  competent  and  available,  and  would,  if  given 
opportunity,  have  followed  up  the  treatment  with  diligence. 

One  of  the  reasons  why  the  law  has  given  this  prerogative  to  the 
employer  and  his  in.surance  carrier  is  well  exemplified  in  this  case. 

The  evidence  shows  that  the  injured  person  was,  on  the  eighth  day 
of  April,  able  to  go  to  the  office  of  the  insurance  carrier  to  collect  his 
compensation,  whereas,  the  bill  of  Dr.  Ncwkirk  shows  that  he  made 
charges  for  visits  to  the  home  of  Miller  on  the  eighth,  ninth  and 
eleventh  of  April. 

This  Commission  is  of  the  opinion  that  if  the  injured  man  were  able 
to  go  to  the  insurance  office  for  his  compensation  he  was  able  to  go  to 
the  doctor's  office  for  his  treatment. 

It  was  largely  to  protect  the  employer  or  insurance  carrier  from 
uunecessary  costs  of  treatment  of  this  character  that  the  Jaw  puts  it 
into  the  hands  of  the  employer  to  furnish  the  treatment.  So  long  as 
the  employer  has  the  right  of  selection  of  treatment  he  can  protect 
against  unnecessary  visits  or  excessive  charges.    But  if  he  were 
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not  perniitted  to  exercise  this  prerogative  then  he  would  depend  only 
upon  the  supervision  by  this  Commission  of  claims  made  for  such  treat- 
ment, and  not  being  in  close  touch  with  each  case,  it  would  be  impossible 
for  the  Commission  to  determine  the  number  of  visits  that  should  rea- 
sonably be  recjuired  to  cure  and  relieve  the  injured  employee  from  the 
effects  of  his  injury. 

We  think  it  should  be  the  policy  of  the  employers  and  insurance 
carriers  to  exercise  this  prerogative  in  the  spirit  of  reasonableness  to 
the  end  that,  where  the  injured  person  has  a  decided  preference  for 
treatment  at  the  hands  of  any  particular  physician,  of  standard  repu- 
tation, and  such  treatment  is  not  likely  to  cost  more  than  if  furnished 
by  the  employer  himself,  such  preference  of  the  injured  person  may 
very  well  be  acquiesced  in,  but  if  so  it  must  be  by  specific  agreement, 
clearly  understood  and  consented  to  by  the  person  with  authority  to 
represent  the  employer  or  insurance  carrier. 

For  the  reasons  foregoing  we  deny  the  relief  asked  for  by  applicant, 
A.  B.  Newkirk,  M.D. 

But  it  appearing  from  the  evidence  that  there  was  some  compemyi- 
tion  due  to  Ammon  J.  Miller,  this  Commission,  by  order,  made  him 
party  applicant  to  the  proceeding,  and  awarded  him  further  compensa- 
tion than  that  paid  by  the  defendant  Guardian  Casualty  and  Guaranty 
Company. 

A.  J.  PiLLSBUBY, 

Will  J.  Prench, 

Commissioners. 


(No.  151— June  23,  1914.) 

(fJiBpler  1T6.  I.aws  I»U.) 
J.V.\[i:S  McMri.LlCN.  Api,lho„t.  vs.  ST.XND.VRD  OIL  COMPANY.  Defendant. 
James  McMullcn,  in  propria  prrxoiia,  for  Applicant. 
E.  B.  Davis,  attorney,  for  Defendant. 
This  is  an  application  for  compensation.  Applicant  was  employed 
by  the  Standard  Oil  Company  as  a  laborer,  and  claimed  that  certain 
ulcers  from  which  he  had  recently  been  suffering  were  caused  by 
scratches  and  abrasions  received  by  him  while  at  work.  The  evidence 
showed  that  he  had  received  the  abra-sions  claimed  and  that  they  had 
ulcerated.  Also  that  he  was  troubled  with  varicose  veins  and  a  skin 
disease  which  might  also  have  caused  the  ulcers,  and  that  he  had  had 
other  ulcers  before  those  in  question.  The  Commission  held  that  the 
ulcers  were  caused  proximately  by  the  said  scratches  and  abrasions, 
although  the  other  conditions  contributed  to  Ihcra,  and  awarded  com- 
pensation in  the  sum  of  forty-three  dollars  and  eighty  cents  ($43.80) 
for  four  weeks  temporary  total  disability.    Applicant  was  not  awarded 
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the  reasonable  value  of  his  medical  and  surgical  expenses,  however,  be- 
cause he  had  not  given  the  defendant  opportunity  to  furnish  the  same. 

H.  L.  White, 
Secretary. 


(No.  168— June  23,  1914.) 

(Chapter  176,  LawB  1913.) 

ARTHUR  W.  Mcquillan,  Applicant,  va.  ALTA  PLANING  MILL  COMPANY, 

Defendant. 

Arlhxir  W.  McQuillan,  in  propria  persona,  for  Applicant. 
Raymond  Stevens,  attorney,  for  Defendant. 
This  is  an  application  for  compensation.  The  applicant,  Arthur  W. 
McQuillan,  had  severely  crushed  a  finger  while  working  at  his  em- 
ployment for  the  defendant.  The  only  important  issue  was  as  to  the 
duration  of  the  disability.  The  Commission  found  a  temporary  partial 
disability  for  nine  weeks,  and  awarded  the  sura  of  thirteen  dollars  and 
forty-four  cents  ($13.44)  as  indemnity  for  seven  weeks  partial  dis- 
ability. Medical  attention  had  been  furnished  at  the  expense  of  the 
employer  so  no  award  was  necessary  therefor. 

H.  L.  White, 
Secretary. 

(No.  125— June  24.  1914.) 
(Cbapter  178,  Laws  1913.) 


Scope  op  Workmen's  Compknsation,  Imsubance  and  SAnrrv  Act— Occupa- 
tional UiSKASES.— WhiJe  most  of  the  so-call^  occupational  diseaseK  meet  at)  of 
the  retiutremenls  for  compensation  as  industrial  accidents,  and  in  several  coan- 
trioa  and  states  no  distinction  is  drann  between  the  two  in  workmen's  com- 
pensation acts,  at  the  time  of  the  adoption  of  Che  present  California  statute 
our  leKistaturc  did  not  have  in  mind  the  inclusiou  under  "industrial  acddenta" 
of  the  well  known  and  generally  recognized  list  of  occupational  diseases,  snch  as 
lead  poisoning,  tubprculosis.  etc.,  and  tbis  ComniJHsinn  can  not  fairt;  extend  its 
jurisdiction  to  cover  them. 

iNDtlSTRIAL     ACClDENT^ — OCCUPATIONAL     DiSEAiSE — WOOD     Al.COIIOL     POISONIKO. 

Loiia  of  vision  by  wood  alcohol  poisoning  is  not  an  occupational  disease  hut  an 
industrial  accident.  It  is  not  listed  among  the  number  of  diseases  staDdardiied 
and  commonly  classed  as  occupational  diseases.  Also,  the  effect  of  the  wood 
alcohol  in  this  case  was  not  a  cumulative  and  gradual  destruction  of  the  optic 
nerve,  but  a  sudden  attack  preotpitated  by  an  extraordinary  use  of  the  liquid 
just  before  the  eye  (rouble  appeared.      (Commissioner  Weinstock  dissenting.) 

Application  for  a  permanent  partial  disability  benefit,  the  applicant 
having  lost  almost  completely  the  sight  of  both  eyes.  The  facts  are 
stated  in  the  opinion.     The  principal  controversy  was  as  to  whether  the 
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disability  was  the  result  of  an  industrial  accident  or  of  oeeupational 
disease,  the  latter  being  outside  the  scope  of  the  Workmen's  Compensa- 
tion, Insurance  and  Safety  Act.  A  majority  of  the  Commissioners  held 
that  the  injury  was  caused  by  accident,  that  applicant  had  sustained 
an  eighty-seven  and  one-half  per  cent  permanent  disability,  and  there- 
fore awarded  applicant  a  benefit  of  twelve  dollars  and  fifty  cents 
($12.50)  per  week  for  two  hundred  forty  weeks,  and  at  the  expiration 
of  that  period  a  further  benefit  of  five  dollars  and  twenty-four  cents 
($5.24)  per  week  during  the  remainder  of  the  life  of  said  applicant. 
An  award  was  also  made  of  the  reasonable  value  of  medical  and  surgical 
services  rendered  applicant. 

Frank  P.  Doherty,  attorney,  for  Applicant. 

James  B.  Arnold,  adjuster  for  the  Fidelity  and  Casualty  Company 
of  New  York,  for  Defendants. 
Lester  M.  DeWitt  %vas  an  advertising  sign  writer  and  he  worked  for 
about  two  years  writing  sign  cards.  The  work  is  artistic  and  the  better 
to  shade  in  colors  he  was  in  the  habit  of  using  dyes  dissolved  in  wood 
alcohol  and  forced  through  a  fine  needle  by  air  pressure.  Ordinarily, 
he  used  this  only  a  very  small  portion  of  the  time,  but  during  the  holi- 
days there  was  a  very  much  greater  use  of  the  apparatus  and  directly 
after  the  holidays,  when  the  pressure  of  work  had  somewhat  slackened, 
DeWitt  used  an  extraordinary  quantity  of  the  alcohol  in  cleaning  the 
apparatus  and  in  washing  and  cleaning  his  hands.  Up  to  the  7th  of 
January  he  had  not  noticed  anything  the  matter  with  his  eyesight,  but 
on  that  day  he  suddenly  found  that  his  vision  was  very  greatly  affected 
and  went  to  see  an  oculist  who  fitted  him  with  glasses,  hut  told  him 
the  glasses  would  do  him  very  little  good  because  there  was  a  degenera- 
tion of  the  optic  nerve.  By  the  13th  of  January  he  was  entirely  un- 
able to  use  his  eyes  for  the  work  he  had  been  doing,  and  since  then  has 
been  barely  able  to  make  his  way  about  the  streets  and  unable  to  read 
or  do  any  work  requiring  even  ordinary  vision.  He  applied  for  com- 
pensation on  the  ground  that  he  had  lost  the  sight  of  his  eyes  by 
accident.  The  insurance  carrier  for  his  employer  resists  the  claim  on 
the  ground  that  his  injury  is  the  result  of  an  occupational  disease  and 
not  of  an  accident.  The  issue  is  a  very  fine  one  and  might  in  all  candor 
be  decided  either  way.  Rather  exhaustive  research  has  been  made  for 
the  determination  of  the  issue  in  this  case  and  this  research  shows  in 
substance  that,  while  the  effects  of  wood  alcohol  are  ordinarily  cumu- 
lative and  especially  attack  the  optic  nerve,  yet  it  does  not  attack  all 
persons  who  use  it,  and  frequently  the  extraordinary  use  of  the  drug 
will  precipitate  blindness  in  a  very  short  time. 

We  are  of  the  opinion,  after  mature  consideration,  that  the  loss  of 
the  useful  vision  of  the  applicant  by  coming  in  contact  with  the  vapor 
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of  wood  alcohol  may  properly  be  classed  as  accideDtal  and,  in  part,  for 
tbe  following  reasons; 

1.  "The  injury  happened  without  desi^  on  hia  part." 

2.  "The  effect  was  unforeseen." 

3.  "It  was  without  the  concurrence  of  his  will." 

4.  "It  was,  so  far  as  he  was  concerned,  a  casualty  in  that  it  does 
not  inevitably  follow  with  all  persons,  but  only  with  those  having  a 
rather  peculiar  susceptibility  to  such  poison." 

5.  "It  was  an  unusual  phenomenon,  that  is,  it  is  a  constant  and 
very  serious  menace  to  the  vision  of  all  who  use  it,  but  only  now  and 
again  is  the  vision  of  those  using  it  destroyed  by  it." 

6.  "It  was  luiexpected  by  the  person  to  whom  the  injury  hap- 
pened. ' ' 

7.  "It  was  an  unintended  and  unexpected  occurrence  which  pro- 
duces hurt." 

8.  "It  arose  out  of  the  employment  and,  like  other  injuries,  should, 
if  a  reasonable  consideration  of  the  act  will  permit  it,  become  a  charge 
upon  the  employment." 

9.  "It  is  assignable  to  a  particular  time,  to  wit,  the  7th  to  the  13th 
of  January." 

10.  "It  was  precipitated  in  consequence  of  an  extraordinary  use 
of  wood  alcohol  at  or  just  before  the  culmination  of  the  injury." 

The  foregoing  are  all  definitions  of  what  constitutes  an  accident,  and 
we  think  anything  that  meets  all  the  requirements  of  the  established 
definitions  of  what  constitutes  an  accident  is  an  accident. 

It  is  true  that  the  occupational  diseases  which  are  known  as  such 
would  also  meet  all  of  the  requirements  of  all  of  these  definitions  of 
what  constitutes  an  accident,  and  for  that  reason  certain  countries  and 
states  have  specifically  declared  them  to  be  accidents  and  compensable 
under  compensation  laws.  There  are  about  twenty  or  twenty-five 
recognized  occupational  diseases,  but  at  the  time  of  the  enactment  of 
the  Workmen's  Compensation,  Insurance  and  Safety  Act,  the  legis- 
lature did  not  have  in  contemplation  the  inclusion  of  this  well-known 
and  generally  recognized  list  of  occupational  diseases  and  this  Com- 
mission can  not  fairly  extend  its  jurisdiction  to  cover  as  accidents  these 
standard  occupational  diseases  such  as  lead  poisoning,  tuberculosis,  etc. 

However,  the  loss  of  the  vision  by  poisoning  by  wood  alcohol  is  not 
among  the  number  of  diseases  standardized  and  commonly  classified 
as  occupational  diseases,  and  we  think  that,  without  doing  violence  to 
the  statute,  we  may  reasonably  regard  the  sudden  destruction  of  the 
vision  by  the  use  of  wood  alcohol  as  an  accident.  It  could  not  be  known 
that,  in  De Witt's  case,  there  had  been  cumulative  and  gradual  de- 
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struction  of  the  optic  nerve  and  we  had  his  testimony  to  show  that  he 
had  experienced  no  impairment  of  vision  up  to  the  7th  of  January 
when  the  calamity  came  upon  him  all  at  once  and  with  such  force  that 
in  six  days  he  was  rendered  incapable  of  performing  any  service  having 
a  greater  visual  requirement  than  merely  to  find  one's  way  about  the 
streets  and  one's  home. 

"We  recognize  that  the  issue  is  one  of  extreme  difficulty,  and  that  two 
opinions  may  reasonably  be  entertained  as  to  the  correctness  of  our 
decision,  but  we  believe  that  the  weight  of  authority,  of  justice  and 
of  sound  reason  is  on  the  side  of  awarding  compensation  in  this  case. 

A.  J.  PiLLSBUBY, 

Will  J.  French, 

Commissioners. 

In  the  attached  testimony  of  the  medical  director  of  the  Industrial 
Accident  Commission,  In  re  DeWitt  vs.  Jacoby  Bros,  et  al.,  Dr.  Gib- 
bons, among  other  things,  says  ;"••••  I  can  not  see  that  the 
blindness  was  due  to  an  accident.  At  best,  it  would  be  a  case  of  cumu- 
lative poisoning,  which  would  make  it  an  occupational  disease,  and  pos- 
sibly precipitated  by  an  overdose  of  alcohol  a  day  or  two  before  the 
blindness  came,"  In  view  of  this  expert  medical  opinion,  I  do  not 
see  how  the  Commission  can  find  in  favor  of  the  applicant.  While  my 
."ympathiea  are  very  strongly  with  the  applicant,  because  of  the  fact 
that  to  him  this  misfortune  comes  in  the  nature  of  a  tragedy,  yet, 
under  the  law,  I  do  not  find  it  possible  to  declare  in  his  favor,  and  thus 
\  not  only  do  a  legal  injustice  to  the  defendants,  but  also  establish  a 
precedent  which  the  Commission  may  not  be  prepared  to  follow  in  the 
numerous  similar  cases  from  time  to  time  brought  before  it.  How- 
ever heavy  the  burden  may  fall  upon  applicants,  it  is  the  duty,  as  I 
see  it,  of  the  Commission,  in  administering  the  law,  to  draw  the  line 
sharply  between  accidents  on  the  one  band  and  occupational  diseases 
on  the  other  hand,  which  are  not  included  in  the  law's  provisions. 

Should  the  majority  of  the  Commission,  despite  the  foregoing  facts, 
declare  in  favor  of  the  applicant,  I  desire  this  statement  to  be  made  a 
part  of  the  record  and  to  be  treated  as  my  dissenting  opinion, 

Harris  Wbinstock, 
Commissioner. 

NoTB, — On  July  IS.  lflI4.  the  defenilHntB  filed  an  application  tor  a  rehearing.  The 
Commlaslon  Branted  (lie  rehearing  on  Aitguat  10.  1914.  for  the  taking  of  additional 
modlcnl  leallmony  aolply.  Such  tesUmonv  was  therearier  received,  ae  well  as  various 
nffl.invlta.  On  November  J7.  1914.  the  Commission  rendered  Its  decision  confirming  the 
original  Findings  and  Award.  Previous  to  the  confirmation,  however  the  Flnaings 
and  Award  were  amended,  at  the  request  o(  the  defendants,   to  set  out  in  detail  the 
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(No.  183— June  24,  1914.) 

(Chapter  17G,  I^ws  1913.) 
L.   BOBSION.  AppHci 

L.  Robsion,  in  propria  persona,  for  Applicant. 
W.  A.  Collins,  for  defendant  B.  V.  Collins. 

V.  J.  North,  adjuster,  for  defendant  Maryland  Casualty  Com- 
pany. 

This  is  an  application  for  compensation  for  temporary  total  dis- 
ability. The  applicant,  L.  Robsion,  claimed  to  have  been  injured  by 
bruising  or  barking  his  ankle  while  working  for  defendant  B.  V. 
Collins,  the  bruise  resulting  in  a  running  ulcer  of  con.siderable  duration. 
It  was  held  that  the  evidence  introduced  on  applicant's  behalf  was 
insufficient  to  establish  as  a  fact  that  the  uleer  had  been  caused  by  an 
accident  occurring  within  the  scope  of  the  employment,  and  compens- 
ation was  therefore  denied. 

H.  L.  "White, 
Secretary. 


(No.  231— June  24,  1914.) 
(Chapter  176,  Laws  1913, > 
MARY  MIHAICA,  Applicant,  tb.   MARTIN   MLAGENOVICH  and   R.  J.   GIL- 
LESPIE   (CO-PABTRERS),    TRAUINO    UNDER  THE  FIBM    NAllE   OF   MLAOEKOVICH  & 

Gillespie,  and  the  CITY  OF  LOS  ANGELES  (a  municipal  corporation). 
Defendanla, 

Wilful  Misookdcct — Rescue  of  Fellow  Woreuan. — An  employee  boldini;  the  po- 
sitioD  oE  aMlBtant  foremaD,  who  could  hare  escaped  in  aafet;  from  the  place 
where  be  was  working  upon  wamius  ot  danger,  but  who  remains  to  reacae  a 
fellow  woikmau  in  peril  and  loses  bis  life  in  consequeace,  is  not  guilt;  of  wilful 
misconduct  io  so  remaming.  Even  though  he  deliberately  exposed  bimself  to  the 
danger  of  injury  and  death,  his  action  can  not  be  said  to  be  wilful  in  the  sense 
of  being  stubborn,  perverse,  or  as  evidencing  a  state  of  mind  opposed  to  the  orders 
or  instructions  given  him,  or  as  opposed  to  the  action  that  reasonably  should 
have  been  taken  by  him,  both  as  a  fellow  employee  and  in  bis  official  capacity 
ai  assistant  foreman. 

Principal  and  Contbactob^Liability  of  Municipal  Corporation  Under  Vboo- 
MAN  Act. — A  municipal  corporation  is  liable  as  principal  under  section  30  of 
the  Workmen's  Compensation,  Insurance  and  Safely  Act  for  compensation  for 
injuries  received  by  an  employee  of  a  contractor  doing  street  improvement  work 
for  the  city.  The  liability  is  not  contractual  but  statutory,  hence  decisions  hold- 
ing the  city  not  liable  on  ihe  default  of  the  contractor  to  pay  for  work,  labor 
and  materials  do  not  apply.  Also,  the  city  is  not,  as  contended,  an  agent  for 
tlie  asspsBment  district  in  which  the  work  is  being  done  as  neither  the  assess- 
ment district  nor  the  members  thereof  at  any  particular  time,  has  anthorized 
the  city  to  act  as  Ita  agent. 
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Madison  Marine,  attoroey,  for  Applicant. 

F.  C.  Austin,  and  Swanwich  &  Donnelly,  attorneys,  for  defendant 

Mlagenovich  &  Gillespie. 
W.  D.  Spalding,  deputy  city  attorn^',  for  defendant  City  of  Loa 
Angeles. 
Application  for  a  death  beneBt.  Applicant  is  the  widow  of  Peter 
Mihaiea,  who  was  killed  by  a  fail  of  earth  on  April  1,  1914,  while 
digging  in  a  sewer  ditch.  Deceased  was  employed  by  Mlagenovich  & 
Gillespie,  contractors,  then  engaged  in  the  construction  of  public  works 
for  the  City  of  Los  Angeles.  The  fact  of  death  by  industrial  accident 
while  in  the  course  of  employment  was  not  disputed,  the  defense  of 
the  contractors  being  that  tlie  deceased  was  killed  by  his  own  reckless- 
ness or  misconduct  in  going  back  into- the  excavation  after  leaving  it 
when  notified  of  the  danger.  The  City  of  Los  Angeles  defended 
separately  upon  technical  legal  grounds  affecting  its  liability  as  a 
municipal  corporation  for  claims  against  subcontractors.  The  evidence 
showed  that  while  decea.sed  had  returned  to  the  excavation  after  notice 
of  danger  was  given,  he  did  so  to  rescue  another  workman  in  peril  and 
lost  his  life  while  attempting  to  make  such  rescue. 

The  Commission  decided  both  contentions  in  favor  of  the  applicant, 
making  an  award  against  all  the  defendants  jointly  in  the  sum  of  two 
thousand  two  hundred  fifty  dollars  and  eighty  cents  ($2,250.80),  pay- 
able in  installments  of  nine  dollars  and  thirty-seven  cents  ($9.37)  per 
week  for  two  hundred  forty  consecutive  weeks. 

H.  L.  White, 
Secretary. 

NOTB, — On  July  14,  1911.  the  defendant  City  of  Lob  AniteleB  (tied  an  application  for 
n  rehcnrlnR.  Th?  Commission  Kranted  lh>>  n-hearlng  on  July  27.  19M.  for  the  taking 
cf  additional  teDtlmnny  relative  to  the  liability  of  the  said  defendant  aa  a  principal 
tor  the  contmctors  Mlaxenovlrh  &  Glllraple.  No  new  evidence  was  presented  at  the 
rphearlne.  but  a.  brief  »ii«  miliBeimently  filed  by  the  defendant  upon  the  Issue  raised. 
Afler  fully  considering  Ihe  ponlrovpray.  the  CommlBSlon,  on  Oolohcr  9,  19H.  confirmed 
the  original  findings  and  award,  rendering  the  roUowlnR  opinion : 

Applicant's  decedent,  Petar  Afihaica,  was  accidentally  killed  on  the 
1st  day  of  April,  1914,  while  in  the  employ  of  Mlagenovich  &  Gillespie, 
copartners,  who  were  engaged  as  general  contractors  in  constructing  a 
sewer  ditch,  under  contract  with  the  Board  of  Public  Works  of  the 
City  of  Los  Angeles,  in  the  South  Lorena  Sewer  Assessment  District. 
The  assessment  district  was  fonned  under  the  provisions  of  the  Vroo- 
man  Act  and  the  public  improvement  was  being  prasecuted  pursuant 
to  the  provisions  of  that  law. 

The  principal  defense  made  by  the  contractors  was  that  the  deceased 
employee  was  guilty  of  wilful  misconduct.  It  appears  that  he  lost 
his  life  while  attempting  to  rescue  a  fellow-employee  who  had  been 
caught  in  a  cave-in  which  occurred  in  the  sewer  ditch.  It  also  appears 
that  the  deceased  was  an  assistant  foreman.     It  also  appears  that  he 
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eonld  have  escaped  witliout  injury  if  be  bad  followed  the  example  ol 
the  other  workmen  who  precipitately  left  the  scone  of  the  accident 
with  the  cries  of  a  fellow-workman  for  help  in  their  ears.  The  deceased 
was  the  only  one  of  the  employees  who  responded  to  tbe  call  of  bis 
fellow- workman  for  help  and  he  lost  his  life  in  the  effort  to  effect  a 
rescue. 

Such  conduct  is  not  misconduct,  much  less,  wilful  miseonduet.  The 
action  of  the  deceased  was  humane  and  wholly  eommendable.  Even 
though  he  deliberately  exposed  himself  to  the  danger  of  injury  and 
death  bis  action  can  not  I)e  said  to  be  wilful  in  tbe  sense  of  being  stub- 
born, perverse  or  as  evidencing  a  state  of  mind  opposed  to  the  orders 
or  instructions  given  him,  or  as  oppoa'd  to  the  action  that  reasonably 
should  have  been  taken  by  him,  both  as  a  fellow-employee  and  in  bis 
official  capacity  as  assi.stant  foreman. 

The  aecond  defense  is  raised  by  the  defendant.  City  of  Los  Angeles, 
and  is  a  purely  legal  question.  The  city  attorney  contends  that  the 
city  is  not  a  principal  within  the  meaning  of  section  30  of  the  Work- 
men's Compensation,  Insurance  and  Safety  Act,  but  was  acting  merely 
as  an  agent,  either  of  the  contractor  or  of  tbe  South  Lorena  Sewer 
Assessment  District,  or  of  both,  and  in  support  of  his  contention  cites 
a  number  of  cases  in  which  tbe  supreme  court  bas  held  that  the  city 
is  not  to  be  held  liable,  as  a  principal,  upon  the  default  of  the  con- 
tractor, to  pay  for  work,  Ial)or  and  materials.  These  deeisiona  are 
clearly  correct  but  we  do  not  think  they  have  any  application  in  this 
c^se.  The  liability  of  the  city  upon  the  contract  is  expressly  negatived 
by  the  street  improvement  legislation.  Furthermore,  it  is  expressly 
provided  that  the  improvement  shall  be  paid  for  in  but  one  .manner, 
that  is,  by  assessment  levied  upon  the  property  within  the  district, 
segregated  for  the  purpose  of  the  lc\'j'ing  of  a&s&s.sments.  So  far  as  a 
contract  liability  is  concerned  the  city  can  not  be  treated  otherwise 
than  as  an  administrative  agency  engaged  in  effecting  the  work  under 
the  law  authorizing  it  to  be  done. 

A  different  and  novel  set  of  questions  is  presented  under  the  "Work- 
men's Compensation,  Insurance  and  Safety  Act.  The  rights  therein 
are  purely  statutory.  They  do  not  arise  under  contract,  nor  is  "com- 
pensation given  as  for  a  tort  or  wrong  committed.  Furthermore,  that 
law  contains  in  section  HO-d  a  definition  of  the  term  "principal"  as 
follows : 

See.  'V)-a.  "The  principal,  any  general  eontraetor  and  each 
intermediate  contractor  who  nndertakes  to  do.  or  contracts  with 
another  to  do,  or  to  have  done,  any  work,  shall  he  liable  to  pay  to 
any  cnijiloyee  injured  while  engaged  in  the  execution  of  such 
work,  or  to  his  dependents  in  tbe  event  of  hLs  death,  any  compensa- 
lion  which  the  immediate  employer  is  liable  to  pay." 
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and  would  seem  to  be  further  defined  in  section  30-ii  (1),  which  is  a 
limitation  upon  the  liability  fixed  by  the  subdivision  of  section  30 
preceding  it. 

See.  SO-d.  (1)  "Such  liability  shall  exist  only  in  cases  where 
the  injury  occurred  on  or  in  or  about  the  premises  on  which  the 
principal,  general  contractor,  and  intermediate  contractor  has 
undertaken  to  execute  any  work,  or  when  such  premises  or  work 
are  otherwise  under  his  control  or  management." 

It  seenn  to  us  that  there  can  be  no  question  that  the  city  had  under- 
taken to  have  this  work  done  and  had  contracted  with  the  other  defend- 
ants to  do  it  and  that  the  work  was  under  the  control  and  management 
of  the  city  under  the  very  terms  of  the  Vrooman  Act, 

We  find  difficulty  in  discovering  the  city  as  an  agent.  It  is  obvious 
that  the  sewer  asses-ment  district  is  merely  a  segregation  of  a  portion 
of  the  city  for  the  convenience  of  asseasment,  as  provided  by  the 
Vrooman  Act,  and  is  not  in  any  sense  a  public  corporation.  Unless 
the  asse^ment  district  is  either  an  entity  or  person  capable  of  con- 
tracting, the  city  can  not  act  as  its  agent  inasmuch  as  the  relation  of 
principal  anil  agent  itself  arise.^  out  of  contract.  No  such  contract 
appears.  It  is  plain  that  the  city  could  not  be  the  agent  for  the 
property  upon  which  the  as.sessment  is  levied,  irrespective  of  owner- 
ship; neither  tan  it  he  reasonably  argued  that  the  city  acts  as  the 
agent  of  the  owners  of  the  property  within  the  sewer  assessment  dis- 
trict, first,  for  the  reason  that  there  is  no  contract  of  agency,  either 
expressed  or  implied,  and,  second,  because  the  proceedings  set  in 
motion  by  the  city  are  essentially  prQ?eedings  in  invitum  as  to  the 
property  owners.  The  personnel  of  the  property  owners  may  and  does 
change  from  time  to  time,  often  long  before  the  assessments  are  paid 
in  full.  It  may  be  said  that  it  is  the  property  and  the  city  having  the 
work  done  for  the  public  benefit  and  for  the  benefit  of  the  property  in 
the  district,  rather  than  that  the  owners  of  the  property  are  having 
the  work  done.  We  think  the  conclusion  is  inevitable  that  the  city  is 
not  an  agent  in  any  legal  sense  but  is  moving  throughout  the  proceed- 
ings in  connection  with  such  public  improvements  in  the  exercise  of  its 
government  and  administrative  power,  and  that  with  reference  to  the 
Workmen's  Compensation,  Insurance  and  Safety  Act,  can  only  be 
cla.ssified,  rationally,  as  a  principal  whose  status  and  obligation  are 
fixed  by  this  statute. 

A.    J,   PiLLSBUKY, 

Will  J.  Feench, 
Harris  Weinstock, 
Commissioners, 
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(No.  188— JuDC  25,  1914.) 
(Chapter  176,  Laws  1913.) 

1  PACIFIC 

W.  B.  Oibson,  in  propria  persona,  for  Applicant. 
Dr.  Charles  T.  Cutting,  for  Defendants. 
This  is  an  application  for  corapensation.  The  applicant,  W.  B. 
Gibson,  claimed  that  he  had  wrenched  his  back  while  carrying  a  piece 
of  heavy  steel  in  the  course  of  his  employment  for  defendant  Lewis  A. 
Hicks  Company.  The  defendant's  contention  was  that  applicant's 
condition  was  really  due  to  lumbago  and  other  natural  causes  existing 
before  the  date  of  the  alleged  accident.  After  taking  testimony,  the 
Commission  held  that  applicant  had  not  established  the  fact  that  his 
disability  was  due  to  an  industrial  accident,  and  denied  compensation. 

H.  li.  White, 
Secretary, 

(No.  208— June  25,  1914.) 

(Chapter  17G,   r.«w3  1913.) 

ALBERT  F.  SCHI.ENKER,  Applicant,  vs.   PANAMA-CALIFORNIA  EXPOSI- 
TION COMPAXV.  AND  MAUYI.AND  CASUALTY  COMPANY.  Dcfrndanti. 

A.  F.  Schlenker,  in  propria  persona,  for  Applicant. 

George  E.  Bridgcford,  claim  agent,  for  Defendants. 
This  is  an  application  for  compensation  for  temporary  total  disability. 
The  applicant,  Albert  F,  Schlenker,  had  been  employed  as  a  night 
watchman  by  defendant  Panama-California  Exposition  Company,  and 
had  on  the  night  of  February  5,  1914,  fallen  into  an  open  ditch  upon 
the  grounds  of  the  exposition,  breaking  several  ribs.  The  evidence 
showed  that  applicant  was  intoxicated  on  the  night  of  the  accident, 
had  been  relieved  from  duty  on  account  of  such  intoxication  and  had 
been  sent  home,  falling  into  the  open  ditch  on  his  way  home.  The 
Commission,  therefore,  denied  compensation  on  the  ground  that  the 
injury  had  been  caused  by  his  intoxication,  and  also  that  at  the  time  of 
the  accident  applicant  was  not  acting  in  the  course  of  his  employment. 

H.  L.  "White, 
■  Secretary. 
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{No.  29— June  27,  1914.) 
(Chapter  1T6,  Laws  1913.) 

JAMES  CEOAD,  Applicant,  tb.  THE  PARAFFINE  PAINT  COMPANY  (a 
COBPOBATION),  AND  FRANKFORT  GENERAL  INSURANCE  COMPANY 
(a  cokporation ) ,  DefendanU. 

Scope  of  Wobkuen's  Coicpensatiopi.  Insurance  and  Safett  Act — Jurisdic- 
tion OF   iNDlTSTftlAL  ACCIDENT  COUUiaSION INJUBIES   OUTSlDE   THE   STATE, 

Where  a  travelins  salesmaii,  resMiog  in  California,  enters  into  a  contract  of 
employmeat  ia  California  with  an  employer  reeiding  in  California,  and  the 
employee  aiil>seqQeDlly  changes  his  residence  to  the  State  of  Utah,  and  is 
injured  in  Utah  by  icdustrial  accident  while  rendering  services  growing  out 
of  the  said  contract  of  emptoyment.  the  California  Worlcmen's  Compensation, 
Insurance  and  Safety  Act  does  not  apply  and  the  California  Industrial  Accident 
Commission  is  without  jurisdiction  to  entertain  an  application  by  such  employee 
for  compensation. 

While  the  Commission  has  held  informally  that  it  has  jurisdiction  over 
injuries  taking  place  outside  tbe  eicterior  boundaries  of  the  State  Id  those  cases 
where  the  contract  of  hire  was  entered  into  within  the  State,  it  does  not  deem 
It  wise  or  prudent  or  fairly  witbin  the  intent  of  tbe  act  to  seek  to  extend  the 
jurisdiction  of  tbe  Com  miss  ion  to  take  cognizance  of  injuries  happening  outside 
of  the  State  to  persons  not  resident  within  the  State,  even  though  the  contract 
of  hire  was  entered  into  witbin  the  State  with  an  employer  residing  within 
the  State.  This  Conmiasion  seeks  jurisdiction  only  over  citizens  of  the  State. 
(Commissioner  French  dissenting  for  reasons  stated  in  following  paragraph.) 
Weight  of  Evidence.— Evidence  held  by  Commissioners  Pillsbury  and  Weinstock 
to  show  that  applicant  was  not  a  resident  of  California,  but  of  Utah  at  the 
time  of  the  accident  complained  of,  and  compensation  denied  for  this  reason. 
Commissioner  Weinstock  concurring  in  tbe  result  for  tbe  further  reason  that 
in  his  opinion  applicant  was  not  performing  services  incident  to  or  growing  out 
of  his  employment  at  the  time  of  his  accident.  Commissioner  French  dissenting 
from  the  findings  and  award  upon  the  ground  that  applicant  was  not  shown  to 
have  lost  bis  residence  and  citizenship  in  California,  but  was  in  fact  still  a 
resident  of  this  State  at  the  time  of  the  accident.  Also,  that  where  a  contract 
of  employment  is  entered  into  in  this  State  hetween  residents  of  this  State, 
and  one  of  the  parties  subsequently  changes  bis  residence  to  another  state 
without  terminating  or  changing  the  contract  of  employment,  and  is  injured  in 
such  other  state,  the  jurisdiction  of  the  Industrial  Accident  Commission  o( 
California  is  not  lost  by  such  change  of  residence. 

Application  for  compensation.  The  facts  are  stated  in  the  opinions. 
Compensation  was  denied  on  the  ground  that  the  applicant  was  not 
subject  to  the  compensation  provisions  of  the  Workmen's  Compensation, 
Insurance  and  Safety  Act  and  the  Industrial  Accident  Commission  waa 
therefore  without  jurisdiction. 

E.  Sinsheimer,  attorney,  for  Applicant. 

Gavin  McNab  and  Oliver  B.   Wyman,  attorneys,  for  defendant 
Frankfort  General  Insurance  Company,  which  was  substituted 
on  motion  for  defendant  ParafRne  Paint  Company, 
B.  J.  Williams,  for  defendant  Paraffine  Paint  Company, 
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On  or  aboiit  the  1st  day  of  January,  1913,  oDe  James  Croad,  the 
applicant  herein,  entered  the  employment  of  the  Paraffine  Paint  Com- 
pany of  San  Francisco,  as  traveling  salesman  with  headquarters  at 
Spokane.  At  the  time  of  the  contract  of  hire  Croad  resided  with  his 
family  at  Chieo,  California,  and,  leaving  his  family  at  Chico,  he  went 
to  Spokane  and  entered  upon  the  duties  of  his  employment. 

On  or  about  the  1st  of  March,  1913,  Croad  was  recalled  from  Spokane 
by  the  telegraphic  order  of  his  employer  and,  returning  to  San 
Francisco,  was  sent  to  Salt  Lake  City,  Utah,  to  make  his  headquarters 
from  which  point  he  was  to  "cover'.'  Utah  and  Montann  and  the 
southern  portion  of  Idaho  as  salesman  for  certain  articles  of  manu- 
facture of  The  Paraffine  Paint  Company,  among  which  was  malthoid 
roofing. 

Having  established  his  headquarters  at  Salt  Lake  City  his  family 
came  to  visit  him  on  or  about  the  Ist  of  June,  1913.  Concluding  to 
remain  there  for  a  time,  the  family  rented,  furnished,  the  hpme  they 
had  occupied  at  Chico  and,  in  turn,  rented  a  furnished  house  at  Salt 
Lake  City,  where  the  family  continued  to  reside  up  to  the  date  of  the 
hearing  in  this  case. 

It  was  the  duty  of  Croad  to  secure,  if  possible,  in  the  specifications 
of  architects,  requirements  to  adopt  malthoid  roofing  for  building 
piirpoaai  and,  pursuant  to  this  duty,  Croad  had  secured  the  adoption 
of  such  roofing  in  the  specifications  for  the  erection  of  a  state  university 
building  at  Salt  Lake  City,  and  such  roofing  was  accordingly  used. 

The  better  to  make  a  market  for  said  roofing  Croad  had  formed  a 
co-partnership  with  one  Newman  and  one  Smith,  known  as  the  "Specifi- 
cation Hoofing  Company,"  for  the  purpose  of  putting  on  the  malthoid 
roofing  when  adopted  in  specifications  for  buildings. 

The  roof  of  the  university  building  was  covered  with  this  malthoid 
roofing  in  accordance  with  specifications,  the  adoption  of  which  had 
been  secured  by  Croad  pursuant  to  his  duties  as  salesman  for  The 
Paraffine  Paint  Company,  but  the  actual  work  of  putting  on  the  roofing 
was  done  by  the  Specification  Roofing  Company,  in  which  Croad  was 
a  partner. 

After  the  work  had  been  done  complaint  was  made  of  the  roofing,  to 
the  effect,  first,  that  it  did  not  remain  white  as  promised  by  the  salesman 
and,  second,  that  the  Specification  Roofing  Company  had  put  on  the 
roofing  in  such  manner  that,  on  the  gutters,  there  bad  been  a  cracking 
and  scaling  off  of  the  asphalt. 

On  the  Ist  day  of  January,  1914,  Croad  went  upon  the  roof  of  the 
university  building,  as  he  declares,  merely  to  see  if  the  white  malthoid 
roofing  had  turned  to  a  dirtv  brown  as  alleged  and  not  at  all  to  see  as 
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to  the  justification  of  the  complaint  as  to  the  gutters.  In  returning 
from  the  roof  he  fell  through  the  glass  ceiling  of  the  upper  story  and 
was  Yery  seriously  injured. 

This  Commission  has  held  informally  that  it  hss  jurisdiction  over 
injuries  taking  place  outside  the  exterior  boundaries  of  the  State  in 
those  eases  where  the  contract  of  hire  was  entered  into  within  the  State 
and  both  employer  and  employee  were  resident  within  the  State,  but 
it  must  be  admitted  that  such  jurisdiction  is  not  conferred  in  terms  by 
the  Workmen's  Compensation,  Insurance  and  Safety  Act  and  exists,  if 
at  all,  only  inferentially.  We  do  not  think  it  wise  or  prudent  or  fairly 
within  the  intent  of  the  act  to  seek  to  extend  the  jurisdiction  of  the 
Commission  to  take  cognizance  of  injuries  happening  outside  of  the 
State  to  persons  not  resident  within  the  State,  even  though  the  contract 
of  hire  was  entered  into  within  the  State  with  an  employer  residing 
within  the  State.  This  Commission  seeks  jurisdiction  only  over  citizens 
of  the  State,  and  we  are  doubtful  of  the  citizenship,  within  California, 
of  James  Croad  at  the  time  of  the  accident. 

Section  52  of  the  Political  Code,  with  reference  to  the  place  of 
residence,  in  part,  says:  "It  is  the  place  where  one  remains  when  not 
called  elsewhere  for  labor  or  other  special  or  temporary  purposes  and 
to  which  he  returns  in  seasons  of  repose."  We  think  that,  having  his 
family  in  Salt  Lake  City,  to  which  he  returned  from  his  trips  through- 
out Utah,  Montana,  and  southern  Idaho,  applicant  found  there  his 
"seasons  of  repose,"  if  he  found  any,  and  this  Commission,  therefore, 
declines  to  undertake  to  extend  its  jurisdiction  to  cover  the  accidental 
injury  to  Croad  which  forms  the  subject-matter  of  this  controversy. 

A.  J,  PlLISBUKY, 

Commissioner, 

CONCURRING  OPINION. 

I  concur  with  Mr.  Pillsbury  in  the  foregoing  opinion.  However,  the 
evidence  of  Leonard  Cahoon,  superintendent  of  construction  for  P.  J. 
Moran,  general  contractor  upon  the  new  Administration  Building  of 
the  University  of  Utah,  shows  that  the  defect  in  the  roof  consisted  of 
the  cracking,  chipping  and  scaling  off  of  certain  asphaltum  mopping 
constituting  the  top  layer  of  the  gutters  on  the  roof  of  said  building 
and  the  curling  of  asphaltum  mopping  at  the  lower  end  of  the  malthoid 
roofing  in  said  gutters.  The  color  of  the  roof,  he  testified,  "is  as 
anticipated." 

This,  if  true,  would,  I  think,  make  it  plain  that  Croad's  visit  to  the 
roof  had  in  it  a  mixed  purpose,  that  of  inspecting  the  color  of  the  paint 
in  the  performance  of  which  service  he  claims  to  have  represented  his 
employer.  The  Paraffine  Paint  Company,  and  that  of  inspecting  the 
condition  of  the  gutters  and  the  asphaltum  mopping  at  the  Xower  end 
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of  the  malthoid  roofing  in  said  gutters,  in  the  performance  of  which 
service  he  was  acting  for  the  Specifieation  Roofing:  Company  of  whi«h 
he  was  a  partner. 

In  view  of  these  seemingly  mised  purposes  of  his  visit  to  the  root" 
and  the  conflicting  testimony  on  this  point,  I  am  in  doubt  as  to  whether 
the  accident  occurred  while  the  applicant  was  performing  a  service 
growing  out  of  and  incidental  to  his  employment  and  while  acting 
within  the  course  of  his  employment. 

Harris  Weinstock, 
Commissioner. 

DISSENTING   OPINION. 

One  of  the  rulings  of  the  Industrial  Accident  Commission  of  the 
State  of  California  states:  "The  Commission  declares  that  it  will 
assume  jurisdiction  where  employers  resident  in  California,  and 
employees  resident  in  California,  make  a  contract  of  hire  in  California, 
without  reference  to  where  any  accidental  injury  or  death  may  take 
place. ' ' 

There  is  no  doubt  that  James  Croad  and  The  ParafiUne  Paint 
Company  entered  into  "a  contract  of  hire"  in  the  city  of  San  Francisco. 
In  my  opinion  Mr.  Croad  was  an  employee  of  The  ParafiUne  Paint 
Company  when  he  was  injured,  and  that  contention  is  very  strongly 
supported  by  the  action  of  the  company  in  paying  him  the  sum  of  one 
thousand  twenty-two  dollars  and  seventy-five  cents  ($1,022.75)  during 
his  period  of  disability,  to  cover  salary,  hospital  bills  and  medical 
expense.  If  the  relation  of  employer  and  employee  did  not  exist,  this 
large  sum  of  money  would  not,  in  all  probability,  have  been  paid. 

The  evidence  shows  that  Mr.  Croad  was  a  non-resident  member  of  a 
Salt  Lake  City  elub,  that  he  considered  California  his  place  of  residence, 
that  he  voted  in  this  state  and  had  planned  to  have  his  children  resume 
their  school  duties  at  Chico,  California,  where  he  owned  his  home.  It 
is  not  uncommon  for  business  concerns  to  operate  in  other  states  under 
a  different  name.  The  Specification  Roofing  Company  of  Salt  Lake 
City  seems  to  me  to  have  been  so  closely  connected  with  The  Paraflfine 
Paint  Company  of  San  Francisco  as  to  leave  little  doubt  of  applicant's 
status  as  an  employee 

Unless  the  compensation  laws  of  the  states  are  broadly  interpreted  in 
this  connection,  thousands  of  wage-earners  will  be  helpless  from  any 
relief  when  accidental  death  or  injury  takes  place.  Many  times  men 
and  women  have  to  go  outside  their  state  boundaries  on  business,  and 
with  the  general  application  of  eompcnsation  laws  there  should  be 
reasonable  provision  for  these  workers.  It  is  true  that  the  courts  will 
have  to  determine  the  issues  involved,  but  the  spirit  of  workmen 'u 
compensation  calls  for  inclusion,  rather  than  exclusion. 
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The  point  at  issue  has  been  a'  subject  of  decisioo  by  other  Industrial 
Accident  Commissions.  Sometimes  the  view  has  prevailed  that  juris- 
diction lapses  outride  the  State.  In  other  instances  the  reverse  baa 
been  held.  Attorney  Harry  B.  Bradbury  of  New  York,  a  recognized 
authority  on  compensation  problems,  has  said  that  he  believes  in  the 
doctrine  of  inclusion  as  "more  in  conformity  with  the  spirit  and  the 
necessities  of  the  development  of  the  compensation  principle  in  the 
American  states."  Mr.  Bradbury  clearly  points  out  the  difficulties 
arising  out  of  the  opposite  opinion.  He  approvingly  quotes  the  decbion 
of  Mr.  Justice  Martin  of  New  Jersey  in  the  case  of  Deeny  vs.  Wright  t& 
Cobb  Lighterage  Company,  in  which  the  principle  is  laid  down  that 
the  applicant  was  entitled  to  recover,  under  the  law  of  New  Jersey,  for 
an  accident  sustained  in  the  State  of  New  York,  because  the  contract 
of  hire  was  entered  into  in  New  Jersey,  and  applicant  had  no  recourse 
to  any  other  form  of  compensation  for  his  injury.  The  court  said  that 
it  was  against  public  policy  to  place  the  burden  on  the  employee. 

It  is  impossible  to  determine  the  relation  of  the  compensation  law 
of  one  state  to  employers  and  employees  temporarily  in  another  state. 
Another  factor  worth  emphasizing  is  that  when  the  employer  is 
protected  by  insurance  for  a  certain  law,  the  differences  in  the  law  of 
another  state  might  render  him  liable  to  heavy  cost  for  which  no 
provision  was  made  by  insurance.  Endless  confusion  would  result  were 
it  possible  to  maintain  a  claim  under  such  circumstances. 

Section  52  of  the  Political  Code  strengthens  applicant's  position. 
Mr.  Croad  was  "called  elsewhere"  by  The  Paraffine  Paint  Company  of 
San  Francisco.  He  would,  according  to  the  evidence,  have  returned  to 
California  "in  seasons  of  repose."  He  had  no  such  "seasons"  up  to 
the  time  of  his  injury.  While  the  members  of  his  family  were  residing 
in  Salt  Lake  City  with  him  during  his  residence  there,  the  arrangement 
was  merely  temporary,  and  all  Mr.  Croad's  rights  of  citizenship  rested 
in  California,  the  state  in  which  the  contract  of  hire  was  entered  into. 

Section  1239  of  the  Political  Code  is  even  more  emphatic  than  section 
52,  for  it  states  that  one's  residence  must  be  considered  the  place  "in 
which  his  habitation  is  fixed,  and  to  which,  whenever  he  is  absent,  he 
has  the  intention  of  returning." 

Stress  is  laid  by  the  attornejs  for  the  Frankfort  General  Insurance 
Company  on  the  point  that  in  the  states  where  decisions  have  been 
rendered  favorable  to  applicants'  contention,  elective  compensation 
laws  prevail.  The  student  of  compensation  knows  that  the  so-called 
"election"  of  compensation  by  the  employee  is  a  legal  myth.  He  fither 
follows  the  employer  automatically  or  seeks  other  employment. 

Mr,  Croad  was  not  a  free  agent  to  determine  his  place  of  abode.  He 
was  under  instructions  from  The  Paraffine  Paint  Company  and  obeyed 
orders.    First  he  was  sent  to  Spokane,  and  then  proceeded  to  Salt  Lake 
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City,  Any  minute  he  was  liable  to  receive  word  to  proceed  elsewhere, 
or  to  return  to  California.  Under  such  eircumstaneea,  the  contention 
that  he  was  a  resident  of  Salt  Lake  City  lacks  weight,  and,  in  view  of 
the  evidence  and  the  purposes  of  any  compensation  law,  The  ParafRne 
Paint  Company,  in  mj'  opinion,  is  entitled  to  recover  from  the  Prank- 
fort  General  Insurance  Company  the  money  expended  for  Mr,  Croad's 
expenses  and  medical  treatment  following  the  severe  accident  of 
January  1,  1914. 

Will  J.  French, 
Comm 

Note. — On  July  S2,  1914,  the  applicant  filed  an  application  tor  rehearing,  i 


(No.  166— June  27,  1914.) 
(Chapter  176,  Uws  1913.) 


Pabtiai.  Temporabt  Disability — Bboken  Rib^Rib  Knit  Togetheb  But  Nbbve 
Caught. — Where,  as  often  bappcua  in  the  healing  of  a  broken  rib,  a  nerve  is 
caught  in  the  callous  throivn  around  about  the  place  of  fracture,  and  the 
injured  *  person  feels  pain  on  any  movement  of  the  rib  or  the  body,  bnt  such 
pain  is  Dot  aggravated  nor  is  his  physical  condition  harmed  in  any  way  by 
working  at  his  occupation,  and  the  condition  of  the  nerve  is  relieved  sooner  by 
rpsumlng  work  and  forgetting  about  it,  such  condition,  though  painful,  does 
not  constitute  disability,  and  no  compensation  will  be  awarded  durinj  its 
continuance  after  the  rib  has  knit  together  sufficiently  for  ordinary  working 
purposes. 

This  is  an  application  for  compensation  for  temporary  total  disability. 
The  facts  are  stated  in  the  opinion.  Compensation  was  awarded  in  the 
sum  of  fifty-three  dollars  and  four  cents  ($53.04)  for  four  and  five 
sevenths  weeks  temporary  total  disability,  less  the  sum  of  twenty-two 
dollars  and  fifty  cents  ($22.50)  heretofore  advanced  on  such  account. 
Applicant  was  also  awarded  the  reasonable  value  of  medical  and 
surgical  services  rendered  to  him. 

P.  Canale,  for  Applicant. 

F.  J.  Bacigalupi,  attorney,  for  defendant  F.  Rolandi. 

William  B.  Hayes,  chief  adjuster,  for  defendant  Frankfort  General 
Insurance  Company. 
On  the  17th  day  of  February,  1914,  one  Charles  Semi  was  working 
for  F.  Kolandi,  a  contractor,  in  sewer  construction.  Part  of  the  time 
he  worked  as  a  concrete  worker  and,  when  so  working,  his  wages  were 
four  dollars  ($4.00)  per  day.  When  not  working  as  a  concrete  worker 
he  worked  as  a  common  laborer,  for  which  he  received  three  dollars 
($3.00)  per  day.     On  the  day  of  his  injurj-  he  worked  six  hours  as  a 
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concrete  worker  and  two  hours  as  a  laborer,  but  he  was  injured  while 
employed  aa  a  common  laborer.  He  slipped  and  fell  against  the  Jagging 
of  the  sewer  ditch,  fracturing  the  ninth  rib  on  the  right  side.  He 
worked  the  rest  of  the  day,  although  the  accident  happened  in  the 
forenoon,  but  quit  that  night  and  had  done  no  work  up  to  the  date  of 
this  hearing,  believing  that  his  injuries  were  such  that  he  could  not 
work.  Compensation  had  been  paid  him  for  two  weeks  and  then 
discontinued  on  the  ground  that,  inasmuch  as  the  rib  had  knitted 
together  at  the  expiration  of  four  weeks  from  date  of  injury,  disability 
had  ceased.     Thereupon  applicant  began  this  proceeding. 

There  arc  two  questions  at  iSsue  in  this  case,  the  rate  of  daily  wage 
at  which  the  compensation  should  be  computed  and  the  length  of  time 
for  which  a  disability  indemnity  should  be  allowed. 

"With  reference  to  the  daily  wage  the  statute  limits  the  computation 
to  the  kind  of  employment  the  injured  workman  was  engaged  in  at  the 
time  of  the  in.iury.  If  Semi  had  been  injured  while  working  in  concrete 
his  compensation  would  have  been  computed  on  the  basis  of  four  dollars 
($4.00)  per  day,  but  as  he  happened,  at  the  moment  of  injury,  to  be 
working  as  a  common  laborer  at  three  dollars  ($3.00)  per  day,  his 
annual  average  earnings  must  be  taken  at  three  hundred  (300)  times 
three  dollars  ($3.00),  or  at  nine  hundred  dollars  ($900.00).  The  law 
leaves  the  Commission  no  discretion  in  such  cases. 

"With  reference  to  the  duration  of  disability  from  a  simple  fracture 
of  a  rib,  experience  shows  that  the  rib  should  knit  and  be  in  good 
condition  for  work  in  from  three  to  six  weeks  from  the  date  of  the 
injury,  so  far  as  the  rib  itself  is  concerned ;  but,  directly  under  the  rib, 
there  runs  the  intercostal  nerve  which  sometimes  gets  bruised  at  the 
time  of  the  accident  and  sometimes  gets  pinched  in  the  callous  which 
nature  throws  around  the  fracture.  This  may  cause  some  pain,  but 
does  not  constitute  disability  to  labor.  The  movement  of  the  ribs  in 
breathing  results  in  pain  and,  of  course,  the  more  active  the  exercise 
taken  the  more  rapid  and  extended  the  movement  of  the  ribs  in 
breathing,  but  no  harm  whatever  is  done  by  working.  On  the  contrary, 
the  more  heartily  the  jnjured  person  engages  in  work  the  less  attention 
will  he  give  to  the  pain,  which  will  pa&s  away  in  course  of  time, 
although  it  may  take  sis  months  before  the  last  vestige  of  it  will 
disappear. 

It  would  be  manifestly  unfair  to  the  employer,  to  the  insurance 
carrier,  and  to  the  industry  to  allow  compensation  during  the  whole 
period  during  which  inconvenience  may  be  feit  when,  as  a  matter  of 
common  experience,  any  real  disability  to  labor  will,  in  the  case  of  a 
fractured  rib.  have  disappeared  in  from  three  to  six  weeks  unless 
unusual  complications  occur,  which  would  require  medical  testimony  to 
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determine.     iDasmueb  as  defendants'  physician  fixes  the  termination 
of  disability  at  April  6th,  this  Commission  makes  its  finding  accord- 
ingly, although  somewhat  exceeding  the  extreme  limit  above  referred  to. 
A.  J.  PujLsburt, 
Will  J.  French, 

Commissioners. 


(No.  170— June  27,  1914.) 
(Chapter  176,   Laws  1913.) 


Medicai,  and  SiTBGicAi.  Se;Bvici:s— Rejection  of  Employer's  Okfeb  of  AIeoioal 
Treatmbst — I.iABiLiTT  OF  EMPLOYER  FOR  C'ouPESSATiON. — WheK  SQ  employer 
tenders  to  bis  injured  cuiployee  proper  medifal  and  ttur^ical  treatmeDt  free  ot 
eharge.  whicli  the  latter  deilines,  the  employer  is  thereby  reliered  from  all 
liability  for  medical  aad  surEical  eharees  coatracted  for  by  the  employee.  The 
employer  is  not  relievpd,  liowever,  from  his  liability  to  pay  eompensation  for 
tempornry  or  i>ermanenl  disability,  so  long  as  sueb  disability  is  Dot  eaused  or 
nKeravaloJ  by  failure  of  the  employee  lo  secure  the  proper  medical  and  surgical 

This  is  an  application  for  compensation  for  disability  and  medical 
expenses.  The  facts  are  stated  in  the  opinion.  An  award  was  made  of 
eighteen  dollars  and  seventy-fonr  sents  ($18,74)  for  two  weets  tem- 
porary total  disability,  but  applicant  was  denied  the  cost  of  medical 
and  surgical  treatment  because  such  treatment  had  been  offered  by  the 
employer  and  rejected. 

W.  A.  Cochran,  in  propria  persona,  for  Applicant. 
Frank  J.  Salt,  adjuster  for  the  United  State  Fidelity  and  Guar- 
anty Company,  for  Defendants, 

Tlie  applicant  in  this  ease  was  employed  as  a  common  laborer  with 
the  defendant  Whiting  Wrecking  Company  at  Loa  Angeles  and,  while 
so  employed,  ran  a  nail  into  the  ball  of  his  left  foot,  by  reason  of  which 
accident  he  was  disabled  from  the  11th  day  of  April  iintil  the  10th  day 
of  May,  1914.  Upon  reporting  his  injurv'  to  his  foreman  he  was 
instructed  to  go  to  the  Crocker  Street  Hospital  for  treatment  at  the 
hands  of  Dr.  Ralph  L.  Byron,  which  he  did,  but  not  liking  the  treat- 
ment, applicant  did  not  return  for  further  treatment,  but  placed  him- 
self in  the  care  of  a  physician  of  his  own  selection,  was  cured  and 
returned  to  work  in  due  season. 

Applicant  alleges  in  bis  application  that  the  defendant  insurance 
carrier  refused  to  pay  compensation  on  the  ground  that  the  refusal  of 
applicant  to  .submit  himself  to  treatment  at  the  hands  of  the  physician 
selected  by  defendants  relieved  defendants  of  any  liability  in  the  case. 
Whether  or  not  such  defense  was  opposed  to  the  demand  for  compensa- 
tion does  not  appear  from  the  papers  in  the  case  inasmuch  as  the 
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defendant  insurance  carrier  failed  to  file  any  answer  to  the  application, 
but,  assuming  that  such  defense  may  have  been  offered  at  the  time  of 
the  demand,  although  not  insisted  upon  at  the  hearing,  it  may  be  well 
to  consider  the  value  of  such  a  defense  if  oflfered  in  any  similar 
proceeding. 

The  statute  gives  the  employer  the  right  to  select  the  treatment  for 
an  injured  employee,  and,  if  such  treatment  is  not  accepted  by  such 
injured  employee  (unless  there  be  proper  justification  for  refusal),  the 
employer  and  his  insurance  carrier  are  thereby  exempted  from  liability 
for  the  cost  of  such  treatment,  but  that  is  the  extent  of  the  exemption. 
Such  exemption  does  not  run  to  the  exemption  also  of  disability 
indemnities  so  long  as  the  injured  employee  does  avail  himself  of  the 
services  of  any  person  ot  reputable  standing  in  the  community  who  is 
regularly  licensed  to  practice  medicine  and  surgery.  It  is  only  in  those 
cases  where  the  injured  employee  unreasonably  refuses  to  submit  to 
medical  or  surgical  treatment,  and  such  refusal  causes  the  disability 
to  be  aggravated  or  prolonged,  that  the  employer  or  insurance  carrier 
is,  in  consequence  of  such  refusal,  exempt  from  paying  the  disability 
or  death  benefits  provided  by  the  act, 

A.  J.  PiLLSBUBT, 

Will  J.  Fhench, 

Commissioners. 


{No.  177—June  27,  1914.) 
(Chapter  176,  Iawb  WIS.) 


AccuENTAL  I NJDBT.— Evidence  held  to  establish  tact  of  accidental  injnry  and 
disability  arising  therefrom. 

Medical  and  Subdioai,  Services— Failube  of  Euployeb  to  Offeb  Seasonablt. 
— Erideoce  held  to  show  unreasonahle  delay  on  part  of  the  employer  and  bis 
Ineuronce  carrier  in  offering  medical  treatment  to  applicant,  and  latter  there- 
fore awarded   the   reasonable  cost  of  auch  serrices  contracted   for  by  himaelf. 

Id. — Beasonable  Chaboe  THEBEFOB^-Scm«o  Bboken  Ribs.— Applicant  held 
entitled  to  reasonable  meilicB!  charges  incurred  in  treating  two  broken  rihs.  not 
to  exceed  the  earn  of  fifteen  dollars  ($15.00). 

This  is  an  application  for  compensation.  The  facts  are  stated  in  the 
opinion.  An  award  was  made  in  favor  of  applicant  in  the  sum  of 
seventy-five  dollars  and  eighty-nine  cents  ($75.89)  for  temporary  total 
disability  for  four  and  four  sevenths  week-s,  and  the  reasonable  value 
of  medical  and  surgical  services  rendered  to  him,  not  to  exceed  fifteen 
dollars  ($15.00). 
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William  DeMott,  in  propria  persona,  for  Applicant. 
D.  E.  Stubbs,  attorney,  for  defendant  Royal  Indemnity  Company, 
which  was  substituted  on  motion  for  defendant  Stone  &  Webster 
Construction  Company, 
On  the   6th  day  of  April,   1914,   one   William  DeMott,   a   cement 
finisher,  was  injured  while  working  at  Camp  7  on  Big  Creek  in  Fresno 
County,  for  the  Stone  &  Webster  Construction  Company,  on  the  plant 
of  the  Pacific  Light  and  Power  Company,     He  fell  through  a  hole  in 
the  floor  of  the  power  house  and  probably  sustained  a  fracture  of  the 
ninth  and  tenth  ribs.    On  the  9th  of  April  Mr.  DeMott  left  the  camp 
and  went  to  Fresno  and  on  the  day  following  went  to  San  Jose,  and 
from  there  came  to  San  Francisco,  where,  on  the  afternoon  of  the  13th, 
he  placed  himself  in  the  hands  of  Dr,  Haydn  Simmons  for  treatment. 
Not   receiving   compensation   for   his   injuries,   he   made   application 
before  this  Commission  for  adjustment  of  his  rights  under  the  Work- 
men 's  Compensation,  Insurance  and  Safety  Act.    The  defendant.  Royal 
Indemnity  Company,  insurance  carrier  for  the  Stone  &  Webster  Con- 
struction Company,  did  not  resist  the  payment  of  compensation,  but 
denies  liability  for  the  payment  of  medical  and  surgical  attention. 

The  evidence  shows  that  on  the  day  following  the  injury,  or  the  day 
after  applicant  applied  to  the  physician  employed  by  the  Stone  & 
Wctwter  Construction  Company  for  treatment,  the  doctor  treated 
him  by  painting  his  chest  with  iodine  but  did  nothing  more.  Feeling 
that  more  ought  to  be  done  for  him,  applicant  expressed  a  desire  to  his 
superintendent  that  he  be  permitted  to  go  home  and  the  superintendent 
gave  him  permission  provided  he  first  be  discharged  by  the  doctor,  so 
he  returned  to  Dr.  Rosenberg  and  received  the  discharge,  whereupon 
he  left  the  place  and  came  to  San  Francisco,  as  above  stated,  where  he 
put  himself  in  the  charge  of  a  physician  of  his  own  choosing.  At  that 
time  he  knew  nothing  of  the  Royal  Indemnity  Company  being  thfi 
insurance  carrier  for  the  Stone  &  Webster  Construction  Company,  and 
when  he  left  the  service  of  the  Stone  &  Webster  Construction  Company 
at  the  camp  in  Fresno  County  no  instructions  were  given  him  as  to 
reporting  to  the  insurance  carrier  or  directing  him  to  go  to  any 
physician  for  treatment,  and  it  was  several  days,  if  not  as  much  as  two 
weeks,  before  the  insurance  carrier  took  any  action  in  the  matter  or 
required  applicant  to  report  to  any  physician.  We  think  there  was 
unreasonable  delay  on  the  part  of  the  employer  or  the  insurance 
carrier  in  not  exercising  the  prerogative  in  furnishing  the  medical  and 
surgical  treatment  required  which  the  law  confers  upon  the  employer 
imd  such  insurance  carrier.  Therefore,  we  feel  warranted  in  allowing 
the  reasonable  value  of  the  services  rendered  to  cure  and  relieve 
applicant  from  the  consequences  of  his  injury.  We  think  that,  in  view 
'  the  nature  and  extent  of  the  disability  and  the  treatment  normally 
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required  in  such  cases,  an  allowance  of  fifteen  dollars  ($15.00) 
constitutes  a  reasonable  medical  fee  in  this  case  and  have  made  our 
award  accordingly. 

A.    J.    PiLLSBUBY, 

Will  J.  French, 

Commissioners. 


(No.  190— June  27,  1914. 

(Chapter  176,  Lawa  1918.) 

H.    E.    ANDERSON.   Applicant,    vs.    I.    C.    MICKELSON.    and    CHARLES    E. 
HUGHES.  Defendantt. 

Liability  for  Compensation— Pbiiicipai, — Vendor  of  Lot  Undeb  Contbact  of 
Salb. — Where  a  lot  owner  cootracts  to  aell  the  lot  to  anotbpr.  and  retains  do 
intereet  in  said  lot  except  as  security  for  the  stipulated  purchase  price,  and  (be 
purchaser  commeaces  to  erect  a  bulldiDg  on  said  lot  for  bis  own  beneSt  and  in 
his  own  name,  and  a  workman  is  injured  in  working  upon  sucb  buildins,  the 
vendor  of  the  lot  is  not  liable  to  pay  compensation  for  such  injury  as  principal 
or  in  any  other  capacity. 

//.  E.  Anderson,  I.  C.  Mickelson,  and  Charles  E.  Hughes,  the 
parties  to  the  proceeding,  appeared  in  person. 
Application  for  compensation  for  temporary  total  disability  and  for 
medical  and  surgical  expenses.  Applicant  was  injured  by  a  fall  from 
a  scaffolding,  breaking  three  ribs,  while  working  as  a  carpenter  for 
defendant  I.  C.  Mickelson.  Defendant  Charles  E.  Hughes  was  joined 
in  the  application  for  the  reason  that  he  was  alleged  to  have  been  the 
owner  of  the  house  and  lot  under  construction  upon  which  applicant 
was  injured.  The  evidence  showed  that  Hughes  had  executed  a  contract 
of  sale  of  the  lot  to  Mickelson,  and  that  the  latter  was  erecting  a  house 
in  his  own  name  and  for  his  own  benefit,  Hughes  having  no  interest 
in  the  property  whatever  except  as  security  for  the  purchase  price  of 
the  lot.  Upon  these  facts  the  application  was  dismis-sed  against 
defendant  Hughes,  and  an  award  made  against  defendant  Mickelson 
in  the  sum  of  ninety  dollars  ($90.00),  this  amount  being  compensation 
due  for  eight  weeks  temporary  disability.  The  applicant  was  also 
awarded  the  reasonable  value  of  medical  and  surgical  services  rendered 
to  him. 

H,  L.  White, 
Secretary, 


D.gitizecbyG00glc 


INDUSTRUL  ACCIDENT  COMMISSION  DECISIONS. 

(No.  119— June  29,  1914.) 
(Chapter  ITO,  Lawa  1918.) 


John  R.  Cronin,  attorney,  for  Applicant. 

S.  n.  Beetem,  superintendent  of  California  Rex  Spray  Company, 

for  said  company  defendant. 
D.  H.  Stubbs,  adjuster,  for  defendant  Koyal  Indemnity  Company. 
This  is  an  application  for  temporary  total  disability  compensation. 
The  defendant  Royal  Indemnity  Company  was  before  the  hearing 
substituted  by  proper  motion  for  defendant  California  Rex  Spray 
Company.  The  applicant,  Michael  J.  Armstrong,  was  injured  on  Feb- 
ruary 23,  1!114,  while  cleaning  out  a  storage  tank  in  the  course  of  his 
employment  for  defendant  California  Rex  Spray  Company,  some  of  the 
chemicals  in  the  tank  splashing  into  his  eye,  and  causing  irritation  and 
temporary  disability.  The  principal  controversy  was  as  to  the  duration 
of  the  disability,  if  any,  beyond  the  waiting  period  of  two  weeks. 
The  applicant  was  awarded  the  sum  of  five  dollars  and  thirty-five  cents 
($5.35)  for  four  sevenths  weeks  temporary  total  disability,  and  the 
reasonable  value  of  medical  and  surgical  services  rendered  him, 

H.  L.  White, 
■  Secretary. 

(No.  179— June  29,  1914.) 

(Chapter  176,  Lsvb  1913.) 

F.  G.  WALZ.  Applicant,  tb.  FRED  MEYERS,  Defendant 

F.  6.  Walz,  in  propria  persona,  for  Applicant. 

Clare  D.  Homer,  attorney,  for  Defendant. 

This    is    an    application    for    compensation    for    temporary    total 

disability.    Applicant  was  thrown  from  a  wagon  which  he  was  driving 

in   the   course  of  his   employment   for   defendant,   receiving  injuries 

lasting  over  a  considerable  period  of  time.     The  employer  was  not 

insured.     Applicant  was  awarded  the  sum  of  sixty-three  dollars  and 

ninety  cents  ($63.90)  for  temporary-  total  disability  for  seven  and  four 

sevenths  weeks,  less  the  sum  of  twenty-three  dollars  and  twenty-five 

cents  ($23.25)  representing  the  value  of  board  and  room  furnished  by 

the  employer  to  him  for  one  month  after  his  return  from  the  hospital 

and  until  applicant  was  able  to   resume  work.     The  applicant  was 

also  awarded  the  reasonable  value  of  the  medical  and  surgical  services 

rendered  to  him, 

H.  L.  White, 
Secretary. 
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(No.  189— June  29,  1914.) 
(Chapter  176,  Lawa  1918.) 

MRS.  PETER  A.  CLARK.  Applicant,  tb.  NOBTHWESTEEN  PACIFIC  KAIL- 
ROAD  COMPANY,  Defendant. 

P.  n.  Ryan,  attorney,  for  Applicant. 

J.  N.  Oillett,  attorney,  for  Defendant. 
This  is  an  application  for  a  death  benefit.  Applicant  is  the  widow 
of  Peter  A.  Clark,  who  was  killed  on  February  22,  1914,  while  in  the 
employ  of  defendant  Northwestern  Pacific  Railroad  Company  as  a 
passenger  conductor.  The  evidence  showed  that  defendant's  tracks 
had  been  blocked  for  several  days  by  a  landslide;  that  on  the  day  of 
the.  accident  the  train  of  which  deceased  was  in  charge  had  been  run 
up  to  the  place  of  the  slide  and  deceased  had  gone  forward  to  a 
telephone  on  the  other  side  of  the  obstruction  to  report  the  arrival  of 
his  train,  and  while  crossing  the  scene  of  the  blockade  was  caught  in 
a  new  landslide  and  killed ;  that  it  was  the  custom  or  duty  of  con- 
ductors to  report  the  arrival  of  their  train  at  the  end  of  the  run, 
whether  an  ordinary  or  extraordinary  terminus  of  the  trip,  and  no 
instructions  had  been  received  by  deceased  at  variance  with  this  duty. 
Upon  this  evidence  it  was  held  that  deceased  was  acting  in  the  course 
of  his  employment  at  the  time  of  the  accident,  and  an  award  was  made 
in  favor  of  the  applicant  of  a  death  benefit  of  five  thousand  dollars 
($5,000.00),  to  be  paid  as  follows;  to  applicant's  attorney  for  his 
services,  twenty-five  dollars  ($25.00)  ;  to  applicant  upon  notice  of  this 
award,  three  hundred  twenty-nine  dollars  and  eleven  cents  ($329.11), 
this  being  the  sum  of  the  weekly  payments  due  up  to  July  6,  1914;  the 
remainder  to  bo  paid  to  applicant  in  fortnightly  installments  of  forty- 
one  dollars  and  sixty-six  cents  ($41.66)  each  until  paid,  with  a  final 
payment  of  twenty-one  dollars  and  sist.v-thrce  cents  ($21.63)  required 
to  complete  the  award. 

H,  L.  White, 
Secretary, 

(No.  209— June  29,  1914.) 

(Chapter  176,   Laws  1913.) 

JAMES  J.  KKATLF.Y.  Applicant,  vs.  R.  P.  SHIELDS  &  SON,  and  THE  COM- 
MONWEALTH BONDING  AND  CASUALTY  INSURANCE  COMPANY 
OP  ARIZONA,  Defendanlt. 

PERUAnENT  Injubt — luFAiBMFNT  OF  VISION. — Evidence  beld  to  establish  an 
injnry  to  applicant's  eye  thronEh  the  entrance  of  iron  ruat,  resulting  in  disciform 
kenitiiis,  and  rcsulline  in  a  nine  per  cent  permanent  disability. 

Lien  Upon  Award — Attoknet's  Fee — Reasonableness  of  Chaboe. — An  agree- 
meat  between  the  injured  employee  and  the  attorney  employed  by  him  that  the 
Ifttter  Bhail  receive  as  compenaatloii  for  his  services  twenty  per  cent  of  any 
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compeuBatlon  awarded,  eabject  to  tbe  approval  of  the  ladustrial  Accident 
Commission,  will  not  receive  ttie  approval  of  tbe  Commission.  Tbe  compensa- 
tioDs  allowed  bj-  tbe  Workmen's  CompeDsetioa,  Insuraoce  and  Satet;'  Act  are 
not  in  excess  of  tbe  needs  of  tbe  Injured  persons  or  their  dependents,  and  It  will 
be  tbe  policy  of  tbis  CommisaioD  to  save  to  such  persons,  as  nenrlj  as  possible, 
tbe  entire  compensations  payable.  Tbere  is,  usnally,  little  need  lor  attorneys 
in  the  BCttlement  of  such  cases.  In  view  of  the  services  rendered  by  tbe 
uttorney  in  this  case,  a  fee  of  twenty  dollars  (?20.00)  was  determined  to  be 
reasonable  and  a  lien  given  upon  tbe  amount  awarded  applicant  to  thin  extent. 

Tbia  is  an  application  for  compensation  for  a  partial  pcrraanent 
disability.  The  facts  are  stated  in  the  opinion.  Applicant  was  awarded 
the  sum  of  three  hundred  seventy-one  dollars  and  sixteen  cents 
($371.16),  payable  as  follows:  one  hundred  fifty-five  dollars  and 
twenty-seven  cents  ($155.27)  to  be  paid  to  applicant,  and  twenty 
dollars  ($20.00)  to  be  paid  to  applicant's  attorney,  upon  notice  of  the 
award;  the  remainder  to  be  paid  in  fortnightly  installments  of  twenty 
dollars  and  sixty-two  cents  ($20.62)  from  July  1,  1914,  to  November 
4,  1914,  and  a  final  payment  of  ten  dollars  and  thirty-one  cents  ($10.31) 
upon  November  11,  1914.  Applicant  was  also  awarded  the  reasonable 
value  of  medical  and  surgical  services  rendered  to  him,  to  be  paid  to 
the  persons  entitled  to  receive  the  same. 

William  6.  Mirow,  attorney,  for  Applicant. 
A.  M.  Scott,  special  agent,  for  Defendants. 

On  the  17th  day  of  February,  1914,  one  James  J.  Keatley,  the 
applicant  in  this  ease,  sustained  an  injury  to  one  of  his  eyes  through 
the  entrance  of  iron  rust,  or  something  of  the  sort,  resulting  in  what 
the  surgeons  call  "disciform  keratitis,"  and  infitcting  upon  the  vision 
of  the  eye  such  a  permanent  impairment  as  will  prevent  the  eye 
responding  to  high  visual  requirement  without  disabling  applicant  for 
tluding  his  way,  even  if,  by  some  mischance,  the  sight  of  the  other  eye 
should  be  lost.  This  disability  is  rated  at  nine  per  cent  (9%)  of  total 
disability  and  entitles  the  injured  workman  to  sixty-five  per  cent 
(65%)  of  his  average  weekly  wage  for  thirty-six  (36)  weeks,  during 
which  time  he  is  expected  to  adjust  himself  to  his  changed  condition 
without  loss  of  earning  power,  a  thing  he  should  be  able  to  do  inasmuch 
as  he  was  working  as  a  common,  or,  at  best,  only  semi-skilled,  laborer 
not  demanding  a  high  visual  requirement. 

So  far  as  determining  the  fact  and  degree  of  disability  are  concerned 
this  case  is  perfectly  simple  and  affords  no  occasion  for  any  contro- 
versy of  any  kind,  but  the  application  for  adjustment  of  controversy 
contained  a  clause  setting  forth  a  stipulation  that  twenty  per  cent 
of  the  compensation  awarded  should,  with  the  consent  of  this  Com- 
mission, be  paid  to  the  attorney  representing  the  applicant  for  a 
rendered  in  procuring  a  settlement  of  such  controversy. 
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The  Commission  declioes  to  allow  such  lieu  or  approve  such  contract, 
and  for  the  reason  that  the  value  of  the  services  rendered  in  such  case 
can  not  have  exceeded  twenty  dollars  ($20.00)  at  the  outside,  and  mny 
easily  have  been  of  no  greater  value  than  ten  dollars  ($10.00), 

The  compensations  allowed  by  the  Workmen's  Compensation,  Insur- 
ance and  Safety  Act  are  not  in  excess  of  the  needs  of  the  injured  per- 
sons or  their  dependents,  and  it  will  be  the  policy  of  this  Commission 
to  save  to  such  persons,  as  nearly  as  possible,  the  entire  compensations 
payable.  There  is,  usually,  little  need  for  attorneys  in  the  settlement 
of  such  cases.  Nevertheless,  it  Ls  possible  for  an  attorney  who  has 
made  himself  acquainted  with  the  provisions  of  the  Workmen's 
Compensation,  Insurance  and  Safety  Act,  to  render  a  real  service  to 
an  injured  or  dependent  person  who  knows  nothing  of  his  rights  under 
the  act  and  who  cannot  readily  call  upon  or  communicate  with  some 
officer  of  this  Commission.  Such  persons  need  to  be  told  what  their 
rights  are  under  the  act,  what  facts  they  will  have  to  prove  in  order 
to  establish  their  rights,  and  what  witnesses  they  will  require  to  he 
present  at  the  hearing  to  establish  such  facts.  The  commissioner  or 
referee  holding  the  hearing  will  do  the  rest. 

For  the  reasons  here  given,  for  the  giiidanee  of  the  legal  profession 
in  general,  an  attorney  fee  of  twenty  dollars  ($20.00)  is  allowed  in 
this  case,  although  the  C'ommission  does  not  wish  that  allowance  to  he 
taken  as  a  precedent  in  other  cases,  inasmuch  as  fees  in  such  cases  as 
this  will  seldom  be  greater  than  ten  .dollars  ($10.00)  and  often  not 
more  than  five  dollars  ($5.00). 

A.    J.    PiLLSBUBY, 

Will  J,  FRKScn, 

C  0  mmission  ers. 

(No.  254— June  29,  1914.) 

(Chapter  176,   l*«8  1913.) 

MANUET,  CAVERO.  Applicant,  vg.  HIPOUTO  SCREEN  COMPANY,  Defendant. 

R.  C.  McVomish,  attorney,  for  Applicant. 

William  H.  Johnson,  attorney,  for  Defendant. 

Applicant  claims  a  partial  permanent  disability  award  for  the  loss 

of  three  fingers.     The  applicant  was  employed  by  defendant  in  its 

shop,  where  lumber  was  being  worked  up  into  the  proper  sizes  for  the 

manufacture  of  screens,  and  was  injured  by  getting  his  fingers  caught 

in   a  "jointer."     The  defense  was  that   at  the  time  of   the  injury 

applicant  was  not  using  the  machine  for  preparing  lumber  to  be  used 

in  the  shop,  but  was  fashioning  some  boards  to  make  himself  a  guitar, 

which  was  entirely  outside  of  his  duties.     The  evidence  was  sharply 

13— II— 115ft.-  ,^  I 
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coDflieting.  The  Commission  held  that  applicant  was  not  performing 
services  incidental  to  the  course  of  his  employment  at  the  time  of  the 
injury,  and  compensation  was  therefore  denied, 

H.  L.  White, 
Secretary. 

(No.  148— June  30,  1914.) 
(Chapter  176.  Lawa  1913.) 

STATK  COMPEXSATIOX  IKSllRANCK  FOND  OF  THK  STATE  OF  CALI- 
FORNIA. Applkant.  vs.  FANNY  T.  BRBSLOW,  Legai,  Guardian  fob 
Beatbicb  Breslow.  and  maud  NOBA  BRESSLAU,  Leqai,  Guabdian  ro» 
Mabxiabet  Bkesslau.  a  Minor.  Defcndantt. 

Dependency— AViFE  Upon  IIusbanh— Wife  I-ivinq  With  Ht'SBANo.  but  Teupo- 
BAHii.Y  Absent  at  Time  of  Accide.nt. — Where  the  evidence  shon-s  that  deceased 
and  his  wife  have  been  livlDK  lOEether  ns  liunbaDd  aod  wife,  but  that  for  the 
two  moDths  prior  to  (he  accident  the  said  nife  had  been  visitio;  with  a  sister 
in  Wyomiag  until  tbc  deceased  could  prepare  a  borne  for  her  ia  San  Diego,  and 
that  Bbe  had  planned  to  join  him  in  San  Diego  the  week  following  the  accident, 
held,  that  such  evidence  warrants  the  finding  that  deceased  and  his  wife  were 
living  together  as  man  and  wife  at  tlie  time  of  the  accident  and  death  within 
tlie  meaning  of  ttie  Workmen's  Compensation.  Insurance  and  Safety  Act. 

FiNDiNo  Of  Fact.— Evidence  held  to  show  that  the  defendant  Maud  Nora  Bresslau 
was  the  widow  of  the  deceased  employee,  Julius  Bresslau,  and  tbat  defendant. 
Fannie  T.  Breslow,  was  not  entitled  to  compensation  as  the  widow  of  said 
deceaaed  employee. 

This  is  an  application  by  the  State  Compensation  Insurance  Fund 
of  the  State  of  California  to  have  adjiisted  and  determined  the 
conflicting  claims  of  the  defendants  to  a  death  benefit.  The  facts  are 
stated  in  the  opinion.  The  only  issue  presented  was  as  to  who  were 
the  dependents  of  the  deceased  employee,  Julius  Bresslau,  and  the 
extent  of  dependeni-y  of  each.  An  award  was  made  in  favor  of  Maud 
Nora  Bresslau,  who  was  found  to  be  the  wife  of  deceased,  for  the 
support  of  herself  and  their  minor  child.  Margaret  Bresslau,  in  the  sum 
of  two  thousand  two  hundred  fifty  dollars  ($2,250.00),  payable  as 
follows:  to  James  E.  Connell,  undertaker,  the  reasonable  cost  of  the 
burial  of  said  Julius  Bresslau,  deceased,  not  to  exceed  one  hundred 
dollars  ($100.00)  -,  to  the  attorney  or  attorneys  of  defendant  Maud 
Nora  Bresslau,  a  reasonable  attorney  fee  not  to  exceed  twenty-five 
dollars  ($25.00) ;  to  the  aforesaid  widow,  Maud  Nora  Bresslau,  fifty- 
three  dollars  and  three  cents  {$ri3.03),  cash  in  hand;  and  the  remainder 
of  the  award  to  be  paid  to  her  in  monthly  installments  of  thirty-seven 
dollars  and  forty-eight  cents  ($37.48)  each  for  fifty-five  and  one-fourth 
months  until  fully  paid, 

G.  F.  Michclhachcr,  adjuster,  for  Applicant. 

Defendant  Fannie  T.  Breslow  was  not  represented. 

James  B.  McCrackcn,  attorney,  for  defendant  Maud  Nora  Bresslau. 

C 
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On  the  30th  of  January,  1914,  one  Julius  Bresslau,  working 
temporarily  as  a  common  laborer  tor  the  city  of  San  Diego  in  the 
digging  of  a  sewer  ditch,  lost  his  life  by  a  cave-in  of  the  diteh.  Effort 
having  been  made  to  find  relatives  or  family  of  the  deceased  workman, 
one  claimant  to  any  death  benefit  which  might  be  awarded  on  account 
of  such  death  was  found  in  the  person  of  one  Mrs.  Fannie  T.  Breslow, 
divorced  wife  of  one  Joseph  Breslow,  as  guardian  of  one  Beatrice 
Breslow,  the  minor  child  of  said  Fannie  T.  Breslow,  all  resident  in 
Brooklyn,  New  York.  This  claimant  alleges  that  she  was  married  to 
said  Joseph  Breslow  on  January  9,  1906,  and  that  he  was  divorced 
from  her  by  the  Second  Judii'ial  District  Court  of  Washoe  County, 
Nevada,  on  the  27th  of  November,  1911,  the  court  making  an  award  of 
ten  dollars  {$10.00)  per  month  for  the  support  of  the  child. 

A  second  claimant  was  Maud  Leonora  Bresslau,  alleged  to  be  the 
wife  of  Julins  Bresslau,  married  to  him  October  30,  1906,  at  Harrison, 
Nebraska,  there  being  a  minor  child,  Margaret  Bresslau,  bom  October 
30,  1909. 

Evidence  having  been  introduced  on  behalf  of  Maud  Leonora 
Bresslau  of  a  most  convincing  character,  this  Commission  is  of  the 
opinion  that  she  was  the  wife  of  the  deceased  workman,  and,  within 
the  meaning  of  the  law.  residing  with  him  in  that  she  had  been  visiting 
a  sister  in  Rock  Springs,  "Wyoming,  for  only  about  two  months  prior 
to  the  death  of  her  husband  and  was  planning  to  join  him  the  week 
after  his  death  and  to  take  up  her  residence  with  him  in  San  Diego, 
where  he  was  striving  to  make  a  home  for  her  and  their  little  daughter. 
The  award  was  made  accordingly. 

The  claim  of  Fannie  T.  Breslow  seems  to  have  no  other  or  further 
foundation  than  a  similarity  of  names,  her  former  husband  being 
"Joseph  Breslow,"  while  the  name  of  the  deceased  workman  was 
"Julius  Bresslau,'-'  a  very  .slender  thread  upon  which  to  hang  a  claim 
for  a  death  benefit  under  the  act. 

A.  J.  l*n,i.si!L'RV, 
Will  J.  French, 

Commissioners. 
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(No.  165— June  30,  1914.) 
(Chapter  176,  Laws  191S.) 
WILLIAM    HENRY    THAXTER.    Applicant,    vh.    F. 

TRACTOR,    K-   A.   JANSSEX,   Gt.NEllAL   CONTRACTOR,   A 

ANCB  COMPANY   (a  cobporation  ) ,  Defendanti. 
W.  E.  Thaxter,  in  propria  persona,  for  Applicant. 
F.  W.  Thaxter,  in  propria  persona. 

E.  L.  Stockwell,  attorney,  for  defendants  E.  A.  Janssen  and  ^tna 
Life  Insurance  Company, 
This  is  an  application  for  a  tomi^rary  total  disability  benefit.  The 
applicant,  William  H.  Thaxter,  was  employed  by  hia  brother,  F.  W. 
Thaxter,  as  a  carpenter  and  was  injured  on  March  6,  1914,  by  a  fall 
from  a  building  upon  which  he  was  working  in  such  employment. 
Applicant  received  injuries  causing  a  total  temporary  disability  up  to 
the  time  of  the  hearing,  and  was  at  such  time  still  disabled,  and  will 
be  for  some  time  to  come,  the  principal  trouble  arising  from  a  eon- 
cuaaion  of  the  brain.  His  employer,  P.  W.  Thaxter,  was  a  subcontractor 
working  upon  a  building  for  defendant  Janssen,  and  by  some  mis- 
understanding was  not  insured.  Defendant  Janssen  carried  accident 
liability  insurance  in  the  .'Etna  Life  Insurance   Company. 

The  evidenre  showed  the  fact  of  accidental  injury  sustained  in  the 
course  of  employment,  and  also  the  disability  extending  to  the  date 
of  hearing  and  probably  for  some  time  to  come..  An  award  was,  there- 
fore, made  jointly  against  all  the  defendants  in  the  sum  of  two  hundred 
seventy  dollars  and  fifty-three  cents  ($270.53),  covering  the  temporary 
total  disability  benefits  due  up  to  June  29,  1914,  a  period  of  fourteen 
and  three  sevenths  weeks.  Applicant  was  also  awarded  the  sum  of 
eighteen  dollars  and  seventy-five  cents  ($18.75)  per  week  from  and 
after  June  29,  1914,  to  be  paid  weekly  until  the  termination  of  the 
di.sability  or  further  order  of  the  Commission ;  also  the  reasonable  value 
of  medical  and  surgical  services  rendered  to  him,  to  he  paid  to  the 
parties  entitled  to  receive  the  same, 

H.  L.  White, 
Secretary. 
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(No:  172— June  30,  1914.) 
(Chapter  176,  Laws  1913.) 

MARY  M.  SMITH,  Applicant,  vs.  McPIlEK   STEVEDORING   COMPANY,  and 
PACIFIC  SURETY  COMPANY.  Defendant. 

Proximate  Cause  of  Death— Pneumonia  Followino  Accidental  Injubt. — 
Where  an  employee  is  accideatally  injured  by  being  knocked  from  a  wbarf  Into 
the  water  while  working  to  unload  a  ship  and  the  injuries'  caused  by  the  blow 
are  found  not  to  be  Eerions,  but  tbe  employee  dies  from  pneumonia  developing 
subsequently  and  due  to  tbe  inbalation  of  water  into  the  lungs,  the  eipoeure 
while  waiting  for  an  ambulance  and  while  being  taken  to  the  hospital,  and  a  - 
general  condition  of  weakened  vitality  due  to  over  indulgence  in  intoxicants. 
Bnch  deatb  is  due  proximately  to  the  accident,  and  compensntion  mai*  bt 
awarded  tberefor. 

Dependency —Mauri AOE  to  Deceased  Employee — How  Kstablisiied. — Evidence 
tbnt  an  applicant  has  lived  with  a  deceased  employee  as  his  wife  for  many  years, 
and  was  so  regarded  by  him,  and  was  so  designated  when  he  took  out  an  insur- 
ance policy  (or  her  benefit,  taken  together  with  tbe  testimony  of  the  applicant 
that  such  marriage  bad  taken  place  and  the  fact  of  common  knowledge  that 
the  recordH  of  the  city  in  whieh  the  marriage  occurred  are  all  destroyed, 
are  sufficient,  in  the  abKeoce  of  definite  eviden™>  proving  tbe  contrary,  to  estab- 
tixh  the  fact  of  marriage  of  tbe  applicniit  with  the  deceHHed. 

Daniel  W.  Burbank,  attorney,  for  Applicant. 

Alfred  C.  Skaife,  attorney,  for  Defendant. 
Application  for  a  death  benefit.  The  applieant,  Mary  M.  Smith,  is 
the  widow  of  J.  W.  Smith,  deceased,  who  received  injuries  on  March 
26,  1914,  resulting  in  his  death,  while  working  in  his  employment  as  a 
stevedore  for  defendant  McPhee  Stevedoring  Company.  At  the  time 
of  the  accident  deceased  wao  aiding  to  unload  lumber  from  a  ship  and 
was  struck  by  a  sling  and  knocked  into  the  water.  The  injuries  caused 
by  the  blow  were  found  not  to  be  serious,  but  pneumonia  set  in  from , 
the  immersion  and  exposure,  and  death  followed.  There  was  also 
evidence  that  deceased  was  a  drinking  man  and  his  vitality  and  ability 
to  withstand  the  effects  of  the  accident  much  lowered  thereby.  The 
Industrial  Accident  Commission  found  that  death  was  proximately 
caused  by  the  accident,  and  awarded  a  death  benefit  of  three  thousand 
one  hundred  twenty  dollars  ($3,120.00),  payable  in  the  sum  of  one 
hundred  forty-three  dollars  ($143.00)  cash  in  hand,  this  amount  rep- 
resenting the  weekly  payments  accrued  up  to  June  28,  1914;  the 
remainder  to  be  paid  in  installments  of  thirteen  dollars  ($13.00)  per 
week  for  two  hundred  and  twenty-nine  weeks,  and  until  wholly  paid. 
The  applicant  was  also  awarded  the  reasonable  value  of  medical  services 
rendered  to  deceased,  to  be  paid  to  the  parties  entitled  to  receive 
the  same.  H.  L.  White, 
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On  the  26tti  day  of  March,  1914,  one  John  W.  Smith,  a  longshoi 
was  knocked  into  the  bay  by  accident  while  in  the  employment  of  the 
McPhee  Stevedoring  Company  and  bo  injured  that  death  followed  on 
the  29th  day  of  March. 

The  only  dependent  was  one  Mary  M.  Smith,  who  claimed  to  be  the 
widow  of  said  John  W.  Smith,  deceased,  and  who  made  application  for 
the  payment  of  death  benefit  provided  in  such  oases  by  the  Workmen 's 
Compensation,  Insurance  and  Safety  Act.  Defendants  resisted  the 
■  claim  and  application  was  duly  filed  before  this  Commission  for  the 
adjustment  of  the  controversy. 

At  the  time  of  the  hearing  defendants  resisted  mainly  on  the  ground 
that  the  injury  received  by  accident  was  not  the  proximate  canse  of  the 
death  of  said  John  W.  Smith,  but  at  the  hearing  this  contention  was  not 
sustained  and  an  award  was  accordingly  made  on  behalf  of  the  appli- 
cant. 

The  application  for  rehearing  was  based  upon  the  contention  that 
said  Mary  M.  Smith  was  not  in  fact  the  wife  of  John  W.  Smith,  deceased, 
and  had  never  been  married  to  him.  At  the  rehearing  held  upon  this 
issue  the  evidence  offered  in  support  of  this  contention  was  insuflScient 
to  establish  it,  and  would  not  be  entitled  to  serious  consideration,  were 
it  not  for  the  fact  that  the  burden  of  proof  rests  upon  the  applicant  to 
establish  the  fact  of  marriage. 

This  applicant  found  it  difficult  to  do.  It  is  a  matter  of  common 
knowledge  that  the  public  records  of  licenses  and  marriages  in  the  city 
of  San  Francisco  were  destroyed  by  the  great  fire  of  April  18,  1906, 
and,  therefore,  it  was  not  possible  to  establish  marriage  by  public 
records.  Applicant  testified  also  that  her  own  home  was  destroyed 
thereafter  with  practically  everything  in  it  so  that  her  marriage  certifi- 
cate was  burned  up  with  her  household  goods,  but  she  protests  that  she 
was  regularly  married  to  the  deceased  employee  in  1891,  in  San  Fran- 
cisco, and  that  she  had  lived  with  said  John  W.  Smith  as  his  wife  from 
that  date  until  the  date  of  his  deatli.  She  testified  that  she  was  married 
by  a  justice  of  the  peace,  but  could  not  recollect  his  name.  She  testi- 
fied that  there  were  two  witnesses  to  the  marriage,  one  of  whom  was 
Frank  Harrison,  who  died  many  years  ago. 

Diligent  inrjuiry  bv  the  Comniissiim's  spccisil  investigator  failed  to 
throw  any  light  upon  the  subject  of  marriage,  but  applicant's  evidence 
was  corroborated  by  other  evidence  in  important  particulars,  and  con- 
tradicted in  other  particulars.  In  the  course  of  the  investigation  it 
was  learned  that  in  August,  1900,  the  deceased,  John  W.  Smith,  took 
out  a  benefit  certificate  with  the  Woodmen  of  the  World,  for  one 
thousand  dollars  ($1,000.00),  and  upon  application  to  the  home  office 
nf  that  organization,  a  copy  of  the  application  wa-s  procured,  which 
showed  that  as  long  ago  as  the  14th  day  of  June,  1900,  the  deceased. 
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John  W.  Smith,  had  named  Mary  M.  Smith  bs  his  wife  and  made  her 
the  beneficiary  of  auch  insurance. 

While  the  documentary  evidence  which  applicant  was  able  to  procure 
of  her  marriage  lacked  much  of  specifically  establishing  the  fact  of 
marrii^e,  We  think  that  the  fact  established  by  evidence  that  she  had 
lived  with  John  W.  Smith  as  liis  wife  and  was  ho  regarded  by  him  and 
BO  designated  when  he  took  out  an  insurance  policy  for  her  benefit, 
taken  together  with  the  matter  of  common  knowledge  that  the  records 
in  this  city  are  all  destroyed,  are  suflBcient  to  warrant  the  finding  that 
applicant  was  the  wife  of  said  John  W.  Smith,  was  living  with  him 
as  aoch  at  the  time  of  his  death  and  was  wholly  dependent  upon  him 
for  her  support. 

For  the  reasons  foregoing,  the  award  made  and  entered  June  30, 1914, 
is  hereby  confirmed. 

A.   J.    PlLlSBUET, 

Will  J.  French, 

Commissioners. 

Note.— It  appearing  thjit  the  appUennt,  Mary  M.  Smith,  was  Incompetent,  Hie  Com- 
mission, on  November  7,  1914.  appointed  the  Associated  Charities  of  San  t'ranclaco  as 
trustee  for  the  expenditure  ot  the  death  tieneflt  awarded  to  the  applicant,  under  a  bond 
required  by  law  in  the  sum  of  two  hundred  dollars  (}20a.OO>. 


(No.  174-^unc  30,  1914.) 
(Chapter  176,  Laws  1913,) 

E.  BOOKKR,  Applkaai.  \8.  It.  P.  StIIEtJ>R  &  SON,  anu  COMMONWEALTH 
BONDING  AND  CASUALTX  INSURANCE  COMPANY  OF  ARIZONA, 
(a  oobporation),  Detendantt. 

Walker  <fe  North,  attorneys,  for  Applicant, 

A.  M.  Scott,  special  agent  of  the  Commonwealth  Bonding  and 
Casualty  Insurance  Company  of  Arizona,  for  Defendants. 
This  is  an  application  for  a  permanent  partial  disability  indemnity. 
E.  Booker,  the  applicant,  was  injured  by  accident  on  February  11, 
1914,  while  in  the  employ  of  defendants  R.  P.  Shields  &  Sons,  by  having 
his  hand  crushed  by  a  steel  beam  which  he  was  helping  to  move.  The 
injury  resulted  in  the  loss  of  two  fingers.  Medical  and  surgical 
attention  was  provided  by  the  insurance  carrier.  An  award  was  made 
on  June  30,  1914,  of  one  hundred  seventy-eight  dollars  and  fifty  cents 
($178,50),  less  the  sum  of  thirty-seven  dollars  and  forty-eight  cents 
($37.48),  previously  paid  to  applicant  on  this  account;  the  amount  of 
the  award  being  determined  upon  the  basis  of  a  four  and  one  fourth  per 
cent  permanent  di.sability  and  average  weekly  earnings  of  sixteen 
dollars  and  fifteen  cents  ($16.15). 

H.  L,  White, 
,  Secretary. 
Digitizeoi-J 
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(No.  175— June  30,  1914.) 
(Chapter  176,  Laws  1913.) 

BELLE  S.  BENNETT,  Applicant.  ™,  SAN  BUENAVENTURA  WHARF 
COMI'AXy.  AND  TIIR  KMPI.OYBRS'  T^IABILITY  ASSURANCE  CORl-O- 
RATION,  LIMITED,  OF  LONDON.  ENGLAND,  Defendants. 

Total  ob  Partial  Depen ok bcy— Other  Pbopertt  of  Defendant. — Where  a 
mother  is  living  with  ber  sod,  and  has  no  other  reBources  except  a  few  hundreA 
doilara,  whicb  sbe  is  keeping  for  bd  emergenc;,  and  where  the  mother  advani.'es 
a  portion  of  this  sum  for  hoasebold  eipeDBes  because  of  financial  eilgencf,  but 
expects  to  have  the  amount  repaid  Inter,  tbe  mother  ia  wboll;  dependent  upon 
Huch  son  for  support. 

Findings  or  Fact. — Evidence  held  to  establish  fact  of  death  from  accident  received 
in  the  course  of  empioj'ment  of  deceased. 

This  was  an  application  for  a  death  benefit.  Applicant  was  the 
mother  of  Jay  S.  Bennett,  the  deceased,  and  was  found  to  be  wholly 
dependent  upon  him  for  support.  The  facts  are  stated  in  the  opinion. 
An  award  wan  made  in  the  sum  of  two  thousand  eighty-one  dollars  and 
four  cents  ($2,081.04)  payable  as  follows:  to  applicant's  attorney  as 
a  reasonable  attorney  fee,  the  sum  of  twenty-five  dollars  (¥25.00) ;  to 
applicant  for  weekly  payments  due  up  to  June  17,  1914.  one  hundred 
twenty-two  dollars  and  thirty-nine  cents  ($122.39)  ;  the  remainder  to 
be  paid  to  applicant  at  the  rate  of  eight  dollars  and  sixty-seven  cents 
($S.S7)  per  week  for  each  and  every  week  from  and  after  the  17th  day 
of  June,  1914,  for  two  hundred  twenty-three  consecutive  weeks  and 
until  fully  paid. 

Merle  J.  Hogcrs,  attorney,  for  Applicant. 

Oeorge  E.  Farrand,  attorney,   for  defendant  San  Buenaventura 

Wharf  Company. 
n.  C.  Huntington,  attorney,  for  defendant  Employers'  Liability 
Assurance  Coriforation,  Limited,  of  London,  England. 

On  the  morning  of  the  3d  of  February,  1914,  one  Jay  S.  Bennett, 
employed  by  the  San  Buenaventura  Wharf  Company,  entered  upon 
his  employment  as  a  laborer,  under  the  superintendeney  of  Mr.  Melvem 
Dimmirk,  who  was  warehouse  and  wharf  foreman. 

The  work  assigned  to  Bennett  was  to  report  between  three  and  four 
o'clock  in  the  morning,  and  in  co-operation  with  one  Nealand  Lamar 
to  get  some  cars  of  beans  down  the  wharf  for  the  steamer  to  go  to 
work  on  as  soon  as  she  docked. 

Bennett  did  as  agreed,  and  the  two  started  a  car  down  the  wharf. 
Bennett  declined  to  go  on  the  ear  because  the  brake  was  out  of 
condition,  and  Lamar  went  on  in  his  place,  Bennett  took  his  lantern 
and  went  down  the  wharf  in  search  of  a  chuck  block  with  which  to  stop 
the  car  when  it  reached  the  proper  point,  in  order  to  prevent  its  goinj; 
off  the  end  of  the  wharf  into  the  ocean,  as  it  might  do  if  it  got  too 


INDUSTRIAL   ACCIDENT   COMMISSIOK  DECISIONS.  201 

much  under  headway,  the  brake  on  the  ear  being  out  of  condition.  It 
was  dark,  and  the  only  light  the  men  had  was  that  from  the  lanterns, 
each  one  having  a  lantern. 

It  appears  likely  from  the  testimony  that  Bennett  was  not  at  first 
suceessful  in  finding  the  ehuek  block,  and  Lamar  went  to  see  what  had 
become  of  him  and  saw  the  lantern  mo\ing  about  some  distance  down 
the  wharf,  and  then,  all  at  once,  the  light  from  the  lantern  disappeared. 
Lamar  waited  a  few  moments,  and  called  for  Bennett,  and  receiving 
no  answer  went  in  search  of  him,  hut  was  unable  to  find  him, 

lie  gave  the  alarm  to  Mr.  Dimmick,  who  presently  arrived  upon  the 
scene,  and  Dimmick  called  help,  but  the  search  was  in  vain.  The 
body,  however,  was  found  some  weeks  later  in  the  vicinity  of  Santa 
Barbara,  and  was  identified  as  being  the  body  of  Bennett. 

The  applicant  in  this  case,  Mrs.  Belle  S.  Bennett,  ia  the  mother  of 
the  deceased  workman.  Jay  S.  Bennett,  and  made  application  for  the 
death  benefit  provided  by  law  in  such  ca.ses.  The  defendant  San 
Buenaventura  Wharf  Company  was  insured  by  the  Employers'  Lia- 
bility Assurance  Corporation,  Limited,  of  London,  England,  and  said 
corporation  has  assumed  all  liability  growing  out  of  this  proceeding,  but 
said  corporation  resists  the  claim  of  applicant  upon  practically  all 
issues  raised  in  the  application  of  the  said  Belle  S.  Bennett. 

Evidence  was  taken  Defore  Mr.  H.  H.  Kinney,  special  referee,  at 
Ventura,  California,  on  May  26,  1914,  which  evidence,  in  the  opinion 
of  the  Industrial  Accident  Commission,  establishes  all  of  the  facts 
necessary  to  establish  the  claim  of  applicant  as  a  dependant  of  said 
deceased  employee.  The  only  issue  about  which  there  was  in  the  minds 
of  the  Commissioners  any  doubt,  was  that  as  to  whether  or  not  the 
applicant  was  wholly  or  partially  dependent  upon  her  son  for  her 
support.  At  his  instance  nearly  a  year  before  the  accident  complained 
of,  she  had  come  from  Covina,  California,  to  Ventura,  California, 
where  he  had  prepared  a  home  for  her,  the  expense  of  which  he  had 
borne,  with  the  exception  that  an  occasion  arising  when  he  needed  to 
send  some  money  to  Idaho  to  pay  interest  on  money  owing,  he  permitted 
her  to  pay  some  rent  on  the  house  which  they  occupied,  out  of  a  sum 
of  three  hundred  dollars  ($300)  which  she  still  had  of  a  legacy 
amounting  to  five  hundred  dollars  ($500)  received  a  year  previously 
by  reason  of  the  death  of  a  sister ;  it  was  the  understanding  at  the  time 
that  this  amount  would  be  returned  to  her  by  her  son  at  a  later  date, 
and  was  in  fact  a  loan  to  him  out  of  this  small  fund,  which  had  eome 
to  her  as  above  stated.  Other  than  this  the  entire  cost  of  her  support 
had  been  borne  by  the  son.  who  had  no  other  dependents  upon  him, 
and  whose  ambition  it  was  to  make  a  home  for  his  mother. 

Our  understanding  of  the  law  is  that  dependency,  within  the  meaning 
of  the  act,  is  for  support,  for  the  maintenance  of  a  standard  of  living 
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suited  to  the  conditioQ  and  position  in  life  of  the  parties.  Dependency 
does  not  necessarily  imply  pauperism.  It  is  not  inconsistent  with  the 
possession  of  property,  and  we  regard  dependency  as  being  wholly  in 
those  cases  where  the  alleged  dependent  has  no  other  source  of  income. 
We  think  that  the  fact  that  such  dependent  has  property,  or  a  small 
hoard  of  money  kept  for  some  unforeseen  contingency,  does  not,  of 
itself,  make  snch  dependence  partial  and  not  total. 

If,  however,  a  dependent  has  some  other  substantial  and  fairly  certain 
source  of  income  which  is  used  for  support  in  common  with  the  earnings 
of  the  person  upon  whom  one  claims  to  be  dependent,  that  would,  we 
think,  make  the  dependency  partial  and  not  total. 

In  this  case  there  was  no  other  source  of  income,  or  support,  escept 
this  amount  of  $300.00  held  for  some  exigency,  and  in  part  loaned 
because  of  such  exigency. 

For  these  reasons  we  find  the  applicant  in  this  case  fully  dependent 

upon  her  deceased  son  for  her  support,  and  entitled  to  three  times  his 

average  annual  earnings,  A.  J.  PiLLSBtJRY, 

"Wdjj  J.'Fbench, 

Commissioners. 

Note. — On  July  14.  1911.  a.n  application  (or  rehearing:  was  flted  by  the  defendants. 

ihe  same  being  denied  by  the  Commieslon  July  27,  t»l4.    J  ■—  " ■ -*—" 

on  July  H,  1914,  to  subBtituIe  thp  EmployerB'  Liability  ; 

of  Ijondon,  England,  for  the  San  Buenaventura  Wharf  Company. 


(No.  193— June  30,  1914.) 

(Chapter  176,  Lbwb  1»13.) 

ANTON  KREBS,  Applicant,  vs.  PACIKIC  TELEPHONE  AND  TELEGRAPH 

COMPANY,  Deiendant. 

Howel  Jones,  attorney,  for  Applicant. 

Molt  <6  Dillon,  attorneys,  for  Defendant. 
This  is  an  application  for  a  temporary  total  disability  benefit. 
Applicant,  Anton  Krebs,  was  employed  as  a  janitor  by  defendant 
Pacific  Telephone  and  Telegraph  Company,  and  claimed  to  have  been 
injured  on  April  2,  1914,  while  working  in  such  employment,  by 
straining  his  back  in  doing  some  heavy  lifting.  Applicant's  complaints 
and  description  of  his  eonditi<in  tended  to  show  that  be  had  received 
8  sprain  in  the  gluteal  muscles,  and  an  inflammation  of  the  sciatic  nerve, 
but  there  were  no  phy-iical  indications  of  injury  apart  from  his  own 
statements  which  would  prove  or  disprove  such  condition.  After 
hearing  further  testimony  an  award  was  made  on  June  30,  1914,  of 
forty  dollars  and  seventy-one  cents  ($40.71),  this  amount  being  for 
temporary  total  disability  for  five  and  three-sevenths  weeks.  Applicant 
was  also  awarded  his  medical  expenses.  H.  L.  White, 

Secretary. 


Digitiz 
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(No.  186— June  30,  1914.) 

(Chapter  17S.  Laws  19IS.) 

MRS.  FANNY  HUGHES,  Applicant,  vs.  L.  P.  DBGEN  BELTING  COMPANY 
AND  GUARDIAN  CASUALTY  AND  GUARANTY  COMPANT,  Defendant,. 

Pboxihatb  Cause — Death  fbou  Combined  Result  of  Accident  and  Disease. — 
Where  an  employee  is  Buffering  from  old  age,  paralysis  agitans  and  chronic 
mfocardltis,  and  the  testimony  of  attending  physicians  is  that  these  diseases 
are  certain  to  canse  death  before  long,  bat  that,  barring  accidents,  the 
employee -ma;  live  for  many  months,  or  even  for  some  years,  and  aucb  employee 
is  injured  by  accident  while  working  at  his  employment,  receiving  a  fracture 
of  the  femur,  and  dies  sii  weeks  later  from  the  combined  result  of  all  the 
causes  mentioned  :  hrJd,  that  such  accidental  iujury  is  a  proximate  cause  of  the 
death  and  is  compensable. 

Proximate  Cause  of  Deatu — Test  op. — It  is  sometimes  not  easy  to  tell  at  what 
point  in  the  chain  of  causation  causes  cease  to  become  proximate  and  become 
remote,  or  cease  to  be  remote  and  become  proiimaCe.  The  determination  of 
the  proximate  or  remote  nature  of  any  incideot  in  the  chain  of  cauBation  calls 
for  sound  judgment  on  the  facts  of  each  case  aa  it  arises.  No  general  rale  can 
be  laid  down. 

Medical  and  Surgical  Service* — Nursing — Liability  FOB.^The  employer  or  his 
insurance  carrier  is  only  chargeable  for  the  services  of  nuisea  where  the 
physician  in  charge  either  authorizes,  requires  or  consents  to  the  employment 
of  such  nurses.  Evidence  here  held  to  show  that  the  emptoymeat  of  nurses  was 
with  the  consent  of  the  phj'sician  in  charge. 

Id. — Patient  Not  Sent  to  I Iospital^Li ability  fob  Services  Rendered  at 
HouE.-~Where  the  attending  physician  advises,  but  does  not  insist  thai  the 
patient  be  sent  to  a  hospital,  but  the  family  or  dependents  do  not  have  him 
so  removed,  aud  at  DO  stage  of  the  proceeding  is  there  a  specific  demand  that 
lie  be  sent  to  a  hospital  or  a  specific  refusal  m  to  do,  it  can  not  be  said  that  the 
insurance  carrier  is  exempted  from  the  requirement  to  pay  for  the  reasonable 
value  of  services  rendered  to  the  patient  at  his  home. 

This  is  an  application  for  a  death  benefit.  The  applicant  is  the  widow 
of  John  H.  Hughes,  deceased.  The  facta  are  stated  in  the  opinion. 
An  award  was  made  in  the  sum  of  one  thousand  dollars  ($1,000.00), 
payable  as  follows :  the  sum  of  forty-five  dollars  and  eighty-seven  cents 
($45.87)  cash  in  hand,  less  eight  dollars  and  thirty-two  cents  ($8.32) 
previously  paid  on  this  account,  the  larger  amount  being  the  sum  of 
weekly  payments  accrued  up  to  Ji7ly  1,  1914;  the  remainder  to  be 
paid  in  fortnightly  installments  of  eight  dollars  and  thirty-four  cents 
($8.34)  each  for  one  hundred  and  fourteen  such  fortnightly  periods, 
with  a  final  payment  of  four  dollars  and  seventeen  .cents  ($4.17)  to 
complete  the  award. 

E.  H.  Hughes,  for  Applicant. 

Barry  J.  Colding,  attorney,  for  Defendants. 

One  John  H.  Hughes,  sixty-eight  years  of  agt,  was,  on  the  31st  day 

of  March,  injured  by  accident  w^hile  in  the  employment  of  the  L.  P. 

Degen  Belting  Company,  by  failing  in  an  unfinished  building,  as  a 

result  of  which  he  sustained  an  intereapsular  fracture  of  the  neck  of 
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the  left  femur.  He  was  taken  to  his  home  and  treated  until  the  14th 
day  of  May,  when  he  died.  The  injured  employee  had  for  some  five 
or  six  years  suffered  from  chronic  myocarditis.  He  was  generally  in 
feeble  health  and  worked  only  two  days  in  the  week,  for  which  he 
received  a  salary  of  twenty-five  dollars  ($25.00)  per  month  from  the 
L.  P.  Degen  Belting  C'<impany,  in  whose  employment  he  had  been  for 
many  years.  The  applicant  is  the  widow  of  said  John  H.  Hughes  and 
made  claim  for  the  death  benefit  provided  by  law  in  such  cases,  the 
claim  being  resisted  by  the  defendant  Guardian  Casualty  and  Guaranty 
Company  substantially  on  the  grounds — 

First — That  the  accident  which  forms  the  subject-matter  of  this 
controversy  was  not  the  jiroximate  cause  of  the  death  of  said  John  H. 
Hughes,  but  that  said  death  wns  due  to  old  age,  paralysis  agitans  and 
chronic  myocarditis; 

Second — That  the  defendant  Gnardian  Ca.snalty  and  Guaranty  Com- 
pany had  furnished  all  necessary  medical  and  surgical  treatment  as 
provided  in  section  15  (a)  of  the  Workmen's  Compensation,  Insurance 
and  Safety  Act,  and  that  they  had  no  knowledge  or  information  of  the 
employment  of  any  nurse  or  nurses  and  denied  responsibility  for  such 
employment. 

The  issue  as  to  the  proximate  cause  of  death  from  accident  is  not 
free  from  difficulty.  It  is  someliinc-s  not  easy  to  tell  at  what  point  in 
the  chain  of  causation  causes  cease  to  be  proximate  and  become  remote, 
or  cease  to  be  remote  and  become  proximate.  The  determination  of  the 
proximate  or  remote  natnre  of 'any  incident  in  the  chain  of  cau.sation 
calls  for  sound  judgment  and  we  doubt  the  formulation  of  any  rule  that 
eould  justly  be  applied  in  all  cases,  and,  therefore,  this  Commission 
mnst,  in  each  ease,  be  guided  by  the  testimony  and  advice  of  physicians 
competent  to  testify  and  advise. 

Medical  testimony  presented  at  the  hearing  showed  that  the  injured 
employee  was  in  poor  health ;  that  he  probably  had  not  many  years  to 
live;  that  the  disea.ses  from  which  he  suffered  were  progressive  and 
their  culmination  in  death  not  a  matter  of  doubt,  but  it  was  conceded 
by  the  defendants'  physicians  in  charge  of  the  case  that,  but  for  the 
accident  which  forms  the  basis  of  this  controversy,  there  was  reasonable 
expectation  that  the  injured  employee  would  have  lived  a  good  many 
months  and  probably  some  years  before  death  resulting  from  his 
chronic  myocarditis  wonld  overtake  him.  Therefore,  we  find  that  the 
accident  was  the  proximate  cause  of  the  death  and  have  awarded  the 
death  benefit  accordingly.. 

With  relation  to  the  payment  of  the  services  of  nurses  the  employer 
or  his  iHsurance  carrier  are  only  chargeable  for  the  services  of  nurses 
when  the  phj-sieian  in  charge  either  authorizes,  requires  or  consents  to 


D.gitizecbyG00glc 


INDUSTRIAL  ACCIDENT   COSIMISSION   DECISIONS.  205 

the  employment  of  aueh  nurses.  In  this  case  it  soeins  that  the  physician 
in  charge  was  not  consulted  about  the  employment  of  nurses,  but  did 
know  that  nurses  were  in  attendance  and  was  of  the  opinion  that  their 
services  were  required.  Wc  think  that,  under  the  eircnmstaneea,  the 
applicant  was  justified  in  nssuminp  that  the  cmployraent  of  nurses  was 
with  the  consent  of  the  physician  in  change.  While  the  physician  in 
charge.  Dr.  Bertram  Stone,  was  not,  in  the  first  instance,  employed  by 
the  defendants,  but  was  employed  by  the  family,  yet  the  defendants 
acquiesced  in  such  employment  provided  it  could  be  gotten  at  the  usual 
rate  paid  by  defendant  insurance  company  for  anch  work. 

Some  objection  was  also  made  to  the  removal  of  the  patient  to  a 
hospital  for  treatment.  It  was  advised  by  the  physicians  in  charge, 
but  not  insisted  npon,  and  applicant  and  her  family  expressed  a 
disinclination  to  have  the  injured  workman  removed  to  a  hospital,  but 
at  no  stage  of  the  proceeding  was  there  made  a  specific  demand  for 
such  removal  or  a  specific  refusal  to  comply  with  such  demand.  In 
the  absence  of  such  demand  or  refusal  we  do  not  think  that  the 
insurance  carrier  is  exempt  from  the  requirement  to  pay  the  reasonable 
value  of  the  services  rendered,  but,  in  all  such  cases,  that  issue  of 
reasonable  value  must  be  determined  by  this  Commission  npon  the 
presentation  of  itemized  accounts  of  the  services  rendered  and  must  be 
approved  by  this  Commission  before  they  become  a  charge  against  the 
defendant  insurance  carrier. 

Wii,L  J.  French, 

A.  J.  PlLLKBUKY, 

Commissioners. 


(No.  215— June  30,  1914.) 


Ocorge  I.  Daridxon.  in  propria  persona,  for  Appellant. 

V.  J.  North,  adjuster,  for  defendant  JIaryland  (^^asualty  Company. 

C.  J.  Kiibach,  president,  for  defendant  C.  J,  Kubach  Company. 
This  is  an  application  for  compensation  for  a  temporary  total 
disability.  The  applicant,  George  I.  Davidson,  was  injured  on  April 
20,  1914,  while  working  in  the  employ  of  the  C.  J.  Kubach  Company 
as  a  carpenter,  by  being  struck  upon  the  head  by  a  falling  timber. 
The  only  question  raised  was  as  to  the  duration  of  the  disability,  the 
applicant  complaining  of  diz-ziness  alleged  to  be  due  to  a  slight  con- 
cussion of  the  brain,  and  lasting  for  two  months  or  more.  The  medical 
testimony  tended  to  show  that  there  was  no  eoncnssion,  inasmuch  as 
the  dizziness  did  not  develop  until  several  days  after  the  accident,  and 
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that  the  subsequent  discomfort  was  due  rather  to  biliousness  and  lack 
of  exercise.  The  Industrial  Accident  Commission  therefore  held  that 
the  evidence  produced  was  insufficient  to  establish  any  disability  attrib- 
utable to  the  accident  lasting  beyond  the  watting  period  of  two  weeks, 
and  denied  compensation.  Medical  and  surgical  attention  required  was 
furnished  by  the  insurance  carrier. 

11.  L.  "White, 
Secretary. 


(No.  158— July  1,  1914.) 

(Chapter  ITG.   Laws  1313.) 
MKS.   FURIGA  RENALDI.   Applic. 


P.  H.  Johnson,  attorney,  for  Applicant. 

J.  B.  Gibsou,  attorney,  for  Defendant. 
This  is  an  appliration  for  a  death  benefit.  Applicant  was  the  mother 
of  Samuel  Renaldi.  deceased,  who  had  been  employed  by  the  city  of 
Rocklin  as  city  marshal,  and  on  February  18,  1914,  had  been  shot  and 
killed  while  making  an  arrest.  The  only  controversy  was  over  the 
average  annual  earnings  of  deceased  in  such  employment,  and  the 
amount  of  the  death  benefit  to  be  calculated  therefrom.  The  testimony 
showed  that  deceased  had  been  paid  twenty-five  dollars  ($25.00)  per 
month  as  salary,  plus  eommi,ssions  from  taxes  collected,  income  from 
license  collections,  and  sundry  fees  for  making  arrests,  etc.  An  award 
was  made  in  the  sum  of  one  thousand  five  hundred  fifteen  dollars 
($1,515.00),  this  amount  being  three  times  the  sum  determined  to 
represent  the  average  annual  earnings  of  deceased,  payable  as  follows : 
a  reasonable  attorney's  fee  of  fifty  dollars  ($50.00) ;  to  applicant  upon 
notice  of  the  award,  seven  dollars  and  twenty-seven  cents  ($7.27) ;  to 
applicant  thereafter  monthly  the  sum  of  twenty-^ieven  dollars  and 
thirty-six  cents  ($27.36)  nntil  the  balance  due  be  fully  paid,  with  a 
final  payment  of  twelve  dollars  and  thirty-seven  cents  ($12.37)  to 
complete  the  award.  Defendant  was  also  ordered  to  pay  medical  and 
surgical  charges  tor  attending  the  deceased  from  the  time  of  the  injury 
until  his  death,  in  the  sum  of  one  hundri^  forty -three  dollars  and  tHirty 
cents  ($143.30). 

II.  L.  White, 
Secretary. 


D.gitizecbyG00glc 
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(No.  176~Joly  1,  1914.) 

(Chapter  ITS,  I^vs  1913.) 

J.  T.  PONDBE,  Appliciint,  tb.  ADAMS  &  McBRATNEY,  Defenianti. 

WiLFDi.  MiacoNDiTCT — Erbob  of  Judguent — Cabelessness. — Where  an  employee 

unDeceaaarily  resortB  to  a  dBngeroua  machine  in  doing  work  for  his  enplojer, 
instead  o(  using  the  regular  tools  for  such  work,  and  it  is  shown  to  be  bad 
judgment  to  uae  such  machine  lor  such  work,  but  the  employee  is  not  forblddeD 
bj  his  employer  to  use  the  machine,  injuries  received  in  the  course  of  the  use 
of  such  machine  are  not  caused  by  wilful  misconduct  and  the  injured  employee 
is  entitled  to  compensation. 

This  is  an  application  for  compensation  for  permanent  partial  dis- 
ability. The  facts  are  stated  in  the  opinion.  The  only  issues  raised  at 
the  hearing  were  as  to  whether  or  not  applicant  was  guilty  of  wilful 
misconduct  and  also  the  amount  of  the  average  earnings  of  applicant. 
The  evidence  dLsclosed  no  wilful  misconduct  and  showed  that  applicant 
had  been  working  for  defendants  for  about  two  weeks  at  the  rate  of 
four  dollars  ($4.00)  per  day,  and  previous  to  this  employment  had  been 
paid  three  dollars  ($3.00)  per  day  for  the  past  year  or  more. 
Compensation  was  accordingly  awarded  in  the  sum  of  one  thousand 
five  hundred  ninety-seven  dollars  and  fifty  cents  ($1,597.50),  payable 
in  a  lump  sum  of  one  hundred  thirty-five  dollars  ($135.00),  and  the 
remainder  at  the  rate  of  eleven  dollars  and  twenty-five  cents  ($11.25) 
Ijer  week.  This  amount  was  calculated  upon  an  average  weekly  wage 
of  seventeen  dollars  and  thirty-one  cents  ($17.31).  Applicant  was  also 
awarded  the  reasonable  value  of  medical  and  surgical  services  rendered 
to  him. 

J.  T.  Ponder,  in  propria  persona,  for  Applicant. 
Joseph  Barcroft,  attorney,  for  Defendant. 

J.  T.  Ponder  is  a  blacksmith,  and,  on  the  24th  day  of  March,  1914, 
was  in  the  employment  of  Adams  &  McBratoey,  at  Madera,  California. 
A  piece  of  work  assigned  to  him  was  the  fitting  of  a  board  to  be  used 
as  part  of  a  dray  and,  in  so  doing,  he  stepped  to  a  power  planer  to 
prepare  the  piece  for  its  purpose.  In  some  way  the  board  was  knocked 
from  under  his  hand  and  his  left  hand  went  upon  the  knives  of  the 
planer,  amputating  the  index  finger  at  the  first  joint,  the  middle  finger 
at  the  second  joint,  the  ring  finger  a  little  above  the  second  joint  and 
the  little  finger  at  the  second  joint.  He  applied  for  compensation, 
which  was  refused  on  the  ground  that,  in  using  the  planing  machine 
for  such  purpose,  applicant  was  guilty  of  wilful  misconduct. 

Upon  the  hearing  before  the  referee,  David  Adams,  of  the  firm  of 
Adams  &  McBratney,  and  one  of  the  defendants  herein,  testified,  in 
substance,  that  Ponder 's  use  of  the  planer  was  not  in  violation  of  the 
rules  of  the  shop  or  of  orders,  and  the  most  severe  criticism  of  applicant 
made  by  the  defendants  was  that  he  might  have  used  a  drawing  knife 
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to  bring  the  board  to  the  desired  size  aad  should  have  done  so  ia  this 
particular  instance. 

This  state  of  fat-ts  places  the  injured  employee  very  far  from  the 
charge  of  wilful  misconduct  within  the  meaning  of  the  act.  The  worst 
that  can  be  said  of  him  is  that  he  had  committed  a  mistake  of  judgment 
to  his  own  and  his  employer's  hurt,  a  risk  that  every  employer  takes 
when  he  puts  men  to  work  with  the  expectation  of  profiting  by  their 
labor,  and  such  mistakes  of  judgment  do  not  constitute  wilful  miscon- 
duct within  the  meaning  of  the  Workmen's  Compensation,  Insurance 
and  Safety  Act. 

Mistakes  of  judgment  we  all  of  us  make.  It  is  altogether  probable 
that  the  machine  in  question  could,  at  the  cost  of  a  few  dollars,  have 
been  so  protected  as  to  render  such  an  accident  impossible  and  that  it 
was  not  so  protected  may  be  regarded  as  a  mistake  in  judgment  on  the 
part  of  defendants.  If  the  machine  was  regarded  as  dangerous  and  not 
proper  to  be  used  in  such  cases,  defendants  should  have  made  rules  or 
issued  orders  to  that  effect,  and  that  they  did  not  do  so  was  a  mistake 
in  judgment.  It  was  also  a  mistake  in  judgment  that  defendants  had 
not  insured  against  the  hazard  of  such  accident  and  so  passed  the  cost 
of  it  on  to  the  industry. 

Where  such  mutual  mistakes  of  judgment  exist  it  is  not  improper 
that  the  law  should  apportion  the  resulting  loss  between  employer  and 
employee  as  it  does  in  this  instance,  requiring  the  employers  to  pay  the 
medical  bill  and  sixty-five  per  cent  (65';^)  of  the  weekly  earnings  of 
the  employee  for  one  hundred  forty-two  weeks,  and  requiring  the 
injured  employee  to  stand  thirty-five  per  cent  (35%)  of  such  loss  in 
wages  for  such  one  hundred  forty-two  weeks,  and,  thereafter,  to  bear 
the  burden  of  his  crippled  hand  for  tlie  rest  of  his  life.  The  larger 
half  of  the  burden  rests  upon,  and  must  be  borne  by,  the  injured  man 
and  not  his  employers. 

As  the  Workmen's  Compensation,  Insurance  and  Safety  Act  becomes 
better  understood  there  will  be  fewer  such  mistakes  of  judgment  in 
using  machines  when  not  needed  to  be  usM>d,  in  having  them  unprotected 
when  they  can  easily  be  made  safe,  and  in  personally  assuming  the 
burden  of  insurance  when  it  can  be  insured  against  at  n^latively  small 
cost  any  da.y  in  the  week.  Jlpaiitime,  such  unfortunate  instances  as 
the  one  under  consideration  are  great  educators  in  the  application  of 
sounder  judgments  in  indnstrial  aftuirs.  A.  J.  Pii-r^nuRY, 

Wii.i,  J.  French, 

Commissioners. 


Note. — Following  the  decision  o(  tlie  CDmmisslon  In  tills  case  a.  certified  capy 
at  Ihp  finillnt^  anil  awEinl  were  nie<l  with  the  Superior  Court  unit  execution  tnken 
out  thereon.     The  appllr^ant  experienced  conHtdernhle  dlRli-ulty  In  obtaining  his  pAy- 

nied  n  voluntary  petlllon  In  hnnkruplcy  in  tlie  United  Statea  District  Court  To 
r;i('liilalc  thi'  preid'nliillon  of  the  applicant's  claim  In  the  bankruptcy  proMedlng^ 
the  InduHtrliil  Accident  Commission  on  DfceinbiT  12,  1914,  ent<T.'<l  lla  order  commul- 
InB  the  balnnt-e  of  Hip  wppkly  [wiymenla  of  the  award  to  a  lump  sum  amounting  to 
one  thousand  one  hundred  twenty-four  dollars  and  nInety-sIx  cents  (tl.l24,9«i. . 
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{No.  201— July  1,  1914.) 

(Chapter  ITS.  L.ikivs  1913.) 


ACCIDENTAI,    INJUBT— FlOIITlNQ    BETWEEN    FOREMAN    AND   LaBOBEB    UNDEB    HlM. — 

Where  a  foreman  of  a  railroad  BPction  gang  discbarges  a  laborer  because  of 
inefEcient  work,  and  in  discharging  him  attempts  to  take  his  tools  away  from 
him  and  a  fight  ensues  in  whioh  the  foreman  is  hurt,  such  Injuries  may  constitute 
acddental  injuries  suffered  in  the  course  of  the  employment,  and  compensation 
may  he  awarded  therefor. 

Scope  of  Em PI«tMENT^ Assaults.^ While  an  employee  is  ordinarily  not  entitled 
to  compensation  for  injuries  received  in  the  course  of  a  fight  with  another 
employee  during  working  hours,  for  the  reason  that  such  fight  is  usually  not 
incidental  to  the  duties  of  such  employee,  yet  where  the  person  injured  is  a 
foreman  of  a  gang  of  laborers,  and  the  risk  of  conflict  with  turbulent  workmen 
is  a  risk  which  foremen  in  such  work  may  reasonably  coDlemplale  as  incidental 
to  their  employment,  and  the  li$!ht  in  fact  arises  directly  out  of  acts  done  lu 
the  course  of  the  employment,  and  not  from  personal  quarrels  disconnected  wim 
the  work  being  done,  such  foreman  is  entitled  to  compensation  for  disability 
from  the  injuries  received. 

Wii.FUL  MiSTONoucT— tlo.\HRELi.>-G  BsTWEES  EMPLOYEES  .^Wilful  mlsconduct  Is 
nor  shown  by  evidence  that  such  foreman  acts  from  excess  of  zeal  or  want  of 
tact  or  is  technically  guilty  of  assault  and  battery  in  dealing  with  the  men  in 
his  gang,  so  long  as  he  Is  not  violntiag  any  rule  or  regulation  of  his  employer, 
and  the  act  may  reasonably  be  said  to  be  within  the  course  of  his  employment. 

"AcciPENTAi."  Injury — Test  Ok. — An  injury,  allhough  tortiously,  wilfully,  or 
criminally  inflicted,  is  nevertheless  accidental  within  the  meaning  of  the  statute. 
where  the  injury  is  suKtained  in  (he  course  of  the  employment,  and  the  risk 
of  such  injury  is  one  reasonably  contemplated  by  the  employee  in  taking  the 
employment,  and  where  the  particular  injury  is  unintended  and  unexpected  on 
the  part  of  the  victim.  For  instance,  where  a  police  officer  is  injured  by  assault 
in  the  course  of  his  duties,  or  an  employee  murdered  while  defending  bis 
employer's  property,  such  injuries  or  death  are  accidental. 

Procedure  of  Inpustrial  .Accioent  Commissio.n — Detailed  Findinuh  of  Facc. — 
In  the  opinion  of  the  Itidustrial  Accident  Commission,  it  is  not  re(|uired  by  the 
Workmen's  Compensation.  Insiirance  and  Safety  Act  to  make  its  findings  upon 
all  issues  raised  by  the  application  and  denied  in  the  answer.  It  is  required 
merely  to  make  ils  flnilings  upon  all  facts  necessary  to  be  established  to  entitle 
the  injured  employee  to  comiieiisation.  This  requirement  is  satisfled  by  a  bare 
finding  that  such  facts  are  or  are  not  established  without  going  into  detail 
thereon.  Nevertheless,  without  conceding  any  duty  so  to  do,  the  Commission 
will,  upon  special  request,  make  a  detailed  finding  upon  any  material  fact. 
(Opinion  on  order  denying  rehearing.) 

"Akirino  Out  of  the  Empi*yme.nt"— Assault  nr  Empi.otees. — The  danger  of 
being  turninl  u|>on  and  l>eatcn  by  an  unruly  emjiloyee  in  Ihc  event  of  being 
reproved  or  discliarceil  for  dis(>licdience  is  a  risk  which  every  foreman  takes,  and 
arises  out  of.  and  is  incidental  to,  bis  I'mploymeiit.  Assaults  arising  out  of  the 
exercise  of  his  aiilborily  by  a  foreman  are  to  be  distinguished  from  ordinary 
fights  between  two  workmen  upon  a.  job.     (Opinion  on  order  denying  rehearing.) 

Id.— Assaults— Duty  op  Foreman  to  Cai.l  is  I'oncE.^Where  a  foreman  is 
threatened  with  assault  by  a  tuibulent  and  unruly  workman,  it  is  not  a  defense 
to  his  application  for  compensation  for  injury  sustained  by  such  assault  that  he 
did  not  apply  to  the  imlicc  power  of  the  state  prior  lo  the  attack  to  establish  him 
in  his  authority  and  protect  htm  in  its  exercise.  The  maintenance  of  discipline 
by  every  foreman  having  a  gai)^  of  men  in  his  charge  is  an  issue  of  persooaHty. 
14— u— U5M 
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The  foreman  who  cnu  Dot  muititniu  order  and  dti^cipline  among  bis  men  aud 
obedicncP  to  liis  dir«tioiis.  sooii  ppasps  to  li*^  a  foremnn.  IIo  is  tli^refore  not 
taken  out  o(  tbe  course  of  Iiih  pnipluyment  l)y  Btanding  bia  ground  instead  of 
going  to  a  police  officer  for  protection  and  reinforcement,  (Opinion  on  order 
denying  rehearing.) 

"ACCIDEKTAL  INJVBV" — AssAtLT. — Itijiirj  Ijy  Bssault,  where  such  assault  arises 
out  of  the  employment,  is  an  injury  by  accident  within  Ibe  meaniDg  of  tbe 
Worlcmen's  Com]>ensatioD.  Insurance  and  Safety  Act.  (Opinion  on  order  deny- 
ing rehearing.) 

AvEBAOB  Daii.t  Eabmkcb — t:upLi>THeNT  T.Esa  THAN  A  I'rab. — Where  the  injured 
employee  has  worked  less  thin  one  yenr  in  the  occupation  where  he  ia  employed 
at  the  time  of  bis  injury,  bis  ni'erage  daily  earnings  are  to  be  fixed  at  the 
average  daily  wage  of  other  employees  doing  similar  work.  (Opinion  on  order 
denying  rehearing.) 

Application  for  temporary  total  disability  compensatioD.  The  facts 
are  stHted  in  the  opinion.  Compensation  was  awarded  in  the  sum  of 
one  hundred  four  dollars  and  forty-six  cents  ($104.46)  covering  the 
(veekly  payments  dne  up  to  July  1,  1914,  and  thereafter  the  sum  of 
eleven  dollars  and  twenty-five  cents  ($11.25)  per  week  during  the 
further  continuance  of  the  disability. 

L.  Rudder,  in  propria  persona,  for  Applicant. 
E.  F.  Conlin  and  George  B.  Rapp,  attorneys,  for  Defendant. 
L.  Rudder,  the  npplieant  in  this  i-ase,  was,  on  the  12th  of  April,  1914, 
foreman  in  charge  of  a  gang  of  track  repairers  in  the  employment  of 
the  Ocean  Shore  Railroad  Company.  The  gang  numbered  fifteen  or 
twenty  men,  of  which  three  were  Italians,  one  German  and  the  rest. 
Greeks,  As  to  just  what  took  place  there  is  some  controversy  in  the 
testimony,  and  yet  it  is  sufficient,  we  think,  to  establish  the  following 
facts : 

1.  That  one  Georsje  Pappas,  a  Greek,  was  not  doing  his  work  in  the 
proper  way  and  that  the  foreman.  Rudder,  remonstrated  with  him  and 
showed  him  how  to  do  the  work  right;  that  Pappas  "talked  back"  and 
that  Rudder  thereupon  dismis,sed  him  and  undertook  to  take  his  shovel 
from  him  and  that  the  Greek  resisted.  T'p  to  this  point  the  testimony 
is  substantially  to  one  effect.  The  rest  of  the  facts  are  established  by 
preponderance  of  testimony  regarded  as  credilile, 

2,  That  during  the  .scuffle  for  pos,scsMion  of  the  shovel,  Pappas  struck 
the  foreman  across  the  side  with  the  flat  of  his  shovel  whereupon 
Rudder,  saying,  in  substance,  "I'll  make  you  drop  that  shovel,"  went 
a  few  steps  up  the  track  and  laid  hold  on  a  ".iackstick,"  some  four  or 
five  feet  long  and  as  thick  as  one's  wrist,  and  returned  to  where  the 
Greek  was,  whereupon  the  Greek  struck  at  him  again  with  the  shovel, 
but  missed  his  mark,  and  Rudder  struck  the  Greek  across  the  side  of 
the  head  with  the  "jackstick,"  felling  him  to  his  knees.  The  Greek 
grabbed  Rudder  abotit  the  legs,  throwing  him  between  the  ties,  and 
then  climbing  on  top  of  him,  bit  him  on  the  face  and  arms  and  hands 
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during  a  period  of  fifteen  or  twenty  minutes,  the  injuries  resulting  in 
blood  poisoning  and  serious  disability. 

Rudder  applied  for  compensation  for  the  injuries  received,  which 
applicatlOD  is  resisted  by  the  insurance  carrier  for  the  Ocean  Shore 
Railroad  Company,  the  "Western  Indemnity  Company,  substantially  on 
the  grounds  following: 

1.  That  the  injuries  complained  of  were  not  the  result  of  any 
accident  arising  out  of  or  happening  in  the  course  of  the  employment. 

2.  That  if  the  injuries  complained  of  were  received  by  applicant, 
Rudder,  they  were  proximately  caused  by  the  wilful  misconduct  of 
said  applicant. 

An  injury  sustained  in  the  course  of  a  mere  fight  between  two  or 
more  workmen  can  not  be  regarded  as  accidental  within  the  meaning 
of  the  Workmen's  Compensation,  Insurance  and  Safety  Act,  but  in 
the  case  under  consideration  the  situation  of  the  parties  to  the  combat 
was  not  that  of  two  workmen  without  authority  or  equal  in  authority. 
Applicant  was  a  foreman  in  charge  of  a  considerable  gang  of  workman 
and  was  in  authority  over  them.  He  had  a  right  to  direct  the  men 
under  him  how  to  do  their  work,  and  if  any  of  them  neglected  or 
refused  to  do  the  work  as  directed,  applicant  had  a  right  to  take  the 
tools  from  them  and  discharge  them.  This  he  attempted  to  do  in  this 
case  with  the  result  that  the  rebellious  workman  resisted  the  effort  to 
take  the  shovel  from  his  hands  and  struck  the  foreman  with  it. 

There  is  some  question  as  to  whether  or  not  the  foreman  was  within 
his  rights  when  he  went  some  twenty  or  thirty  feet  up  the  track  and 
laid  hold  of  a  "jackstick,"  with  which  he  returned  to  where  the  Greek 
was  with  the  purpose  of  forcing  him  to  give  up  the  shovel,  but  we  think 
that,  being  in  charge,  as  he  was,  of  a  force  of  hands,  and  responsible 
for  how  they  did  their  work,  his  resorting  to  a  "jackstick"  with  which 
to  oppose  himself  to  a  turbulent  workman  armed  with  a  shovel  did  not 
take  him  outside  of  his  employment.  Unless  he  stood  his  ground  he 
could  not  hope  to  maintain  his  authority  over  the  gang  confided  to 
his  control. 

In  order  to  bring  a  tortious  act  within  the  scope  of  accident  the 
weight  of  authority  retiuires — 

1.  That  the  risk  of  injury  complained  of  must  be  one  reasonably 
contemplated  by  the  employee  in  taking  the  employment:  Murphy  vs. 
Berwicl-,  2  B.  W.  C.  C.  103.  We  think  that  the  risk  of  conflict 
with  a  turbulent  workman  is  one  that  every  foreman  of  a  gang  of 
track  workmen  may  reasonably  contemplate  as  coming  within  the  scope 
of  his  employment. 

2.  The  particular  injury  must  be  unintended  and  unexpected  on  the 
part  of  the  victim:  Xi^btt  vs.  Raym  d'  Burn,  3  B.  W.  C.  C.  507 
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Applicant  did  not,  in  this  case,  intend  or  expect  that  he  would  be  bitten 
up  and  maimed  as  a  result  of  his  efforts  to  enforce  hia  authority. 

The  fact  that  a  workman  is  injured  through  the  act  of  another,  such 
act  being  "criminal,  wilful  and  intentional,"  does  not  prevent  the 
occurrence  being  an  accident  where  the  injury  is  sustained  in  the 
course  of  the  employment,  as  in  the  case  of  a  gamekeeper  set  upon  and 
beaten  by  poachers :    Anderson  vs.  Balfour,  3  B.  W,  C.  C.  588. 

This  Commission  has  held  that  a  peace  officer,  injured  in  the  course 
of  his  employment  as  such  officer,  comes  within  the  provisions  of  the 
Dct,  and  that  such  injury  is  accidental;    Renaldi  vs.  Town  of  RocUin. 

And  this  Commission  has  also  held  that  an  employee  murdered  while 
defending  his  employer's  property  came  within  the  provisions  of  the 
act :    Johnston  vs.  Mountain  Commercial  Company. 

In  the  case  of  Kelly  vs.  Board  of  Maiiagement,  Trim  Joint  District 
School,  the  Court  of  Appeal  of  Ireland  held  that  a  school  teacher  set 
upon  by  unruly  lads  and  injured  so  that  he  died,  was  killed  by  accident, 
and  that  such  accident  arose  out  of  the  employment,  for  the  reason  that 
the  school  teacher  was  in  authority  and  acting  within  the  scope  of 
such  authority. 

The  element  of  wilful  misconduct  docs  not  enter  into  this  case, 
inasmuch  as  there  was  no  evidence  to  show  that,  in  discharging  the 
refractory  workman  and  attempting  to  take  his  shovel  from  him,  or 
to  force  him  to  give  it  up,  applicant  was  violating  any  rule  or  regula- 
tion imposed  by  the  employing  company  upon  section  foremen  or  other 
foremen  in  charge  of  workmen.  We  think  it  altogether  likely  that 
applicant.  Rudder,  may  have  exhibited  an  excess  of  zeal,  and  that  he 
might  have  managed  the  affair  with  more  tact  and  a  sounder  discretion, 
but  we  can  not  think  that,  in  doing  as  he  did,  he  either  took  himself 
outside  the  scope  of  his  employment  or  was  guilty  of  misconduct  within 
the  meaning  of  the  act, 

The  charge  that  applicant  was  intoxicated  at  the  time  of  the  injury 
was  not  substantiated  by  credible  testimony. 

A.  J.  PiLLSBuar, 
Will  J.  French, 

Commisxioniirs. 

Note — On  Julv  22A  the  dpfendants  filed  tliplr  nppUcalion  for  a  rehearing  of  the 
(leotalcjn  rendcreil  agiilnst  I)iem.  Tlip  pelitinn  was  ilenled  on  August  S.  1914.  the  mib- 
JoFrifrt  opinion   helnK  handed  down.     Nolire  was  nt  the  same  time  given  ot  Intention 

to  amend  the  findings  of  fact  to  ' "  ' '''  "-'" '*' '  " ' * 

surrounding  tht  applleart's  Inju 
making  Kiioh   iimi'mlment  wan  • 
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Defendant  Western  Indemnity  Company,  by  its  attorney,  petitions 
for  a  rehearing  of  this  cause  on  the  following  grounds : 

1.  That  the  findings  of  fact  do  not  conform  to  the  requirements  of  the 
Workmen's  Compensation,  Insurance  and  Safety  Act. 

2.  That  the  evidence  does  not  support  the  award. 

3.  That  the  average  annual  earnings  of  Rudder  were  not  properly 
compnted. 

4.  That  the  injury  inflicted  upon  applicant  by  assault  does  not  con- 
stitute an  accident  within  the  meaning  of  the  act. 

5.  That  the  injury  did  not  arise  out  of,  or  happen  in  the  course  of, 
the  employment. 

Petitioner  contends  that  the  requirement  in  section  25,  that  the 
Commission  shall  make  and  file  its  findings  upon  all  facts  involved  in  the 
controversy  means  that  the  Commission  shall  make  specific  findings 
upon  all  issues  raised  by  the  applicant  and  denied  by  the  defendant. 

This  Commission  does  not  so  understand  the  provision.  There  are 
certain  facts  involved  in  every  controversy  over  compensation  that  are 
specifically  set  forth  in  the  act.    These  are : 

1.  That  there  was  an  accident  resulting  in  injury  causing  disability 
or  death. 

2.  That  the  accident  arose  out  of  and  happened  in  the  course  of  the 
employment. 

3.  That  at  the  time  of  the  accident  the  employee  was  performing  a 
service  growing  out  of  and  incidental  to  his  employment  and  was  acting 
within  the  course  of  his  employment. 

4.  That  at  the  time  of  the  accident  both  employer  and  employee  were 
subject  to  the  compensation  provisions  of  the  act. 

5.  That  the  employer  had  knowledge  or  notice  of  the  happening  of 
the  accident  within  the  time  required  by  law. 

6.  If  the  issue  is  raised  by  the  defendant,  whether  or  not  the  accident 
was  caused  by  the  intoxication  or  wilful  misconduct  of  the  injured 
employee. 

7.  The  average  weekly  earnings  of  the  injured  employee. 

8.  In  case  of  death,  whether  or  not  decedent  left  dependents  and 
the  nature  and  extent  of  such  dependency. 

9.  Whether  or  not  medical  treatment  was  furnished  by  the  employer 
or  is  or  is  not  a  proper  chaise  against  him. 


D.gitizecbyG00glc 


214  INDUSTRIAL   ACCIDENT   COMMISSION    DECTSIONS. 

10.  The  nature  of  the  disabilitj',  whether — 

a.  Temporary,  total. 

b.  Temporary,  partial, 
e.  PermaDent. 

d.  Beath. 

The  foregoing  are,  as  this  Commission  understands  them,  aU  the  facts 
involved  in  any  controversy  over  compensation  in  relation  to  which  it  is 
uecessaty  for  this  Commission  to  make  findings. 

Nevertheless,  upon  request  made  at  any  hearing,  the  Commission  will 
make  a  special  finding  in  relation  to  any  special  fact  material  to  the 
disposition  of  the  case,  and  obedient  to  the  petition  in  this  case,  hereby 
gives  notice  that  on  the  Slst  day  of  August,  1914,  this  Commission  will, 
at  its  offices  at  525  Market  street,  San  Francisco,  at  4  o'clock  p.m., 
consider  whether  or  not  it  is  advisable  to  so  amend  its  findings  in  this 
case  as  to  set  forth  the  manner  in  which  the  injuries  suffered  by  Rudder 
were  inflicted  and  the  physical  nature  and  extent  of  such  injuries.  This 
is  done,  however,  without  conceding  that  there  is  anything  in  the  act 
that  requires  it  to  be  done. 

We  presume  that  petitioner  desires  this  to  be  done  in  order  that  it 
may  the  better  take  up  the  issue  as  to  whether  an  injury  so  sustained 
does  or  does  not  constitute  an  accident  within  the  meaning  of  the  act,  a 
mixed  issue  of  law  and  fact.  Section  846  provides  that  the  writ  of 
review  shall  "direct  the  Commission  to  certify  its  record  in  the  case  to 
the  court,"  and  that  record  contains  a  transcript  of  all  the  evidence 
taken  at  the  hearing,  and  from  that  transcript  the  court  of  review  may, 
if  it  have  authority  to  do  so,  determine  whether  or  not  the  injuries 
sustained  were  sustained  by  accident. 

However,  it  is  a  serious  question  whether  or  not  the  determination  of 
what  constitutes  an  accident  docs  not  lie  exclusively  within  the  juris- 
diction of  this  Commission. 

With  reference  to  the  contention  of  petitioner,  that  the  accident  did 
not  arise  out  of  the  employment,  it  is  entirely  clear  to  the  Commission 
that  the  danger  of  being  turned  upon  and  beaten  by  an  unruly  work-, 
man,  in  the  event  of  being  reproved  or  discharged  for  disobedience,  is  a 
risk  which  every  foreman  takes,  and  arises  out  of  and  is  incident  to  his 
employment.  The  case  at  bar  is  very  different  from  one  involving  a 
fight  between  two  workmen  on  a  job,  neither  being  the  superior  of  the 
other.  Injuries  so  sustained  would  not  be  compensable,  but  where  a 
foreman  is  a.s.saulfed  by  a  workman  because  of  the  exercise  of  his 
authority  a-t  foreman,  the  risk  is  incident  to  the  position  the  foreman 
occupies  and  i.s  clearly  cnrnpensiible.  other  conditions  concurring. 

It  follows  naturally  from  the  foregoing  that  this  Commission  must 
hold  that  an  injury  so  sustained  constitutes  an  injury  by  accident 
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within  the  meaning  of  the  act.  The  contention  of  petitioner  that,  in  the 
event  of  insubordination  on  the  part  of  a  gang  of  turbulent  workmen,  it 
is  the  duty  of  the  foreman  in  chaise  to  apply  to  the  police  power  of  the 
state  to  establish  him  in  authority  and  protect  him  in  its  exercise  is,  to 
say  the  least,  novel.  Petitioner  will  search  long  and  widely  before  he 
develops  an  authentic  instance  wherein  the  police  power  of  state  or  city 
was  exercised  to  confirm  a  foreman  in  authority  as  foreman  and  enforce 
obedience  to  his  discipline.  The  maintenance  of  discipline  by  every 
foreman  having  a  gang  of  men  in  his  charge  is  an  issue  of  personality. 
The  foreman  who  can  not  maintain  order  and  discipline  among  hie  men 
and  obedience  to  his  directions  soon  ceases  to  be  a  foreman.  This  is  so 
evidently  true  as  to  require  nothing  more  than  an  appeal  to  everyday 
experience  to  convince  any  reasonable  mind  of  its  truth. 

Petitioner  contends  that  the  evidence  does  not  support  the  award. 
This  Commission  thinks  that  it  does,  although  the  issue  is  not  free  from 
difBculty.  We  think  that  the  evidence  of  the  Greek  workmen  who  stood 
around  for  twenty  minutes  and  evidently  enjoyed  the  spectacle  of  one 
of  their  fellows  trying  to  eat  the  foreman  alive  may  properly  be  disre- 
garded. Taking  the  evidence  that  remains,  and  interpreting  it  to  the 
greatest  disadvantage  of  applicant,  the  following  facts  become  ap- 
parent : 

1.  That  Fappas  was  not  doing  his  work  properly  and  applicant 
Rudder  took  the  shovel  from  him  and  showed  Pappas  how  it  should  be 
done;  that  Pappas  became  angry  and  refused  obedience;  that  Rudder 
discharged  him  and  undertook  to  take  the  shovel  from  him ;  that  Pappas 
resisted  and  Rudder,  saying,  "I  will  make  you  give  that  shovel  up," 
went  a  few  steps  up  the  track  and  secured  a  jackstick;  that  upon 
approaching  to  where  Pappas  was,  Pappas  struck  at  Rudder  with  the 
shovel,  but  missed  him,  whereupon  Rudder  struck  Pappas  on  the  side 
of  the  head  with  the  jaekstiek  and  they  grappled,  falling  between  the 
rails  and  ties  with  Pappas  on  top,  the  latter  proceeding  with  the 
ferocity  of  a  beast  of  prey,  to  bite  and  tear  the  Hesh  of  Rudder  with 
his  teeth  for  a  period  of  between  fifteen  and  twenty  minutes. 

The  whole  issue  upon  which  this  controversy  hinges  depends  upon  the 
determination  of  whether  or  not  an  injury  so  sustained  constitutes  an 
accident  within  the  meaning  of  the  act.  This  Commission  is  of  the 
opinion  that,  taking  the  facts  as  stated  in  the  preceding  paragraph, 
together  with  the  further  fact  that  Rudder  was  foreman  of  the  gang 
and  under  obligation  to  maintain  his  authority  over  the  workmen  placed 
in  his  charge,  or  throw  up  his  job,  the  injurj-  was,  so  far  as  he  was  con- 
cerned, "unexpected,"  "undesifnied,"  "unintended,"  "an  uncommon 
occurrence,"  "out  of  the  usual  course."  an  "undesirable  and  unfortu- 
nate happening,"  that  it  "happened  without  intentional  cause,"  "an 
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unintended  and  unexpected  occurrence  which  produces  hurt  or  loss," 
all  of  which  terms  are  used  in  defining  what  constitutes  an  accident. 

That  applicant  may  not  have  used  the  soundest  discretion  in  the 
manner  of  maintaining  his  authority  may,  we  think,  be  conceded  with- 
out jeopardizing  the  soundness  of  his  contention  that  he  was  acci- 
dentally injured.  It  was  necessary  for  him  to 'stand  his  ground  or 
throw  Tip  his  job.  For  him  to  have  shown  the  white  feather  and  per- 
mitted Pappas  to  defj'  and  deride  him  would  have  been  fatal  to  his 
authority,  and  his  using  such  power  as  he  possessed  and  exhibited  in  this 
case  to  maintain  such  authority  did  not,  we  think,  take  him  from  under 
the  protection  of  the  act. 

There  remains  but  one  other  issue  raised  in  defendant's  petition,  and 
that  relates  to  the  computation  of  applicant's  average  annual  earnings. 

The  employment  of  Rudder  at  the  time  of  the  injury  was  that  of 
foreman.  The  wages  of  foremen  were'  three  dollars  ($3.00)  per  day. 
He  had  not  worked  during  substantially  the  whole  year  in  that  employ- 
ment and,  therefore,  his  earnings  during  the  year  could  not  be  taken 
as  a  basis  of  computation.  The  Commission  had  to  take  the  going  daily 
wage  of  foremen  in  similar  work  as  the  nnit  of  computation.  That  unit 
was  three  dollars  ($3.00),  and  three  hundred  (300)  times  three  dollars 
($3.00)  equals  nine  hundred  dollars  ($900.00),  the  average  annual 
earnings.  There  is  no  other  way  to  figure  it  under  the  provisions  of  the" 
act. 

A,    J.    Prt/LSBUBT, 

Will  J.  French, 
Com  mission  ers. 

NOTB. — Subsenuent  to  the  denial  of  the  application  Cor  rehearing  and  the  entry  of 
the  amended  flndlnBS  of  fact,  a  writ  of  review  was  iesueii  by  the  Supreme  Court  of 
the  State  of  California  at  the  request  of  the  defendant,  which  Is  .now  pending. 


(No.  202— July  1. 

(Chapter  176,   Laws  1 


Nels  Stvaii$OH,  in  propria  peyxoita,  for  Applicant. 
William  F.  Yates,  for  defendant  Yates  &  Moore. 
W.  C.  Newman,  adjuster,  for  defendant  Pacific  Coast  Casualty 
Company, 
This  is  an  application  for  compensntion  for  temporary  total  disability. 
The  applicant,  Nels  Swanson,  was  employed  by  defendant  Tatea  & 
Moore  as  a  carpenter,  and  while  in  such  employment  was  on  February 
19,  1914,  injured  by  falling  from  a  scaffolding.    The  injuries  eonsistecl 
in  a  sprained  back  and  the  formation  of  a  blood  tumor  in  the  back, 
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which  it  was  necessary  to  remove  by  operation.  The  principal  issue 
raised  was  as  to  the  duration  of  the  disability.  An  award  was  made  in 
the  sum  of  one  hundred  seventy-one  dollars  and  forty-three  cents 
($171.43),  this  being  compensation  for  nine  and  one  seventh  weeks,  at 
the  rate  of  eighteen  dollars  and  seventy-five  cents  ($18.75)  per  week, 
less  the  sum  of  one  hundred  eight  dollars  and  thirty-five  cents  ($108.35) 
already  paid  by  defendants  on  this  account.  Defendants  were  also 
required  to  pay  to  the  persons  entitled  to  receive  tbe  same,  the  reason- 
able value  of  medical  and  surgical  services  rendered  to  the  applicant. 

H.  L.  White, 
Secretary. 


(No.  203— July  1,  1914.) 

(Chapter  176,  Laws  1913.) 
DAISY  CORNELI.,  Applicant,  vs.  JACOBSEN-BADE  CO..  K.  G.  LUNDSTROM 
COMPANY  AND  ODAHDIAN  CASUALTY  AND  GUARANTY  COMPANY, 

Defendants. 

John  D.  Harloe,  attorney,  for  Applicant, 

Barry  J.  Colding,  attorney,  for  defendant  Guardian  Casualty  and 
Guaranty  Company. 
The  applicant,  Daisy  Cornell,  is  the  widow  of  William  Cornell,  who 
was  killed  by  accident  on  January  3,  1914,  while  in  the  employ  of  • 
defendants  Jacobsen-Bade  Company  and  K.  G.  Lundstrom  Company. 
The  amount  due  applicant  as  a  death  benefit  had  been  previously  deter- 
mined by  agreement  of  all  the  parties  concerned,  and  this  settlement 
had  been  approved  by  the  Industrial  Accident  Commission  on  April  20, 
1914.  On  May  19,  1914,  the  applicant  filed  this  petition  to  have  a  por- 
tion of  the  weekly  payments  commuted  to  a  lump  sura,  said  sum  being 
desired  to  discharge  indebtedness  incurred  by  her  in  connection  with 
the  death  of  a  son  subsequent  to  the  settlement.  After  taking  testimony 
it  was  on  July  1st  ordered  that  the  defendants  pay  to  applicant  in  a 
lump  sum  four  hundred  five  dollars  and  seven  cents  (.$405.07),  the  same 
being  tbe  present  worth  discounted  at  six  per  cent  of  thirty-nine  weekly 
death  benefit  payments  extending  from  the  one  hundred  seventieth  to 
the  two  hundred  eighth  week  of  such  payment.  The  remainder  of  the 
amount  due  applicant  was  also  incorporated  in  the  order,  by  a  direction 
that  defendants  pay  to  applicant  cash  in  hand  the  sum  of  thirty-six 
dollars  and  fifteen  cents  ($36.15)  and  thereafter  weekly  the  sum  of 
twelve  dollars  and  forty-five  cents  ($12.45)  per  week  for  one  hundred 
forty-three  consecutive  weeks  up  to  and  including  April  3,  1917. 

H.  L.  White, 
Secretary. 
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(No.  204— July  1,  1914.) 

(Chapter  176,  Laws  1913.) 


R.  H.  Morrow,  attorney,  for  Applicant. 

M'illiam  0.  Stahl,  Jr.,  for  Defendants. 
This  is  an  application  for  a  temporary  total  disability  benefit.  The 
applicabt,  George  S.  Nolan,  was  employed  by  the  defendant  Wizard 
Cleaning  Company,  a  partnership  in  which  defendants  Stahl,  Jr.,  and 
Cuttner  are  members,  as  a  window  cleaner,  and  while  working  in  such 
employment  the  applicant  on  April  23,  1914,  fell  from  a  second  story 
window,  receiving  a  severe  .sprain  of  his  ankle.  After  the  taking  of 
testimony,  an  award  was  made  on  July  1,  1914,  of  thirty-eight  dollars 
and  seventy-four  cents  ($.38.74) ,  this  being  the  compensation  due  for  six 
and  five  sevenths  weeks  and  payable  as  follows:  to  applicant's  attorney, 
five  dollars  ($5.00) ;  to  applicant  cash  in  hand  in  full  of  all  claims  on 
account  of  siieh  disability,  thirty-three  dollars  and  seventy-four  cents 
($33.74).  Applicant  was  also  Hwiirded  his  medical  and  surgical  ex- 
penses, to  be  paid  to  the  parties  specified  in  the  award. 

H.  L.  White, 
Secretary. 


(No.  210— July  1,  1914.) 

(Chapter   176.  Laws  1913.) 
CHARLES  N.  OAKS,  AppUcanl.  va.  BERKELEY  STEEL  COMPANY,  DefeadanL 

Pbokimate  Catsk — TcTANUM,— WIhti"  nil  emplo.vpp  is  iiijiired  \iy  Ih-iiib  struct  hy 
the  bucket  of  a  ilredscr.  receiving  among  otiier  injuries  ft  laccratMl  wound,  and 
nine  days  tbereafter  tetaaus  devetope,  bucIi  tflanue  and  its  consequeac«E  are 
proximately  caused   by   the  said   accident. 

Costs — Faii.iire  of  Emploteb  to  Substantiatb  Defenses. — When  tbe  Workmen's 
Compensation.  Insurance  and  Safety  Act  lieconies  better  koowo  to  employeiH 
and  tbeir  attorneys,  it  will  be  the  policy  of  the  Industrial  Accident  Commission 
to  tax  Ibc  costs  of  henrines  n^aio-st  the  defendant  in  eOKOs  where  practically 
DO  evidence  is  introduced   by  such  defendant  in  substanUalian  of  tbe  detenses 

Application  for  a  permanent  partial  disability  award.  The  facts  are 
stated  in  the  opinion.  It  being  impossible  at  the  time  of  making  the 
award  to  determine  the  percentage  of  permanent  partial  disability 
received  by  applicant,  an  award  was  made  in  favor  of  applicant  for 
temporary  total  disability  in  the  sum  of  one  hundred  ninety-three 
dollars  and  forty-two  cents  ($193.42),  this  amount  representing  pay- 
ments accrued  up  to  June  30,  1914,  a  period  of  nine  and  two  sevenths 
weeks.  Applicant  was  also  awarded  the  further  sum  of  twenty  dollars 
and  eighty-three  cents  ($20.83)  per  week  for  each  and  every  week  from 
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and  after  July  1,  1914,  until  the  further  order  of  the  Commission,  and 
the  reasonable  value  of  medical,  surgical  and  hospital  services  rendered 
to  him,  to  be  paid  to  the  parties  entitled  to  receive  the  same.  Further 
consideration  of  the  action  was  ordered  postponed  until  such  time  as 
applicant's  permanent  partial  disability  can  be  definitely  rated. 

In  consequence  of  a  clerical  error,  the  award  was,  on  August  6,  1914, 
amended  to  change  the  amount  due  applicant  for  payments  accrued  up 
to  the  30th  day  of  June,  1914,  to  the  sum  of  one  hundred  ninety-six 
dollars  and  thirty-nine  cents  ($196.39),  this  being  for  nine  and  three- 
sevenths  weeks'  disability.  On  the  same  date  the  findings  and  award 
were  further  amended  to  incorporate  an  itemized  statement  of  medical, 
surgical  and  hospital  services  rendered  applicant,  amounting  to  the  sum 
of  seven  hundred  thirty  dollars  and  fifty  cents  ($730.50),  all  of  the 
items  comprising  this  amount  having  been  approved  by  the  Commission 
after  a  hearing  upon  the  question  of  their  reasonableness. 

Charles  N.  Oaks,  in  propria  persoTta,  for  Applicant. 
Robert  J.  McGahie,  attorney,  for  defendant  Berkeley  Steel  Com- 
pany. 

On  the  11th  of  April,  1914,  one  Charles  N.  Oaks,  for  twenty-one 
years  a  structural  steel  and  iron  worker,  was  engaged  in  the  service  of 
the  Berkeley  Steel  Company  as  foreman  of  structural  steel  work 
preparatory  to  the  erection  of  a  steel  framed  building  in  Berkeley.  It 
was  necessary  to  obtain  a  heavy  stick  of  timber  to  be  used  during  the 
process  of  the  erection  of  the  building,  and  said  Oaks  was  commissioned 
by  his  employer  to  go  to  Hunter's  Point  and  select  a  suitable  stick  of 
timber  (pile)  seventy-five  feet  long,  tow  it  to  the  foot  of  Broadway, 
Oakland,  load  it  upon  a  wagon  and  haul  it  to  the  place  of  use  for  it  jn 
Berkeley. 

In  taking  the  heavy  timber  from  the  water  and  hoisting  it  upon  the 
wagon  the  services  of  a  steam  engine  were  employed,  sucb  engine  being 
used  to  hoist  sand  from  barges  to  wagons  and  being  equipped  with  a 
clamshell  bucket  used  in  such  operation.  While  adjusting  the  timber 
on  the  wagon,  and  while  the  engineer  was  undertaking  to  lift  it,  the 
pawl  that  works  into  a  ratchet  to  keep  the  weight  from  dropping  caught 
on  the  edge  of  the  ratchet  and  gave  way,  allowing  the  heavy  iron 
buckets  to  fall  about  two  feet,  striking  Mr.  Oaks  on  the  head,  shoulder 
and  right  forearm,  cutting  a  very  deep  and  ugly  wound  in  said  forearm. 
Although  prompt  medical  and  surgical  attention  wa.s  given,  and  the 
wound  aeemed  to  be  doing  well,  tetanus  set  in  and  applicant  bad  a 
severe  struggle  for  his  life. 

Compensation  was  refused  by  the  employer  substantially  on  the 
grounds  following: 
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1.  That  applicant  was  a  casual  employee  and  therefore  not  imder 
the  protection  of  the  Workmen's  Compensation,  Insurance  and  Safety 

■  Act. 

2.  That  the  injury  was  sufiEered  through  the  gross  negligence  of  said 
injured  employee. 

3.  That  when  the  accident  occurred  the  said  employee  was  not  acting 
within  the  course  of  his  employment. 

4.  That  the  injured  employee  recovered  from  the  injury  proximately 
caused  by  the  accident  and  that  the  tetanus  did  not  follow  as  a  result 
of  the  injury. 

Upon  the  hearings  scarcely  a  particle  of  evidence  was  brought  forward 
to  sustain  a  single  one  of  the  foregoing  defenses,  but  quite  to  the  con- 
trary, and  if  the  Workmen's  Compensation,  Insurance  and  Safety  Act 
were  less  new  and  more  time  had  been  given  for  employers  and  their 
attorneys  to  make  themselves  acquainted  with  the  terms  of  the  act,  it 
would  be  proper  in  such  eases  to  tax  the  costs  of  the  hearings  to  the 
defendant. 

The  evidence  showed  conclusively  that  the  president  of  the  Berkeley 
Steel  Company  had  himself  sent  applicant  upon  the  mission  after  the 
timber,  and  that  such  errand  was  in  the  course  of  the  business  of  the 
employer;  that  the  injury  was  suffered  through  an  accident  in  the 
hoisting  apparatus,  with  the  management  of  which  applicant  had 
nothing  to  do ;  that  the  tetanus  was  without  doubt  consequent  upon  the 
injury  and  not  an  unusual  result  from  being  wounded  by  such  an 
instrument  as  the  clamshell  bucket  used  for  lifting  sand. 

The  only  element  of  difficulty  encountered  by  the  Commission  in 
determining  this  controversy  is  as  to  the  percentage  of  permanent  total 
disability  to  be  given  as  a  rating  for  the  permanent  partial  disability 
which  applicant  is  likely  to  sustain  as  a  result  of  the  injury  complained 
of.  Some  three  months'  time  from  the  date  of  this  award  is  likely  to  be 
required  to  enable  medical  and  surgical  authorities  to  determine  just 
what  degree  of  impairment  of  the  functions  of  the  major  wrist  and 
hand  of  applicant  is  likely  to  attend  him  during  the  rest  of  his  life,  but, 
in  the  judgment  of  the  Commission,  the  rating  is  likely  to  prove  quite 
high  enoiigh  to  include  the  period  covered  by  the  temporary  total  dis- 
ability award  made  in  this  case;  but  the  case  can  be  reopened  at  any  time 
when  it  appears  that  nature  .shall  have  repaired  the  damage  as  far  as 
it  is  likely  to  repair  it. 

A.    J.    PiLLSBURT, 

Will  J.  Pebnch, 
Commissioner^, 
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(No.  218— July  2,  1914.) 

(Chapter  ITe,  Laws  1S13.> 


Mrs.  Mary  0 'Motley,  in  propria  persona,  for  Applicant. 

S.  H.  Coen,  attorney,  for  Defendants. 
This  is  an  application  for  a  death  benefit.  Applicant  was  the  mother 
of  Michael  J.  0  'Malley,  who  was  killed  on  March  10,  1914,  while  work- 
ing at  the  unloading  of  a  ship  by  being  struck  by  a  sling  and  knocked 
overboard  and  drowned.  Defendants  Smith-Rice  &  Co.  were  the  em- 
ployers and  defendants  London  Guarantee  and  Accident  Company,  the 
insurance  carrier.  The  only  issue  presented  by  the  application  was  as 
to  the  extent  of  dependency  of  the  applicant  and  her  family  upon  the 
earnings  of  deceased  for  support.  The  evidence  showed  that  the  de- 
ceased had  devoted  sixty  per  cent  of  his  average  annual  earnings  to 
the  support  of  the  family,  and  an  award  was  therefore  made  of  one 
thousand  eight  hundred  seventy-two  dollars  ($1,872.00) ,  being  sixty  per 
cent  of  his  average  annual  earnings,  payable  at  the  rate  of  thirteen 
dollars  ($13.00)  per  week  for  one  hundred  forty-four  consecutive  weeks 
and  until  the  death  benefit  be  fully  paid. 

H.  L.  White, 
Secretary. 


(No,  266— July  2,  1914.) 
(Chapter  ITe.  lAws  1913.) 
GUARDIAN   CASUALTY   AND   OUARANTT   COMPANY   ahd  LACY  MANU- 
FACTURING COMPANY.  ApplicanU,  vs.  E.  J.  CASTILLO,  Defendant. 

Schweitzer  &  Sutton,  attorneys,  and  H.  H.  Mathieson,  adjuster  of 
the  Guardian  Casualty  and  Guaranty  Company,  for  Applicants. 

E.  J.  Castillo,  in  propria  persona,  for  Defendant. 
This  is  an  application  by  the  employer  and  insurance  carrier  to  have 
determined  and  adjusted  the  compensation,  if  any,  due  to  the  defendant, 
E.  J.  Castillo,  for  injuries  sustained  by  the  latter  while  working  in  the 
employment  of  the  Lacy  Manufacturing  Company  as  a  rivet  maker. 
Defendant  Castillo  was  injured  on  April  4,  1914,  by  being  burned  about 
the  face  and  eyes  by  a  burst  of  flame  from  the  forge  he  was  operating. 
The  only  controversy  raised  at  the  hearing  was  as  to  the  nature  and 
extent  of  the  disability.  The  evidence  showed  that  defendant  was 
suffering  from  trachoma,  but  that  this  condition  of  the  eyes  was  due  to 
an  infection  and  not  to  the  bums  received  by  the  said  accident.  There 
being  no  evidence  of  disability  caused  by  the  said  burns,  which  lasted 
beyond  the  waiting  period  of  two  weeks,  compensation  was  denied 
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and  applicants  disehai^d  from  all  liability,  except  for  reasonable 
medical  and  surgical  services  rendered  defendant  within  the  first  two 
weeks  after  the  accident  set  forth. 

H.  L.  White, 
Secretary. 


{No.  223-^iily  2,  1914.) 

(Chapter  17S.  ha-vn  1913.) 


Charles  F7  Blackstock,  attorney,  for  Applicant. 

H.  F.  Orr,  attorney,  for  Defendant. 
This  is  an  application  for  a  temporary  total  disability  benefit.  The 
applicant,  George  A.  Brander,  was  injured  on  January  16,  191i,  while 
in  the  employ  of  defendant  A.  Norman  &  Son  as  a  blacksmith,  by  the 
plunging  of  a  mule  which  he  was  then  shoeing.  The  injuries  consisted 
of  bruises  and  a  bum  on  one  arm  and  the  fracture  of  a  bone  in  the 
pelvi.s.  The  defendants  were  uninsured.  An  award  was  made  on  July  2, 
1914,  in  the  sum  of  two  hundred  twenty-three  dollars  and  four  cents 
($223.04),  less  a  credit  of  fourteen  dollars  and  fifty  cents  ($14.50)  for 
money  previously  advanced  by  defendants  on  this  account ;  the  award 
being  at  the  rate  of  thirteen  dollars  and  twelve  cents  ($13.12)  per  week 
for  seventeen  weeks'  total  temporary  disability.  Applicant  was  also 
awarded  the  reasonable  value  of  the  medical  and  surgical  services 
rendered  to  him,  to  he  paid  to  the  persons  entitled  to  reteive.  the  same, 
and  was  ordered  to  pay  to  Charles  F.  Blackstock,  his  attorney,  the 
sum  of  ten  dollars  ($10.00)  as  an  attorney  fee. 


H.  L.  White, 


(No.  225— July  2,  1914.) 

(Chapter  176,  I..awH  1913.) 


Antonio  D'Innoceiizo,  in  propria  persona,  for  Applicant. 

Mas  J.  Kiil'l,  attorney,  for  Defendant. 
Application  for  a  disability  benefit.  Antonio  D'Innocenzo,  the 
applicant,  was  injured  on  February  5,  1914,  while  working  upon  the 
grounds  of  the  Panama-Pacific  International  Exposition,  the  defendant, 
where  he  was  employed  as  a  laborer,  by  having  a  piece  of  rock  fly  into 
his  eye  while  breaking  stone.  The  only  issue  was  as  to  the  duration  of 
the  disability,   the   defendant   having   already   paid  the  sum   of  one 
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hundred  fifteen  dollars  and  thirty-five  cents  ($115.35)  to  applicant  as 
compensation  due  up  to  May  10,  1914,  The  Industrial  Accident  Com- 
mission awarded  compensation  for  disability  up  to  May  10,  1914,  in 
the  sum  of  one  hundred  eighteen  dollars  and  ninety-five  centa  ($118.95) 
less  the  amount  previously  applied  by  defendant  to  that  purpose. 
Applicant  was  further  awarded  the  reasonable  value  of  medical  and 
surgical  services  rendered  to  him. 

H.  L.  White, 
Secretary. 

applicant  filed  an  application  for  a  rehearing.  The 
-anted  the  application  and  set  a  date  for  the  taking 
irlne  was  held  upon   Au^uat   7th  and  the  applicant 

hat    protracted    examination    by    medical    experts    to 

„f  the  disability.  On  October  21.  1914,  the  CommlHBlon 
lending  the  orlRlnaJ  findings  and  award  to  allow  a  pemia- 
-~"y  for  Torty-iwo  wpeks.  In  place  o'  the  temporary  toral 

._ granted.      The   HndlnKs  and  uwnrd   ae  amended  were 

conflnned  and  made  llnal. 


(No.  278— July  3,  1914.) 

<Chapter  176,  Laws  1913,) 

ORLANDO    CONTI    AND   POIXINIA   CONTI.    Applkanig,    vs.    A.   LABOCCA   & 

COMPANY,  nffendani. 

Wilder  Wight,  attorney,  for  Applicants. 

Walton  C.  Webb,  attorney,  for  Defeudant, 
This  is  an  application  for  a  death  benefit  and  for  funeral  expenses. 
Applioants  are  the  nephew  and  niece  ot  Carlo  Conti,  who  was  found 
injured  on  April  14,  1914,  in  the  stable  of  the  defendant  and  died 
shortly  afterward.  Deceased  had  evidently  been  hurt  by  a  fall  from 
the  loft  of  the  stable  or  by  being  kicked  in  the  head  by  one  of  the 
horses  there,  causing  a  fractured  skull.  It  was  claimed  that  deceased 
was,  at  the  time  of  his  injury,  in  the  employment  of  the  defendant, 
A.  Larocca  &  Company,  but  the  evidence  failed  to  show  such  employ- 
ment. The  evidence,  in  fact,  disclosed  nothing  more  than  that  the 
deceased  had  been  loafine  about  defendant's  bnildings  for  some  time, 
sleeping  in  the  bam  at  night  frequently,  and  now  and  then  being  given 
an  hour's  work  doing  odd  jobs,  but  that  he  was  not  so  employed  at  the 
time  of  the  accident.    Compensation  was  accordintjly  denied. 

H.  L.  White, 
Secretary. 
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(No.  260-^uly  3,  1914.) 
(Chapter  176,  Laws  1913.) 
EMIL  HOLMQtIIST,  Applicant,  vs.  SHIPOWNERS  &  MERCHANTS  TUG  BOAT 
COMPANY   AMD   IXJNDON   GUARANTEE   AND   ACCIDENT   COMPANY. 

Defendantt. 

Average  Annual  Earninos — Mode  of  Computation— Employment  to  Wobk 
One  Holiday  Out  or  TunsE.^Wliere  ao  employee  is  hired  to  work  continu- 
ouEly  but  be  is  to  have  two  holidays  ofF  for  every  holiday  for  which  be  works. 
Sundays  being  couDled  hb  holidays,  hiH  average  annual  eeroingB  are  to  tw  deter- 
niUied  upon  the  basis  of  employment  seveD  days  in  tbe  week  for  one  third  of  tbc 
year  ?nd  six  days  in  the  week  for  two  tbirds  of  the  year. 

Emil  Holmquist,  in  propria  persona,  for  Applicant. 
Sterling  3.  Coen,  attorney,  for  Defendant. 
Emil  Holmquist,  applicant  herein,  was  injured  on  April  10,  1914,  on 
the  tug  Sea  Queen  at  San  Francisco.  The  accident  was  caused  by  his 
left  hand  being  caught  between  the  tug'a  rail  and  a  guard  of  a  tug 
alongside,  resulting  iu  the  crushing  of  the  hand  and  subsequent  ampu- 
tation because  of  gangrene.  The  only  issue  raised  at  the  Jirst  hearing 
was  as  to  whether  a  partial  commutation  of  the  permanent  disability 
award  should  be  allowed  for  the  purpose  of  realizing  money  with  which 
the  applicant  could  purchase  an  artJiicial  hand.  The  reason  for  resist- 
ing the  request  for  commutation  does  not  appear.  The  commission 
found  that  the  applicant  had  received  a  permanent  partial  disability 
amounting  to  44^  per  cent  of  total  disability  and  awarded  compensa- 
tion for  one  hundred  seventy-eight  weeks  at  the  rate  of  twelve  dollars 
and  twenty-six  cents  ($12.26)  per  week.  The  total  amount  of  the  dis- 
ability benefit  was  two  thousand  one  hundred  eighty-two  dollars  and 
twenty-eight  cents  ($2,182.28).  The  last  twenty-five  weekly  payments 
were  commuted  to  a  lump  sum  of  the  present  worth  of  two  hundred 
fifty-seven  dollars  and  seventy-one  cents  ($257.71). 

H.  L.  White, 
Secretary. 

NOTB, — It  was  subsequently  ciRimed  by  the  defendant  Insurance  CArrler  that  the 
average  annual  waees  o(  the  appUcant  based  upon  a  monthly  payment  o[  slxty-flve 
dollars  (JSfi.OO)  wFth  hoard,  hud  been  wronKly  computed.  Upon  a  rc-examlnatlon 
of  the  clreum stances  and  the  taklns  of  further  testimony  as  to  the  terms  of  the 
employment  of  the  Injured  man.  It  wfis  found  that  Mr.  Holmquist  had  been  employed 
to  work  one  holiday  on  and  two  off,  Sundays  being  counted  hh  hnlMava  for  this 
purpose.  The  average  annual  earnings  of  the  applicant  w 
upon  the  bnala  o(  his  working  seven  days  a.  week  for  one  third  o 
days  a  week  for  two  thirds  ot  the  year.  The  average  annual 
mined  to  be  nine  hundred  sixty-four  dollars  and  ten  cents  (1964.1 
Iniipmnliv  wbh  found  lo  amount  to  twelve  dollars  and  Ave  cet 
e  altered  accordingly  by  an  order  of  the 
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(No.  Ill— July  3,  1914.) 
(Chapter  ITS,  Laws  1BI3.) 
ELIZABETH  FAVERO,  Applicant,  vs.  BOARD  OF  PUBLIC  LIBRARY  TRCS- 
TEES.  THE  CITY  COUNCIL  OF  RICHMOND,  and  THE  CITY  OF  RICH- 
MOND (A  uuNiciPAL  COBPOBATION),  DefeitdonU. 

PBOXIUATE   CADSE — DEATH   TBOU   PMEUMONIA    FOLLOWINO    StJBGICAL   OPEBATION, 

Where  tbe  deceased  receives  an  accidental  injury  in  tlie  course  of  his  employ- 
ment, iDcluding  a  laceratioD  ot  one  of  his  fingers,  and  gaDgreoe  sets  in,  nPcessi- 
tating  amputation  of  tbe  finger,  and  aubsequentl;  ampotation  of  the  forearm  Is 
required,  and  the  second  operation  results  in  pneumoiiia,  cansed  Jmmediatelr  bj 
the  effect  of  the  aneetbetic  and  of  the  surgical  shock,  and  the  pneumonia  causes 
death,  such  death  is  proximately  caused  by  the  accidental  injury. 

Elizabeth  Favero,  in  propria  persona,  for  Applicant. 
Z>.  J.  Hall,  attorney,  for  Defendants. 

This  is  an  application  for  a  death  benefit.  The  applicant,  Elizabeth 
Kavero,  is  the  widow  of  Petet  Favero,  who  was  employed  by  the  library 
trustees  of  the  city  of  Richmond  as  a  janitor.  While  working  in  such 
employment  Favero  received  a  laceration  of  a  finger  on  January  16, 
1914.  Gangrene  set  in,  necessitating  the  amputation  of  the  finger. 
Subsequently  the  forearm  was  amputated,  the  first  operation  having 
failed  to  check  the  spread  of  the  gangrene.  This  second  operation 
caused  pneumonia  as  a  result  of  the  anesthetic  and  shock,  and  death 
followed  on  March  1,  1914,  twenty-four  hours  after  the  operation.  The 
defense  raised  was  that  the  gangrene  had  grown  out  of  an  injury  to 
the  finger  two  years  before,  but  this  was  not  siipported  by  the  evidence. 

It  was  found  that  the  death  was  due  proximately  to  the  injury 
received  in  the  course  of  the  employment  on  January  16,  1914,  and  an 
award  was  made  in  favor  of  the  applicant  in  the  sum  of  two  thousand 
and  seventy-nine  dollars  ($2,079.00),  payable  at  the  rate  of  eight 
dollars  and  sixty-six  cents  ($8.66)  per  week  for  two  hundred  forty  con- 
secutive weeks.  The  applicant  was  also  awarded  the  reasonable  value 
of  medical  and  surgical  services  rendered  to  her  husband,  to  be  paid 
to  the  persons  entitled  to  receive  Ihe  same. 

H.  L.  White, 
Secretary. 


(No.  142— July3,.1914.) 

(Chapter  176.  Laws  1913.) 

MOSES    BIRAN   STOCKWELL,   AppUcast.   vs.   E.   M.    WAYMIRE,   Defrndant. 

DiB  ABILITY AOGBAVATION      BY     I N  COM  PR  NT     MEWCAL     TBEATMENT — LIABILITY     OF 

Empi^Oyeb. — Where  an  injured  employee  is  treated  by  an  incompetent  physician 
not  licensed  to  practice  in  this  State,  and  tlie  treatment  given  tbe  employee  makes 
his  injury  worse,  or  causes  permanent  disability,  and  the  employer  has  had 
sufficient  opportunity  to  offer  or  provide  competent  mpdical  aid  and  has  failed 
to  do  so,  the  employer  must  compensate'  bis  injured  employee  for  all  disahility 
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earned  by  his  Injury,  including  the  aggravation  thereof  by  malprsctice.  Em- 
ployers and  insurance  carriers  must  not  sleep  on  their  right  to  designate  the 
treatment  that  is  to  be  had,  and  if  they  am  negligent  or  careless  in  arranging 
for  such   treatment,   they   can   scarcely   be  absolved   from  the  consequences   of 

maltreatment. 

This  is  an  application  for  a  partial  permanent  disability  indemnity 
for  the  loss  of  an  eye.  The  facta  are  stated  in  the  opinion.  An  award 
was  made  in  favor  of  the  applicant  in  the  sum  of  two  thousand  nine 
hundred  sixteen  dollars  and  twenty  cents  ($2,916.20),  payable  as  fol- 
lows: to  applicant's  attorney  twenty-live  dollars  ($25.00)  as  a  reason- 
able attorney  fee ;  to  the  applicant,  cash  in  hand,  four  hundred  twelve 
dollars  and  forty-three  cents  ($412.43),  this  amount  being  the  sum  of 
twenty -one  weekly  permanent  partial  disability  payments  accrued  up  to 
the  date  of  the  award ;  to  applicant  as  a  further  weekly  benefit  the  sum 
of  twenty  dollars  and  eighty-three  cents  ($20.83)  per  week  for  one 
hundred  nineteen  consecutive  weeks.  The  defendant  was  further 
ordered  to  pay  to  the  physician  who  subsequently  treated  and  removed 
the  eye  of  the  applicant,  the  reasonable  value  of  the  services  rendered 
by  him  within  ninety  days  of  the  date  of  the  accident,  the  claim  therefor 
to  be  approved  by  the  Commission  before  payment. 

Alfred  Dalton,  attorney,  for  Applicant. 

C.  F.  Laumeister,  attorney,  for  Defendant. 
The  applicant  in  this  case  was  a  lather  employed  in  the  Forum  Build- 
ing, Sacramento,  in  placing  metal  lathing.  By  some  means  a  piece  of 
metal  lathing  flew  backward  as  he  was  trying  to  fix  it  to  the  studding, 
and  a  sharp  point  struck  him  in  the  pupil  of  his  right  eye,  resulting  not 
only  in  the  total  loss  of  the  sight  of  the  eye,  but  its  enucleation  as  well. 
Defendant,  E.  M.  Waymire,  by  his  attorney,  E.  L.  Stoekwell,  resisted 
payment  of  the  permanent  partial  disability  indemnity  provided  in  such 
cases  on  the  grounds,  first,  that  at  the  time  of  the  accident  complained 
of  said  Moses  Biran  Stoekwell  was  not  in  the  employment  of  defendant 
E.  RI.  Waymire,  but  was  an  independent  contractor,  and  second,  that  the 
loss  of  the  eye  suffered  by  the  applicant  was  the  result  of  improper  treat- 
ment from  the  physiciaii  in  charge  of  this  case.  At  the  hearing  it  was 
clearly  established  that  applicant  was  in  the  employment  of  said  Way- 
mire at  the  time  of  the  accident  and  that  he  was  not  an  independent 
contractor  within  the  meaning  of  the  act.  Also,  at  the  hearing,  it  was 
not  established  by  competent  testimony  that  the  loss  of  the  eye  resulted 
from  improper  treatment  at  the  hand  of  the  physician  in  charge,  but  the 
testimony  was  suflicient  to  raise  a  doubt  as  to  the  skillfulness  and 
sufficiency  of  said  treatment. 

However,  if  the  treatment  was  unfortunate  and  the  selection  of  a 
physician  not  wisely  made,  the  fault  is  properly  chargeable  to  the  em- 
ployer, who  was  present  at  the  time  of  the  accident,  who  had  opportunity 
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to  designate  what  phygician  the  injured  employee  should  go  to  to  be 
attended  to,  who  contented  himself  by  merely  saying  that  the  injured 
employee  ought  to  go  and  see  a  doctor.  It  seems  likely  from  the  evi- 
dence that  when  the  injured  employee  did  go  to  see  a  doctor  he  went 
to  see  one  who  was  not  authorized  topraetiee  his  profession  in  this  State, 
not  a  regularly  licensed  physician  and  very  likely  not  competent  to 
handle  so  delicate  a  ease.  When,  at  last,  nearly  three  months  later,  the 
injured  workman  did  place  himself  in  the  hands  of  a  competent  eye 
specialist,  it  was  then  too  late  to  save  the  eye,  if  it  could  have  been  saved 
at  all,  and  the  enucleation  of  the  eye  became  necessary  in  order  to  save 
the  other  eye. 

We  think  this  case  serves  to  emphasize  the  necessity  for  insurance 
carriers  impressing  it  upon  the  minds  of  the  msured  that  the  subject- 
matter  of  securing  adequate  medical  and  surgical  treatment  in  ease  of 
injury  should  be  taken  up  immediately  after  the  injury  and  definitely 
decided  one  way  or  another  as  to  who  is  to  be  entrusted  with  furnishing 
the  medical  and  surgical  and  hospital  services  necessary  to  cure  and 
relieve.  Employers  and  insurance  carriers  must  not  sleep  on  their 
right  to  designate  the  treatment  that  is  to  be  had,  and  if  they  are  negli- 
gent or  careless  in  arranging  for  such  treatment,  they  can  scarcely  be 
absolved  from  the  consequence  of  maltreatment,  no  matter  how  serious 
they  may  be. 

A.  J.  PnjLSBUET, 

Will  J,  French, 
Commissione  rs. 

NoTK. — Following  the  decision  In  [hla  case  the  defendant.  Aetna  Life  Insurance 
Company,  was  joined  aa  a  party  defendant  and  further  proceedlnga  had  as  stated  Id 
Che  following  opinion.  On  December  19,  1314.  the  Industrial  Aocldent  Commission 
entered    Its   order    conftrmlng    the   original    flndinBH   and    award,    with   unimportant 

amendmenta     The  opinion  accompanying  such  order  follows : 

OPINION. 
On  the  22d  of  January,  1914,  one  Moses  Biran  Stockwell  was  injured 
by  accident  while  in  the  employment  of  defendant,  E.  M.  Waymire,  a 
contractor,  at  Sacramento,  as  a  result  of  which  injury  applicant  lost 
one  of  his  eyes  by  enucleation.  A  hearing  was  held  on  the  12th  day  of 
May  and  findings  made  and  an  award  entered  against  Waymire  aa 
defendant,  for  a  permanent  partial  disability  amounting  to  the  aggre- 
gate sum  of  $2,916.20.  During  the  hearing  it  was  not  disclosed  that 
Waymire  was  insured  against  liability  for  compensation  with  the 
.^tna  Life  Insurance  Company,  although  the  attorney  for  said  com- 
pany was  present  and  participated,  and  therefore  the  .^tna  Life  Insur- 
ance Company  was  not  made  party  defendant  to  the  procedure.  There- 
after, on  the  1st  day  of  September,  1914,  defendant  Waymire  notified 
the  .^tna  Life  Insurance  Company  and  this  Commission  that  said  life 
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insuraDce  company  was  the  insurance  carrier  for  E.  M.  Waymire,  and 
asked  to  have  the  iStna  Life  Insurance  Company  substituted  as  party 
defendant  and  the  proceeding  dismissed  as  to  said  E.  M.  Waymire. 
On  the  10th  of  September  notice  was  given  all  of  the  parties  in 
interest  of  a  proposal  on  the  part  of  the  Industrial  Accident  Com- 
mission to  join  the  ^tna  Life  Insurance  Company,  insurance  carrier, 
88  party  defendant,  and  to  substitute  said  insurance  carrier  for  the 
defendant  employer,  and  that  a  hearing  would  be  held  and  opportunity 
given  to  the  .^tna  Life  Insurance  Company  to  show  cause  why  such 
^tna  Life  Insurance  Company  should  not  be  made  party  defendant 
and  should  not  be  substituted  for  E.  M.  Waymire  in  such  proceeding, 
and  Friday,  the  18th  day  of  September,  at  2  p.m.,  was  the  time  set  for 
holding  the  hearing.  Said  hearing  was  held  according  to  notice,  where- 
upon it  was  admitted  by  the  attorney  representing  the  .£tna  life  Insur- 
ance Company  that  at  the  time  Oif  the  accident  complained  of,  the  ^tna 
Life  Insurance  Company  was  the  insurance  carrier  for  defendant  Way- 
mire. Accordingly,  on.the  25th  day  of  September,  an  order  was  made 
and  entered  making  the  .^tna  Life  Insurance  Company  party  defendant 
in  this  proceeding,  substituting  said  ^tnsi  Life  Insurance  Company 
for  said  defendant  Waymire,  continuing  the  proceeding  as  to  the 
^tna  Life  Insurance  Company  and  dismissing  it  as  to  the  defendant, 
Waymire.  Whereupon  defendant  Mtaa  Life  Insurance  Company 
asked  for  a  rehearing  in  tlie  above  entitled  cause,  on  the  grounds: 

1.  That  the  ^tna  Life  Insurance  Company  had  discovered  new  evi- 
dence material  to  it  which  it  could  not  with  reasonable  diligence  have 
procured  at  the  first  hearing  of  said  cause;  and 

2,  That  the  original  award  was  procured  by  fraud. 
Accordingly,  this  Commission,  on  the  26th  of  October,  made  an  order 

granting  the  rehearing,  and  on  the  5th  day  of  November  set  the  hearing 
for  November  10th,  at  Koom  101,  State  Capitol  Building,  Sacramento. 
Said  hearing  was  had  pursuant  to  notice  and  all  of  the  issues  involved 
in  the  proceeding  from  the  beginning  were  thoroughly  gone  into  and 
much  testimony  taken  in  relation  to  all  the  phases  of  the  controversy, 
as  if  this  had  been  the  first  hearing  of  said  cause. 

On  the  18th  of  December  the  Commission  made  and  entered  its  find- 
ings and  award  against  said  .^tua  Life  Insurance  Company  and  in  favor 
of  applicant  Moses  Biran  Stockwell,  for  a  permanent  disability  equaling 
thirty-five  per  cent  of  total  disability,  entitling  applicant  to  receive 
sixty-five  per  cent  of  his  average  weekly  earnings  for  one  hundred  forty 
(140)  weeks,  said  award  being  in  the  aggregate  sum  of  two  thousand 
nine  hundred  sixteen  dollars  and  twenty  cents  ($2,916.20). 

At  the  hearing  defendant  failed  to  substantiate  in  any  manner  con- 
tentions as  set  forth  in  its  application  for  a  rehearing,  and  this  Com- 
mission finds  no  reason  for  deviating  from  the  origLaal  findings  and 
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award  made  in  this  cause.  We  are  clearly  of  the  opinion  that  Moses 
Birsn  Stockwell  was  at  the  time  of  the  accident  an  employee  of  said 
Waymire,  and  that  the  accident  happened  while  the  injured  employee 
was  performing  a  service  growing  out  of  and  incidental  to  his  employ- 
ment with  defendant  Waymire,  and  that  the  former  award  was  not 
obtained  by  fraud  as  alleged. 

A.  J.   PniI£BURY, 

Will  J,  French, 
Harris  WfiaNSTOCK, 
Commissioners. 


(No.  233— July  3, 1914.) 
(Chapter  176,  Laws  1913.) 


Duration  of  Disabii.itt — Recovert  prom  Accidental  Injury  Prolonoed  bt 
Tubercular  Conpitiok. — Ordinarily  ao  employer  miiBt  compensate  hia  in- 
jured employee  for  the  entire  diRaitility  cauEed  by  accident.  legardiesa  of  the 
effect  of  the  poor  physical  condition  of  such  employee  in  aggravaCioD  or  pro- 
longation of  Euch  disability.  An  employer  must  take  Ilia  employees  as  he 
finds  them.  An  exception  has  been  made  by  this  Commission,  however,  where 
the  duration  of  a  disability  is  unduly  prolonged  by  syphilis,  chronic  varicose 
uJcera,  or  tuberculosis,  and  in  such  cases  compensation  will  be  awarded  only 
for  the  longest  period  of  disnbility  for  which  a  normal  person  sustaining  the 
same  accidental  injury  would  reasonably  be  disabled.  This  eiception  controls 
the  present  case  where  applicant  was  suRering  from  n  tubercular  condition. 

The  facts  are  stated  in  the  opinion.  Compensation  was  awarded  the 
applicant  in  the  sum  of  two  hundred  dollars  and  eighty-nine  cents 
($200.89),  this  being  for  ten  and  five-sevenths  weeks  total  temporary 
disability  up  to  the  date  of  the  award,  July  3,  1914.  Applicant  was 
further  awarded  the  sum  of  eighty  dollars  and  thirty-five  cents  ($80.35) 
for  four  and  two-aevenths  weeks  disability,  lasting  from  said  July  3, 
1914,  to  August  2,  1914,  this  latter  date  being  the  estimated  duration 
of  applicant's  disability.  Applicant  was  further  awarded  his  reason- 
able medical  and  surgical  expenses. 

H.  C.  Van  Dalsem,  in  propria  persona,  for  Applicant. 
S.  G,  Thompki-ns,  attorney,  for  defendant  S.  Di  Fiore. 
Dr.  Chas.  T.  Cutting,  medical  director,  for  defendant  Pacific  Coast 
Casualty  Company. 
This  was  an  application  for  a  temporary  total  disability  indemnity 
because  of  the  fracture  of  the  left  wrist  of  applicant  by  accident  while 
working  for  defendant  S.  Di  Fiore.     The  evidence  showed  that  H.  C. 
Van  Dalsem,  the  applicant,  had  been  injured  on  April  4,  1914,  by  a 
falling  timber,  resulting  in  the  injury  above  referred  to;  that  such  in- 
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jury  normally  heals  within  two  to  four  months,  leaving  no  disability 
at  the  end  of  sueh  time ;  that  the  applicant,  however,  at  the  time  of  the 
accident  and  for  some  time  previous,  had  been  suffering  from  a  tuber- 
cular affection  of  the  sheaf  tendon  of  the  left  wrist,  and  the  presence  of 
such  tubercular  condition  would  necessarily  delay  applicant's  recovery 
very  greatly,  probably  for  a  year  or  more. 

The  principal  question  raised  at  the  hearing  was,  therefore,  whether 
the  industry  should  be  held  responsible  for  all  of  the  dbability  of  the 
injured  employee  resulting  until  such  time  as  he  should  be  able  to  re- 
sume work,  or  whether  it  should  be  held  only  for  the  time  ordinarily 
required  to  heal  a  broken  wrist  of  the  same  character  in  the  case  of  an 
average  man  not  suffering  from  a  tubercular  infection.  In  earlier  cases 
this  Commiaaion  has  held  in  accordance  with  the  English  view  that  an 
employer  must  take  his  employees  in  the  condition  in  which  they  are  at 
the  time  of  the  injury,  and  must  compensate  them  for  the  actual  period 
of  disability  suffered  by  each,  instead  of  the  hypothetical  period  of  disa- 
bility which  the  ordinary  or  average  man  so  injured  would  suffer. 
Thus,  where  workmen  are  injured  by  heavy  strains  or  Wows  which  would 
not  affect  a  workman  of  average  strength,  compensation  is  to  be  given 
for  the  full  period  of  disability  suffered.  This  rule  is  clearly  just  in 
ordinary  cases,  as  it  places  the  actual  burden  of  the  accident  upon  the 
industry,  tiding  over  the  injured  employee  and  his  family  for  the  entire 
period  of  loss  of  earning  power,  thus  avoiding  the  impoverishment 
and  chain  of  evils  consequent  thereon  which  it  is  the  policy  of  the  Work- 
men's  Compensation,  Insurance  and  Safety  Act  to  prevent. 

There  must,  however,  be  some  limit  to  the  operation  of  this  rule  in 
eases  where  the  greater  part  of  the  disability  is  due  to  disease  which 
greatly  prolongs  recovery  from  accidental  injury,  even  though,  had 
there  been  no  accident,  there  would  have  been  no  disability  whatever. 
This  Commission  has  already  held  that,  where  recovery  from  injury  is 
delayed  by  the  effect  of  tuberculosis,  syphilis  or  chronic  varicose  ulcers, 
compensation  should  be  allowed  only  for  the  period  for  which  the  injury 
complained  of  would  disable  a  person  of  average  condition  not  suffering 
from  any  of  these  diseases.  These  exceptions  control  the  present  case, 
and  it  is  therefore  decided  that  applicant  is  not  entitled  to  a  continuance 
of  the  temporary  total  disability  payments  from  and  after  the  2d  day  of 
August,  1914,  this  date  being  the  expiration  of  the  longest  period  clearly 
indicated  by  the  medical  testimony  in  this  case  as  the  period  during 
which  applicant's  disability  would  probably  have  continued  if  he  had 
been  free  from  tuberculosis, 

A.  J.  PltLSBURY, 

Will  J.  French, 
Commissioners. 
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(No.  236— July  3, 1914.) 

(Chapter  1T«,  Laws  1913.) 

8ALVAT0BE  SIOTTO,  Applicant,  vs.  W.  B.  HUNT  k  SON  and  FRANKFORT 

GENERAL  INSURANCE  COMPANY,  DefendanU. 

F.  M.  Andreani,  of  the  Italian  Consulate,  for  Applicant. 

W.  B.  Hayes,  chief  adjuster  of  the  defendant  Frankfort  General 
Insurance  Company,  for  said  Defendant. 

L.  S.  Booth,  for  Defendants. 
This  is  an  application  for  a  temporary  total  disability  benefit.  Appli- 
cant  was  injured  on  May  18,  1914,  while  in  the  employment  of  W.  B. 
Hunt  &  Sou  aa  a  laborer.  The  evidence  showed  that  applicant  was  lift- 
ing a  rock  of  moderate  size  into  a  wheelbarrow  and  complained  of  a 
sadden  pain,  in  the  nature  of  a  tearing  sensation.  He  was  helped  to  the 
camp  by  other  employees  and  upon  examination  was  found  to  be  suf- 
fering from  an  incomplete  right  inguinal  hernia.  Owing  to  the  fact 
that  applicant  was  not  under  a  heavy  strain  at  the  time  assigned  for  the 
accident,  it  was  claimed  that  the  hernia  was  an  old  one,  but  the  testi- 
mony of  the  attending  physicians  unanimously  pronounced  it  to  be  of 
very  recent  origin.  An  award  was  therefore  made  in  favor  of  applicant 
for  three  weeks  temporary  total  disability  in  the  sum  of  twenty-five 
dollars  and  thirty-two  cents  ($25.32),  and  his  reasonable  medical  and 
surgical  expenses.  The  relatively  short  duration  of  the  disability,  five 
weeks  including  the  two  weeks  waiting  period,  was  due  to  the  fact  that 
applicant  had  been  successfully  operated  upon  at  the  city  and  county 
hospital  at  San  Francisco,  before  the  date  of  the  hearing,  and  had  en- 
tirely recovered  by  such  date. 

H.  L.  White, 
Secretary. 


(No.  219— July  3,  1914.) 

(Chapter  ns,  I^wa  19]3.) 


Abe  Hyatt,  in  propria  persona,  for  Applicant. 
George  Hiiids  and  H.  Pyle,  in  proprue  persona,  for  Defendants. 
This  was  an  application  for  a  temporary  total  disability  indemnity. 
The  applicant  complained  of  a  strain  to  his  left  shoulder  caused  by 
heavy  lifting  done  in  the  course  of  his  employment  for  defendant  J.  P. 
Pyle  &  Son.  The  medical  testimony  was  confiicting  as  to  whether 
applicant's  present  condition  was  proximately  caused  by  the  heavy 
lifting  or  by  natural  causes,  but  on  submitting  the  testimony  and  med- 
ical opinions  to  the  medical  referee  of  the  Industrial  Accident  Com- 
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1  and  to  a  specialist  appoiDted  by  the  latter,  it  was  decided  that 
applicant's  condition  was  proximately  caused  by  accident,  as  set  out. 
An  award  was  therefore  made  against  the  defendant  J.  F.  Pyle  &  Son 
alone  in  the  sum  of  two  hundred  dollars  and  eighty-nine  cents  ($200.89), 
this  being  the  amount  of  the  weekly  temporary  total  disability  pay- 
ments due  up  to  June  15,  1914,  a  period  of  ten  and  five-sevenths  weeks. 
The  said  defendant  was  also  ordered  to  pay  the  reasonable  medical 
and  surgical  expenses  of  applicant,  to  the  persons  entitled  to  receive- 
the  same,  and  the  other  defendants  were  dismissed  from  all  liability. 

H.  L.  White, 
Secretary. 


(No.  237— July  3,  1914.) 

(Chapter  176,  Laws  1313.) 
OLAF  ANDERSON,  Applicant,  V8.  CRESCENT  WDARF  AND  WAREHOUSE 


Frank  F.  Fleming,  attorney,  for  Applicant. 

C.  C.  Knight,  traffic  manager,  for  defendant  Crescent  "Wharf  and 

Warehouse  Company. 
A.  M.  Scott,  adjuster,  for  defendant  Commonwealth  Bonding  and 
Casualty  Insurance  Company. 
This  is  an  application  for  a  temporary  total  disability  benefit.  The 
defendant.  Commonwealth  Bonding  and  Casualty  Insurance  Company, 
the  insurance  carrier,  was  at  it;)  request  substituted  in  this  action  for 
the  defendant  Crescent  Wharf  and  Warehouse  Company,  and  the  pro- 
ceedings dismissed  as  to  the  latter.  The  evidence  showed  that  appli- 
cant, while  working  on  a  lumber  boat  at  Los  Angeles,  was  on  March  14, 
1914,  thrown  into  the  ship's  hold  from  the- deck  by  the  displacement 
of  a  ladder,  receiving  several  bruises  and  sprains.  The  only  question  in 
issue  was  as  to  the  duration  of  the  disability.  Applicant  was  awarded 
compensation  for  four  and  three-sevenths  weeks  total  temporary  dis- 
ability in  the  sum  of  fifty-one  dollars  and  eighty-one  cents  ($51.81), 
less  the  sum  of  twenty-three  dollars  and  sixty-two  cents  ($23.62)  pre- 
viously paid  on  this  account. 

H.  L.  White, 
Secretary. 

(No.  99— July  27,  1914.) 

(Chapter  ITS,  Laws  1913.) 

TETKR  H.  GORDON,  Applicant,  vs.  SAN  FRANCISCO-OAKLAND  TERMINAL 

RAILWAYS  (a  cobpobation),  Defendant. 

WiLROL  Misconduct — Failube  to  TTbe  SAran  Di\ice. — Where  an  employee  fails 

to  use  a  safety  device  placed  for  bis  own  protection  on  the  machine  he  was 
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wording  at,  and  it  ia  a  rule  of  his  emplorer.  diligent);  enCorced,  that  employees 
must  never  use  the  machine  witfaout  using  the  protection  provided,  but  the  em- 
ployee had  dispensed  with  the  eafet;  device  becanse  'he  wished  to  get  the  woric 
he  was  upon  done  more  quickly,  and  the  employee  was  injured  by  the  machint> 
because  of  his  failure  to  use  said  protection,  said  iojaries  are  caused  by  the 
wilful  misconduct  of  the  employee  and  be  is  not  entitled  to  compensation  therefor. 

This  is  an  application  for  a  partial  permanent  disability  indemnity. 
The  facta  are  stated  in  the  opinion.  Compensation  was  denied  on  the 
ground  that  applicant's  injuries  were  proximately  caused  by  wilful 
misconduct  of  said  injured  employee  in  neglecting  to  use  a  safety  device 
provided  for  his  use  and  required  by  diligent  enforcement  to  be  used 
for  his  own  protection. 

H.  C.  Reynolds,  attorney,  for  Applicant. 

■     W.  H.  Smith,  attorney,  for  Defendant. 

On  the  24th  day  of  February,  1914,  one  Peter  H.  Gordon,  a  skilled 
machine  worker,  lost  the  forefinger  off  his  left  hand  while  running  a 
"shaper"  in  the  shop  of  the  San  Francisco-Oakland  Terminal  Railways. 
Defendant  refused  payment  of  compensation  on  the  ground  that  appli- 
cant was  injured  by  his  own  wilful  misconduct  in  neglecting  to  use  a 
safety  device  installed  for  his  protection  and  which,  if  used,  would  have 
prevented  the  injury  complained  of,  whereupon  applicant  commenced 
this  proceeding. 

At  the  hearing  applicant  testified,  in  substance,  as  follows: 

1.  That  be  was  running  segments  for  the  end  of  a  car,  straight  on  one 
side  and  curved  on  the  other,  with  a  pattern  nailed  on  top  of  the  segment 
to  be  shaped;  that  one  of  the  nails  driven  through  the  pattern  and  into 
the  segment  bent  and  did  not  catch,  that  when  the  tool  struck  a  cross- 
grained  spot  in  the  piece  being  shaped  the  pattern  came  off  the  piece 
and  the  piece  was  shot  out  from  under  it  and  across  the  room,  suffering 
his  hand  to  strike  against  the  knife  with  the  result  above  stated. 

2.  That  he  did  not  use  the  guard  because  it  would  have  been  in  hia 
road  and  because  the  work  he  was  doing  did  not  admit  of  the  guard 
being  used. 

3.  That  if  he  had  used  the  guard  it  would  not  have  protected  him  a 
particle  in  that  his  hand  went  under  where  the  guard  would  have  been 
had  it  boon  in  commis-sion. 

4.  That  he  had  been  told  never  to  use  the  machines  without  using 
the  safety  devices ;  that  the  master  mechanic  had  distinctly  given  sueh 
instructions;  that  the  master  mechanic  had  never  given  him  the  impres- 
sion that  when  there  was  a  rush  order  he  might  omit  the  use  of  the  safety 
appliances;  that  he  had  said  that  if  any  man  did  not  use  the  safety  de- 
vices he  would  discharge  him. 
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5,  That,  nevertheless,  he  had  not  used  the  safety  device  more  than 
half  the  time ;  that  he  used  it  when  it  could  be  used  to  advantage,  but 
that  was  not  more  than  half  the  time;  that  he  overlooked  it  once  in 
a  while  when  the  work  had  piled  up. 

These  statements  were  controverted  by  his  foreman,  J.  Gilman,  who 
te8ti6ed,  in  substance,  that  the  pieces  could  all  have  been  run  through  on 
one  side  with  the  guard  and  then  changed  to  the  other  side  and  also  run 
with  The  guard,  and  that  if  the  guard  had  been  used  the  accident  would 
not  have  happened  for  the  reason  that  the  guard  would  have  prevented 
the  piece  turning  over ;  that  it  might  have  taken  half  an  hour  longer  to 
do  the  work  in  this  way,  but  that  that  fact  constituted  no  excuse  for  not 
using  the  guard  inasmuch  as  the  instructions  were  unequivocally  to  use 
all  the  guards  all  the  time,  and  big,  red  signs  are  posted  up  on  the  wall, 
and  in  front  of  this  machine,  requiring  guards  to  be  used. 

Being  in  some  doubt  because  of  this  conflict  of  testimony  the  Com- 
mis.sioner  in  charge  of  the  hearing  requested  Mr.  J.  C.  Bennett,  a  safety 
engineer  connected  with  the  department  of  safety  of  the  Industrial  Acci- 
dent Commission,  to  visit  the  shop  and  make  a  careful  investigation  into 
the  facts.  This  was  done,  and  Mr.  Bennett's  testimony  in  relation 
thereto  was,  in  substance,  as  follows : 

"1.  I  took  the  time  required  to  change  the  guard.  The  opera- 
tion was  first  to  remove  the  piece  from  beneath  the  guard  and  set 
it  on  the  table,  then  reach  in  front  of  the  cutter  to  get  hold  of  the 
front  part  of  the  guard  and  swing  it  over  until  it  was  directly  in 
front  of  the  second  cutter  head.  Having  done  this  the  operator 
adjusted  the  guard  and  cut  the  second  side  as  he  had  cut  the  first. 
The  time  taken  from  when  he  stopped  feeding  until  he  started  feed- 
ing was  eighteen  seconds. 

"2.  In  ray  judgment  the  guard  would  have  been  a  real  pro- 
tection if  the  pattern  had  come  off,  as  it  did  in  Gordon's  case.  It 
would  have  prevented  the  accident,  because  the  guard  is  pushed 
down  and  the  foot  of  the  guard  rests  down  hard  upon  the  work. 
This  is  caused  by  the  pressure  of  the  arm  itself  which  is  pivoted  on 
a  vertical  spindle  some  two  or  three  feet  back.  It  is  just  the  spring 
in  the  horizontal  arm  that  caiises  the  downward  pressure.  If  the 
piece  had  shot  out  from  under  the  guard  the  pressure  would  have 
been  released  and  the  guard  would  have  dropped  and  would  have 
saved  the  man 's  fingers  because  the  guard  would  have  been  between 
the  man's  hand  and  the  cutter. 
In  a  report  to  his  superior  Mr.  Bennett  further  .states: 

"The  point  was  raised  that  the  accident  would  have  occurred 
regardless  of  the  presence  of  the  guard.  I  understood  that  a  cause 
of  the  accident  was  a  tipping  back  of  the  piece.  To  demonstrate 
this  statement  the  guard  was  placed  in  proper  position  and  I 
attempted  to  overturn  tlie  work,  but  was  unable  to  do  so  even 
after  esertiiig  considerable  effort." 
In  order  to  give  applicant  Gordon  every  opportunity  to  present  his 
case,  another  visit  to  the  plant  of  defendant  was  arranged,  so  that 
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Gordon  could  explain  Ma  side  to  Safety  Engineer  J.  C.  Bennett.  This 
visit  took  place  on  July  4tli,  Mr.  Bennett  reported  on  July  6th  that 
he  found  no  reason  to  change  his  first  report,  dated  April  27tb,  although 
he  found  that  Gordon  made  use  of  a  different  position  of  application 
when  the  safeguard  was  in  service.  Safety  Engineer  Bennett  also  re- 
ported that  it  was  necessary  whenever  the  guard  was  to  be  changed  from 
one  cutter  head  to  the  other  to  remove  and  adjust  the  entire  guard.  It 
was  thus  shown  that  an  apparent  conflict  in  the  testimony  as  to  the  time 
required  to  change  the  guard  was  groundless  because  of  the  different 
circumstances  governing  the  various  processes  of  operation.  It  was 
further  reported  by  Safety  Engineer  Bennett  that  Gordon  was  evidently 
fully  warranted  in  his  application  of  the  guard. 

While  the  safety  engineer's  second  report  was  more  favorable  to  appli- 
cant, yet  the  non-use  of  a  safeguard  should  not  be  discretionary  after 
strict  orders  are  given  and  signs  posted.  Consultation  with  those  in 
authority  should  precede  non-use,  if  it  is  believed  to  be  impossible  to  use 
a  guard  on  some  particular  job.  The  operator  who  succeeded  Gordon 
testified  that  he  continuously  used  the  safeguard  on  the  machine  for  all 
the  work  he  performed. 

We  have  reviewed  this  testimony  with  some  fullness  because  we  think 
the  incident  is  likely  enough  to  prove  typical  of  the  disinclination  of 
many  workmen  advanced  in  years  to  use  safety  appliances  that  they 
have  not  been  in  the  habit  of  using  and  to  eiaggerate  the  inconvenience 
occasioned  by  their  use. 

Applicant  Gordon  is  a  fine  type  of  workman  and  has  handled  this 
kind  of  a  machine  for  many  years  without  accident  until  this  accident 
occurred.  Because  the  use  of  the  safety  appliance  impedes  the  work  in 
certain  cases  he  regards  its  use  as  impracticable  and  discards  it  in  such 
cases,  notwithstanding  his  knowledge  that  the  rule  is  that  such  safe- 
guard must  be  used  in  all  cases  and  that  neither  he,  himself,  nor  other 
employees  or  foremen  are  permitted  to  use  their  discretion  as  to  when 
they  will  use  such  appliances  and  when  they  will  not.  To  be  sure  he 
discarded  the  device,  as  he  believed,  to  expedite  his  employer's  pro- 
duction, but  his  employer  had  given  him  no  room  for  discretion  in  the 


Furthermore,  in  this  instance  more  certainly  than  customary,  the 
employer's  men  in  authority  had  been  diligent  in  seeking  to  enforce  the 
use  of  safety  appliances.  The  instructions  had  been  unequivocal,  fre- 
quent and  backed  up  with  threats  of  disciplinary  measures.  In  view 
of  these  facts  we  can  but  regard  the  act  of  Gordon,  in  not  using  the  safe- 
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guard  provided  for  his  use,  as  misconduct  and,  in  the  light  of  his  own 
testimony,  as  "wilful"  within  the  meaning  of  the  act. 

A.  J.  PiLIfiBUBY, 

Will  J.  Pkench, 
H.  Weinstock, 
Commissioners. 


(No.  251— July  29,  1914.) 
(Chapter  17E,  Laws  1913.) 
W.  M.   PARKER.   Applicant,   vh.   CALIFORNIA  PORTLAND   CEMENT  COM- 
PANY  (A  COBPORATIOW).  AND  UNITED  STATES  FIDELITY  AND  GUAR- 
ANTY COMPANY.  Uefcndanti. 

Grant  Holcomb,  attorney,  for  Applicant. 

Frank  J.  Solt,  claim  adjuster  of  United  States  Fidelity  and 
Guaranty  Co.,  for  Defendants. 
This  is  an  application  for  compensation  for  a  temporary  total  or  per- 
manent disability.  The  applicant  was  injured  on  February  28,  1914, 
while  strengthening  girders  near  the  top  of  defendant's  building,  by 
the  collapse  of  the  staging  upon  which  he  was  working.  Applicant  fell  a 
distance  of  fifty-two  feet,  causing  very  serious  injuries  including  a 
badly  shattered  left  arm,  head  and  spinal  injuries,  and  a  derangement 
of  his  eyesight.  The  only  issue  was  as  to  the  nature  and  duration  of  the 
disability.  At  the  time  of  the  hearing  the  applicant  was  shown  still  to 
.  be  totally  disabled,  but  that  probably  no  permanent  injury  would  result, 
although  his  full  working  powers  would  not  return  for  a  year  to  come. 
An  award  was  made  in  favor  of  applicant  in  the  sum  of  two  hundred 
sixteen  dollars  and  forty-three  cents  ($216.43),  this  being  the  amount 
of  the  temporary  total  disability  weekly  payments  accrued  up  to  June 
23,  1914,  a  period  of  fourteen  and  three-sevenths  weeta.  From  this 
amount  the  defendants  were  ordered  to  deduct  the  sum  of  ten  dollars 
($10.00)  and  pay  the  same  to  applicant's  attorney  as  a  reasonable  attor- 
ney fee.  Applicant  was  aI.so  awarded  the  sum  of  tifteen  dollars  ($15.00) 
per  week  for  each  and  every  week  commenciug  with  June  30,  1914, 
until  the  termination  of  the  disability  or  further  order  of  the  Com- 
mission. Medical  and  sui^cal  treatment  had  been  furnished  by  the 
defendants,  so  no  provision  was  necessary  therefor. 

H.  L.  White, 
Secretary. 
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{No.  199— July  29,  1914.) 
(Chapter  176,  Laws  1913.) 

!.  UB.  ANDREW  J.  BERRY, 

Jurisdiction — Contbovebsy  Between  Insubance  Cabbieb  and  Fbisician  Called 
IN  BT  EuPLOYEB. — Where  the  only  issue  preseoted  arises  between  the  iDBurance 
carrier  and  the  physician  secured  by  the  employer  to  treat  an  injured  employee, 
as  to  the  proper  charge  for  the  services  of  Huch  physician,  the  Industrial  Acci- 
dent Commission  ban  no  jurisdiction  to  hear  the  application.  To  give  the  Indus- 
trial Accident  Commission  Jurisdiclion  over  the  subject-mntter  of  the  contra- 
versy,  there  must  be  a  proceeding  between  the  employer  or  his  insurance  carrier 
on  one  xide,  and  tbe  injured  employee,  his  dependents,  the  pbysieinn  or  attorney 
employed  b]'  him.  or  some  person  having  a  claim  or  lien  upon  amounts  due  such 
injured  employee  an  compensation,  on  the  other  side.  Where  tbe  ii^sue  is  between 
the  insurer  and  its  insured,  or  the  physician  employed  by  the  insured  alone,  no 
question  of  compensation  is  raised,  but  only  a  question  of  private  contract  or 
Insurance  law.  which  is  triable  in  civil  courts.  The  Industrial  Accident  Com- 
miEBJon  has  power  only  to  adjust  questions  of  compensotion  due  to  the  injured 
einplo3'ce  or  to  persons  claiming  through  him. 

This  is  an  application  by  the  instiranee  carrier,  the  Maryland  Casualty 
Company,  to  have  determined  and  adjusted  the  reasonable  value  of 
medical  and  surgical  services  rendered  by  the  defendant,  Dr.  Andrew  J. 
Berry,  to  the  injured  employee  of  a  policyholder  of  the  applicant.  The 
facts  are  stated  in  the  opinion.  The  application  was,  on  July  29,  1914, 
dismis.sed  for  want  of  jurisdiction. 

V.  J.  i\' or  (A;  claim  adjuster,  for  Applicant. 
S.  A.  D.  Gray,  attorney,  for  Defendant. 

On  the  30th  day  of  January,  1914,  one  J.  Salamunovich,  while  work- 
ing in  the  course  of  his  employment  for  L.  Giuras  and  J.  Matulieh,  was 
injured  by  accident,  receiving  a  cut  upon  the  hand  which  resulted  in  a 
serious  attack  of  blood  poi.soning  and  disability  for  a  considerable  period 
of  time.  The  injured  man  was  sent  by  his  employers  to  Dr.  Andrew  J. 
Berry  for  treatment  and  received  medical  attention  from  him.  A  dis- 
pute having  arisen  between  the  insurance  carrier,  the  employers,  and 
Dr.  Berry  as  to  whether  or  not  the  bill  rendered  by  Dr.  Berry  was  ex- 
cessive, the  insurance  carrier  filed  this  application  that  the  Commission 
determine  what  would  be  a  reasonable  fee  for  the  medical  and  surgical 
treatment  rendered. 

The  objectionable  feature  of  the  application  is  that  the  injured  em- 
ployee, Salamunovich.  is  not  a  party  to  the  proceeding  nor  was  any  one 
claiming  through  him  made  a  party.  No  question  is  raised  as  to  any 
amount  which  might  be  due  him  by  way  of  compensation  for  disability 
suffered  or  outlay  or  indebtedness  incurred  for  medical  or  surgical 
treatment.  Dr.  Berry's  answer  and  testimony,  undisputed  by  anything 
the  applicants  have  to  offer,  show  that  he  was  hired  by  the  employers, 
L.  Giuras  and  J.  Matulieh,  and  looked  to  them  alone  for  his  remunera- 
tion.    The  only  issue  presented,  therefore,  is  as  to  whether  in  a  pro- 
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ceeding  between'  the  insurer  of  the  employer  and  the  physician  engaged 
by  the  employer  the  Commission  has  the  power  to  decide  what  consti- 
tutes a  reasonable  charge  for  medical  services. 

It  may  be  conceded  that  if  an  injured  employee  expends  money  or 
becomes  indebted  for  medical  treatment  on  the  default  of  the  employer 
to  furnish  it,  the  employee  is  entitled  to  an  award  of  the  reasonable 
value  of  medical  and  surgical  services  rendered  him.  Similarly,  the 
employee's  physician  has  under  section  29  (b)  (2)  a  right  to  a  lien  upon 
any  award  which  might  be  made  the  injured  man  or  his  dependents. 
Such  right  to  a  lien,  also,  makes  the  employee's  physician  a  party  in 
interest  under  section  22,  and  he  may  file  an  application  with  the  Com- 
mission to  have  the  compensation  due  the  injured  employee  adjudicated 
in  so  far  as  his  right  to  a  lien  to  the  reasonable  value  of  his  medical 
services  is  concerned.  And,  on  the  other  band,  the  employer  and  the 
latter's  insurance  carrier  are  entitled  to  object  to  the  inclusion  in  the 
award  of  the  medical  services  rendered  a  workman  by  the  latter's  physi- 
cian, or  to  file  an  application  naming  the  injured  employee  as  defendant, 
to  have  adjusted  the  reasonable  value  of  medical  services  rendered  him 
by  such  physician  of  his  own  choice.  But  in  all  such  eases  the  question 
to  he  decided  by  the  Commission  is  fundamentally  the  amount  due  from 
the  employer  to  the  injured  employee  as  compensation,  and  the  rights  of 
the  physician  are  derived  through  the  employee.  If  the  latter  has  been 
injured  because  of  his  own  wilful  misconduct,  his  physician  is  entitled 
to  nothing  from  the  employers. 

Where,  however,  no  question  is  tendered  the  Commission  as  to  com- 
pensation, that  is,  as  to  the  amount  due  from  the  employer  or  his  insur- 
ance carrier  to  the  employee  or  those  claiming  through  him,  the  Com- 
mission has  no  jurisdiction.  Its  power  is  limited  to  cases  where  there  is 
a  dispute  between  persons  acting  on  the  part  of  the  employer  and  persons 
claiming  on  the  part  of  the  employee.  In  the  present  case  neither  the 
employee  nor  any  one  claiming  through  him  is  a  party  to  the  proceeding. 
The  only  controversies  raised  are  between  the  employer  and  the  physician 
he  hired,  a  question  of  private  contract  merely,  and  between  the  insurer 
and  its  insured,  as  to  the  amount  pa.^able  as  a  loss,  again  a  question  of 
insurance  law  and  private  contract. 

Viewed  in  another  light,  section  29  (d)  (2)  of  the  Workmen's  Com- 
pensation, Insurance  and  Safety  Act,  is  conclusive  against  the  main- 
taining of  this  action.  By  this  subsection,  taken  in  connection  with 
section  29  (b),  it  appears  that  the  Commission  can  fix  and  determine 
the  amount  due  as  reasonable  medical  fees,  only  where  the  employer  is 
liable  under  section  15  (a)  of  the  statute  to  pay  such  medical  charges. 
And  by  consulting  the  last  named  section,  it  will  be  seen  that  the 
employer  is  liable  only  where  he  has  failed  to  furnish  medical  aid  season- 
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ably  and  the  injured  employee  has  then  employed  his  own  physician. 
Hence  it  follows  that  this  application  must  he  dismissed  for  want  of 
jurisdiction.  A.  J.  Pxllsbuby, 

Harris  Weinstock, 
Commissioners. 


(No.  252— July  29, 1914.) 

(Chapter  ITE,  Laws  1913.) 
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.     CAU8E--DUBAT10N      0¥     DlSAHILITT CoNCUBBEN'CE     OF     OTHEB     DIB- 

EASEH. — Where  the  evidence  shows  that  applicant  was  iniurPil  hy  a  fall.  causinK 
a  severe  sprain  of  the  left  ankle,  that  recovery  therefrom  is  prolonged  by  reason 
oE  s  coDdiCJon  of  general  arterial  disease,  and  that  at  the  date  oE  the  hearing 
apiillcant's  disability  was  about  equally  divided  between  hie  e^seral  condition 
and  the  result  ot  the  nocident,  held,  that  applicant  is  entitled  to  compensation 
during  the  entire  continuance  of  disability  resultiog  from  the  accident. 

Frank  Dabila,  in  propria  persona,  for  Applicant. 

E.  L.  Slockwell,  attorney,  for  Defendants. 
This  is  an  application  for  temporary  total  disability  compensation. 
Applicant  was  injured  on  March  9,  1914,  while  working  with  a  wheel- 
barrow for  defendants  Brandon  &  Lawson,  by  a  fall  from  a  trestle, 
receiving  a  severe  sprain  of  the  left  ankle,  but  no  broken  bones.  The 
only  controversy  was  as  to  the  duration  of  the  disability.  Upon 
examination  on  June  20,  1914,  by  a  physician  appointed  by  the  medical 
referee  of  the  Industrial  Accident  Commission,  who  corroborated  the 
testimony  of  the  attending  physicians,  applicant  was  found  to  be  suf- 
fering frpm  a  flat  foot,  a  result  of  the  injury,  and  general  arterial 
disease  which  would  greatly  prolong  recovery  from  such  injury.  Com- 
pensation was  awarded  in  the  sum  of  one  hundred  eighty-six  dollars 
and  forty-three  cents  ($186.43),  this  being  the  sum  of  the  payments 
due  up  to  June  19,  1914,  a  period  of  twelve  and  three-sevenths  weeks, 
less  the  sum  of  one  hundred  twenty-eight  dollars  and  seventy  cents 
($128.70)  previously  paid  on  this  account.  Applicant  was  further 
awarded  the  snm  of  fifteen  dollars  ($15.00)  per  week  for  each  and  every 
week  beginning  with  June  19th  until  the  termination  of  his  disability 
or  the  further  order  of  the  Commission,  and  his  reasonable  medical 
expenses.  H.  L.  White, 

Secretary. 

Note.— On  Aueiiat  19,  IfiH.  the  defendants  herein  filed  tlieir  application  for  a  rehenr- 
InK.  Good  cause  beinit  shown,  the  petition  wiis  Brnnled  upon  October  2<I  and  further 
testimony  taken  upon  October  fith.  On  October  2DCh  the  Industrial  Accident  Com- 
mission enlen-d  its  nmcnded  flndlixKS  and  award  chansltiK  the  disability  Iteneflt  to  a 
temporary  total  disability  Indemnity  laHtlng  up  to  August  3,  1914,  and  ajnountlng  to 
tlie  sum  ot  two  liunrtred  elKhty-lwo  dollars  and  elfchty-six  rents  (J28i.«6l.      A  tempo- 

'  -Irtv  cents  (i;.ou)  oer  weeK.  ^_ .„   

e  disability  or  furti 


240  industriaij  accident  comujssiom  decisions. 

{No.  272— July  29,  1914.) 

(Chapter  178,  Laws  1913.) 

•    JOE   SAIA'ATORE,   Applicant,   va.   NEW   ENGLAND   CASUALTY   COMPANY 

AND  CARL  EHRHART,  Defendanta. 

Application  »ob  Rebeabinq — Cobbection  of  Ebbors  by  Aubndubnt — Pboced- 
vtac  ov  Indubtbial  Accident  Couhibsion. — Where,  in  ao  application  for  a 
rehearing,  it  is  shown  that  the  InduBlrial  Accident  Commimioa  erT«d  in  rendei^ 
ing  a  portion  of  the  oriKinal  award,  but  it  further  appears  that  such  error  can 
be  corrected  by  amendmeDt,  end  that  an  order  to  ahow  cauae  nh;  auch  amend- 
ment should  not  tie  made  will  be  sufficient  to  allow  full  opportunity  to  be  heard 
to  each  of  the  parties,  Ibe  application  for  a  rehearing  will  be  denied  and  sucb 
order  to  show  cauae,  followed  bj  the  makinj;  of  the  necessary  amendment  if  no 
reason  be  shown  to  the  contrary,  .will  bo  made. 

Id. — Tebhination  of  Disabilitt  Subsequent  to  Last  Heabino  op  Case— Sup- 
PLBUENTABT  pBOCEEDl NOB. —Where  the  Commission  has  rendered  an  award 
allowing  the  applicant  ctunpcnsation  in  a  lump  sum  up  to  the  date  (rf  such 
award,  and  thereafter  in  weelily  payments  until  the  termination  of  the  disability 
or  further  order  of  the  Commission,  and  It  Is  nrged  in  an  application  tor  a 
rehearing  by  the  defendant  that  the  disability  has  terminated  since  the  date  of 
auch  award,  auch  contention  ia  not  a  ground  for  granting  the  application  for  a 
rehearing.  It  is  instead  a  ground  for  a  aiipplementary  proceeding  to  determine 
when,  if  at  all,  the  disabilily  terminated  aubscquent  to  the  original  decision  and 
does  not  in  any  way  impeach  the  correctness  of  the  original  decision. 

Joe  Salvatore,  in  propria  persona,  for  Applicant. 

Dr.  Ocorgi  W.  Goodale,  medical  director  New  England  Casualty 
Company,  for  Defeodants, 
This  is  an  application  for  a  permanent  partial  disability  indemnity. 
Applicant  siiatained  a  crushed  foot  on  March  24.  1914,  involving  a 
fracture  of  one  of  the  bones  of  the  foot.  At  the  time  of  the  accident, 
the  applicant  was  engaged  in  loading  a  truck,  being  at  such  time  in  the 
employment  of  defendant  Carl  Ehrhart.  The  defendant  New  England 
Casualty  Company,  the  insuranoe  carrier,  was,  by  its  requQpt,  substi- 
tuted for  defendant  Carl  Ehrhart,  and  the  action  dismissed  as  to  the 
latter.  The  only  issnes  presented  were  as  to  the  nature  and  extent  of 
the  disability,  and  liability  for  medical  expenses.  The  evidence  show- 
ing that  applicant  was  still  totally  disabled,  and  that  the  extent  of 
permanent  disability,  if  any,  could  not  be  definitely  ascertained  for 
several  months  to  come,  an  award  was  made  in  the  sum  of  two  hundred 
sixty-two  dollars  and  fifty  cents  ($262.50),  less  the  sum  of  one  hundred 
twelve  dollars  and  fifty  cents  ($112.50)  previously  paid  on  this 
account,  as  a  temporary  total  disability  indemnity  covering  the  period 
up  to  the  ]4th  of  July,  1914.  Applicant  was  further  awarded  the  sum 
of  eighteen  dollars  and  seventy-five  cents  ($18.75)  per  week,  this  being 
65  per  cent  of  his  average  weekly  earnings  for  each  and  every  week 
after  July  14th,  until  the  termination  of  his  temporary  total  disability 
or  further  order  of  the  Commission,  and  the  reasonable  value  of  medical 
and  surgical  services  rendered  to  him.    The  further  consideration  of  the 
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case  was  deferred  until  such  time  as  the  extent  of  permanent  disability, 

if  any,  could  be  determined. 

H.  L.  "WHrrE, 

Secretary. 

NOTK, — On  AuKUBt  20.  1S14.  the  defendantB  herein  filed  an  application  for  rehear- 
ing. On  September  E,  1914,  the  Commlselon  denied  the  same,  handlns  down  the  fol- 
lowing opinion : 

The  petition  for  a  rehearing  of  the  iindings  and  award  in  this  action 
was  filed  by  the  defendant,  New  England  Casualty  Company,  on  Auf^ust 
20,  1914.  A  supplemental  petition  for  a  rehearing  was  also  filed  on 
September  2,  1914.  The  grounds  upon  which  such  rehearings  were 
desired,  were: 

1.  That  the  temporary  total  disability  of  the  applicant  was  incorrectly 
found  to  have  continued  up  to  the  date  of  the  hearing,  a  period  of 
fourteen  weeks,  and  to  be  still  existing  at  that  date,  whereas  defendant's 
physicians  had  testified  that  such  disability  bad  terminated  at  the  end 
of  ten  weeks  from  the  date  of  the  accident. 

2,  That  the  defendant  was  incorrectly  ordered  to  pay  all  of  the 
reasonable  medical  expenses  of  the  applicant  to  cure  and  relieve  him 
from  the  consequences  of  his  injury,  without  limitation  as  to  time, 
whereas  the  liability  of  the  defendant  is  limited  by  the  act  to  such 
medical  and  surgical  services  as  are  required  within  ninety  days  of  the 
date  of  the  accident. 

The  Commission  is  of  the  opinion  that  a  rehearing  should  not  be 
granted.  As  to  the  first  ground,  assigned,  the  Commission  had  the 
applicant  examined  at  the  time  of  the  hearing  by  an  expert  physician. 
Dr.  James  T.  Watkins,  with  the  consent  of  all  parties  concerned.  Dr. 
Watkina  reported  on  June  30,  1914,  that  "The  man  has  been  appre- 
ciably disabled  from  the  performance  of  heavy  manual  labor  up  to  the 
present  time."  Dr.  Howard  Herrington,  one  of  the  defendant's  physi- 
cians, also  testified  at  the  hearing  on  June  29,  1914,  that  he  was  uncer- 
tain as  to  the  applicant's  ability  to  perform  the  tasks  of  his  occupation 
at  that  time.  It  may  be  conceded  that  the  medical  testimony  upon  this 
issue  was  conflicting.  This  conflict  was,  after  due  consideration,  re- 
solved in  favor  of  the  position  taken  by  the  medical  referee  of  the 
Commission.  No  new  evidence  being  olTered  by  the  defendant  throw- 
ing further  liitht  upon  this  action,  the  Commission,  after  re-examination 
of  the  record  sees  no  necessity  of  reversing  its  findings  thereon.  An- 
other examination  of  the  applicant  by  a  different  medical  referee 
appointed  by  the  Commission,  as  requested,  is  also  unnecessary,  as  the 
report  of  Dr.  Watkins  is  not  impeached  in  any  way  or  questioned  beyond 
the  conflict  in  the  evidence  already  referred  to  and  considered  in  making 
the  award. 
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In  regard  to  the  second  ground  assigned  in  applicant's  petition,  the 
Commission  is  of  the  opinion  that  the  point  is  well  taken.  A  Tehearing 
is  not  necessary  to  correct  the  oversight  however,  and  notice  is  accord- 
ingly given  that  unless  good  cause  be  shown  to  the  contrary,  the 
award  will  be  amended  to  limit  the  liability  of  the  defendant  as  to 
medical  charges  to  the  expenses  of  such  services  as  became  necessary 
within  ninety  days  of  the  date  of  the  accident.  The  right  of  the  appli- 
cant to  a  hearing  upon  the  question  of  making  this  amendment  is  safe- 
guarded by  the  allowance  of  a  sufficient  time  to  present  his  objections, 
if  any,  in  writing  before  the  date  on  which  the  changes  will  otherwise 
be  made. 

A  further  contention  of  the  defendant  may  be  implied  to  the  effect 
that  even  if  the  disability  of  the  applicant  did  not  cease  at  the  end  of 
ten  weeks,  it  at  least  had  terminated  very  shortly  after  the  date  of  the 
hearing  of  the  action,  i.  c,  shortly  after  the  expiration  of  fourteen  weeks 
from  the  date  of  the  accident.  This  position  would  not  properly  be 
urged  as  a  ground  for  a  rehearing,  as  it  in  no  way  controverts  any 
findings  of  fact  made  by  the  Commission  or  the  validity  of  the  award. 
Ail  that  was  found  by  the  Commission  was  that  the  disability  had  con- 
tinued up  to  the  date  of  the  hearing  and  was  likely  to  continue  for 
some  time  to  come.  The  date  at  which  the  said  disability  will  terminate, 
aubseciuent  to  the  date  of  tlie  said  hearing,  was  purposely  left  open 
to  be  determined  by  future  events,  and  a  supplementary  hearing  can  be 
had  upon  this  question  at  any  time  that  the  parties  wish  to  raise  the 
issue.  Such  supplementary  hearing  to  decide  issues  arising  subse- 
quent to  the  date  of' the  findings  of  fact  and  award,  and  not  covered 
by  such  findings,  is  to  be  distinguished  from  a  rehearing  of  the  issues 
previously  decided  in  said  findings  and  award. 

A.  J.  Pil-LSBURV, 

Wn,L  J.  French, 

Com  mission  e  rs. 

(No.  ]i)2— July  30,  1914.) 
(Chapter  ITS,  Laws  1913.) 
JOHN  A.  GALLUP,  Applicant,  VB.  CITY  OP  POMONA  and  the  STATE  COM- 
FEXSATIOX  INSLltANCE  FUND,  Uefcndaitta. 

Scoi'E  OK  Employment— CosTiN LouH  Employment.— Where,  by  the  terme  of  th« 
employment,  an  employee  is  to  be  ready  nt  any  hour  of  the  day  or  niRht  to  per- 
form (certain  dutiat,  it  doca  not  follow-  that  every  accidental  injury  which  he  may 
receive  during  the  courxe  of  tlie  twenty-four  hours  arises  out  of  his  employment. 
To  have  all  the  requisites  for  compensation  present,  it  ia  necessary  that  tbe 
omploj'ee  be,  in  fact,  diNcharKing  some  of  tlie  duties  which  he  iv  employed  to 
perform   at  the  time  of  the  injury. 

Id. — ItETUBNINc  FBOM  Lunch. — Where  an  employee  is  rctuminK  from  lunch  to  the 
place  where  he  is  employed,  or  to  some  other  place  to  get  oeceBsary  papers  to  ii»« 
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at  the  place  where  he  is  employed,  aDd  is  struck  by  an  automobile  b;  croBBiog 
Che  street,  he  is  not  acting  id  the  course  of  his  employment  at  the  time  of  such 
accident,  and  is  therefore  not  entitled  to  compeosatioa.  A  person  returning  to 
bis  place  of  business  from  lunch,  or  from  hia  home,  enters  upon  the  course  of  his 
employment  only  when  be  reaches  the  place  where  his  first  duties  are  to  be 
performed. 

This  is  an  application  for  medical  and  surgical  expenses  only,  incurred 
as  a  result  of  injury  claimed  to  have  been  received  by  accident  arising 
in  the  course  of  applicant's  employment.  The  facts  are  stated  in  the 
opinion.  The  application  was  denied  on  the  ground  that  the  injury  was 
not  received  at  a  time  when  the  employee  was  performing  services  grow- 
ing out  of  or  incidental  to  his  employment. 

John  A.  Gallup,  in  propria  pe.rsova,  for  Applicant. 
A.  P.  Tracy,  chief  of  police,  for  defendant  City  of  Pomona. 
W.  L.  McConnell,  manager  of  the  Los  Angeles  District,  for  defend- 
ant State  Compensation  Insurance  Fund. 

This  is  an  application  by  John  A.  Gallup  for  medical  and  surgical 
expenses  only,  incurred  by  reason  of  having  been  run  over  by  an  auto- 
mobile while  rendering  services  in  the  course  of  his  employment  with 
defendant,  the  city  of  Pomona.  No  disability  compensation  is  asked  for, 
for  the  reason  that  applicant  was  able  to  return  to  his  work  within  the 
waiting  period  of  fourteen  days.  The  employer,  the  city  of  Pomona, 
was  insured  by  the  State  Compensation  Insurance  Fund,  which  con- 
tests applicant's  claim  on  the  ground  that  the  injury  was  not  received 
in  the  course  of  the  employment. 

The  evidence  showed  that  applicant  was  employed  as  a  police  judge 
at  a  salary  o£  forty  dollars  ($40.00)  per  month;  that  he  was  expected 
to  give  only  a  part  of  his  time  to  such  work,  being  allowed  the  remainder 
of  the  time  for  his  private  practice  as  a  lawyer.  He  had  no  understand- 
ing with  the  city  as  to  the  exact  number  of  hours  he  was  to  give  it, 
or  as  to  what  hours  of  the  day  he  was  to  be  available  for  public  business, 
and  what  hours  should  be  reserved  for  his  private  affairs;  in  fact,  he  set 
his  own  hours  for  holding  court,  and  allowed  himself  to  be  interrupted 
at  any  time  of  the  day  or  night  to  dispose  of  judicial  duties  arising 
outside  the  court  room.  He  was  accustomed  to  draw  papers,  fix  bail, 
hear  small  eases,  etc.,  at  his  private  office  or  elsewhere,  wherever  called 
upon. 

At  the  time  of  the  accident,  applicant  was  returning  to  his  private 
office  from  lunch  at  his  home,  intending  to  get  some  police  court  papers 
at  his  office,  where  they  had  been  prepared,  and,  about  an  hour  there- 
after, to  go  directly  to  the  court  room  to  call  his  calendar.  While  cross- 
ing the  street  in  going  toward  his  own  office  he  was  struck  by  an 
automobile  and  severely  bruised  and  injured. 
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Applicant's  contention  appears  to  be  based  upon  two  grounds: 

1.  That  inasmuch  as  it  was  his  custom  or  duty  to  transact  judicial 
business  at  any  hour  of  the  day  or  night,  whenever  called  upon,  such  as 
to  fix  bail,  or  to  fine  speeding  autoists  on  their  pleas  of  guilty,  etc.,  he 
was  therefore  in  the  employment  of  the  city  for  twenty-four  hours  a 
day,  and  any  injury  received  during  the  course  of  the  twen^-four 
hours  would  be  received  in  the  course  of  the  employment. 

2.  That  even  if  he  were  acting  in  the  course  of  his  employment  only 
when  actually  at  work  on  judicial  matters,  at  the  time  of  the  accident 
he  was  in  fact  performing  services  incidental  to  his  judicial  employ- 
ment, inasmuch  as  he  was  going  to  his  office  for  police  court  papers 
to  take  to  the  court  room  where  he  was,  about  an  hour  later,  to  hold 
court. 

We  are  of  the  opinion  that  applicant's  contentions  can  not  be  sus- 
tained upon  either  ground.  Assuming  that,  by  the  terms  of  bis  employ- 
ment, he  had  no  definite  hours  of  service  and  was  obliged  to  transact 
judicial  business  at  any  hour  of  the  day  or  ni(:;bt,  it  does  not  follow  that 
all  accidental  injuries  received  in  the  course  of  the  twenty-four  hours 
are  received  in  the  course  of  his  employment.  For  instance,  if  he  were 
injured  by  stepping  upon  the  prongs  of  his  rake  while  raking  his  lawn 
in  the  evening,  it  would  not  be  an  injury  received  in  the  course  of  his 
duty  as  police  judge,  even  though  he  might  have  been  required  at  any 
moment  to  divert  his  attention  from  the  lawn  to  fix  bail  for  a  minor 
offense.  It  is  not  sufficient  that  he  might  be  called  upon  at  any  moment 
to  act  as  a  police  judge.  He  must  in  fact  be  acting  as  such  police 
judge  at  the  time  of  the  accident. 

Applicant's  case,  therefore,  must  rest,  if  at  all,  upon  the  contention 
that  he  was  actually  engaged  upon  judicial  business  at  the  time  he  was 
injured.  In  other  words,  the  question  becomes,  simply,  whether  or  not 
a  person  returning  to  his  place  of  employment  after  lunch,  and  having 
no  duties  to  perform  until  he  enters  his  place  of  business  and  com- 
mences work,  is,  at  such  time,  rendering  a  service  incidental  to  his 
employment.  We  think  that  he  is  not.  It  is  a  well  settled  principle  of 
compensation  interpretation  that  when  an  employee  goes  to  his  place  of 
business  in  the  morning,  or  after  lunch,  he  is  not  acting  in  the  course  of 
his  employment  until  he  reaches  the  place  where  his  first  duties  are  to 
be  performed,  and  is  ready  to  commence  performing  them,  and,  lite- 
wise,  he  is  not  under  the  protection  of  the  act  after  he  has  performed 
his  task  and  is  on  his  way  to  his  home  or  other  place  for  his  own  par- 
poses.  The  compensation  act  is  applicable  only  when,  at  the  time  of  the 
accident,  the  injured  employee  is  actually  performing  a  service  growing 
out  of  or  incidental  to  his  employment.    At  the  time  of  his  accident,  the 
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risks  taken  by  Judge  Gallup  were  not  peculiarly  those  of  a  police  judge, 
Imt  of  any  citizen  of  Pomona  who  ventured  upon  a  public  street. 

A.  J.  PiLLSBURY, 

Harris  Weinstoce, 

Commission  e  rs. 


{No.  242— July  30,  1914.) 

(Chapter  1T8,  Laws  191S.) 


B  STATE  COM- 


Arthur  C.  Henry,  in  propria  persona,  for  Applicant. 
8.  J.  Higgins,  attorney,  for  Defendant  City  of  San  Diego. 
W.  L.  McConnell,  manager  of  the  Loa  Angeles  District,  for  Defend- 
ant State  Compensation  Insurance  Fund. 
This  is  an  application  for  a  total  temporary  disability  benefit.    The 
applicant,  Arthur  C.  Henry,  was  employed  by  the  city  of  San  Diego  as 
a  street  sweeper,  and  while  working  in  such  employment  was  injured  on 
April  1,  1914,  in  dodging  an  automobile,  receiving  a  sprained  ankle. 
The  only  question  in  issue  was  as  to  the  duration  of  disability,  if  any, 
beyond  the  waiting  period  of  two  weeks.     Compensation  was  awarded 
to  the  applicant  against  the  defendant  State  Compensation  Infiurance 
Fund,  the  insurance  carrier,  duly  substituted  on  notice  for  the  defend- 
ant City  of  San  Diego,  in  the  sum  of  two  dollars  and  eighty-four  cents 
($2.84),  this  being  the  amount  due  for  two  days'  disability.    Applicant 
was  also  awarded  his  reasonable  medical  expenses  in  the  sum  of  ten 
dollars  ($10.00),  to  be  paid  to  his  physician. 

H.  L.  "White, 
Secretary. 


(No.  245— July  30,  1914.) 

(Chapter  176.  L^wa  1913.) 

JOHN    B.    FIELDING,   Applicant,    vs.   -lEREMIAH   SCANLON   and   UNITED 

STATES   FIDELITY   AND   GUARANTY   COMPANY,   DtfcnianU. 

John  B.  Fielding,  in  propria  persona,  for  Applicant. 
T.  A.  Scadden,  attorney,  for  Defendant. 
This  is  an  application  for  a  total  temporary  disability  award.  The 
applicant,  JoRn  B.  Fielding,  was  injured  on  April  6,  1914,  by  a  falling 
joist  while  working  as  a  carpenter  in  the  employment  of  defendant 
Seanlon.  The  accident  resulted  in  an  apparent  concussion  of  the  brain, 
dislocation  of  one  shoulder,  and  a  crushed  toe.  The  only  questions 
raised  at  the  hearing  were  as  to  the  duration  of  disability,  and  as  to 
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whether  aueh  disability  had  been  prolonged  by  applicant's  use  of  intoxi- 
cants. The  latter  issue  was  not  substantiated  by  the  evidence.  A 
medical  reference  was  ordered  upon  the  other  issue,  and  on  July  1, 1914, 
the  applicant  was  examined  by  a  specialist  in  San  Francisco  appointed 
by  the  medical  referee  of  the  Industrial  Accident  Commission.  The 
report  showed  that  applicant  was  suffering  from  a  fracture  of  the 
skull  and  was  still  totally  disabled. 

An  award  was  therefore  made  in  favor  of  the  applicant  in  the  sum 
of  thirteen  dollars  and  twelve  cents  ($13.12)  per  week  payable  in 
advance,  beginning  with  April  21,  1914,  the  fifteenth  day  after  the 
accident,  until  the  termination  of  the  disability  or  further  order  of  the 
Commission.  The  applicant  was  also  awarded  his  reasonable  medical 
expenses. 

H.  L.  White, 

Secretary. 

gust  20.  1914,  an  appHcation  for  a.  rehearing:  was  file 
,    _..omey,  Llovd  S.  Ackerman.      On  Aueust  25.  1914.  the  i 

on  Septemher  30, 
»1  referee  appolntei 
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(No.  247— July  30,  1914.) 

{Chapter  17fi,  Laws  1913.) 

MUS.   CAI.r.IE  CLARK.  Applicant,   vs.  THE   DOME   I.UNCH   RESTAURANT 

(Ella  Carb  and  Mrs.  Helen  Habmson.  Owners),  Defendanti. 

Mrs.  Callie  Clark,  in  propria  persona,  for  Applicant. 
Miss  Ella  Carr,  for  Defendants. 
This  is  an  application  for  a  temporary  total  disability  benefit.  The 
applicant,  Mrs,  Gallic  Clark,  was  employed  by  the  defendant  as  a  cook, 
and  was  injured  on  March  11,  1914,  by  a  fall  while  working  in  such 
employment.  The  only  question  raised  at  the  hearing  was  as  to  the 
duration  of  the  disability.  An  award  was  made  in  the  sum  of  twenty- 
four  dollars  and  fifteen  c«nts  ($24.15),  this  being  the  amount  of  the 
weekly  payments  due  for  three  and  five-sevenths  weeks  of  disability. 
Applicant  was  also  awarded  the  cost  of  medical  and  surgical  treatment 
rendered  to  her  in  the  sum  of  sixty-sis  dollars  ($66.00),  the  claims 
therefor  having  been  submitted  to  the  Commission  and  approved  before 
payment. 

H.  L.  White, 
Secretary. 
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(No.  267— July  30,  1914.) 

(Chapter  IT6.  Laws  1913.) 

ELIA  MISSERONI,  Applicant,  vs.  FIDELITY  AND  CASUALTY  COMPANY  OP 

NEW  YORK,  Defendant. 

The  applicant,  Elia  Misseroni,  was  not  present  or  represented. 

K.  P.  Wisecarver,  attorney,  and  Dr.  George  W.  Ooodale,  for 
Defendant. 
The  applicant  in  this  case  claimed  to  have  been  injured  on  March 
10,  1914,  while  working  in  a  mine  near  Amador  City,  by  being  struck 
upon  the  shoulder  by  a  falling  timber,  resulting  in  bruises  and  an 
injury  to  the  adjacent  nerve.  The  only  isatie  was  as  to  the  duration  of 
disability.  A  medical  reference  was  ordered  by  the  Commission,  and 
applicant  was  accordingly  examined  on  June  30,  1914,  by  a  physician 
appointed  by  the  medical  referee  of  the.  Commission,  the  report  of  this 
physician  showing  a  total  disability  for  some  time  to  come.  Applicant 
was  awarded  the  sum  of  one  hundred  forty-nine  dollars  and  ninety-two 
cents  ($149.92),  this  being  the  amount  of  total  temporary  disability 
payments  accrued  up  to  July  15,  1914,  a  period  of  sixteen  weeks, 
less  the  sum  of  one  hundred  three  dollars  and  seven  cents  ($103.07), 
previously  paid  to  applicant  on  this  account.  Defendant  was  further 
ordered  to  pay  to  applicant  the  sum  of  nine  dollars  and  thirty-seven 
cents  ($9.37)  per  week  until  the  termination  of  the  disability  or  further 
order  of  the  Commission,  and  his  reasonable  medical  and  surgical 
expenses. 

11.  L.  White, 
Secretary. 


(No.  268— July  30,  1914.) 

(Chapter  176.  Laws  1913.) 
PIETRO  MEKCUniO,  Applici 

Pietro  Mcrciirio,  in  propria  persona,  for  Applicant. 

George  E.  Cameron,  cashier,  for  Defendant. 
This  is  an  application  for  a  permanent  partial  disability  award.  The 
applicant  received  his  injury  on  March  6, 1914,  while  employed  on  board 
a  steamer  of  the  defendant,  in  unloading  some  boilers,  by  getting  his  left 
thumb  crushed  under  the  boiler.  A  permanent  stiffening  of  the  distal 
joint  of  the  thumb  resulted.  The  only  defense  raised  was  that  applicant 
had  himself  aggravated  the  disability  by  an  unreasonable  refusal  to 
have  the  bone  broken  over  and  reset,  but  the  evidence  failed  to  establish 
that  the  operation  suggested  would  necessarily  improve  applicant's 
condition.     An  award  was  therefore  made  in  favor  of  applicant,  in 
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the  sum  of  one  hundred  seventy-seven  dollars  and  sixty-five  cents 
($177.65),  payable  in  seventeen  weekly  installments  of  ten  dollars  and 
forty-five  cents  ($10.45)  per  week,  commenciDg  with  March  20,  1914, 
less  the  sum  of  sixty-two  dollars  and  seventy  cents  ($62.70)  heretofore 
paid  to  applicant  on  this  account. 

H.  L.  White, 
Secretary. 


(No.  104^-July  31,  1914.) 
(Chapter  176.  Laws  1913.) 
AT.J'RED  BOUCHER,  Applica 

ScOPB  OF  THE  Emplotuent— SiiLOE— Retcbnikq  to  Shit. — Wbere  sn  employee  is 
injared  in  goiog  aboard  or  leaving  his  ship  b;  mcaDs  provided  for  ingress  and 
eeresB,  he  is  within  the  ambit  of  his  employment  at  the  time  of  such  injury,  and 
is  entitled  to  compensation  therefar. 

In. — Ubino  Wrono  Means  of  Access. — Where  such  employee,  in  returning  to  his 
ship,  does  not  use  the  safe  means  of  access  provided  by  his  employer,  but  of  hia 
own  volition  usen  a  means  of  access  that  is  both  unreasonable  and  unsafe,  he 
does  so  at  his  own  rislc.  Wher^  however,  becaase  of  drowsiness  or  absent- 
mindedness,  and  not  intentionally,  he  misees  the  gangway  provided  by  the  em- 
ployer, and  by  mistahe  climbs  up  a  ladder  left  leaning  against  the  ship  by  paint- 
«is,  which  ladder  does  not  reach  to  the  rail  or  any  other  opening  in  the  ship,  and 
the  employee  (alls  from  snch  ladder,  receiving  injuries,  such  injuries  arise  out 
of  the  employment,  and  he  is  entitled  to  compensation  therefor. 

Evidence. — Held  not  to  establish  the  fact  that  the  applicant  was  intoxicated  at  the 
time  of  the  accident. 

This  is  an  application  for  a  total  temporary  disability  award.  The 
facts  are  stated  in  the  opinion.  An  award  was  made  in  the  sura  of 
two  hundred  fifty-four  dollars  and  twenty  cents  ($254.20),  this  being 
the  amount  of  the  weekly  payments  accrued  up  to  July  31,  1914. 
Applicant  was  also  awarded  the  sum  of  twelve  dollars  and  sixty-two 
cents  ($12.62)  per  week,  from  and  after  August  1, 1914,  until  the  termi- 
nation of  his  disability,  or  further  order  of  the  Conunission,  and  the 
reasonable  value  of  medical  and  surgical  services  rendered  to  him. 

Alfred  Boucher,  in  propria  persona,  for  Applicant. 

M.  Thompson  and  John  T.  Smith,  for  Defendant. 
Alfred  Boucher,  the  applicant  herein,  was  a  marine  fireman,  oiler 
and  water  tender,  and  was,  at  the  time  of  the  accident  complained  of 
as  a  basis  of  this  proceeding,  in  the  employment  of  defendant,  Olson 
&  Mahony  Steamship  Company  on  the  steamer  "Rosalie  Mahony," 
Boucher  left  the  ship,  which  was  then  in  the  dry-dock,  at  a  quarter 
to  6  o'clock  in  the  evening  and.  after  attending  a  dance  and  going  to 
other  places,  near  midnight  returned  to  the  ship,  as  he  had  a  right  to  do, 
in  order  to  be  sure  to  be  there  to  get  up  steam  in  the  morning.    On  going 
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up  the  side  of  the  ship  on  a  ladder  he  fell,  sustaiDing  very  severe 
injuries.  He  applied  to  his  employers  for  the  compeosation  afforded 
by  the  Workmen's  Compensation,  Insurance  and  Safety  Act,  which 
compensation  was  refused  on  the  ground  that  the  injury  was  not  sus- 
tained while  applicant  was  performing  service  growing  out  of  and 
incidental  to  his  employment,  whereupon  this  proceeding  was  instituted 
by  applicant. 

There  were  two  ladders  leading  from  the  deck  up  against  the  side 
of  the  ship.  One  of  these  was  the  regular  ship's  ladder  which  the 
captain  of  the  ship,  W.  E,  Hntton,  testified  was  in  its  proper  place  at 
5  o'clock  on  the  evening  of  the  twenty-fifth,  and  that  there  was  a  lantern 
hung  at  the  end  of  the  gangway  to  light  the  way  to  the  ladder.  About 
sixty  (60)  to  eighty  (80)  feet  beyond  this  ladder  there  stood  a  painter's 
ladder  which  had  been  used  to  work  on  the  bottom  of  the  ship  and  which 
did  not  reach  within  eight  or  ten  feet  of  the  ship's  rail.  It  was  at  the 
foot  of  this  ladder  that  Boucher  was  found  and  from  which  he  had 
fallen.  Mr,  H.  Barker,  the  chief  engineer,  testified  to  the  same  state 
of  facts,  and  further,  that  he  found  Boucher  on  the  dry-doek  two  or 
three  feet  from  the  bottom  of  the  painter's  ladder.  Robert  MeLay, 
assistant  engineer,  gave  testimony  to  the  same  effect,  and  that  both 
ladders  were  in  place  in  the  morning  and  that  applicant  had  to  walk 
directly  by  the  regular  ship's  ladder  and  go  a  distance  of  seventy  (70) 
or  eighty  (80)  feet  in  order  to  reach  the  painter's  ladder  from  which 
he  fell.  Boucher,  being  unconscious  when  picked  up,  was  unable  to 
say  from  which  ladder  he  fell. 

It  was  not  claimed  as  a  defense  that  applicant  was  injured  through  bis 
intoxication,  and  Boucher  stoutly  insists  that  he  was  not  intoxicated, 
and  the  evidence  of  Boucher's  superiors  was  that,  during  his  three 
months'  service  upon  the  "Rosalie  Mahony,"  he  had  not  been  known 
to  be  under  the  influence  of  liquor,  and  was  regarded  as  a  sober  man. 

All  the  testimony  being  considered,  it  seems  likely  that,  on  the  night 
of  the  accident,  it  being  dark  and  rainy,  applicant  accidentally  passed 
the  regular  ship 's  ladder  provided  for  ascent  and  descent  to  and  from 
the  ship  and,  going  upon  the  painter's  ladder  by  mistake  (which  ladder 
did  not  reach  to  the  top  of  the  ship's  rail  and  by  means  of  which  he 
could  not  get  aboard),  fell  off  it  and  was  seriously  injured. 

The  issue  upon  which  the  determination  of  the  case  hangs  is,  there- 
fore: Did  an  accident  so  sustained  "arise  out  of  and  happen  in  the 
course  of  the  employment."  and  was  the  employee,  at  the  time  of  the 
aecident,  "performing  a  ser^'ice  growing  out  of  and  incidental  to  his 
employmcntT" 

This  is  an  issue  with  which  the  English  courts,  from  lowest  to 
highe.'it,  including  the  House  of  Lords,  have  wrestled  many  times  and 
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for  many  years,  and  despite  a  good  deal  of  hair  splitting,  they  have 
finally  reached  conclusions  to  about  this  effect:  That,  when  an  employee 
is  injured  while  going  aboard  or  leaving  his  ship  by  means  pro- 
vided for  ingress  and  egress  to  and  from  the  ship,  he  ia  within  the 
ambit  of  his  employment,  and  his  injury  arises  out  of  sueh  employ- 
ment; but  if  he  is  injured  before  leaving,  or  after  reaching  the  dock, 
he  is  not  within  the  ambit  of  his  employment  and  not  under  the  protec- 
tion of  the  compensation  act. 

While  this  Commission  does  not  accept  the  British  decisions  as 
authoritative,  the  Commissioners  feci  that,  in  view  of  the  wide  expe- 
rience of  that  nation  in  dealing  with  such  problems,  great  deference 
should  be  .shown  the  decisions  of  such  courts,  especially  in  such  eases. 
"We  therefore  hold  that  when  Boucher  reached  the  ship's  side  he  was 
within  the  protection  of  the  act  and  that  an  injury  sustained  while 
getting  aboard  the  vessel  arose  out  of  and  happened  in  the  course  of  his 
employment. 

But  the  ladder  from  which  Boucher  fell  was  not  the  ladder  provided 
by  the  ship's  officers  for  access  to  and  from  the  ship,  but  another  ladder 
from  which  applicant  could  not  have  gotten  aboard  the  ship  at  all, 
and  from  which  he  probably  fell,  as  his  captain  supposes,  from  knock- 
ing his  head  against  the  second  guard.  Had  he  fallen  from  the  ship's 
regular  ladder  there  would,  we  think,  have  been  no  question  of  the 
accident  coming  within  the  act,  but  having  fallen,  as  be  did,  from 
another  ladder,  the  issue  is  made  much  more  difficult. 

The  trend  of  decisions  in  such  cases  is,  we  think,  almost  universally 
to  the  eifect  that,  where  an  employer  has  provided  for  the  use  of  his 
employees  a  reasonable  and  safe  means  of  access  to  his  premises,  and 
an  employee,  of  his  own  volition,  chooses  a  means  of  access  that  is  at 
once  unreasonable  and  unsafe,  he  does  so  at  his  own  peril  and,  if,  for 
that  reason,  he  sustains  an  injury,  it  does  not  arise  out  of  or  happen  in 
the  course  of  his  employment.  That  is,  the  ship's  ladder  being  in 
place  for  use,  if  Boucher  had  sought  to  climb  aboard  the  vessel  hand 
over  hand  by  a  rope,  and  the  rope  had  broken  and  let  him  fall,  he 
would  not  have  been  within  the  protection  of  the  act. 

But  the  ladder  Boucher  tried  to  climb  did  not  reach  the  ship's  rail 
at  all,  or  within  eight  or  ten  feet  of  it.  and  his  trying  to  go  up  that 
ladder,  instead  of  the  right  ladder,  was  itself  an  accident.  Just  how 
this  accident  happened  we  do  not  know.  It  was  near  midnight  and 
rainy,  Boucher  may  have  been  drowsy,  or  absent  minded,  but  somehow 
he  did  go  directly  by  the  right  ladder  by  which  to  go  on  board  and 
tried  to  go  on  board  by  a  ladder  that  did  not  reach  on  board.  His  act 
may  have  been  negligent,  but  the  compensation  act  applies  without 
regard  to  negligence. 
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The  issue  is  uncomfortably  close,  but  this  Commission  is  of  the 
opinion  that,  all  facts  considered,  and  the  act  liberally  construed,  it 
may  properly  be  held  that,  at  the  time  of  the  accident,  applicant 
Boucher  was  injured  by  accident  "arising  out  of,"  and  "happening 
within  the  course  of"  his  employment  and  "while  he  was  performing  a 
service  growing  out  of  and  incidental  to  his  employment,"  and  an 
award  of  compensation  is  made  accordingly. 

A.  J.  PiLLSBURY, 

Harris  Weinstock, 

Commissioners. 

NOTB, — On  August  22,  1II14,  an  appltc^atton  for  a  rehea.r[nR  was  MeA  by  tha 
defendant,  upon  Istniea  of  law,  whlcb  was  denied  by  the  Comml^Blon  on  September 
18,  1914.  Thereafter  a  writ  ot  review  was  secured  by  the  defendajit  from  the 
Supreme  Court  ol  the  State  ot  Callfortifa  which,  after  several  continuances  for  tha 
purpose  of  further  neeotlatlons  between  the  parties,  was  dismissed,  at  the  request 
-.  ....  J.. —  j._. ^.^ "laving  been  elTected  wtilch  met  with  the  approval  ot  the 


(No.  181— July  31,  1914.} 

(Chapter  176,  I*wh  1913.) 

MRS.    MAIUA    WKSTKUllN.   Applicant,    vs.    TOE    NATIOHAL   STEAMSHIP 

COMPANY,  Defendant. 

Donald  Borne,  attorney,  for  Applicant. 
Boy  E.  Bigham,  attorney,  for  Defendant. 
This  is  an  application  for  a  death  benefit.  The  applicant  claimed  to 
be  the  widow  of  one  Thomas  Westburn,  deceased,  who  was  employed  as 
a  sailor  on  a  ship  belonging  to  defendant  company  and  was  drowned 
on  April  24,  1914,  while  acting  in  the  course  of  bis  duties  in  such 
employment.  The  principal  defense  urged  at  the  hearing  was  that  the 
applicant  had  not  been  married  to  deceased.  The  Commission  found, 
after  receiving  extensive  evidence,  that  such  evidence  was  insufRcient 
to  establish  as  a  fact  that  the  applicant  was  the  widow  of  deceased,  and 
therefore  denied  death  benefits. 

H.  L.  White, 
Secretary. 

(No.  239^Tuly  31,  1914.) 

(Chapter  1T6,  Laws  1913.) 


Proximate  Causi:;.— RcpTtiaE  of  BtoOD  Vessel  in  Brain — Abteuo-sclbrosis, — 
Where  applicant,  G3  years  of  age,  is  sbowD  to  have  done  some  very  heavy  lifl- 
Inn,  to  have  been  Indisposed  (or  the  week  followinf;  the  liftioK,  and  then  to  have 
been  taken  ill  with  paralysis  of  the  right  side  due  to  (he  rupture  of  a  blood 
veBsel  in  the  brain,  and  it  is  further  shown  that  applicant  wea  at  the  time  of  the 
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iajnry  affected  with  hardeDlng  of  the  arteriea  to  aD  eitent  not  greater  than  ia 
iisual  Iq  men  of  his  age,  Acid,  that  disabilitf  of  such  applicant  is  due  proxi- 
mately to  the  strain  caused  by  such  heavy  lifting. 

D.  Fowler  Jones,  in  propria  persona,  for  Applicant. 

W.  B.  Ward,  president  of  Berkeley  Undertaking  Company,  for  said 
Defendant. 

D.  H.  Stubbs,  attorney,  for  Defendant  Royal  Indemnity  Company. 
This  is  an  application  for  a  total  temporary  disability  indemnity. 
The  defendant  Royal  Indemnity  Company,  the  insurance  carrier,  was 
at  its  request  subatituted  for  the  defendant  Berkeley  Undertaking  Com- 
pany, the  employer,  and  the  action  diamis-sed  as  to  the  latter.  The 
evidence  showed  that  applicant  had  on  March  15th  aided  in  lifting  a 
500-pound  steel  shipping  vault  in  the  course  of  his  occupation  as  under- 
taker; that  for  the  week  following  such  lifting  applicant  had  been 
indisposed,  and  finally  been  taken  seriously  ill  with  paralysis  of  his 
right  side;  that  the  illness  was  attributed  by  the  attending  physician 
to  the  rupture  of  a  blood  vessel  in  the  brain,  caused  immediately  by  the 
heavy  lifting,  but  ultimately  to  a  condition  of  arterio-sclerosis.  That 
such  arterial  condition,  common  in  men  of  his  age,  63  years,  would  prob- 
ably result  in  the  rupture  of  an  artery  eventually  without  the  concur- 
rence of  a  heavy  external  strain. 

Upon  this  evidence  it  was  decided  that  applicant's  disability  was  due 
proximately  to  the  heavy  lifting  in  the  course  of  his  employment,  and 
an  award  was  made  in  his  favor  in  the  sum  of  one  hundred  thirty- 
three  dollars  and  seven  cents  ($133.07),  this  being  the  amount  of  the 
weekly  payments  due  up  to  June  12,  1914,  a  period  of  nine  and  six- 
sevenths  weeks.  Applicant  was  also  awarded  the  sum  of  thirteen 
dollars  and  fifty  cents  ($13.50)  per  week  from  and  after  June  12, 1914, 
until  the  termination  of  the  disability  or  further  order  of  the  Commis- 
sion, and  the  reasonable  value  of  medical  and  surgical  services  rendered 
to  him,  to  be  paid  to  the  parties  entitled  to  receive  the  same. 

H.  L.  White, 
Secretary. 


(No.  182— July  31,  1914.) 
(Chapter  176,  Laws  191S.> 
EVA  CltrillAN.  Applicant 

SroPE  OF  Workmen's  Compensation,  Insurance  and  Safety  Act — State  Law 

SUPEBSEDED   BT  PROVISIONS   OF   CiTT   CHABTEB — PENSION    AND    INSUBANCE   STS- 

TBM  FOB  Ctty  Emplotees.— Where  the  rharter  of  a  city  provides  for  the  creation 
and  maintenance  of  a  relief,  health,  life  inaiirauce  or  pension  fund  for  members 
o(  its  police  department  or  other  municipal  employees,  and  such  system  covers 
the  subject  of  compensation  for  accidental  injury  or  death  Id  line  of  duty  for  such 
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employees,  such  provisions  of  the  city  charter  govern  the  liability  of  the  city  to 
employees  or  their  dependents  covered  by  it,  and  the  Workmen's  CompensiLtion, 
Insurance  and  Satety  Act  is  excluded  from  operation  by  virtue  of  section  6  of 
srticle  XI  of  the  constitution  of  the  State  of  California. 
Construction  of  Article  XI.  Sfxtion  fi  oi  the  Cosstetution  of  the  State  of 
CAiiFOBNiA— Municipal  Affaibs — Police  Pension  Funb. — A  police  pensioa 
and  Insuraace  system  for  the  benefit  of  tlic  memi>ers  of  the  police  force  of  a 
municipal  corporation  is  a  municipal  affair  within  the  meaning  of  section  6, 
article  XI  of  the  constitution  of  the  State  of  California,  and  a  charter  provbioD 
establishing:  aucb  aystem  supenedea  all  general  state  laws  in  conflict  therewith, 
prior  or  subsequent  in  date  thereto. 

This  is  an  application  for  a  death  benefit.  The  facts  are  stated  in  the 
opinion.  The  death  benefit  was  denied  on  the  ground  that  the  deceased, 
being  a  police  officer  of  the  city  of  Los  Angeles,  the  liability  of  the  said 
city  was  governed  by  the  provisions  of  ita  charter  in  regard  to  its  police 
insurance  and  pension  fund,  superseding  the  general  state  law  other- 
wise applicable, 

r.  A.  Williams,  attorney,  for  Applicant. 
W.  D.  Spaulding,  deputy  city  attorney,  for  Defendant. 
The  applicant  is  the  widow  of  James  Francis  Crehan  who  lost  his 
life  in  the  city  of  Los  Angeles  on  the  31st  day  of  March,  1914,  by 
being  struck  by  an  electric  train.  Applicant's  decedent  was  employed 
as  a  patrolman  in  the  police  department  in  the  city  of  Los  Angeles  at 
the  time  of  his  death  and  had  been  so  employed  since  the  month  of 
February,  1913. 

There  were  two  questions  raised  at  the  hearing  in  this  matter.  First, 
a  question  of  law  as  to  the  jurisdiction  of  this  Commission,  and  second, 
a  question  of  fact  as  to  whether  or  not  the  deceased  was  performing  a 
service  growing  out  of  and  incidental  to  his  employment  and  was  acting 
in  the  course  of  his  employment  at  the  time  he  lost  his  life.  As  the 
Commission  has  reached  the  conclusion  in  deciding  the  question  of  law 
raised  that  it  has  no  jurisdiction  in  the  case,  it  is  not  necessary  to 
decide  the  quc-stion  of  fact.  It  is  provided  by  subsection  45  of  article  I 
of  the  charter  of  the  city  of  Los  Angeles  as  follows : 

"To  create  and  maintain,  and  provide  for  the  disbursement  of 
a  policemen's  relief,  health,  life  insurance  and  pension  fund,  to 
be  used  for  the  payment  of  pensions  to  members  of  the  police 
department  of  the  city  who  shall  be  retired  from  such  department; 
for  the  payment  of  pensions  to  members  of  such  department  who 
shall  become  physically  disabled  by  reason  of  bodily  injuries  re- 
ceived in,  or  by  reason  of  sickness  caused  by  the  discharge  of  their 
duties,  and  for  the  payment  of  pensions  to  the  widows  and  children 
of  members  of  such  police  department  who  shall  have  died  from 
bodily  injuries  received,  or  sickness  or  disease  contracted  in  the 
performance  or  discharge  of  their  duties.  Said  fund  shall  be 
created,  maintained  and  disbursed  in  such  manner  as  may  be  pre- 
Bcrib«d  by  ordinance. 
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"  Commeiicing  with  the  fiscal  year  of  1913,  the  city  counciJ 
shall  appropriate,  create  and  set  apart  for  this  purpose  a  fund  to 
be  called  the  "Policemen's  Pension  Fund,"  out  of  the  revenues 
and  taxes  of  the  city,  and  such  fund  shall  amount  to  not  less  than 
two  and  one  half  per  cent  of  the  total  annual  pay  roll  of  the  mem- 
bers of  the  police  department,  and  shall  immediately  prescribe  by 
ordinance  for  the  disbursement  of  said  fund;  provided,  that  no 
part  of  said  fund  shall  be  created,  maintained,  provided  or  collected 
from  the  salaries  ot  wages  of  any  member  or  members  of  the  police 
department. 

"The  disbursement  of  said  "Policemen's  Pension  Fund,"  as  pro- 
vided for  by  ordinance,  shall  be  left  to  the  exclusive  control,  dis- 
cretion and  judgment  of  a  commission  of  three  persons,  to  be  called 
the  "Policemen's  Pension  Commission,"  the  said  commission  to 
consist  of  the  chief  of  police,  the  health  commissioner  and  the 
president  of  the  council.  Said  commission  shall  make  semi-annual 
reports  to  the  city  council  of  alt  moneys  received  and  disbursed  by 
them. ' ' 
It  is  further  provided  by  section  6  of  article  XI  of  the  constitution 
of  the  State  of  California  as  follows: 

"Corporations  for  municipal  purposes  shall  not  be  created  by 
special  laws;  but  the  legislature,  by  general  laws,  shall  provide 
for  the  incorporation,  organization,  and  classification,  in  proportion 
to  the  population,  of  cities  and  towns,  which  laws  may  be  altered, 
amended,  or  repealed.     Cities  and  towns  heretofore  organized  or 
incorporated  may  become  organized  under  such  general  laws  when- 
ever a  majority  of  the  electors  voting  at  a  general  election  shall 
so  determine,  and  shall  organize  in  conformity  therewith ;  and  cities 
and   towns  heretofore  or  hereafter  organized,   and   all   charters 
thereof   framed    or   adopted    by   authority   of   this   constitution, 
except  in  municipal  affaire,   shall  be  subject  to  and  controlled 
by  general  laws.     (The  words  'except  in  municipal  affairs'  inserted 
by  amendment  adopted  November  3,  1896.)  " 
The  Commission  is  of  the  opinion  that  the  above  quoted  provisions 
of  the  charter  of  the  city  of  Los  Angeles  authorizing  the  creation  and 
administration  of  a  system  of  indemnity  for  injuries  and  deaths  are 
with  reference  to  "municipal  affairs,"  and  this  being  so,  the  charter 
provisions  fix  the  rights  of  the  parties  and  exclude  the  operation  of  the 
Workmen 's  Compensation,  Insurance  and  Safety  Act. 

The  State  Supreme  Court  has  passed  upon  the  meaning  of  the  phrase 
"municipal  affairs"  in  several  cases.  In  the  case  of  Fragley  vs.  Phelan, 
126  Cal.  383,  the  court  in  discussing  the  phrase  and  its  history,  used 
the  following  language: 

"For  the  purpose  of  getting  at  the  true  significance  of  these 
words,  there  is  no  brighter  light  to  be  shed  upon  them,  than  is 
disclosed  by  a  consideration  of  the  reasons  which  moved  the  legis- 
lature to  propose  the  amendment,  and  the  people  to  adopt  it.  What 
was  the  evil  to  be  remedied  T  What  was  the  good  to  be  gained  by 
this  amendment?     The  answer  is  common,  every-day  history.     It 
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was  to  prevent  existing  provisions  of  charters  from  being  frittered 
away  by  general  laws.  It  was  to  enable  municipalities  to  conduct 
their  own  business  and  control  their  own  affairs  to  the  fullest 
possible  extent  in  their  own  way.  It  was  enacted  upon  the  prin- 
ciple that  the  municipality  itself  knew  better  what  it  wanted  and 
needed  than  did  the  state  at  large,  and  to  give  that  municipality 
the  exclusive  privilege  and  right  to  enact  direct  legislation  which 
would  carry  out  and  satisfy  its  wants  and  needs.  These  are  a  few 
of  the  reasons  which  gave  occasion  for  this  concise,  but  all  signifi- 
cant, amendment  to  section  6  of  article  XI  of  the  constitution  of 
the  state.  This  amendment,  then,  was  intended  to  give  munici- 
palities the  sole  right  to  regulate,  control,  and  govern  their  internal 
conduct  independent  of  general  laws;  and  this  internal  regulation 
and  control  by  municipalities  comprise  those  'municipal  affairs' 
spoken  of  in  the  constitution." 

See  also  the  case  of  Ex  parte  Braun,  HI  Cal.  204;  Elder  vs.  Mc- 
Dougald,  145  Cal.  740;  Graham  vs.  Mayor,  151  Cal.  465;  Burke  vs. 
Board  of  Truslees,  4  Cal.  App.  235,  and  Trefts  vs.  McDougald,  15  Cal. 
App.  584,  at  587. 

It  is  true  that  the  charter  provisions  above  quoted  do  not  provide  for 
all  the  details  of  a  complete  system  of  compensation  and  for  the  admin- 
istration thereof.  However,  the  charter  provisions  do  give  the  power  to 
create  and  maintain  such  a  system  and  do  provide  in  mandatory  lan- 
guage for  the  creation  and  segregation  of  a  fund  out  of  the  city's 
revenues  for  the  purpose  of  indemnifying  for  injuries  and  death.  The 
language  is  equally  mandatory  to  the  effect  that  there  shall  be  imme- 
diately prescribed  by  ordinance  a  method  of  disbursement  of  the  fund 
created  and  the  officers  for  the  administration  of  the  fond  are  desig- 
nated as  constituting  the  "Policemen's  Pension  Commission." 

We  are  therefore  of  the  opinion  that  the  power  given  in  the  city 
charter  to  create  and  administer  such  fund,  in  view  of  the  mandatory 
terms  of  the  charter  provision  establishing  the  fund  and  prescribing 
immediate  legislation  for  it^  management  and  disbursement,  is  a  suffi- 
cient grant  and  exercise  of  power  in  a  "municipal  affair"  to  make 
up  a  system  of  compensation  covering  injuries  and  deaths  in  the  police 
department  of  the  city  so  as  to  exclude  the  operation  of  the  Workmen's 
Compensation,  Insurance  and  Safety  Act  and  to  leave  this  Commission 
without  jurisdiction  in  the  premises.  The  application  has  therefore 
been  dismissed  for  want  of  jurisdiction. 

A.  J.  PlLI^SBCRY, 

Harris  Weinstock, 

Commissioners. 

1  appHcatlon  lor  rehearlngr.     The 
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(No.  256— July  31,  1914.) 

(Chapter  17S,  Laws  1913.) 

DENIS  DONAHUE,  ^pplicai.f.  yi.  DAVID  WELLS,  TRBWHITT  &  SHIELDS. 

MARYLAND  CASUATTTY  COMPANY,  Defendant!. 

Denis  Donahue,  in  propria  persona,  for  Applicant. 

E.  S.  Shields,  for  defendant  Trewhitt  &  Shields. 

W.  B.  Wentz,  agent,  for  defendant  Maryland  Casualty  Company. 
This  is  an  application  for  a  total  temporary  disability  indemnity. 
The  applicant  claimed  to  have  been  injured  on  February  25, 1914,  while 
in  the  employment  of  defendant  David  Wells,  by  the  falling  of  a 
scaffold.  Defendants  Trewhitt  &  Shields  were  the  general  contractors, 
"Wells  being  a  subcontractor,  and  defendant  Maryland  Casualty  Com- 
pany was  the  insurance  carrier  of  Trewhitt  &  Shields.  The  principal 
issue  raised  was  as  to  the  duration  of  applicant's  disability.  An  award 
was  made  in  favor  of  the  applicant  against  all  of  the  defendants  jointly 
and  severally  in  the  sum  of  eighteen  dollars  and  seventy-five  cents 
($18.75),  this  being  sixty-five  per  cent  of  his  average  weekly  earnings 
for  one  week. 

H.  L.  White, 
Secretary 


{No.  262— July  31, 1914.) 

(Chapter  JTS,  Lawg  191S.) 

MBS.  C.  W.  JONES  (n£k  Sanbobn).  Applicant,  ra.  BDRN8'  HAHMAM  BATHS. 

Defendant. 

Mrs.  C.  W.  Jones,  in  propria  persona,  for  Applicant. 
Edward  F.  Bums,  proprietor,  for  defendant  Bums'  Hammam 
Baths. 
The  applicant  in  this  case,  Mrs.  C.  W.  Jones,  received  a  slight  cut 
upon  her  foot  on  April  5,  1914,  while  sweeping  a  room  in  the  course 
of  her  employment  with  the  Burns'  Ilammam  Baths.    The  cut  became 
infected,  necessitating  medical  treatment  for  a  few  days.     There  was 
no  disability  extending  beyond  the  waiting  period  of  two  weeks.    An 
award  was  made  in  favor  of  the  applicant  in  the  sura  of  fourteen 
dollars  and  fifty  cents  ($14.50),  to  be  paid  to  the  parties  entitled  to 
receive  the  same,  this  amount  being  the  sum  of  the  charges  of  two 
physicians  successively  employed  by  her,  the  amount  of  such  charges 
having  been  approved  by  the  Commission. 

H.  L.  White, 
Secretary. 
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(No.  263— July  31,  1914.) 

(Chapter   176.  Laws  1913.) 
P.  M.  OILMORE,  Appiicaai.  vs.  MRS.  EMMA  M.  SEXTON.  Defendant. 

Employer  and  Employee — Indei'Endknt  Contbactob— Test  Of. — Where  the  appli- 

caat  IB  engaged  to  cut  and  saw  wood  for  Ibe  defendant,  and  the  applicant  has 
the  power  to  employ  otber  men  to  bclp  bim.  and  the  defendant  has  no  control 
over  the  applicant  or  tbose  employed  by  him,  as  to  n'ho  should  be  eraplojed,  or 
Iheir  hours  of  labor,  but  only  as  to  (he  length  of  the  wood  sawed,  and  the 
applicant  also  has  similar  arrangementa  with  other  parties  to  saw  wood'  for 
them  on  the  same  terms,  such  facts  eslnblish  Che  applicant  to  be  bd  ijidependent 
contractor,  and  not  an  employee  ot  the  defendant.  The  applicant  U  therefore 
not  entitled  to  compensation. 

This  is  an  application  for  a  temporarj-  total  disability  indemnity. 
The  facts  are  stated  in  the  opinion.  Compensation  was  denied,  on  the 
"Sround  that  the  applicant  was  not,  at  the  time  of  his  injury,  an  em- 
ployee of  the  defendant,  bnt  was  instead  an  independent  contractor. 

P.  M.  Gilmore,  in  propria  persona,  for  Applicant. 

Mrs.  Emma  M.  Sexton,  m  propria  persona,  for  Defendant. 
The  applicant  in  this  ease  had  taken  a  contract  to  cut  one  hundred 
or  more  cords  of  wood  for  the  defejidant  at  three  dollars  ($3.00)  per 
cord,  and,  on  the  4th  of  May,  and  while  operating  a  saw,  he  suffered  an 
accident  hy  which  he  lost  the  index  finger  of  the  left  hand  and  sustained 
an  injury  to  the  middle  finger.  He  returned  to  work  on  the  16th  of 
June,  but  suffered  a  i)ermanent  injury,  as  above  stated.  To  assist  him 
in  the  work  of  felling  the  trees  and  making  firewood  the  applicant  hired 
six  to  eight  men  who  worked  with  him  until  he  was  injured  so  that  he 
could  not  work.  The  saw  belonged  to  a  party  by  the  name  of  Miller 
from  whom  the  applicant  rented  it.  The  defendant,  Mrs.  Emma  M. 
Sexton,  had  nothing  to  do  with  the  hiring  or  discharging  of  men  em- 
ployed by  applicant.  In  the  course  of  hia  employment  he  had  sawed 
lor  five  or  six  other  persons  than  the  defendant.  The  only  power  of 
control  which  the  defendant  had  over  the  work  or  the  men  working  was 
in  relation  to  the  length  of  the  wood  sawed  and  not  in  relation  to  who 
should  be  employed  on  the  job  or  at  what  hours  the  work  should  be  done, 
provided  that  the  stipulated  amount  should  be  sawed  by  the  1st  of 
August,  1914.  We  think  it  clear,  under  the  circumstances  in  this  ease 
nnd  the  contract,  a  copy  of  which  was  filed  with  the  Commission,  that 
(.iilmore  was  an  independent  contractor  and  in  no  proper  sense  an  em- 
ployee of  the  defendant,  Mrs.  Emma  .M.  Sexton.  For  this  reason  this 
Commission  has  no  jurisdiction  over  the  parties  and  is  powerless  to 
render  an  award  in  favor  of  compensation  under  the  Workmen's  Com- 
pensation, Insurance  and  Safety  Act.  A.  J.  Pillsbuky, 

Harris  Wbinstock, 

Commissioner  a. 
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(No.  271— July  31,  1914.) 
(Chapter  178.  laws  1913.) 


W,  R.  Barnes,  attorney,  tor  Applicant. 
J.  J.  Meagher  aDd  Fred  Johnson,  for  Defendants. 
This  \a  an  application  for  a  temporary  total  disability  indemnity. 
Applicant  was  injured  on  April  27,  1914,  while  working  as  a  laborer  on 
a  building  in  the  course  of  eonstnietioo,  by  a  fall  into  an  elevator  shaft. 
The  only  question  in  issue  was  as  to  whether  the  disability  lasted  beyond 
the  waiting  period  of  two  weeks,  no  compensation  being  allowable  for 
the  first  two  weeks  following  the  accident.  Applicant  was  awarded  the 
sum  of  twenty  dollars  and  sixty-two  cents  ($20.62),  this  amount  being 
sixty-five  per  cent  of  his  average  weekly  earnings,  for  a  period  of  two 
weeks.  He  also  was  awarded  his  reasonable  medical  and  surgical  ex- 
penses, to  be  paid  to  the  persons  entitled  to  receive  the  same. 

H.  L.  White, 
Secretary. 


(No.  318— July  31,  1914.) 
(Chapter  176,  UtWB  1911.) 


Scope  of  the  Emfloiuent—Accident  Apteb  Wobkimq  Hodbs  on  Ghploteb's 
rBEulBBS.— An  employee  comes  under  the  protection  of  the  Workmen's  Com- 
pensation, InBurance  and  Safely  Act  when  he  enters  the  premises  of  his  em' 
ployer  and  steps  out  from  under  such  protection  when  he  lesvee  such  premises. 
This  is  true  even  tliough  the  accident  occur  outside  of  working  hours,  as  the 
employee  must  necessarily  arrive  shortly  before  the  time  of  commencing  work, 
and  depart  shortly  after  the  hour  for  quitting. 

Id. — Pbeuises  of  the  Employes— Con  vet  a  nce  to  and  fbom  Wobk  FuanisBED 
BT  EHPT.OYEB. — Where  an  employer  undertakes  to  transport  his  workmen  to 
and  from  their  homes,  or  to  and  from  any  speoiSc  place  of  arrival  and  de- 
parture for  the  place  of  employment,  the  employee  is.  within  the  meaniuE  of  the 
act,  on  the  premises  of  employment  when  he  ateps  into  the  vehicle  of  trans- 
portation furnished  him  by  his  employer  and  so  remaimt  until  he  steps  out  oC 
it,  either  going  or  coming.  In  the  principal  case  it  is  held  that  where  an  employ- 
ing painter  is  engaged  in  painting  a  farmhouse  and  furnishes  his  own  wagon  to 
carry  his  employees  to  the  farmhouse  and  back  before  and  after  working  hoan, 
and  an  accident  occurs  on  the  iHp  back  to  the  city  at  night  in  which  one  of  the 
employees  is  injured,  the  employer  or  his  insurance  carrier  is  liable  for  com- 
pensation for  disability  due  lo  such  iujuries. 

This  is  an  application  for  a  total  temporary  disability  indemnity. 
The  facts  are  stated  in  the  opinion.  An  award  was  made  in  favor  of 
defendants  in  the  sum  of  eighteen  dollars  and  seventy-five  cents  ($18,75) 
per  week  for  each  and  every  week  from  and  after  June  27,  1914  (the 
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fifteenth  day  after  the  aecideDt),  duriBg  the  continuance  of  the  disa- 
bility or  until  the  further  order  of  the  Commission.  The  applicant  was 
also  awarded  his  reasonable  medical  and  surgical  expenses. 

This  award  was  made  upon  a  stipulation  of  facts  filed  with  the  Com- 
mission by  the  applicant  and  defendant  with  a  joint  request  for  an  ad- 
judication of  the  issues  raised  by  such  stipulation.  There  was  no  pre- 
liminary process. 

William  Oldham,  in  propria  persona,  for  Applicant. 

Boy  E.  Bigham,  manager  of  the  claims  department,  for  Defendant. 

■William  Oldham  is  by  occupation  a  painter,  and,  on  the  12th  day  of 
June,  1914,  was  in  the  employment  of  John  Venegaa  as  master  painter 
and  engaged  on  a  job  on  the  ranch  of  A,  Block.  The  residence  of  Old- 
bam  is  at  Santa  Clara  and  his  employer,  Venegas,  took  him,  together 
with  other  workmen,  to  and  from  the  work  on  the  Block  ranch  with  his 
own  horse  and  wagon.  On  the  way  home,  after  working  hours,  the  horse 
cf  Venegas  took  fright  at  a  steam  plow  and  overturned  the  wagon, 
throwing  the  occupants  to  the  ground,  with  the  result  that  William  Old- 
ham sustained  a  compound  fracture  of  the  left  ankle.  The  only  issue  in 
controversy  is  as  to  whether  or  not  the  accident,  happening  on  the  way 
home,  and  after  working  hours,  "arose  out  of,"  and  "happened  in  the 
course  of,"  the  employment,  and  whether  or  not,  "at  the  time  of  the 
uccident,  the  injured  employee  was  performing  a  service  growing  out  of 
and  incidental  to  his  employment  and  was  acting  within  the  course  of 
his  employment." 

The  prevailing  rule  of  decision  in  compensation  cases  is  that  the  em- 
ployee comes  under  the  protection  of  the  act  when  he  enters  the 
premises  of  bis  employer  and  steps  out  from  under  such  protection  when 
he  leaves  such  premises.  In  going  and  coming  his  risks  are  those  of  the 
commonalty  and  not  those  of  the  industry  in  which  he  is  engaged. 

But  it  has  also  been  uniformly  held  that  when  an  employer  under- 
takes to  transport  his  workmen  to  and  from  their  homes,  or  to  and  from 
liny  specific  place  of  arrival  and  departure  for  the  place  of  employment, 
the  employee  is,  within  the  meaning  of  the  act,  on  the  premises  of  em- 
ployment when  he  steps  into  the  vehicle  of  transportation  furnished 
him  by  his  employer  and  so  remains  until  he  steps  out  of  it,  either  going 
or  coming.  This  Conimissioo  sees  no  good  reason  for  departing  from 
the  practice  of  other  jurisdictions  in  this  particular,  and  therefore,  holds 
that,  at  the  time' of  the  accident,  said  William  Oldham  was  under  the 
protection  of  the  compensation  provisions  of  the  Workmen's  Compensa- 
tion, Insurance  and  Safety  Act. 

A.  J.  PiLLSBUET, 

Harris  Welnstock, 
Commissioners, 
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(No.  226— August  1,  1914.) 

(Chapter  176,   Caws  1913.) 
GBOBGE  TRENHOLM.  ^ppi.cont,  th.  W.  W.  HOUGH,  Defettdant. 

Excepted  Occupations — Euployuent  Both  Casual  and  Not  in  the  Coubse 
OF  KusiNEBS  OP  Emploteb — REPAIRING  A  RooF,— Whpre  defendant,  a  retired 
merchant  and  not  enga^d  in  tbe  business  of  repairiiiE  roofs,  engages  the  appli- 
cant to  inspect  defendant's  roof,  find  the  leaks  and  repair  them,  and  .applicant 
is  injured  by  accident  while  so  doing,  the  defendant  is  not  liable  for  compensa- 
tion under  the  Workmen's  Compensation,  Insurance  and  Safety  Act  for  the 
disability  caused  thereby,  for  the  reason  that  applicant's  employment  was  both 
casual  and  not  Id  the  course  of  the  business  of  the  employer. 

Id.— Test  of  Casuai.  Employ  went  .—An  employment  is  casual  withiD  the  meaning 
of  Bettion  14  of  the  Workmen's  Compensation,  Insurance  and  Safety  Act  where 
it  ia  for  a  period  of  less  than  one  week. 

This  is  an  applieatiou  for  a  total  temporary  disability  award.  The 
factis  are  stated  in  the  opinion.  Compensation  was  denied  on  the  ground 
that  the  employment  in  whieh  applicant  was  engaged  at  the  time  of  his 
injury  was  both  casual  and  not  in  the  usual  course  of  the  business  of 
the  employer. 

R.  W.  Clapp,  attorney,  for  Applicant. 

P.  F.  Rice  and  I).  C.  Gardner,  for  Defendant. 

George  Trenholm,  a  carpenter,  was,  on  the  27th  day  of  January,  1914, 
injured  by  accident  in  slipping  off  the  roof  of  defendant's  house  and 
falling  to  the  ground.  lie  suffered  a  compound  fracture  of  the  right 
patella,  a  sprained  thumb  and  contusions  on  one  hand.  He  demanded 
compensation  for  his  injuries  which,  being  denied  by  defendant,  this 
proceeding  was  instituted.  The  only  issues  involved  in  the  controversy 
relate  to  the  nature  and  extent  of  the  disability  and  to' whether  or 
not,  at  the  time  of  the  accident,  both  parties  were  subject  to  the  com- 
]iensation  provisions  (sections  12  to  35,  inclusive)  of  the  Workmen's 
(Compensation,  Insurance  and  Safety  Act.  Inasmuch  as  the  issue  of 
jurisdiction  is  fundamental  and  conclusive  of  the  controversy,  it  will  be 
considered  to  the  excln.siou  of  the  other. 

The  facts  were  as  follows ;  Trenholm  had  built  on  a  kitchen  to  a  wing 
of  Ilough's  house,  working  by  the  day,  and  had  been  so  occupied  for 
five  weeks:  but  the  job  had  been  completed  three  weeks  prior  to  the 
happening  of  the  accident,  save  and  except  the  putting  up  of  a  gutter, 
which  Hough  had  not  procured  at  the  time  the  kitchen  was  otherwise 
fiui.'ihed.  About  a  week  prior  to  the  accident  Trenholm  returned  to  the 
job  and  put  up  the  Ruttcr,  but  not  faking  his  soldering  materials  with 
him,  he  returned  on  the  morning  of  the  accident  to  solder  it.  This 
would  have  taken  about  an  hour. 

There  had  been  a  heavy  rain  and  certain  leaks  had  developed  in  tbe 
roof  of  the  house  of  Hough  elsewhere  than  over  the  kitchen  lately  eon- 
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structed,  and  defendant  asked  Trenholm  to  make  an  inspection  of  the 
roof,  find  the  leaks  and  repair  them.  It  was  while  making  this  inspec- 
tion that  the  accident  took  place. 

Defendant  Hough  is  a  retired  merchant  and  not  engaged  in  huilding 
houses  or  repairing  roofs  as  a  business,  and  therefore  the  employment  of 
Trenholm  in  fixing  the  roof  was  not  "in  the  usual  course  of  the  trade, 
business,  profession  or  occupation  of  his  employer." 

The  employment  of  Trenholm  to  inspect  and  repair  the  leaks  in  the 
roof  of  defendant's  house  was  a  wholly  separate  employment  from  that 
of  building  the  kitchen  and  was  not  continuous  with  it.  An  interval 
of  approximately  three  weeks  had  occurred  between  the  building  of  the 
kitchen  and  the  inspection  of  the  roof,  except  for  the  completion  of  the 
gutter,  which  would  have  taken  an  hour  and  was  to  be  done  at  the  con- 
venience of  Trenholm. 

We  think  it  clear  that  the  employment  of  Trenholm,  at  the  time  of 
the  accident,  being  for  less  than  one  week  and  not  in  the  course  of  the 
occupation  of  the  employer,  was  casual  and  not  within  the  scope  of  the 
Workmen's  Compensation,  Insurance  and  Safety  Act  and  consequently 
is  outside  the  jurisdiction  of  this  Commission. 

A.  J.  PlLLSBURY, 

Harris  Weinstock, 

Commissioners. 


(No.  227— August  1,  1914.) 

(Chapter  ITS,  Lana  1913.) 


Pboxihate  Caubb — Loss  of  Sight — Detachment  of  Retina — Finding  of  Fact. 
— PrepODderanee  of  the  medical  evideoce  held  to  show  that-  the  loss  ol  sight 
of  applicant's  left  eye.  caused  immediately  by  the  detachment  of  the  retina 
from  the  coatios  of  the  eye  to  which  it  normally  adheres,  was  not  due  to  irri- 
tation caused  by  applicant's  getCins  emery  dust  into  his  eye  while  at  work,  as 
claimed,  but  to  natural  causes  existing  prior  to  the  date  of  (be  alleged  accident. 

This  is  an  application  for  a  partial  temporary  disability  award.  The 
facts  flre  stated  in  the  opinion.  Compensation  wa.s  denied  on  the 
ground  that  the  applicant  had  failed  to  establish  8S  a  fact  that  his  disa- 
bility was  due  to  an  accident  occurring  in  the  course  of  his  employment. 

Ferd.  H.  Lokrke,  in  propria  persona,  for  Applicant. 
E.  Bradbury,  adjuster,  for  defendant  Employers'  Liability  Assur- 
ance Corporation. 
The  applicant  herein,  Ferd.  H.  Lohrke,  was,  on  the  6th  of  May,  in  the 
employment  of  the  Bcnicia  Iron  Works  at  Benieia,  California,  and 
while  so  employed  assisted  in  lifting  a  heavy  pulverizer.     A  short  time 
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after  that,  according  to  his  testimony,  while  using  an  emery  wheel  he 
got  some  emery  in  hiB  eye,  and  in  sneezing  and  blowing  his  noae  to  get 
it  out  he  felt  that  he  had  injured  the  eye  although  there  was  no  serioiis 
injury  apparent  iintil  about  10  o'clock  the  next  day.  He  then  quit  work 
and  came  to  San  Francisco  and  on  the  8th  presented  himself  to  Dr. 
Albert  Cohen,  who  called  in  as  consultant  Dr.  C.  Q.  S.  Nagel.  These 
physicians  found  that  the  retina  had  become  detached  and  the  sight  of 
the  eye  entirely  obliterated,  but  they  differed  in  that  Dr.  Nagel  thoi^ht 
that  the  detachment  of  the  retina  was  consistent  with  the  history  given 
by  the  applicant.  In  view  of  this  disagreement  this  Commission  re- 
quired the  applicant  to  present  himself  for  examination  by  Dr,  A.  B. 
MeKee,  an  eye  specialist  of  San  Francisco  who,  after  making  a  thorough 
examination,  came  to  the  conclusion  that  the  changes  in  the  eye  com- 
plained of  could  not  have  taken  place  as  early  as  May  6th  when  the 
applicant  claims  that  the  injury  was  suffered,  and  he  expressed  the 
further  view  that  the  detachment  was  probably  spontaneous  in  its 
origin  and  not  traumatic. 

In  such  cases  this  Commission  has  no  alternative  except  to  find  in 
accordance  with  the  judgments  of  experts  in  such  matters,  and  the 
burden  of  proof  being  upon  the  applicant  to  establish  as  a  fact  that  the 
injury  complained  of  did  happen  through  accident  and  that  the  acci- 
dent arose  out  of  and  happened  in  the  course  of  his  employment,  we 
are  under  neces.'iity  of  finding  that  the  onus  thus  laid  upon  the  applicant 
has  not  been  discharged  in  this  case  and  he  is  not  entitled  to  the  com- 
pensation asked  for  under  the  act. 

A.  J.  PjLLSBUEY, 

Harris  Weinstock, 
Commissioners. 


(No.  228— August  1,  1914.) 

(Chapter  I7G,  Laws  1913.) 


Pabtial  DEPEsnEscr— Occasional  Gifts  ob  Reueubbances.— Where  a  deceased 
employee  has  not  for  three  years  preceding  bis  death  contributed  regularly  to 
the  support  of  bis  parents,  but  has  at  irregular  iatervals  sent  sums  of  money 
to  then  as  remenibrances,  such  parents  can  not  be  said  to  be  dependent  upnu 
sach  deceased  employee  for  support.  To  constitute  dependency,  coDtributlous 
for  support  must  be  made  with  some  regularity  and  must  be  relied  upon  b;  the 
beneSciaries  as  a  source  of  support  Occasional  gifts  to  relatives  or  friends 
do  not  constitute  dependency. 

This  is  an  application  by  the  California  State  Board  of  Prison 
Directors,  the  employer  of  Clarence  A.  Dickerson,  deceased,  to  have 
adjudicated  the  claim  of  John  N.  Dickerson  and  Catherine  Dickerson, 
the  defendants  herein,  to  a  death  benefit.    The  defendants  were  the 


INDTTSTBUI.  ACCTOENT  COMMISSION  DECISIONS.  263 

parents  of  the  said  Clarence  A,  Dickerson.  The  facts  are  stated  in  the 
opinion.  The  only  question  at  issue  was  as  to  the  extent  of  dependency, 
if  any,  of  the  parents  upon  the  earning^  of  the  deceased  for  support. 
The  Commission  found  that  the  defendants  were  not  dependent  upon 
the  deceased  employee,  and  discharged  the  applicant  from  all  liability 
in  connection  with  the  said  accident  and  death. 

J.  J.  Smith,  warden  of  the  State  Prison  at  Represa,  California, 

for  Applicant. 
John  N.  Dickerson  and  Catherine  Dickerson,  in  propria  persona, 
for  Defendants. 

On  the  4th  day  of  April,  1914,  one  C.  A.  Dickerson,  a  prison  guard 
at  Folsom  State  Prison,  in  crossing  the  American  River  in  a  rowboat, 
was  swept  across  the  rapids,  the  boat  overturned  and  he  was  drowned. 
His  parents,  John  N.  Dickerson  and  Catherine  Dickerson,  residents  at 
Areata,  Humboldt  County,  made  claim  to  being  dependents  of  deceased, 
and  to  determine  the  issue  the  State  Board  of  Prison  Directors,  by  J.  S. 
Jacobs,  clerk,  as  applicants,  instituted  this  proceeding  against  such 
parents  as  defendants,  that  the  issue  of  dependency  might  be  deter- 
mined. 

Accordingly  testimony  was  taken  at  the  offices  of  the  said  Commis- 
sion at  525  Market  street,  San  Francisco,  California,  on  the  lOth  day 
of  June,  1914,  before  Ira  B.  Cross,  special  referee  duly  appointed  to 
take  such  testimony,  and,  thereafter,  on  the  22d  day  of  June,  1914,  at 
2  o'clock  p.m..  at  the  City  Hali  in  the  city  of  Eureka,  Humboldt 
County,  California,  said  defendants  gave  their  testimony  at  a  hearing 
held  before  H.  C.  Nelson,  duly  appointed  referee  in  and  for  the  county 
of  Humboldt,  State  of  California. 

Upon  the  testimony  so  taken,  the  Industrial  Accident  Commission 
makes  the  award  issued  in  this  ease,  denying  any  death  benefit  as  de- 
pendents to  the  parents  of  said  deceased  employee  and  for  the  reason 
following : 

It  appears  from  the  evidence  that  for  several  years,  until  three  years 
before  the  death  of  said  deceased  employee,  such  employee  had  con- 
tributed about  fifteen  dollars  ($15.00)  a  month  to  the  support  of  his 
parents  and  their  minor  children,  but  that  about  three  years  prior 
to  his  death  he  had  married  and  had  then  ceased  to  contribute  such 
support.  However,  and  about  Christmas  time,  1913,  he  had  sent  his 
mother  "as  a  remembrance"  the  sum  of  twenty-five  dollars  ($25.00) 
and  in  March,  1914,  again  "as  a  remembrance"  the  sum  of  five  dollars 
($5.0C),  but  he  had  made  no  other  contribution,  nor  had  he  made  any 
statements  with  regard  to  an  intent  to  make  such  a  contribution  to  the 
support  of  his  parents. 


D.gitizecbyG00glc_ 
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In  order  to  constitute  depeudeney  contributions  for  support  must 
have  been  made  with  some  regularity  and  must  have  been  relied  upon 
by  the  beneficiaries  as  a  source  of  support.  Occasional  gifts  to  relatives 
or  friends  does  not  constitute  dependency  within  the  meaning  of  the 
Workmen's  Compensation,  Insurance  and  Safety  Act;  and  the  fact 
that  regular  remittances  to  his  parents  had  ceased  about  three  years 
previous  to  his  death  terminated  any  dependency  that  may  have  existed 
up  to  that  time. 

In  view  of  these  cireumetances  the  Industrial  Accident  Commission 
feels  that  it  would  not  be  warranted  by  law  or  fact  in  making  a  de- 
pendency award  in  this  case. 

A.  J,   PiLLSBURY, 

Will  J.  French, 
Harris  Weinstock, 
Commissiimers. 


(Mo.  235— August  1,  1914.) 
(Chapter  176,  Laws  1913.) 
L,    r.    WALDEN.   Applio 

L.  P.  Walden,  in  propria  persona,  for  Applicant. 

Frank  McCann,  attorney,  for  Defendant. 
The  applicant  ib  this  case  complained  of  disability  due  to  a  cut  upon 
his  thumb,  received  while  working  for  the  defendant  Board  of  Educa- 
tion, city  of  Los  Angeles,  as  a  carpenter.  The  evidence  showed  that  the 
cut  had  been  delayed  in  healing,  due  to  the  fact  that  it  had  not  been 
treated  by  a  physician  and  the  edges  had  not  been  brought  together. 
It  was  also  shown  that  the  applicant  had  continued  to  work  for  several 
days  after  the  injury,  and  had  then  been  laid  off  with  others  because 
of  slackness  of  work,  and  had  refrained  from  seeking  employment  else- 
where because  he  believed  that  he  could  not  secure  such  employment 
from,  a  stranger  until  the  eut  had  healed.  Upon  these  facta  it  was  held 
that  applicant  had  failed  to  prove  that  his  disability,  if  any,  had  ex- 
tended beyond  the  waiting  period  of  two  weeks,  and  the  defendant  was 
therefore  discharged  from  all  liability. 

H.  L.  White, 
Secretary. 
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(No.  265— August  1,  1914.) 

(Chapter  176.  Laws  1913.) 

JOHN  M.  COROTTO,  Applicant,  vs.  EMIL  ROSSI  and  LOUIS  ROSSI.  Beino 
THE  MEUBEB8  or  *SD  CossnruTiNO  the  Co-Pabtnebship  of  ROSSI  BROS., 

Defendant). 

John  M.  Corotto,  in  propria  persona,  for  Applicant. 
The  defendaBts  were  not  present  or  represented. 
The  applicant  in  this  case,  John  M.  Corotto,  was  injured  by  accident 
on  March  30, 1914,  by  a  timber  falling  upon  his  fingers,  tearing  the  nail 
from  one  of  them.  The  principal  question  raised  at  the  hearing  was 
as  to  the  duration  of  the  disability,  the  finger  remaining  tender  for 
some  time  after  the  healing  of  the  wound,  and  impairing  the  strength 
of  the  band.  The  Commission  found  that  the  applicant  had  suffered 
a  temporary  total  disability  of  four  weeks  duration  and  awarded  com- 
pensation for  two  weeks  in  the  sum  of  eighteen  dollars  and  seventy-four 
cents  ($18.74) .  The  applicant  was  also  awarded  his  reasonable  medical 
and  sui^ical  expenses  in  the  sum  of  ten  dollars  ($10.00). 

H.  L.  White, 
Secretary. 


(No.  97— August  3, 1914.) 
{Chapter  176.  Laws  191S.) 

WILLIAM   F.    MANDBLL,   Applicant,    va.   iBTNA    LIFE   INSURANCE   COM- 
PANY, Defendant. 

AcciDBNTAi.  Injury — Uebnia. — Where  applicant  is  empioj'ed  to  hanitle  a  heavy 
electric  boring  machine,  and  in  boring  horizontal  holes  in  the  timbering  of  the 
building,  he  holds  the  machine  against  his  groin,  and  after  twelve  days  of  such 
work  a  small  inguinal  hernia  appears,  due  to  the  Irritation,  such  hernia  ia 
prDiimately  caused  by  accident  sustained  in  the  coarse  of  the  employmeDt. 

William  F.  Mandell,  in  propria  persona,  for  Applicant. 
E.  L.  Stockwell,  attorney,  for  Defendant. 
This  is  an  application  for  a  total  temporary  disability  indemnity  and 
medical  expenses  on  account  of  an  inguinal  hernia.  The  applicant  was 
employed  by  a  Mr.  Ilanan,  a  contractor  working  upon  one  of  the  build- 
ings at  the  Exposition  grounds  in  San  Francisco.  The  injury  waa 
found  to  be  caused  by  applicant's  working  with  a  heavy  electric. boring 
machine,  he  being  required  to  hold  it  against  his  groin  in  boring  hori- 
zontal holes  in  the  wood  work  of  the  building.  After  twelve  days  of 
such  work,  a  small  hernia  resulted  on  March  26,  1914,  from  the  vibra- 
tions of  the  machine.  Practically  no  loss  of  working  time  occurred,  as 
applicant  was  able  to  continue  at  work  with  the  aid  of  a  truss,  although 
not  as  effectively  as  before.  It  was  agreed  between  the  parties  at  the 
close  of  the  hearing  that  the  applicant  should  be  given  an  operation  at 

.nOt>^IC 
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the  expense  of  the  ^tna  Life  Influraiice  Company,  insnrance  carrier, 
and  this  having  been  done,  and  applicant  now  being  shown  to  be  able 
to  resume  bis  employment,  this  action  was  on  August  3,  1914,  ordered 

H.  L.  Whitb, 
Secretary. 


(No.  140— August  3,  1914.) 

(Chapter  ITS,  Laws  1911.) 

u  GLOBE  INDEMNITY 

Herbert  N.  Ellis,  of  Messrs.  Mossholder  &  Sons,  attorneys,  for 

Applicant. 
E.  V.  Winnek,  attorney,  for  defendant  J.  W.  Galback. 
George  A,  Davies,  special  agent,  for  defendant  Qlobe  Indemnity 
Company. 
The  applicant  in  this  case,  John  B.  Sebrean,  claimed  to  have  been 
injured  on  January  11,  1914,  while  working  in  the  employment  of 
defendant,  J.  W.  Galback,  at  San  Diego  as  a  blacksmith.  The  accident 
was  caused  by  a  plow  point  slipping  from  a  plow  while  being  removed, 
striking  the  applicant  upon  the  shin  bone  and  bruising  the  leg.  This 
bruise  was  followed  by  an  abscess,  wasting  away  of  the  periosteal  lining, 
and  necrosis  of  the  bone,  necessitating  prolSnged  surgical  and  hospital 
treatment.  After  the  taking  of  extensive  testimony  the  Commission 
found  that  applicant's  injury  and  disability  were  dne  io  accident  aris- 
ing out  of  his  employment  as  alleged.  Compensation  was  awarded  in 
the  sum  of  one  hundred  forty-two  dollars  and  sixty-one  cents  ($142.61), 
this  amount  being  for  ten  and  four  sevenths  weeks  disability  at  the 
rate  of  65  per  cent  of  the  applicant's  average  weekly  earnings  ($13.49) 
per  week.  The  applicant  was  further  awarded  the  reasonable  value  of 
his  medical  and  hospital  expenses,  the  charges  therefor  being  subse- 
quently approved  in  the  total  sum  of  three  hundred  twenty-two  dollars 
and  fifty  cento  ($322.50). 

H.  L.  White, 
Secretary. 

(No.  185— August  3,  1914.) 
(Chapter  176,  Laws  1911.) 


Pboximate  Cause — Accidental  Injdrt — Acute  Bbight's  Disease. — Medical  testi- 
mooy  held  to  show  that  where  the  appllcaot  is  injured  by  s  fell  and  fire  dayi 
later  a  coDdition  of  acute  Bright'a  disease  develops,  but  there  U  no  evldeiice  of 
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physical  iDJur;  to  the  kldneyn.  such  ob  would  be  Bhoml  b;  the  preaence  of  blood 
in  the  urine,  etc.,  such  accideot&l  injury  is  not  the  proximate  cause  of  the  bidne; 
trouble  but  merely  coiuddeut  with  it.  Acute  Bright's  disease  ia  probably  never 
of  traumatic  OTigin. 

Hvrst  t&  Hurst,  attorneys,  for  Applicant. 

E.  E.  Oaddis,  attorney,  for  Defendants. 
This  is  an  ftpplication  for  a  total  temporary  disability  indemnity. 
The  applicant,  Peter  Ilusvick,  claimed  to  have  been  injured  on  March 
29,  1914,  by  a  fall  received  while  performing  in  a  "bronco  busting" 
show  owned  by  the  defendants,  then  performing  at  Woodland.  The 
defendants  in  their  answer  denied  that  applicant  was  in  their  employ- 
ment at  the  time  of  the  alleged  accident,  and  also  put  in  issue  the  nature 
and  the  extent  of  the  disability,  if  any.  The  evidence  showed  that 
applicant  was  in  the  employment  of  the  defendants  at  the  time  of  the 
accident  but  that  his  disability,  found  upon  examination  to  be  acute 
Bright 's  disease,  appearing  five  days  after  the  accident,  was  not  due 
to  the  accident  but  to  natural  causes.  The  medical  testimony  indicated 
that  acute  Bright 's  disease  is  probably  never  of  traumatic  origin,  and 
further  that  applicant  in  this  case  showed  no  indications  of  physical 
injury  to  the  kidney  substance,  such  as  would  be  shown  by  the  presence 
of  blood  in  the  urine.  Compensation  was  therefore  denied,  and  the  de- 
fendants dischai^d  from  all  liability.  H.  L.  White, 

Secretory. 


(No.  221— August  3,  1914.) 
(Chapter  17e,  Laws  1913.) 


John  J.  Haydon,  adjuster,  for  Applicant. 

Dr.  J.  T.  Dunn  was  not  present  or  represented. 
This  is  an  application  by  the  insurance  carrier  to  have  determined 
whether  or  not  the  bill  presented  by  the  defendant,  Dr.  J.  T.  Dunn,  for 
medical  services  rendered  to  an  injured  employee  of  a  policyholder  of 
the  applicant,  is  excessive,  and  if  so,  to  ascertain  the  reasonable  value 
of  such  services.  The  injured  employee,  Joseph  Silvara,  sustained  on 
January  31,  1914,  a  Colics'  fracture  of  the  right  forearm  with  lacera- 
tion and  protrusion  of  the  broken  bones,  an  injury  to  the  cords  of  the 
wrist  and  some  injury  to  the  joint.  The  accident  was  caused  by  the 
back-firing  of  an  automobile  which  Mr.  Silvara  was  cranking.  Dr. 
Dunn's  bill  was  for  ninety  dollars  ($90.00),  which  after  the  exami- 
nation of  documentary  evidence  submitted  by  both  parties  was  approved 
by  the  Commission  as  reasonable  and  an  award  therefor  made  against 
the  applicant.  H.  L.  White, 

Secretary. 
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(No.  229— August  3,  1914.) 

(Chapter  ITS,  Laws  1913.) 


The  applicant  was  not  present  or  represented. 

E.  W.  Dickenson,  for  defendant  Pacific  Coast  Casualty  Company. 
This  is  an  application  for  a  total  temporary  disability  indemnity. 
The  applicant  was  injured  on  March  25,  1914,  while  working  on  the 
dismantling  of  a  press  in  the  printing  plant  of  the  San  Diego  Union, 
by  falling  into  a  pit,  receiving  severe  bruises,  a  scalp  wound,  and  some 
concussion  of  the  brain.  The  only  question  was  as  to  the  duration  of 
the  disability.  An  award  was  made  of  five  dollars  and  thirty-five  cents 
($5.35),  this  being  the  amount  of  the  payments  due  up  to  April  12, 1914, 
a  period  of  four-sevenths  of  a  week  disability,  after  the  waiting  period 
of  two  weeks  had  elapsed.  The  applicant  was  also  awarded  his  reason- 
iible  medical  and  surgical  expenses,  including  two  items  amounting  to 
three  dollars  and  sixty-five  cents  ($3.65). 

H.  L.  White, 
Secretary. 


{No.  373— August  4,  1914.) 

(Chapter  ITS,  LiiWB  1913.) 

.  E.  U  ERNEST, 

This  is  an  application  by  the  insurance  carrier  at  the  request  of  the 
injured  employee  to  have  a  portion  of  the  compensation  due  applicant 
for  a  partial  permanent  disability  commuted  to  a  lump  sum.  The  reason 
given  was  that  applicant  desired  to  complete  the  purchase  of  a  ten- 
acre  farm  which  he  had  previously  contracted  to  buy,  and  that  he  would 
not  be  able  to  do  so  except  by  a  cash  payment.  After  examination  of 
the  application  and  the  record  in  the  said  matter  on  file  in  the  office  of 
the  Commission,  it  was  ordered  that  the  last  eight,v-two  payments  of 
compensation  be  commuted  to  a  lump  sum  of  the  present  worth  of  one 
thousand  four  hundred  nine  dollars  and  twenty-seven  cents  ($1,409.27), 
to  be  paid  to  the  applicant  forthwith.  After  payment  of  this  amount 
a  balance  still  remains  due  the  applicant  of  thirty-four  weekly  payments, 
at  the  rate  of  eighteen  dollars  and  sixty-seven  cents  ($18.67)  per  week. 

H.  L.  White, 
Secretary. 
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{No.  160— August  6,  1914.) 

(Chapter  1T6,  Lana  1S13,) 

LOUIE  DAY,  Applicant,  vs.  LINCOLN  SIGHTSEEING  COMrANT,  Defendant. 

Medical  and  Suroioal  Sbbvices — Dentai.  Wobk. — Where  an  employee  is  injured 
ID  tbe  course  of  hia  employment  by  accident,  causiDg  the  loss  of  several  teeth 
but  no  other  injuries  or  loss  ot  ivorkiDS  time,  such  employee  is  entitled  to  com- 
pensation for  the  Tpssonable  value  of  dental  services  rendered  to  cure  and  re- 
lieve him  from  the  consequencee  of  tbe  accident. 

Louie  Day,  in  propria  persona,  for  Applicant. 
Willihm  Lynch  and  M.  Weiner,  owners,  for  Defendant. 
This  is  an  application  for  dental  expenses.     Applicant  Louie  Day 
\\&a  injured  by  accident  on  March  28,  1914,  while  cranking  an  auto- 
mobile.    A  back-fire  of  the  engine  occurred,  resulting  in  the  crank  hit- 
ting applicant  in  the  mouth  and  knocking  out  two  teeth.     Applicant 
did  not  lose  any  working  time  on  account  of  th?  accident  and  asks  only 
■  for  the  cost  of  the  dental  work  necessary  to  repair  the  damage  done. 
An  award  was  made  on  August  6,  1914,  in  the  sum  of  thirty-five  dol- 
lars ($35.00),  this  being  the  reasonable  amount  of  the  dental  charges 
for  a  bridge  containing  two  false  teeth,  with  nerve  extraction,  etc.,  as 
approved  by  the  medical  director  of  the  Commission. 

H.  L.  White, 
Secretary. 


(No.  ,61— August  7,  1914.) 
(Chapter  17«,  I«wb  1913.) 
MRS.  A.  GERTRUDE  CORWIN,  Applicant,  vs.  THE  VIAVI  COMPANY.  INC., 
(a    cobpobation),    and    the    southwestern    SURETY    INSURANCE 
COMPANY,  (A  COBPOBATION) ,  Defendanti. 

This  is  an  application  for  a  total  temporary  disability  indemnity. 
The  facts  are  stated  in  the  opinion.  Compensation  was  denied  for  the 
reason  that  applicant  had  failed  to  establish  as  a  fact  that  any  accident 
happened  or  that  any  injury  resulting  beyond  the  waiting  period  of  two 
weeks  was  sustained. 

Vincent  Stirr,  attorney,  for  Applicant. 
Hartley  F.  Pearl,  attorney,  for  defendant  Viavi  Company. 
Roy  E.  Bigham,  manager  claims  department,  for  defendant  South- 
western Surety  Insurance  Company. 
Applicant  alleges  that  at  or  about  9.15  o'clock  on  the  night  of 
February  11,  1914,  "while  on  the  rounds  for  selling  her  employer's 
i-emedies,"  and  turning  the  corner  from  San  Carlos  into  Second  street, 
San  Jose,  she  received  a  sharp  blow  on  the  spine  between  the  shoulder 
blades,  either  by  being  struck  by  some  missile  or  else  she  struck  her  toe 
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and  fell  and  sustained  her  injury  that  way.  At  all  eventa,  as  a  result 
of  the  accident,  however  it  may  have  happened,  she  Buffered  a  dblo- 
catiOQ  between  the  fifth  and  sixth  dorsal  vertebne,  accompanied  by 
severe  pains  from  right  shoulder  to  elbow,  memory  affected,  concen- 
tration, of  mind  diminished,  hearing  of  right  ear  impaired,  obliged  to 
Meep  sitting  up,  control  of  right  hand  affected,  .fearful  that  she  will 
never  wholly  recover,  claims  ninety  per  cent  total  disability  for  life  so 
far  as  earning  power  is  concerned. 

Defendants  deny  that  any  accident  was  sustained  as  alleged;  that  at 
the  time  of  the  alleged  accident  and  injury  applicant  was  90t-an  em- 
ployee of  the  Viavi  Company  at  all,  or  that  any  relation  existed  other 
than  that  of  buyer  and  seller,  at  wholesale  and  retail,  of  Yiavi  remedies ; 
denied  that  the  wages  were  four  dollars  ($4.00)  per  day,  and  denied 
that  the  accident,  if  any,  arose  out  of  or  happened  in  the  course  of  the 
alleged  employment  of  applicant  with  the  Viavi  Company — ^if  the  Com- 
mission should  hold  that  there  was  any  contract  of  employment  with 
applicant. 

Many  serious  and  intricate  issues  are  involved  in  this  controversy, 
but,  after  having  exhausted  the  resources  of  the  Commission  with  ref- 
erence to  ascertaining  the  nature  and  extent  of  the  disability,  if  any, 
suffered  as  a  result  of  the  alleged  accident,  the  Commission  finds  that 
the  determination  of  that  issue  makes  it  unnecessary,  for  the  disposal 
of  the  case,  to  determine  the  other  issues  involved  and,  therefore,  defers 
them  to  some  other  controversy  wherein  such  determination  will  be 
requisite  for  purposes  of  adjudication. 

In  short,  after  full  hearing  and  mature  deliberation,  the  Commission 
teaches  the  conclusion  that  the  evidence  adduced  on  behalf  of  applicant's 
claim  is  insufficient  to  establish  as  a  fact  that  any  accident  happened 
or  that  any  injury  was  sustained. 

It  sometimes  happens  that  the  only  evidence  of  the  happening  of  an 
xccident  is  the  testimony  of  the  person  who  claims  to  have  been  injured, 
hut  if  such  evidence  is  accepted  it  must  be  supported  by  very  con- 
clusive evidence  that  an  injury  was  sustained.  In  this  case  no  one 
whose  evidence  could  be  obtained  saw  the  accident  which  applicant 
claims  happened  to  her.  She  was,  therefore,  thrown  back  upon  proof 
of  injury  to  sustain  her  claim  that  any  accident  happened. 

When  it  came  to  proof  of  injury  her  evidence  was  insufficient  to 
establish  the  fact  of  injury,  and  chiefly  for  the  reasons  following :' 

1.  The  testimony  of  J.  W.  Austin,  the  doctor  of  chiropractic,  who 
treated  her,  is  to  the  effect  that  on  February  14,  1914,  when  he  ex- 
ttmined  applicant,  he  found  her  "fifth  and  sixth  vertebne  slightly  dis- 
placed," but  whether  such  displacement  resulted  from  accident  or 
disease,  or  was  recent  or  of  long  standing,  it  was  "impossible  to  tell." 
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2.  Dr.  Morton  R.  Gibbons,  medical  director  and  consultant  for  the 
Commission,  made  an  examination  of  applicant  and  was  unable  to  find 
anything  more  serious  the  matter  with  her  than  "sensitive  spots  in  the 
dorsal  spine  with  no  impairment  of  the  strength  of  the  muscles";  bat 
he  found  that  symptoms  pointed  to  a  "condition  of  hysteria  in  a  marked 
degree;  that  it  is  probable  that  applicant  suffered  no  injury,  and  that 
the  history  given  by  her  is  of  an  imaginary  occurrence." 

3.  Dr.  Walter  F.  Schaller,  expert  neurologist,  at  the  direction  of  this 
Commission,  on  the  29th  of  May,  1914,  made  a  careful  examination  of 
the  applicant,  iiis  report  of  the  results  of  such  examination  being  to 
the  effect  that  he  found  no  difficulty  with  the  spinal  column  of  appli- 
cant and  also  no  evidence  of  any  mental  disease,  but  did  find  a  typical 
hysterical  paralysis  of  the  right  upper  extremity,  accompanied  by  loss  of 
all  kinds  of  superficial  sensibility,  although  by  very  slightly  impaired 
motor  function. 

Another  test  was  made  with  reference  to  the  existence  of  any  con- 
stitutional malady  that  might  give  rise  to  hallucination  or  the  expe- 
riencing of  imaginary  difficulties,  but  this  gave  a  negative  result. 

It  is  possible  that  applicant  stubbed  her  toe,  as  she  says  that  she  did, 
find  that  the  fall  or  wrenching  of  her  body,  of  which  she  complains, 
resulted  in  a  twinge  of  some  sort,  but  in  the  absence  of  pathological 
symptoms  and  conditions  other  than  such  as  were  found,  it  is  impos- 
sible for  this  Commission  to  find  that  any  accident  happened  or  that  any 
injury  was  sustained  for  which  defendants  should  be  made  liable  under 
the  Workmen 's  Compensation,  Insurance  and  Safety  Act, 

A.  J.  PlUaBUET, 

Will  J.  French, 
Haeris  Weinstock, 

Commissioners . 


(No.  191— August  7,  1914.) 

(Chapter  176,  Laws  1913,) 


This  is  an  application  for  a  total  temporary  disability  award.  The 
facts  are  stated  in  the  opinion.  An  award  was  made  on  August  7, 1914, 
in  favor  of  the  applicant  in  the  sum  of  one  hundred  thirty-nine  dollars 
and  twenty-nine  cents  ($139.29),  this  being  for  total  temporary  dis- 
ability payments  due  up  to  May  16,  1914,  a  period  of  nine  and  two- 
sevenths  weeks,  less  the  sum  of  one  hundred  eleven  dollars  and  eighteen 
cents  ($111.18)  heretofore  paid  on  this  account.     Applicant  was  also 
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awarded  as  a  partial  temporary  disability  indemnity  the  sum  of  seven 
dollars  and  fifty  centa  ($7.50)  per  week,  commenciDg  with  the  16th 
day  of  May  and  continuing  until  the  termination  of  his  disability,  or  the 
further  order  of  the  Commission,  and  his  reasonable  medical  expenses 
for  treatment  rendered  to  him  within  ninety  days  after  the  date  of  the 
accident. 

G.  C.  Seely,  attorney,  for  Applicant. 

D.  J.  Byron,  in  propria  persona,  for  Defendant. 

Dt.  C.  T.  Cutting,  medical  director,  for  defendant  Pacific  Coast 
Casualty  Company. 
P.  J.  Valencia,  the  applicant  herein,  on  the  25th  day  of  February, 
1914,  near  Redwood  City,  California,  fell  from  a  trestle  scaffold  with 
his  wheelbarrow  while  wheeling  a  barrow  of  brick,  falling  upon  some 
joists  and  sustaining,  besides  other  minor  injuries,  an  injury  to  his  left 
shoulder.  This  injury  was  at  first  thought  to  be  slight  and  he  was 
treated  by  a  local  physician  but,  not  recovering  the  use  of  the  arm,  he 
was  brought  to  San  Francisco  on  the  10th  day  of  March,  1914,  and 
placed  in  care  of  Dr.  Richard  F.  Tomlinson  who  treated  him  up  to  the 
24th  of  March,  when  he  pronounced  him  ready  to  go  back  to  work. 
Applicant,  however,  complained  that  he  was  not  able  to  go  back  to  work 
and  was  placed  in  charge  of  Dr.  Philip  Rice,  209  Post  street,  San  Fran- 
cisco, who  treated  him  until  the  28th  of  April,  when  he  made  up  his 
mind  that  Valencia  was  malingering  and  had  been  able  to  work  prior 
to  that  date.  Still  persisting  that  he  was  unable  to  work,  Valencia  was 
submitted  to  the  hands  of  Dr.  Saxtou  Pope  who  pronounced  his  injury 
as  subacromial  bursitis.  Dr.  Ijongstroth  of  the  Stanford  Medical  Col- 
lege examined  him  and  pronounced  the  difficulty  subdeltoid  bursitis 
and.  on  the  20th  of  May,  expressed  the  opinion  that  there  was  still 
disability.  This  Commission,  desiring  to  be  further  advised,  required 
the  applicant  to  submit  himself  for  examination  to  Dr.  James  T.  Wat- 
kins,  who  reported  on  June  30th  that  the  patient  suffered  from  "a 
periarthritis  of  the  shoulder  of  the  type  which  shows  a  sensitive  point 
over  the  bicipital  groove  and  in  which  pain  radiates  down  the  arm  and 
is  associated  with  weakness  and  numbness  in  the  fingers.  In  these 
cases  'gradually  the  passive  movements  of  the  joint  are  diminished  in 
range,  and  atrophy  of  the  shoulder  muscles  appears.'  There  is  some 
creaking  sensation  when  the  biceps  is  used  which  supports  the  view  of 
a  tenosynovitis  of  the  biceps  tendon.  There  is  a  present  condition  of 
practically  complete  disability  so  far  as  the  movements  of  the  shoulder 
joint  are  concerned.  This  condition  will  remain  permanent  and  prob- 
ably progress  until  relieved  by  adequate  treatment.  This  treatment,  if 
properly  done,  may  relieve  in  two  or  three  weeks  or  it  might  be  pro- 
tracted indefinitely.     All  of  the  group  of  eases  to  which  this  one  belongs 


INDUSTRIAL   ACCmENT   COMMISSION   DECTSIONS.  278 

are  properly  cured  by  early  adequate  treatment,  but  if  neglected  the 
symptoms  may  persist  indefinitely.  In  this  particular  ease  I  incline  to 
the  view  that  your  patient  would  have  to  have  his  adhesions  broken  up 
under  aniesthesia  and  then  would  have  to  be  given  a  course  of  massage, 
hot  air  bakiugs,  or  counter  irritation  exercises  and  passive  motion," 

The  case  of  Valencia  is  one  of  the  number  which  have  come  to  the 
attention  of  this  Commission  where  the  shoulder  injury  seemed  so  slight 
as  to  raise  a  presumption  of  want  of  good  faith  on  the  part  of  the  appli- 
cant, and  which  gave  rise  to  charges  of  malingering;  but  we  think  that 
the  evidence  in  this  and  in  other  cases  has  been  sufficient  to  show  that 
such  injuries  are  sometimes  deep  seated  and  obstinate  and  may  become 
permanent,  and  that  persons  injured  in  this  way  should  be  given  the 
benefit  of  the  doubt  to  an  extent  at  least  of  justifying  the  moat  pains- 
taliing  effort  to  effect  a  cure.  We  think  that  in  this  case  the  defendant. 
Pacific  Coast  Casualty  Company,  did,  after  the  ease  came  directly  under 
its  control,  exercise  commendable  diligence  in  seeking  to  effect  a  cure, 
but  it  is  clear  to  our  mind  that  a  complete  cure  has  not  as  yet  been 
effected  and  the  ninety-day  limit  within  which  the  employer  is  required 
to  furnish  medical  and  surgical  treatment  expired  on  May  26th  so 
there  is  no  further  right  of  demand  on  the  part  of  the  injured  employee 
to  have  the  operation  suggested  by  Dr.  Watkins  performed,  and  yet  it 
may  be  an  economy  on  the  part  of  the  defendants  to  have  the  operation 
performed  and  the  treatment  continued  in  order  to  secure  a  permanent 
cure  rather  than  being  chargeable  with  a  permanent  partial  disability. 
That  is  a  matter  for  the  exercise  of  sound  judgment  and  over  which 
this  Commission  has  no  control. 

We  have  made  a  temporary  partial  disability  indemnity  award  of 
half  compensation,  being  of  the  mind  that  the  applicant,  by  the  use  of 
reasonable  diligence,  and  the  fact  that  he  has  some  iise  of  his  left  hand 
if  not  of  his  shoulder,  can  do  better  than  a  one-armed  man  can  do.  This 
award  is  made  subject  to  review  by  the  Commission  if,  after  a  time,  the 
nature  and  extent  of  the  disability  shall,  if  permanent,  be  susceptible 
of  being  clearly  determined,  or  if  a  cure  is  effected  that  the  disability 
payments  awarded  may  terminate. 

A.  J.   PlLLSBUBY, 

Will  J,  French, 
Harris  Weinstock, 

Co  mmissioners. 

Note. — On    "^  ptember    11 


condfllon    l.._    

•111]  disability  Intiemnlty  granted  In 
day  of  November  1914  and  ter- 
at  the  Bam«  Ume  vacated. 
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(No.  238— August  7,  1914.) 
(Cliaplcr  176,  Laws  1S13.) 
C.  U.  WKST,  Applicant,  vs.  CITY  OF  PASADENA  (a 

OBUANlZEn   AND   EXISTING   L'.NUEH   THE   LAWa   OF   TlIE 

fendanl. 

MiSCOSDUCr    SUBBEQURM    TO    ISJliBlf— ACOBAVATION    OI--    DlSABIUTlf. MlaCOnducr 

by  an  applicant  during  bis  period  of  disability,  such  aa  dninkeniicss,  getting 
arrestml,  etc.,  is  not  a  defense  to  bis  application  for  compensation,  ubless  it  be 
ahown  that  kucIi  misconduct  aggravated  or  prolonged  his  disability,  and  then 
ODly  to  that  extent. 

This  is  an  applicaliori  for  n  disability  award  by  reason  of  a  broken 
shoulder  sustained  by  iipplit-ant  on  Kt'bruary  2H,  11)14,  while  workiug 
in  the  course  of  his  employment  with  defendant,  City  of  Pasadena,  The 
facts  are  stated  in  the  opinion.  An  award  was  made  in  favor  of  the 
applicant  in  the  sum  of  one  hundred  eighteen  dollars  and  twenty-nine 
cents  ($118.29),  this  being  the  amount  of  the  temporary  total  disability 
payments  due  up  to  June  15,  1914,  a  period  of  thirteen  and  one-seventh 
Vfeeks.  The  applicant  was  also  awarded  as  a  temporary  partial  disa- 
bility indemnity  the  sum  of  five  dollars  and  twenty-five  cents  ($5.25) 
per  week  from  and  after  the  fifteenth  day  of  June  until  the  termination 
of  the  disability  or  further  order  of  the  Commission,  and  his  reasonable 
medical  and  surgical  expenses. 

Hoird  Jones,  attorney,  for  Applicant. 

James  H.  Hou-ard,  deputy  city  attorney,  for  Defendant. 

The  applicant  in  this  case  Was  engag<^d  with  nine  or  ten  other  men 
on  the  28th  day  of  February,  1914,  in  carrying  a  section  of  thirty  (30) 
inch  iron  pipe  twenty-eight  (28)  feet  long  and  weighing  in  the  neigh- 
borhood of  seven  hundred  fifty  (750)  pounds.  lie  had  his  shoulder 
under  a  2  x  6  thrust  into  the  end  of  the  pipe  and  helped  to  carry  it  in 
this  way.  When  they  reached  the  Salt  Lake  trestle,  the  other  men  let 
loose  of  the  pipe  before  West  got  out  from  under  the  2  x  6  so  that  the 
whole  weight  of  the  back  end  came  suddenly  upon  his  shoulder  and  he 
sustained  an  injury  which  forms  the  Iwsis  of  this  proceeding.  The  de- 
fendant, City  of  Pasadena,  paid  compensation  in  the  sum  of  twenty- 
eight  and  8/100  dollars  ($28.08)  and  thereupon  discnntiuued  payment 
on  the  ground  that  the  disability  had  ceased  and  that  the  disability,  if 
there  was  one,  was  aggravated  by  the  misconduct  of  the  employee  after 
the  aecidimt. 

The  evidence  showed  tiiat  there  was  misconduct  enough  on  the  part 
of  the  applicant,  but  failed  to  establish  as  a  fact  that  the  misconduct 
aggravated  or  prolonged  the  disalHlity. 

In  reference  to  the  nature  and  extent  of  the  injury,  the  better  to 
enable  the  Commission  to  determine  the  issue,  the  applicant  was  directed 
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to  present  hiniself  to  Dr.  W,  W,  Ricliardaon.  Broekman  BuildiDg,  Lo.s 
Angeles,  California,  for  the  purpose  of  a  thorough -going  examination, 
which  examination  was  made  on  the  seventeenth  and  eighteenth  days 
of  June,  1914,  tlie  siilratanee  of  the  finding  of  the  physician  being: 

"1,  That  the  examination  shows  no  deformity  and  very  slight, 
if  any,  muscular  atrophy,  with  pain  upon  pressure  ovei*  the  acro- 
mial process  of  the  scapula  and  the  acromio-clavicular  joint. 

2.  Active  movement  seems  almost  impossible  beyond  the  horizon- 
tal upon  abducting  the  arm,  and  backward  movement  of  the  arm 
is  limited  likewise  owing  to  pain.  Upon  passive  movement  pain  is 
experienced  as  soon  as  the  arm  approaches  the  horizontal  and  upon 
attempting  further  to  raise  the  arm  severe  pain  is  produced  causing 
him  {the  applicant)  to  break  out  in  perspiration  and  feel  faint. 
Outward  rotation  of  the  arm  likewise  produces  pain. 

3.  The  stereoscopic  pictures  made  disclose  no  abnormality  of  the 
skeleton  in  the  region  of  the  shoulder.  There  is  no  evidence  of 
there  ever  having  been  a  fracture  or  dislocation  in  that  region. 
The  pain  and  disability,  I  believe,  due  to  an  inflammation  of  the 
acromio-clavicular  joint  or  to  the  subdeltoid  bursa  probably  result- 
ing from  the  injury. 

4.  There  will  be  no  permanent  di.sahility  and  with  massage  and 
exercise  I  am  of  the  opinion  that  West  will  be  able,  after  six  or 
eight  weeks  of  this  treatment,  again  to  pursue  his  occupation  and 
to  do  so  with  the  same  efficiency  as  formerly. 

(Signed)  W.  W.  Richardson." 
This  Commission  knows  of  no  method  of  determining  the  nature  and 
extent  of  disabilities  resulting  from  injuries,  other  than  through  investi- 
gations made  by  experts  in  the  particular  class  of  injuries,  in  which  the 
injury  under  consideration  falls.  Therefore,  in  view  of  the  trend  and 
effect  of  the  testimony  taken  at  the  hearing  and  of  the  finding  of  Dr. 
Richardson,  an  award  of  disability  is  made  in  this  case,  first,  for  a 
temporary  total  disability,  lasting  from  the  date  of  the  accident  until 
the  15th  day  of  June,  1914,  and  then  a  temporary  partial  disability,  in 
which  it  is  regarded  as  reasonable  that  applicant,  notwithstanding  his 
injuries,  should  be  able  to  earn  with  his  other  hand  and  such  use  as  he 
can  make  of  the  injured  member  at  least  one  dollar  per  day  while  under- 
going convalescence. 

The  city  of  Pasadena  is  at  liberty  to  terminate  this  partial  disability 
indemnity  payment  whenever  Dr.  Richardson,  or  any  other  orthopedic 
surgeon  of  reputation  will,  after  examination,  pronounce  the  applicant 
able  to  return  to  the  work  of  a  common  laborer. 

A.  J.  PiLLSBURY, 
Harris  Weinstock, 
Commissiotiers. 

Note.— Suhxp-iufnl  to  the  ronrilllon  of  llio  flndlncs  ami  aw.ird  the  ilerTidnnt  cpased 
I«iyinpnt  of  the  ilLiiihlllty  Indemnltv  herein  cnim.'il.  ckilmfnB  tti.it  the  dlsnbllfty  of 
tUo  aimUi'nnt  h:i<l  .■.Mse.i.  anil  requ.'Sl.'d  thp  CommiBHion  to  so  (ietirmlne.  The  appli- 
cant was  accordlnRly  directed  to  prenent  himself  to  a  medical  referee  named  by  the 
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CommlsBlon  (or  pxn  ml  nation,  and  upon  the  rfrHpt  of  (he  report  of  such  madlrni 
referee  the  CommLsBlon  on  Autn'st  fi.  1911,  or<lered  tlie  reaumptLon  of  the  dlaablLLly 
paymentv.      The  uppUrant  was  awarded  a  disability  beneflt  of  Hvt'  ilollnrs  itnd  twenty- 


(No.  248— August  7,  1914.) 
(Chapter  I7B,  Lawa  1913.) 


Proxiuate  Cause — Hkhnia  at  Site  of  Baelier  Operation, — Where  thp  evidence 
Khows  that  the  applicant  had  suslained  an  accidental  hernia  nt  the  exact  sile 
of  a  prior  hernia  and  operation  therefor,  hut  that  such  operation  bad  taken 
place  eight  years  before,  had  been  aucee&i/iil  au<l  that  applicant  had  worked 
continuously  since  then  as  a  laborer  without  ooticing  any  ill  effects  from  the 
operation,  J/cW,  that  Ihe  later  hernia  is  proximately  caused  by  the  accident 
and  can  not  be  attributed  to  the  earlier  hernia  and  operation. 

Alfred  Charles  Boggchi,  in  propria  persona,  for  Applioant. 
James  E.  O'Keefe,  attorney,  for  defendant  Frankfort  General 
Insurance  Company, 
This  is  Hn  application  for  a  temporary  total  disability  award  on  ac- 
count of  hernia.  The  applicant,  AlfrwJ  Charles  Boggehi,  was  injured 
on  January  12,  1914,  while  working  in  the  employment  of  the  Coronado 
Beach  Company  as  a  laborer.  While  lifting  some  heavy  concrete,  the 
applicant's  foot  .slipped  causing  a  strained  masele  of  the  left  side  antl 
a  right  inguinal  hernia.  Thp  fact  that  the  hernia  occurred  at  the  esact 
site  of  the  previous  hernia  which  had  been  operated  upon  eight  years 
before  presented  some  diffieulty,  but  the  evidence  showed  that  the  former 
operation  had  been  successful  and  the  part  operated  upon  was  as  strong 
as  before  the  first  nipture.  The  present  disability  was  therefore  held 
Ic  be  proximately  caused  by  the  accident  complained  of.  An  award 
was  made  in  favor  of  the  applicant  in  the  sum  of  seventy-eight  dollars 
and  seventy-five  cents  ($78.75)  for  total  temporary  disability  up  to 
RIarch  17,  1914,  and  five  dollars  and  sixty-two  cents  ($5,62)  per  week 
from  and  after  the  said  dale,  during  the  continuance  of  applicant's 
partial  temporary  disability,  or  until  the  furtlier  order  of  the  Com- 
mission. The  defendants  were  allowed  to  deduct  from  the  payments 
above  mentioned  the  sum  of  eighty-one  dollars  and  ninety  cents  ($81.90) 
previoii.sly  paid  to  applicant  on  account  of  the  disability,  and  were  also 
allowed  to  tender  to  the  applicant  an  operation  free  of  charge  to  the 
latter,  to  cure  him  of  the  hernia.  It  was  provided  that  all  disability 
payments  should  cease  if  the  said  operation  were  declined  by  the  appli- 
cant, but  that  if  the  operation  were  accepted  and  were  successful,  the 
defendant  should  be  released  from  all  further  di.sability  payments  upon 
meeting  the  co.st  of  the  operation,  reasonable  hospital  charges,  and  a 
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temporary  total  disability  indemnity  for  the  period  that  applicant 
shoiiJd  be  disabled  aa  a  result  of  the  operation.  The  applicant  was 
further  awarded  his  reasonable  medieal  and  surgical  expenses  contracted 
prior  to  the  date  of  the  award. 

H.  L.  White, 
Secretary. 
rehearing  was  Hied  by  the  defendantB  on  August  27.  1911, 


(No.  249— August  7,  1914,) 
(Chapter  176.  Laws  1313.) 
GIOVANNI  CASTAGNOLA,  AppUcanl,  vs.  ITALIA N-AMEItlCAN  PASTE  COM- 
PANY AND  PACIFIC   COAST  CASUALTY  COMPANY.  Itcfcudant*. 

Giovanni  Casfagnola,  in  propria  persona,  for  Applicant. 

Peter  Bacigalupt,  president,  for  defendant  Italian  American  Paste 

Company. 
Dr.  C.  T.  Cutting,  medical  director,  for  defendant  Pacific  Coast 
Casualty  Company. 
This  is  an  application  for  a  temporary  or  permanent  disability  award. 
The  applicant  was  injured  on  January  17,  1914,  while  in  the  employ- 
ment of  defendant  Italian-American  Paste  Company,  by  having  his 
hand  caught  under  the  roller  of  a  dough  mixer.  The  accident  resulted 
in  the  laceration  and  crushing  of  the  left  hand  and  forearm  of  the 
applicant  with  an  injury  to  the  nerves.  It  being  impossible  at  the  dat« 
i)f  the  hearing  to  determine  the  percentage  of  permanent  disability,  if 
any,  that  would  result  from  the  injury,  an  award  was  made  in  favor  of 
applicant  in  the  sum  of  ninety-two  dollars  and  ninety-six  cents  ($92.96) 
for  total  temporary  disability  up  to  March  28,  1914,  a  period  of  eight 
weeks.  Applicant  was  also  awarded  as  partial  temporary  disability 
compensation  the  sura  of  sis  dollars  (.$6.00)  per  week  from  and  after 
March  29,  1914,  until  the  termination  of  the  disability  or  further  order 
of  the  Commission,  and  his  reasonable  medical  and  surgical  expenses. 
Further  cou.siderati(;n  of  the  case  was  postponed  until  the  percentage 
of  permanent  disability,  if  any,  could  be  accurately  determined. 

H.  L.  White, 
Secretary. 


D.gitizecbyG00glc 
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(No.  277— August  7,  1914.) 

(Chapter  176,  Laws  1913.) 
J.  L.  CANNON  A.\D  ANNA  E.  CANNON.  AppUcanU.  vs.  ORIGINAL  MINING 
AND  MILLING  COMPANY  {a  corpobation),  and  EMPLOYERS'  LIABII^ 
ITT  ASSURANCE  CORPORATION.  LIMITED,  Defendants. 

Dependency — Parents  TIi-os  I>ecease[>  Ciiiid — ^Ekfect  of  Cojiclusiib  Pbb- 
-  SUMPTION  OF  Total  Dependency  of  Each  Parent  Upon  tub  Otheb. — Sec- 
tion 19,  BubsectiOQ  (a),  of  tli€  Workmeo's  CompeasatioD,  Innurance  and  Safety 
Act,  proriiling  "that  tbe  fnllowinii:  shall  bo  conclusiTely  presumed  to  be  wholl; 
dep«DdeDt  for  support  upon  a  dcceastyd  employee:  1.  A  wife  upon  a  husband 
with  wbom  abc  was  living  at  Ihp  time  oE  bis  deatb.  2.  A  busband  upon  a  wife 
upon  whose  eamiogs  be  is  partially  or  wholiy  dppendent  at  (he  time  of  ber 
death,"  does  not  bave  tlie  effect  of  preventing  a  busband  and  wife  from  being 
dependent  partially  or  wholly  upon  the  earnings  of  a  ebild  for  support.  The 
conclusive  presumption  referred  to  operates  only  where  ibe  deceased  employee 
is  tbe  said  husband  or  wife  and  does  not  apply  wbere  the  deceased  employee  ie 
the  son  or  daughter  of  tlie  dependents.  In  the  latter  case  dependency  is  deter- 
mined in  accordance' with  the  fact,  as  tbe  fact  may  be  at  the  time  of  tbe  deatb,  as 
provided  by  subeeclion  <b)  of  section  19  of  the  act. 

This  is  an  application  for  a  death  ben*;fit.  The  faeta  are  stated  in 
the  opinion.  An  award  was  made  in  favor  of  applicants  in  the  sum  of 
one  thousand  three  hundred  and  sixty-nine  dollars  and  fifty  cents 
($1,3(59.50),  payahle  at  the  rate  of  ten  dollars  and  thirty-seven  cent« 
($10.37)  per  week,  eommeneing  with  June  17,  1914. 

J.   L.   CatMion   and  Anna  E.   Cannon,  in   propria,   persowe,  for 

Applicants. 
A,  Wisirand,  attorney,  for  Defendants, 

On  the  2d  day  of  June,  1914,  one  Harold  B.  Cannon,  a  youth  of  leas 
than  eighteen  years,  fell  tlirou}ih  a  chute  while  in  the  employment  of 
the  Original  Mininp:  and  Miilin^  Company  at  Clearinghouse,  California, 
and  was  killed.  His  father,  J.  L.  ('anuon,  and  his  mother,  Anna  E. 
Cannon,  are  the  applicants  herein,  claiming  to  be  partial  dependents 
of  their  deceased  son.  This  claim  is,  of  itself,  made  reasonable  in  view 
of  the  fact  that  deceased  had  sc^vcn  brothers  yoimger  than  himself 
whose  ages  were  sixteen,  fifteen,  thirteen,  eleven,  ten,  seven  and  four 
ycHrs,  all  m()re  or  less  dependent  for  their  support  upon  the  earnings 
of  their  father  and  mother  mid  deceased  elder  brother. 

The  defendant  Kniployers'  Liability  As'furanee  Corporation,  Limited, 
resists  the  elaim  of  applieants  on  the  ground  that  it  has  no  knowledge 
as  to  such  dependency,  and  therefore  denies  it,  and,  in  its  brief,  upon 
the  fnrther  ground  that,  inasmuch  as  b,v  conclusive  presumption  of  the 
statute,  the  father  and  mother  are,  mutually,  wholly  dependent  upon 
each  other  for  their  support,  the.v  can  not  either  of  them  be  partially 
dopen<Ient  upon  any  one  else. 
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This  commissioD  does  not  so  understand  or  interpret  section  19  of 
the  act.  Subsection  (a)  has  to  do  with  issues  of  dependency  where 
either  the  husband  or  the  wife  is  killed  by  accident;  and  defines  the 
.status  only  after  the  accidental  death  of  one  or  the  other  of  them,  but 
in  the  case  under  consideration  neither  the  father  nor  the  mother  was 
killed. 

We  think  that  the  case  under  consideration  is  fully  covered  by  sub- 
section (6)  which  declares  that,  "in  all  other  eases  than  those  covered 
by  subsection  (a)  questions  of  entire  or  partial  dependency,  and  ques- 
tions as  to  who  constitute  dependents  and  the. extent  of  their  depend- 
ency shall  be  determined  in  accordance  with  the  fact,  as  the  fact  may  be 
at  the  time  of  the  death  of  the  employee." 

The  fact  in  this  ease  is  that  the  deceased  son  of  applicants  worked 
steadily  and  hard  and  turned  into  the  family  trea-sury  all  of  his  earn- 
ings over  and  above  the  necessities  for  his  own  support,  and  that,  at 
the  time  of  the  accident,  the  proportion  of  his  earnings  so  devoted  to 
the  support  of  the  family  was  fifty-five  per  cent  (55^),  Accordingly, 
an  award  is  made  fixing  the  face  value  of  the  partially  dependent  death 
benefit  at  fifty-five  per  cent  (55^0  of  three  times  deceased's  average 
annual  eaniings. 

A.  J.  PU.LSBUBY, 

Will  J.  French, 
Harris  Weinstock, 

Commissioners. 


KAHL  lUIKiWAY.  .l,';'f'""''.' vs.  MODK.STO  (JAS.  LUJILT  ANIt  COKE  COM- 
I'A.W  (A  toiu'.>B.4Ti<.Nl,  .^^-r<  STATIC  CO.MrKXS.VL'ION  INSIIItANCK 
FVSl)  OI-'  TlIK  S'r.Vn:  of  CAUFOItMA.  nrfad""!'. 

n.  L.  Chamberlain  and  J.  W.  TTau-kins,  attorneys,  for  Applicant. 
Frank  A.  Crcssry,  Jr.,  manager,  for  defendant  Modesto  Gas,  Light 
and  Coke  Company. 

The  applicant,  Earl  Ridgway,  was  injured  on  January  12, 1914,  while 
working  at  Motlesto  for  defendant,  Modesto  Gas,  Light  and  Coke  Com- 
pany, by  a  fall  from  a  ladder.  The  evidence  showed  that  the  fall 
definitely  cnnsed  a  rijrlit  insiuinal  hernia  and  aggravated  a  prior  left 
inguinal  hernia.  An  operation  was  performed  on  January  13th  to  cure 
both  hernias,  and  also  to  relieve  a  prior  condition  of  varicocele.  A 
dispute  arising  as  to  the  extent  of  liability  of  the  defendants,  this  appli- 
ciition  was  filed.  An  award  was  made  on  Augu.st  7,  1914,  in  the  sum  of 
$44.17,  this  amount  being  for  four  and  five  sevenths  weeks  temporary 
total  disability,  the  evidence  showing  that  the  operation  for  the  right 
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ingainal  hernia  caused  by  the  accident  was  the  longest  to  heal,  and  that 
its  recovery  was  not  prolonged  by  the  other  two  simultaneous  operations. 
The  applicant  was  also  awarded  the  reasonable  value  of  the  medical, 
surgical  and  hospital  services  made  necessary  by  the  accident. 

H.  L.  "White, 
Secretar}/. 


(No.  2ft4— August  7, 1914.) 
(Chapter  ITS.  Laws  1913.) 


;sE — Hebnia — PREiiisposrKO  Conditio^.— Wliere  applicant  nfter  an 
etevBtor  accident  is  found  to  be  Buffering  from  ingiiiDal  herain,  and  it  also  ap- 
peani  that  applicant  had  had  from  birth  an  undescended  testicle  nhich  readily 
slipped  back  and  fortb  through  the  hernial  ring,  greatly  predisposing  him  to 
inguinal  hernia,  such  p  red  iu  posit  ion  would  not  bar  the  applicant  from  compen- 
sation for  (he  hernia  if  the  evidence  were  sufficient  to  establish  the  accident  aa 
the  immediate  cause  thereof.  Kvidence  in  this  case,  however,  held  to  show  that 
applicant's  disability  was  due  directly  to  the  congenital  defect  and  not  to  the 
said  accident. 

This  is  an  application  for  a  tutal  tfm])orary  disability  award.  The 
facts  arc  stated  in  the  opinion.  An  award  was  made  in  favor  of  appli- 
cant of  one  wfek's  disability  payment,  amounting  to  seven  dollars  and 
twenty-six  cents  ($7.26)  for  his  general  injuries,  not  including  the 
hernia  complained  of.  Ail  necessary  medical  and  surgical  attention, 
aa  far  as  necessary  for  treatment  of  the  injuries  caused  by  the  acci- 
dent, were  burnished  by  the  defendants,  so  no  award  was  made  therefor. 

Charles  Stetnat,  in  propria  persona,  and  Adam  Nebeling,  inter- 
preter, for  Applicant. 
U.  n.  Bower,  examiner  of  claims,  for  Defendants. 

On  the  12th  of  Jlareh,  1914,  one  Charles  Steinat.  applicant  hereio, 
was  injured  by  accident  while  taking  a  lunch  car  from  the  elevator  at 
the  tierman  Hospital,  in  San  Francisco.  Some  one  below  started  the 
elevator,  with  the  result  that  applicant  was  caught  between  the  lunch 
car  and  the  wall  of  the  elevator,  the  car  being  caught  under  the  elevator 
door  in  such  a  way  that  he  was  severely  jammed,  being  hurt  across 
the  legs,  in  the  back  and  across  the  body. 

Aside  from  tlie  other  injuries  mentioned,  applicant  complained  of 
having  suffered  a  right  inguinal  hernia  for  which  he  claims  compensa- 
tion. Except  for  this  ailment  applicant  had  fully  recovered  in  three 
weeks  from  the  date  of  injury,  therefore  being  entitled  to  one  week's 
temporary  total  disability  indemnity,  The  hernia  raises  a  more  serious 
question. 
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Examination  by  a  number  of  surgeons  revealed  the  fact  that  applicant 
had,  all  hia  life,  had  an  undescended  testicle  which  readily  slipped  back 
and  forth  through  the  hernial  ring,  thus  greatly  predisposing  him  to 
hernial  difficulty. 

This  predisposition  would  not,  however,  deprive  applicant  of  compen- 
sation for  a  herninl  injury  if  the  evidence  had  been  sufficient  to  establish 
as  a  fact  that  he  suffered  a  hernia  by  reason  of  the  accident.  The  well- 
settled  compensation  rule  that  employers  take  their  employees  subject 
to  the  condition  they  are  in  at  the  time  of  entering  their  employment 
is  a  rule  that  can  not  be  departed  from  except  in  extreine  cases,  else 
compensation  would  soon  come  to  be  paid  only  to  those  who,  prior  to 
injury,  were  in  fit  condition  to  pass  a  physical  examination  for  enlist- 
ment in  the  army  or  navy.  And  yet  it  is  only  fair  that  the  employer  and 
industry  be  chargeable  with  indemnities  for  disabilities  that,  in  some 
rational  sense,  do  arise  out  of  such  industries  and  do  not  wholly  owe 
their  origin  to  congenital  deficiencies. 

Fortunately  for  the  Commission,  in  this  case,  it  has  abundant  and 
undisputed  medical' evidence  that  applicant's  disability  is  due  to  his 
congenital  defect,  and  that  the  hernia  complained  of  ia  incident  to 
that  congenital  defect  and  not  at  all  to  the  accident  complained  of. 
Applicant  needs  an  operation  for  remedying  the  congenital  defect  and, 
in  remedying  this,  the  hernia  wonld  also  be  remedied,  but  neither  the 
employer  nor  its  insurance  carrier  can  rightfully  be  made  chargeable 
with  the  cost  of  such  operation. 

For  the  reasons  above  set  forth  a  temporary  total  disability  indem- 
nity, covering  the  period  of  incapacity  consequent  upon  injuries  suffered 
by  reason  of  accident,  but  excluding  the  alleged  injury  of  hernia,  is  the 
only  indemnity  that  can  be  awarded  in  this  case. 

A.  J.  PiLLSBURY, 

Will  J.  French, 
Karris  Weinstock, 

Com  niissioners. 


(Xo.  28.5— August  7, 1914.) 

rChapter  176,  Laws  1913.) 


Mrs.  Ainiic  John,  in  propria  persona,  for  Applicant. 

Gibson,  Dunn  tC  Crntcher,  attorneys,  for  Defendant. 

This  is  an  application  for  a  death  benefit.    The  applicant,  Mrs.  Annie 

Jahn,  is  the  widow  of  Robert  Jahn,  a  lineman's  helper,  who  was  killed 

on  June  8,  1914,  by  electric  shock  and  a  fall  from  a  telephone  pole  upon 

which  he  was  working.     All  the  facts  involved  were  stipulated  at  the 
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heariug  and  an  award  was  made, upon  such  stipulation.  Applicant 
was  awarded  a  death  benefit  in  the  sum  of  two  thousand  two  hundred 
fifty  dollars  ($2,250.00),  payable  at  the  rate  of  nine  dollars  and  thirty- 
seven  cents  ($9.37)  per  week  for  two  hundred  forty  weeks  commencing 
with  June  8,  1914. 

11.  h.  White, 
Secretary. 


(No.  196— August  8. 1014.) 

(Chapter  176.  Laws  1913.) 

MARYLAND  CASrALTY  COMPANY.  AppHfant,  vs.  DR.  L.  3.  HUFF, 

Dclcndant. 

This  is  an  application  by  the  insuranec  carrier  to  have  determined 
the  reasonable  value  of  medical  and  surgical  services  rendered  by  the 
defendant,  Dr.  L.  J.  Huft,  to  an  injured  employee  of  a  policyholder  of 
the  applicant's.  The  disability  of  the  employee,  caused  by  a  fall, 
involved  a  rupture  of  the  patella  bursa  and  in.jnry  to  the  knee,  with  a 
large  amount  of  swelling,  followed  by  hur.sitis.  The  services  of  the 
defendant,  who  had  been  called  in  by  the  injured  employee  upon  failure 
of  the  physician  of  the  insurance  carrier  to  respond,  consisted  in  six 
house  visits,  with  considerable  treatment,  ten  usual  house  visits,  two 
house  calls  after  midnight,  five  office  treatments,  and  the  cost  of  a  nurse 
for  three  days,  dressings  and  materials  paid  for  by  the  defendant.  For 
these  services  the  defimdant  had  rendered  a  bill  of  sixty-two  dollars 
and  fifty  cents  ($62.50).  Upon  examination  of  the  itemized  charges 
by  the  Commission  and  the  medical  referee  thereof,  such  charges  were 
pronoun(ted  reasonable  and  an  award  was  made  iu  favor  of  the  defend- 
ant in  the  said  sum  of  sixty-two  dollars  and  fifty  cents  ($62.50). 

H.  L,  White, 
Secretary. 


(N,,.  240— AuKust  8. 1914.) 
(Chapter  IT«,  Luwa  lail.) 


Robtrl  Smilk,  in  propria  peruana,  for  Applicant. 

^V.  B.  Haycx,  for  Defendants. 
This  is  an  application  for  a  total  leinporiiry  disability  benefit.  Appli- 
cant was  injured  on  January  2^.  1!I14.  while  employed  by  a  contractor 
at  the  Exposition  grounds  at  Siui  Francisco,  by  a  fall  from  a  scaffold. 
The  injuries  consisted  of  a  hrnised  right  shouldei-,  two  broken  ribs,  and 
a  fracture  of  the  breast  bone.    The  only  ([uesticm  raised  at  the  hearing 
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was  83  to  the  duration  of  the  disability.  The  applicaDt  was  examined 
by  a  physician  appointed  by  the  medical  director  of  the  Industrial 
Accident  Commission,  and  upon  his  report,  together  with  that  of  other 
physicians  who  had  examined  the  applicant,  it  was  found  that  he  was 
still  totally  disabled  from  earning  his  living,  and  would  be  for  some 
time  to  come.  An  award  was  therefore  made  in  favor  of  applicant  in 
the  sum  of  four  hundred  and  eighty-seven  dollars  and  fifty  cents 
($487.50),  this  being  the  amount  of  the  weekly  payments  due  up  to 
August  7,  1914,  a  period  of  twenty-six  weeks.  Applicant  was  also 
awarded  the  sum  of  eighteen  dollars  and  seventy-five  cents  ($18.75) 
per  week  for  each  and  every  week  beginning  with  Augu-st  7,  1914,  until 
the  termination  of  the  disability,  or  further  order  of  the  Commission. 
Medical  and  surgical  expenses  had  been  furnished  by  the  defendants 
at  their  own  expense  for  ninety  days  following  the  accident  and  more, 
so  no  award  was  made  as  to  this. 

H.  L.  White, 
Secretary. 
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(No.  275—. 

Augusts,  1914.) 

(Chapter  1 

"6,  I-ftW8  1S13,) 

FR.\NK  USELTON.  Applkant,  vs.  LOS  ANOELES  MII-LING  COMPANT  and 
ROYAL  INDEMNITY  COMPANY,  DefrndanU 

Charles  Bank,  attorney,  for  Applicant, 

J.  L.  Hisfji,  manager,  for  defendant  Los  Angeles  Milling  Company. 

B.  G.  Wills,  superintendent  South  California  Branch,  for  defend- 
ant Royal  Indemnity  Company. 
This  is  an  application  for  a  partial  permanent  disability  award  and 
for  the  commutation  of  a  portion  thereof  to  net  applicant  the  sura  of 
five  hundred  dollars  ($oOO.OO).  Prank  Isclton,  the  applicant,  was 
injuretl  by  accident  on  May  18,  1914,  while  in  the  employment  of  the 
defendant  Los  Angeles  Milling  Company,  hy  having  his  left  hand  caught 
between  the  rolls  on  a  machine,  necessitating  amputation  at  the  wrist. 
There  was  no  dispute  as  to  the  amount  of  compensation  due  applicant, 
which  had  been  computed  to  be  the  sum  of  one  thousand  six  hundrc<l 
sixty-five  dollars  ($1,61)5.00),  payable  at  the  rale  of  eleven  dollars  and 
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hearing  and  an  award  was  made  .upon  snch  stipulation.  Applicant 
was  awarded  a  deatli  benefit  in  tlie  sum  of  two  tliouaand  two  hundred 
fifty  dollars  ($2,250.00),  payable  at  the  rate  of  nine  dollars  and  thirty- 
seven  cents  ($9,37)  per  week  for  two  hundred  forty  weeks  commenciDg 
with  June  8,  1914. 

II.  L.  White, 
Secretary. 


(No.  196— August  8, 1914.) 

(Chapter  176.  L-iwa  1913.) 

vs.  I)K.  L.  J.  HUFF, 

This  is  an  application  b.v  the  insurance  carrier  to  have  determined 
the  reasonable  value  of  medical  and  surgical  services  rendered  by  the 
defendant,  Dr.  L.  J.  Huff,  to  an  injured  employee  of  a  policyholder  of 
the  applicant's.  The  disability  of  the  employee,  caused  by  a  fall, 
involved  a  rupture  of  the  pattella  bursa  and  injury  to  the  knee,  with  a 
large  amount  of  s^velling,  folloived  by  bursitis.  The  services  of  the 
defendant,  who  had  been  called  in  by  the  in.iured  employee  upon  failure 
of  the  physician  of  the  insurance  carrier  to  respond,  consisted  in  six 
house  visits,  with  considerable  treatment,  ten  usual  house  visits,  two 
house  calls  after  midnight  fi\e  office  treatments,  and  the  cost  of  a  nurse 
for  three  days,  dressings  and  materials  paid  for  by  the  defendant.  Por 
these  services  the  defmdant  had  rendered  a  bill  of  sixtj'-two  dollars 
and  fifty  cents  ($62  50)  1  pun  examination  of  the  itemized  charges 
by  the  Commission  and  the  medical  referee  thereof,  such  charges  were 
pronounced  reasonable  and  an  award  was  made  in  favor  of  the  defend- 
ant in  the  said  sum  of  si.\ty-two  dollars  and  fifty  cents  ($62.50). 

H.  L.  WniTE, 
Secretary. 

(No.240— August  H,  1914.) 
(Chaplcr  1T6,  Laws  1913.) 


Itohert  Smith,  in  propria  persona,  for  Applicant. 

W.  B.  Hayes,  for  Defendants. 
This  is  an  application  for  a  total  temporary  disability  benefit.  Appli- 
cant was  iujnrcd  on  January  2:!,  1914,  while  employed  by  a  contractor 
at  the  Exposition  grounds  at  Han  Francisco,  by  a  fall  from  a  scaffold. 
The  injuries  consisted  of  a  bruisi'd  right  shnuhh'r,  two  broken  ribs,  and 
a  fracture  of  the  breast  bone.    The  only  (jue-stion  raised  at  the  hearing 
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was  as  to  the  duration  of  the  disability.  The  applicant  was  examined 
by  a  physician  appointed  by  the  medical  director  of  the  Industrial 
Accident  Commission,  and  upon  his  report,  together  with  that  of  other 
physicians  who  had  examined  the  applicant,  it  was  found  that  he  was 
still  totally  disabled  from  earning  his  living,  and  would  be  for  some 
time  to  come.  An  award  was  therefore  made  in  favor  of  applicant  in 
the  sum  of  four  hundred  and  eighty-seven  dollars  and  fifty  cents 
($487.50),  this  being  the  amount  of  the  weekly  payments  due  up  to 
August  7,  1914,  a  period  of  twenty-six  weeks.  Applicant  was  also 
awarded  the  sum  of  eighteen  dollars  and  seventy-five  cents  ($18.75) 
per  week  for  each  and  every  week  beginning  with  August  7,  1914,  until 
the  termination  of  the  disability,  or  further  order  of  the  Commission. 
Medical  and  surgical  expenses  had  been  furnished  by  the  defendants 
at  their  own  expense  for  ninety  days  following  the  accident  and  more, 
so  no  award  was  made  as  to  this. 

H.  L.  White, 
Secretary. 

Note. — A  iwlitlun  by  Ihe  ileFenciiint  Intmritnre  onrrl^r  was  filed  with  Cilia  Commlsalun 
subsequent  to  the  handing  down  of  the  UndlnKS  and  nwnrd.  ashing  authority  to  termi- 
nate the  disability  payments  on  AuBiist  ;i.  iS14.  on  llip  Kroimd  tliat  the  dlSHblUty  ot 
the  Injured  employee  hnd  eenaed  at  that  time.  After  the  tiiklnic  of  eilenslve  testimony 
the  Commission  found  thnt  the  dlwihlllty  hnd  nol  («iiRed  then  but  hiul  continued  for  a 
considerable  period  thereafter.  It  was  further  found  that  the  dli^iblllty  might  be  roii- 
Bldered  to  have  terminated  on  November  Z3.  IBH,  the  evldeni*  IndicatrnK  that  complete 
recovery  would,  doubtless,  have  taken  pluL-e  by  the  latter  dntiv  The  Commission, 
aeeordlnKly,  on  November  L'3,  IKH.  issued  Its  order  requiring  the  defemlnnts  to  resume 
the  payments  ot  disability  Indemnity  provided  tor  in  the  award,  suth  payments  to  be 
matie  commencing  with  August  21.  19U,  and  endlns;  on  Novemher  VS.   1914. 


(No.  275— August  8, 1914.) 

(Chapter  176.  Laws  1913.) 


Charles  Bank,  attorney,  for  Applicant. 

J.  L.  Hisey,  manager,  for  defendant  Los  Angeles  grilling  Company. 

B.  G.  ^yills,  superintendent  South  California  Branch,  for  defend- 
ant Royal  Indemnity  Company. 
This  is  an  application  for  a  partial  permanent  di.sability  award  and 
for  the  commutation  of  a  portion  thereof  to  net  applicant  the  sum  of 
five  hundred  dollars  ($500.00).  Frank  IVIton,  the  applicant,  was 
injured  by  accident  on  May  18,  1914,  while  in  the  employment  of  the 
defendant  Los  Angele-s  Milling  Company,  by  having  his  left  hand  caught 
between  the  rolls  on  a  machine,  necessitating  amputation  at  the  wrist. 
There  was  no  ilispute  as  to  the  amount  of  compensation  due  applicant, 
which  had  been  computed  to  be  the  sum  of  one  thousand  six  hundred 
sixt.v-five  dollar-s  ($l.GG5.0fl),  payahJe  at  the  rate  of  eleven  dollars  and 
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tweoty-five  cents  ($11.25)  per  week  for  one  hundred  forty-eight  weeks. 
An  award  was  made  on  Angust  8,  1914,  in  favor  of  the  applicant  in  the 
said  sum  of  one  thousand  six  hundred  sixty-five  dollars  ($1,665.00), 
deducting  therefrom  the  snm  nf  twenty  dollars  ($20.00)  to  be  paid  to 
applicant's  attorney  as  a  reasonable  attorney's  fee.  Of  this  amount  the 
applicant  was  given  the  sum  of  three  hundred  three  dollars  and  fifty-five 
cents  ($303.55)  cash  in  hand,  this  sum  being  the  prasent  worth  of  the 
commutation  of  the  last  thirty-one  payments,  discounted  at  the  legal 
rate  of  six  i>er  cent  per  annum.  This  commutation  was  allowed  to 
enable  the  applicant  to  start  a  small  shop  for  himself. 

H.  h.  White, 

Secretary. 


(No.  58— August  8,  1914.) 

(Chapter  ITS,  Laws  1913.) 
MRS.  JAMES  MASON,  Applicant  vs.  WKSTERN  METAL  SUPPLY  COMPANY, 

Defendant. 

Industsiai.  Accident— Mt}Bi>EB  of  Km pij>yee.— Where  a  night  watchmaD  ia  mur- 
dered by  burglars  whom  he  has  surprised  ou  tbe  premises  of  bia  employer,  such 
death  is  proximately  caused  by  nccident  arisiug  out  of  and  in  the  course  of  his 
employment. 

Employment— By  Single  Individual  oe  Association. — Evidence  held  to  show 
that  the  employmeut  of  the  deceased  na  a  niglit  watchman  by  the  owners  of 
several  nearby  buildings  was  by  an  independent  arrangement  with  each,  and  not 
a  joint  employment  by  the  said  owners  as  a  firm  or  association;  hence  the 
employer  for  whom  he  waa  working  at  the  time  of  liis  Ocatli  must  pay  the  whole 
of  the  compensation  and  baa  no  right  against  tbe  other  employers  for  contribu- 
tions to  tbe  death  benefit. 

Employeb  and  Employee— Mobb  Than  0«e  Eupi.oteb,— Tbe  fact  that  tbe  de- 
ceased employee  waa  contemporHneonsly  employed  by  several  owners  of  buildings 
as  night  watchman  to  guard  their  respective  premises,  does  not  prevent  the 
relation  of  employer  and  employee  from  existing  between  the  said  night  watcb- 
mno   and  any   of   his  employers.     Wai 
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defendant  at  a  salary  of  f.'iO.OU  per  month  to  watch  Its  premises,  and  is  at  the 
Game  time  employed  by  others  to  act  as  night  watchman  for  their  establishments 


employment  by  the  others  was  known  to  and  approved  by  the  defendant,  but  the 
defendant  did  not  know  how  many  others  were  so  employing  him,  or  wbooi  al) 
of  them  were ;  and  where  the  contract  of  hire  with  the  defendant  was  personal 
in  its  nature  and  was  for  the  services  of  tbe  said  employee  himself  without  auy 
right  in  the  employee  lo  employ  a  substitute  when  he  wished  to  take  a  vacation ; 
and  where  he  is  given  specific  instructions  what  lo  do  and  when  to  do  it.  and 
has  to  show  by  his  night  watchman's  clock  that  he  has  made  good  for  the  month 
before  bis  monthly  salary  is  paid,  and  if  found  delinquent  be  could  have  been 
reprimanded,  disciplined  or  discharged,  tbe  relation  between  the  said  night 
watchman  and  the  employer  is  that  of  employer  and  employee  and  not  of  inde- 
pendent contractor. 
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Id. — Id. — Test  of. — The  teat  by  which  to  determine  whether  a  person  is  acting  as 
a  Bervaot  (employee)  of  another  is  to  ascertain  whether  at  the  time  when  the 
iniiir;  was  inflicted  he  was  subject  to  such  person's  orders  and  control,  and  waa 
liable  to  be  discharged  for  disobedience  of  orders  or  misconduct.  (United  Stales 
Board  and  Paper  Companj/  vs.  Lander,  93  N.  E.  Bep.  232.) 

AVEBAOE    ANHUAL     EABNINQS OCCUPATIOS     IN     WHICH     EUPLOTED     AT    TlUE    07 

INJOBY. — Where  a  person  is  employed  as  a  night  watchman  and  also  earns  a 
small  amount  acting  as  janitor  in  the  day  time,  the  eume  earned  as  janitor  in  the 

employment  of  others  cannot  be  included  in  his  average  annual  earnings  for  the 
purpose  of  ascertaining  the  amount  of  the  death  benefit,  where  he  is  killed  while 
acting  as  night  watchmao.  It  was  as  night  watchman  that  he  was  employed 
hy  the  defendant  and  his  earQings  in  tbnt  occupation  only  are  to  he  considered. 
Id. — Sevekal  Empi.oyment». — Where  a  night  watchman  is  employed  by  a  number 
of  employers  severally  and  is  paid  a  certain  amount  by  each  for  watching  their 
premises,  his  average  annual  earnings  are  to  be  fixed  at  the  amount  earned  by 
him  from  all  of  such  employers  in  his  occupation  of  night  watchman  during  the 
year  preceding  his  injury.  Compensiilion  is  not  primarily  determined  between 
the  emploj-er  and  his  injured  employee  but  between  the  state  and  the  Industries 
of  the  Btaie.  It  is  rated  upon  the  average  amouut  necessary  to  tide  injured 
persons  over  periods  of  adversity  consequent  upon  accident.  The  accident  has 
deprived  the  widow  of  the  whole  of  the  earnings  of  the  deceased  from  all  sources 
as  night  watchman,  and  she  is  entitled  to  an  award  computed  upon  the  whole 
of  said  earnings. 

PBOCEDTIBE  OF   Ifll)USTBI*L   ACCIUEST  COMMIMSIO.N — FiNDlKOS   OF    FACT — ULTIMATE 

J'ACTS.— Tlie  Industrial  Accidrnt  Commission  is  not  required  by  law  to  malie 
detailed  or  special  findin;:s.  The  htilancc  of  cnnvcnience  of  this  Commisaiou  is 
certainly  against  its  being  re^iiiired  to  prepare  d>-tailed  lindines  in  every  uncon- 
tested case  or  upon  every  uncoi!ti«l«l  issue,  where  a  finding  directly  of  the  fact 
to  be  pstalilished  will  (ill  every  ruiuirement  for  disposal  of  the  case,  Wliere  there 
are  serious  issues  involved,  the  practice  of  the  Commission  to  Incorporate  In 
its  opinion  a  review  of  the  evidence  and  the  principles  of  law  involved  is  all 
Chat  Is  necessary  to  indicate  the  liasls  upon  which  the  decision  is  reached. 
{Opinion  on  Order  Denying  Rehearing.) 

Id. — Id. — Practice  of  Ikdustbiai.  Accident  Commission. — Although  the  Com- 
mission is  not  required  to  make  special  or  extended  flndiaus  of  fact,  it  will  do 
BO  upon  reasonable  request  to  avoid  embarrassing  counsel  in  their  endeavor  to 
place  questions  of  law  or  mixed  questions  of  law  and  fact,  before  the  courts  of 
this  State  for  review.      (Opinion  on  Order  Denying  Itehearing.) 

Average  Annual  Eabninos — Sevekal  E m ploy er».— Decision  of  the  Commission 
lo  the  eiTect  that  where  an  employee  works  for  several  employers  independently 
In  the  same  capacity  and  is  injured  while  working  for  one.  his  average  annual 
earnings  are  to  be  taken  as  the  whole  of  his  earnings  in  that  occii|>ation  for 
the  preceding  year.     (Opinion  on  Order  Denying  Rehearing.) 

The  facta  are  stated  in  the  opinions.  An  award  was  made  to  the 
widow  of  the  defeased  einph>yi'e  iu  the  sum  of  four  thousand  one 
hundred  seventy-six  dollars  (-'1:4176.110).  payable  after  deduetion  of  an 
attorney  fee  of  one  hundred  dollars  (.■filOO.OII).  at  the  rate  of  seventeen 
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dollars  and  forty  ecuts  ($17.40)  per  wcok  for  two  hundred  twenty-twt» 
(222)  conseiutivc  weeks  and  until  the  saul  deafh  Ijenefit  be  fully  paid. 

K.  C.  Springer,  attorney,  for  Applieaiit. 

Chas.  II.  Forward  mid  Chirkcry  &  Gregory,  attorneys,  for  Defend- 
ant. 
James  Mason  was  a  night  watehman  employed  by  six  different  eora- 
panics  to  wateh  eoiitiguoiis  premises  in  San  Diego  for  the  protection  of 
properties  from  fire  and  from  depredations  at  the  hands  of  evil  dis- 
posed persons.  Some  time  during  the  night  of  the  9th  of  March,  1914, 
while  making  his  rounds,  he  eame  upon  burglars  undertaking  to  drill 
a  vault  door  on  the  promises  of  the  Western  Metal  Supply  Company, 
defendant  herein,  and  was  by  them  shot  fo  death.  He  was  survived 
by  a  widow,  Mrs.  James  Mason,  with  whom  he  was  living  at  the  time 
of  his  death  and  who  was  wholly  dependent  upon  her  husband  for  her 
support.  The  widow  demanded  the  death  benefit  payable  in  such  cases 
by  virtue  of  the  Workmen's  Compensation,  In-suranee  and  Safety  Act, 
which  demand  was  refused  by  defendant  substantially  on  the  grounds 
following: 

1.  That  James  Mason  was  not,  at  the  time  of  his  death,  an  employee 
of  the  defendant  Western  Jletal  Supply  Company,  but  was  an  inde- 
pendent contractor. 

2.  That  the  death  was  not  the  result  of  an  accident  within  the 
meaning  of  the  act. 

3.  That  if  said  Mason  was,  at  the  time  of  his  death,  within  the 
meaning  of  the  act,  an  employee  of  the  defendant  Western  Metal 
Supply  Company,  he  was  c<iually  an  employee  of  the  other  five  corpo- 
rations whase  properties  lie  watched,  and  that  such  employers,  tt^ether 
with  defendant,  should  be  held  to  constitute  an  "association,"  or  "part- 
ner-ship," and  should  be  required  to  contribute  to  the  payment  of  any 
death  benefit  awarded  the  widow  in  the  proportion  of  their  several 
contributions  to  the  average  annual  earnings  of  said  Mason. 

The  issues  involved  in  this  case  are  of  great  interest  and  the  delay 
in  reaching  a  decision  has  been  mainly  due  to  a  reiiuirement  on  the  part 
of  atturney-s  for  ample  time  in  which  to  make  a  thorough  study  of  such 
issues  preparatory  to  submitting  briefs  thereon,  and  time  for  the  Com- 
mission adequately  to  weigh  and  consider  the  contentions  urged  in  such 
briefs. 

In  their  brief,  attorneys  for  defendant  place  great  stress  upon  the 
first  defense  above  mentioned,  very  much  less  upon  the  third  and  none 
at  all  upon  the  second,  for  which  reason  the  Commission  regards  the 
second  defense  as  waived,  the  more  certainly  because  this  Commission 
has  already  held,  in  the  ca.se  of  Johnston  vs.  Mountain  Commercial 
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Company,  that  an  employee  imirdcrc^d  while  acting  in  the  defense  of 
his  employer's  property  was,  within  tlie  meaning  of  the  act,  killed  by 
accident  arising  out  of  his  employment. 

The  better  to  clear  the  way  for  considering  the  main  defense  upon 
which  defendant  relies,  we  will  first  consider  the  third — that  the  six 
employing  corporations  constitute  an  "association"  or  "firm,"  within 
the  meaning  of  section  13  of  the  act. 

Justice  would  require  this  view  to  be  taken  if  it  were  possible  to  so 
interpret  the  relation  subsisting  between  the  parties  as  to  constitute 
an  association  or  partnei-ship,  but  unfortunately  for  defendant's  con- 
tention, the  evidence  seems  otherwise.  "While  each  employer  of  Mason 
knew  that  he  was  being  employed  by  others,  no  one  of  them  knew  what 
others  or  upon  what  tenns  or  conditions  he  was  being  employed  and 
there  had  never  been  any  meetinK,  conference  or  communication  from 
one  to  other  of  such  employers  in  relation  to  Mason's  employment. '  The 
employment  of  Mason  was  several,  there  being,  in  our  judgment,  no 
"legal  entity"  embracing  them  all. 

For  these  reasons  the  Commission  has  been  constrained  to  make  a 
finding  of  fact  that  the  six  employing  corporations  did  not  constitute 
either  an  association  or  firm,  and  the  Commission  has,  therefore,  declined 
to  make  "parties  defendant  to  this  proceeding  the  five  corporations  not 
named  as  defendants  in  the  application. 

Before  proceeding  to  consider  the  defense  mainly  urged  by  defendant, 
that  at  the  time  of  the  death  of  James  Mason  he  was  not  an  employee 
within  the  meaning  of  the  act,  but  was  an  independent  contractor,  it 
is  necessary  to  lay  down  two  fundamental  rules  of  decision  in  com- 
pensation cases  r 

1.  That  terms  used  in  compensation  acts  are  to  be  interpreted  as 
construed  in  the  decision  of  compensation  cases  rather  than  as  used 
in  deciding  actions  at  common  law  or  in  suits  for  damages  in  negligence 
cases,  and 

2.  That  the  AVorkmen's  Cimipensation,  Insurance  and  Safety  Act  is 
to  be  conslnied  liberally  with  the  purpose  of  bringing  under  the  pro- 
tection of  the  aet  as  many  workers,  and  those  dependent  upon  them, 
as  may  reasonably  be  brought  under  such  protection  without  doing 
violence  to  tlio  terms  of  the  act,  rather  than  with  the  purpose  of 
excluding  therefrom  as  many  injiircd  or  dependent  persons  as  possible. 

Defendant's  eontcniions  relative  to  JIason  being  an  independent 
contractor  are,  in  substance  and  effect,  as  follows: 
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1.  Thai  Mason  watched,  coidemporuneousty,  for  more  than  one  em- 
ployer and,  therefore,  was  a  seller.of  his  "services"  rather  than  of 
his  service. 

It  will,  we  think,  be  comeded  by  all  parties  ia  interest  that  if,  at  the 
time  o£  his  death,  Jlnson  had  been  H-atchiDg  solely  for  the  "Western  Metal 
Supply  Company  he  would  have  been  under  the  protection  of  the 
Workmen's  Compensation,  Insurance  and  Safety  Aet.  Did  his  con- 
temporaneous rendering  of  service  to  more  than  one  employer  take  him 
out  from  under  such  protection  and  constitute  him  an  independent 
employer? 

We  think  not.  It  is  matter  of  common  knowledge  that  stevedores 
often  work  for  a  few  hours  tor  one  employer  and  then  for  another  as 
there  are  ships  to  be  loaded  or  unloaded,  and  yet,  so  far  as  we  know, 
all  compensation  laws  regard  stevedores  as  employees  and  under  the 
protection  of  such  acts. 

Janitors  frequently  have  more  than  one  lodge  room  or  small  buildiuKr 
to  take  care  of;  waiters  serve  lunch  at  one  restaurant  and  dinner  at 
another;  yet  the  compensation  law  follows  the.se  wherever  they  go  and 
for  whomever  they  work,  and  why  not  a  watchman  who  watches  the 
premises  of  more  than  one  owner? 

2.  That  Mason  had  "headquarters"  at  the  office  of  the  San  Diego 
Lumber  Company  and  therefore  hrld  himself  out  to  be  a  profes- 
sional watchman. 

Mason  had  no  such  headquarters  in  any  proper  sense  of  the  term. 
He  began  his  career  as  watchman  with  that  company  as  long  ago  as 
seven  or  eight  years  before  his  death,  being  promoted  to  that  responsible 
position  from  the  work  of  a  common  laborer,  and  he  served  as  janitor 
in  the  office  of  that  company  for  an  hour  before  his  services  as  watchman 
began.  If  it  was  understood  that  he  could  be  found  at  that  place  it 
was  only  during  the  hour  from  five  to  six  p.m.  and  because  his  duties  as 
janitor  kept  him  there  and  not  because  he  was  there  to  receive  conunis- 
sions  as  watchman. 

3.  That  Mason  held  himself  out  in  a  business  way  as  constituting  a 

compiniy  and  not  as  an  individual  emploi/ce. 
This  contention  is  based  upon  no  better  evidence  than  that,  five  or 
six  years  before,  there  had  attempted  to  be  formed  a  "Merchants'  Pro- 
tective Patrol,"  in  which  Mason  was  interested,  and  that  defendant  had 
ever  since  made  its  chocks  in  payment  of  Mason's  salary  payable  to 
such  "Jlerchauts'  Protective  Patrol."  but  the  evidence  showed  that 
there  had  been  no  such  patrol  for  many  years,  that  the  cheeks  were 
so  made  out  by  force  of  habit  or  custom  and  that  the  fact  carried  no 
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implication  that  the  services  of  Mason  were  other  than  personal  or  that 
they  were  even  in  part  performed  by  any  person  otlier  than  Itlason 
himself. 

4.  That  the  name  of  James  Mason  did  not  appear  on  the  payroll  of  the 

Western  Metal  Supjdy  Company. 
The  record  discloses  no  evidence  to  that  effect,  but  only  that  the 
checks  for  the  payment  of  his  salary  were  made  out  as  above  stated. 
However,  the  fact  would  not  be  important  if  true.  It  is  unimportant 
whether  James  Mason  was  carried  ou  the  payroll  of  defendant  as  James 
Mason  or  as  the  Merchants'  Protective  Patrol,  so  that  it  was  James 
Mason,  and  none  other,  that  was  meant,  as  it  indubitably  was  in  this 
case.  In  his  testimony  President  McKenzie,  of  the  defendant  company 
says;  "I  was  dealing  with  James  Mason  always." 

5.  That  so  far  as  his  employers,  other  than  defendant,  were  con- 
cerned, James  Mason  had  no  specific  hours  of  labor  or  other  such 
"control"  as  would  constitute  him  an  employee  but,  so  that  he  pro- 
duced the  required  "results"  he  was  free  to  produce  them  in  his 
own  way. 

The  evidence  does  not  bear  out  this  contention.  On  defendant's 
property  he  had  to  cover  five  floors  of  one  building  and  two  of  another, 
registering  at  four  or  five  different  stations,  turning  in  the  dial  of  his 
watchman's  clock  at  the  end  of  the  month  to  show  that  his  work  had 
been  carefully  and  faithfully  done,  as  the  record  showed  that  it  had 
been. 

With  the  San  Diego  Lumber  Company  he  had  to  make  a  similar  record 
which  was  inspected  every  morning.  There  was  evidence  that  he  had 
a  regular  beat  that  he  had  to  make.  The  fact  that  he  had  some  discretion 
as  to  "how"  he  would  do  his  work  does  not  make  him  any  the  less  an 
employee.  Every  employee  must  exercise  some  measure  of  such  dis- 
cretion, and  if  there  was  no  direct  supervision  over  him  it  was  either 
because  there  was  no  need  for  it  or  because  he  was  on  duty  at  a  time 
when  all  his  superiora  were  off  duty  and  there  was  no  one  to  direct  him. 

6.  That  because,  for  secen  years,  he  had  had  no  vacation  but  had  liter- 
ally stood  his  u-atch  every  night,  including  Sundays  and  holidays, 
his  services  could  not  have  been  "personal"  inasmuch  as  yearly 
vacations  are  commonly  allowed  all  employees. 

It  is  difficult  to  treat  such  a  contention  seriously,  but  the  evidence 
of  W.  II.  Niehols  shows  that  the  reason  James  Mason  did  not  take  a 
vacation  was  that  his  employment  was  so  personal,  and  the  trust  of  his 
employers  in  him  so  absolute,  that  he  was  fearful  that  he  would  not  be 
able  to  find  any  substitute  who  would  be  entirely  satisfactory  to  all  of 
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Lis  employers,  and  the  testimony  of  all  of  them  who  appeared  as  wit- 
nesses was  that  no  substitution  eould  have  been  made  without  their 
consent. 

7.  That  his  employment  must  have  been  "independent"  because  it  is 
illogical  to  assume  that  he  teas  in  the  employment  of  each  eon- 
iribnior  only  when  on  the  premises  of  such  contributor,  and,  n>hen 
off  aU  such  premises  in  passing  from  one  to  other,  he  tvas  not  in  the 
employment  of  anyone  and,  at  such  times,  not  under  the  protection 
of  the  act. 

Confessedly  there  is  some  ineongruitj'  in  the  situation,  or  would  have 
been  had  Mason  been  murdered  in  the  open  street  and  not  while  upon 
the  properties  of  any  one  of  his  employers,  but  the  difficulty  arises  out 
of  the  lack  of  association  between  the  employers  and  not  out  of  the  fact 
that,  in  going  from  property  fo  property,  he  was  at  his  own  risk  and 
not  at  the  risk  of  any  of  his  employers.  Mason  entered  the  employment 
of  each  several  employer  when  he  entered  the  premises  of  such  employer 
and  passed  out  from  under  such  employment  and  responsibility  therefor 
when  he  passed  off  such  premises. 

Nor  does  this  situation  place  an  unfair  burden  npon  the  employer 
upon  whose  premises  Mason  chanced  to  be  murdered.  The  risk  is  pro- 
portionate to  the  time  exposure  of  the  watchman  in  making  his  rounds. 
The  risk  of  defendant  was  considerable  in  that  it  required  about  one 
fourth  to  one  third  of  Mason's  time  to  make  the  rounds  of  defendant's 
plant  and  that  on  defendant's  plant  were  articles  of  merchandise  more 
likely  than  upon  any  other  to  excite  the  cupidity  of  evil  disposed  per- 
sons, and  yet  defendant  paid  only  twenty-five  and  eighty-six  hundredths 
per  cent  (25.86%)  of  Mason's  wages  as  watchman. 

8.  That  Mason  must  have  been  an  independent  contractor  inasmuch  as 

he  had  no  specific  hours  of  labor. 

Specific  hours  of  employment  are  not  indispensably  essential  to  a 
contract  of  employment  under  the  act.  There  are  many  employees  who 
do  not  have  regular  hours,  but  Mason  did.  Mr.  Philip  MorSe,  manager 
of  the  San  Diego  Lumber  Company,  specifically  testified  that  Mason's 
hours  for  watching  were  from  six  o'eloi'k  p.m.  to  six  o'clock  a.m. 

It  were  well  if  it  were  possible  to  express  in  exact  terms  a  definition 
of ' '  independent  contractor, "  or  "  independent  employment, ' '  that  could 
satisfactorily  be  applied  to  every  conceivable  state  of  facts.  The  human 
mind  instinctively  strives  after,  but  seldom  finds,  such  definitions.  It 
must  sufllice  us  if  we  can  find  a  rule  of  interpretation  that  will  quite 
generally,  though  not  always,  serve,  but  will  at  least  meet  the  require- 
ments of  the  ease  at  bar. 


D.gitizecbyG00glc 


INDUSTRIAL   ACCIDENT   COHMISSION   DECISIONS.  291 

In  order  to  be  "independent,"  within  the  meaning  of  the  act,  the 
person  must  be  engaged  in  the  exercise  of  a  distinct  and  recognized 
trade,  eraft  or  business.    Linion  vs.  Smith,  8  Gray  (Mass.)  147. 

There  is  almost  no  occupation  or  employment  the  furnishing  of  which 
has  not,  in  some  instances,  by  executive  enterprise,  been  lifted  to  the 
plane  of  a  commercial  imdertaking,  and  this  has  been  done  with  supple- 
menting the  police  forces  of  state  and  city  by  furnishing  detectives, 
guardsmen  and  watchmen,  and  yet  there  is  no  occupation  more  generally 
personal  and  individual  than  that  of  watchman.  It  is  the  refuge  of  the 
industrially  superannuated,  the  crippled  and  the  invalid.  If  Mason  had 
had  other  watchmen  in  his  employment  and  under  his  supervision,  and 
upon  whose  labor  he  made  a  pro6t,  there  would,  we  think,  be  no  ques- 
tion of  the  independent  character  of  his  employment,  but  he  had  no 
such  assistants  or  substitutes  and  personally  rendered  every  service  for 
which  be  was  paid.  In  fact,  his  employment  was  founded  upon  confi- 
dence in  him,  personally,  and  so  distinctly  personal  that  no  one  else 
could  have  taken  his  place  without  his  employers'  consent.  The  occu- 
pation of  watchman  is,  intrinsically,  no  more  "independent"  than  that 
of  janitor,  chambermaid,  gardener  or  hostler. 

In  order  to  be  "independent"  an  employment  must,  ordinarily,  be 
such  as  requires  the  exercise  of  skill,  judgment,  special  knowledge,  high 
discretion. 

Nothing  of  the  sort  is  required  of  a  watchman  whose  requirements 
are  merely  that  he  be  not  afraid  of  the  dark,  keep  awake  and  make  his 
rounds  faithfully. 

The  test  by  which  to  determine  whether  a  person  is  acting  as  the 
servant  (employee)  of  another  is  to  ascertain  whether,  at  the  time 
when  the  injury  was  inflicted,  he  was  subject  to  such  person's  orders 
and  control  and  was  liable  to  be  discharged  for  disobedience  of  orders 
or  misconduct.  United  States  Board  and  Paper  Company  vs.  Lander, 
93  N.  E.  Rep.  232. 

As  heretofore  pointed  out  the  relation  of  defendant  to  James  Mason 
was  absolutely  personal.  Defendant  was  dealing  with  James  Mason 
and  none  other.  He  was  given  specific  instructions  what  to  do  and  when 
to  do  it  and  he  had  to  show  by  his  watchman's  clock  that  he  had  "made 
good"  for  the  month  before  his  monthly  salarj'  was  paid.  If  few  or  no 
directions  were  given  him  during  the  month  it  was  either  because 
none  were  needed  or  there  was  no  one  on  duty  except  Mason  himself 
to  give  directions.  Had  he  been  found  delinquent  he  could  have 
been  reprimanded,  disciplined  or  discharged.  The  fact  that  there 
existed  no  necessity  for  exercising  a  more  direct  control  does  not 
militate  against  the  power  to  exercise  it  if  occasion  arose. 

With  all  due  regard  to  the  ability  with  which  defendant's  attorney 
presented  the  case  of  his  clients  for  the  consideration  of  this  Commis- 
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sion  we  are,  nevertheless,  clearly  of  the  opinion  that  James  Mason 
was,  at  the  time  of  his  death,  within  the  meaning  of  the  Workmen's 
Compensation,  Insurance  and  Safety  Act,  an  employee  of  the  Western 
Metal  Supply  Company,  and  it  does  not  militate  against  this  conclu- 
sion that  he  was,  at  the  same  time,  or  at  least  for  definite  portions  of 
each  night,  an  employee  of  other  employers.  This  was  a  matter  of 
mutual  advantage  and  economy  to  the  six  employers.  The  whole  of 
Mason's  time  was  not  needed  by  defendant,  and  by  taking  on  enough 
employers  in  the  same  district  and  contiguous  to  one  another  to  occupy 
the  whole  of  the  night.  Mason  was  enabled  to  earn  a  decent  livelihood. 
The  foundation  of  his  employment  was  confidence  in  his  fidelity  and 
integrity,  not  in  his  special  skill  or  knowledge.  He  graduated  into 
the  employment  from  the  ranks  of  common  labor,  and  the  control  over 
him  exercised  by  each  of  his  several  employers  was  undisputed  and 
adequate,  little  exercised  because  there  was  little  need  for  its  exercise. 

It  remains  to  determine  the  average  annual  earnings.  Inasmuch  as 
Mason  had  been  on  watch  every  night  for  seven  years  the  ordinary 
rules  for  determining  his  average  annual  earnings  cannot  "fairly  and 
reasonably  be  applied",  in  his  case  and  we  therefore  place  such  earnings 
at  what  he  actually  did  earn  as  watchman,  viz:  one  thousand  three 
hundred  ninety-two  dollars  ($1,392.00).  Applicant  insists  that  there 
should  be  included  in  such  earnings  the  amount  that  deceased  earned 
as  janitor,  but  we  think  not.  any  more  than  ought  to  be  included  that 
which  he  might  conceivably  have  earned  during  daylight  hours  as  artist, 
or  as  writer  for  the  press.  It*waa  as  watchman  that  he  was  employed 
by  defendant  and  as  watchman  that  the  hazard  was  assumed. 

Another  point  deserves  consideration.  Of  the  monthly  earnings 
of  one  hundred  sixteen  dollars  ($116.00)  of  Mason  as  watchman  only 
thirty  dollars  ($30.00)  was  payable  by  defendant  corporation.  Then 
why  award  against  defendant  the  full  death  benefit  of  three  times  the 
whole  average  annual  earnings  of  Mason  instead  of  less  than  26  per 
cent,  which  represents  that  portion  of  his  wages  paid  by  defendant  f 

For  the  reason  that  when  once  it  is  established  that  an  injured 
workman  was,  at  the  time  of  the  accident,  in  the  employment  of  an 
employer,  and  under  the  protection  of  the  act,  compensation  is  payable. 
According  to  the  schedule  of  the  Act,  even  though  the  workman  be 
injured  or  killed  during  the  first  five  minutes  of  his  employment. 
This  is  so  for  the  reason  that  the  issue  of  compensation  is  not  primarily 
between  the  employer  and  his  injured  employee,  but  between  the  state 
and  the  industries  of  the  state.  Compensation  is  rated  at  what,  on  the 
average,  is  necessary  to  tide  injured  or  dependent  persons  over  their 
periods  of  adversity  consequent  upon  accident  and  this  necessity  is  the 
same  no  matter  how  short  or  long  a  time  such  employee  has  worked 
before  being  injured.  The  fractional  part  of  the  salary  of  Mason  paid 
by  defendant  represents  merely  the  fractional  part  of  the  time  risk 
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of  mjuiy  assumed  by  defendaDts  and  not  a  fractional  part  of  the  com- 
pensation for  which  defendant  became  responsible  in  the  event  of  his 
injury  or  death.  Defendant  paid  twenty-five  and  eighty-six  hundredths 
per  cent  (25.86%)  of  the  salary  of  Mason  as  watchman  and  defendant 
utilized  25  per  cent  to  33J  per  cent  of  the  time  that  Mason  was  on 
watch,  assuming  a  corresponding  proportion  of  his  risk  of  injury.  The 
arrangement  was  not  seriously  inequitable. 

A.    J.    PlLLSBURY, 

Commissianer. 


In  concurring  in  the  award  in  the  case  of  Mrs.  James  Mason  vs.  West- 
ern Metal  Supply  Company,  I  do  so  because  any  other  decision  would,  in 
my  opinion,  place  thousands  of  wage  earners  outside  of  the  protection 
afforded  by  the  Workmen's  Compensation,  Insurance  and  Safety  Act. 
The  men  and  women  employed  in  the  culinary  crafts,  stevedores  engaged 
in  the  shipping  business,  and  other  workers,  are  hired  directly  by 
employers  to  do  certain  work,  regardless  of  tixed  hours. 

There  is  only  one  vital  issue  involved — whether  James  Mason  was  an 
"independent  contractor"  or  an  "employee." 

The  dictionary  gives  this  meaning  of  "contractor":  "A  party  to  a 
contract,  covenant  or  treaty ;  one  whose  business  is  to  execute  plans 
under  contract." 

An  "employee"  is  interpreted  to  be  a  "person  who  is  employed; 
one  who  works  for  wages  or  a  salary ;  one  wlio  is  engaged  in  the  service 
of  or  who  is  employed  by  another." 

The  testimony  is  clear  that  B.  W,  McKenzie,  president  of  the  West- 
ern Metal  Supply  Company,  hired  deceased  as  a  watchman,  that  ho 
voluntarily  raised  his  salary  from  twenty-five  dollars  ($25.00)  to  thirty 
dollars  ($30.00)  a  month  in  February,  1913,  and  that  the  position  was 
given  James  Mason  when  the  old  watchman  left  some  years  before. 

Mason  was  hired  by  other  employers  to  watch  their  places  of  busi- 
ness, H.  S.  Riehards,  secretary  and  treasurer  of  the  San  DieKo  Ice 
and  Cold  Storage  Company,  testified  that  he  hired  James  Mason  ^s  a 
watchman  at  a  fixed  salary  a  month,  and  added  that  he  would  have 
wanted  to  know  about  any  substitute  engaged  by  Mason,  in  order  to 
ascertain  whether  the  new  man  was  reliable.  Philip  Morse,  manager  of 
the  San  Diego  Lumber  Company,  testified  to  the  same  effect.  Mr. 
Mason  worked  for  this  employer  in  the  lumber  business.  He  was 
found  to  l)e  responsible  and  reliable,  and  was  given  the  watchman '.^ 
position. 

An  "independent  contractor,"  in  practically  all  instances,  would  be 
free  to  select  employees  to  fulfil  the  terms  of  the  contract. 
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A  watchmaii  is  a  necessary  member  of  a  business  force.  His  work  ie 
"in  the  usual  course  o£  the  trade,  business,  profession  or  occupation  of 
his  employer."  That  brings  James  Mason  within  Sec.  13  defining  an 
employee,  and  there  can  hardly  be  any  doubt  as  to  whether  be 
worked  casually,  for  he  did  not  lose  a  night  for  seven  years.  This 
emphatically  showed  permanency  of  employment.  An  "independent 
contractor"  usually  hires  men,  occasionally  at  least.  In  this  case  there 
is  no  evidence  showing  that  deceased  ever  employed  a  man  for  one 
night  during  the  seven  years. 

Mason  was  hired  directly.  His  employer  paid  him  a  stated  wage.  It 
was  necessary  for  him  to  do  certain  work  within  a  given  period  of 
time. 

Commissioner  WeJnstock  has  illustrated  the  possible  complications 
that  may  arise  from  a  decision  favorable  to  the  widow,  but  I  submit 
his  illustrations  refer  to  casual  employees,  both  exempted  in  th-j  Act 
and  in  the  rulings  of  the  Industrial  Accident  Commission.  If  the 
workers  whose  time  of  labor  is  more  or  less  uncertain  were  required 
to  insure  themselves,  there  would  result  a  complicated  condition  that 
would  mean  endless  confusion. 

If  compensation  is  to  relieve  the  immediate  necessities  of  widows  and 
children  when  the  bread  winners  are  killed,  then  a  reasonably  liberal 
interpretation  is  necessary.  Insurance  protects  the  employer,  and  the 
cost  is  widely  distributed  that  way.  The  "Western  Metal  Supply  Com- 
pany carried  insurance  at  the  time  of  the  death,  and  I  believe  the 
widow  is  entitled,  under  the  letter  and  spirit  of  the  law,  to  financial 
assistance  for  the  next  four  and  one  half  years.  I  also  think  that  the 
references  to  legal  decisions  under  the  liability  system  fail  to  take  into 
consideration  the  underlying  principles  of  workmen's  compensation, 
which  materially  change  the  relations  of  industry  to  injured  or  bereaved 
persons. 

"Win,  J.  French, 
Commissioner. 


I  dissent  from  the  opinion  rendered  by  Chairman  Pillsbury,  in 
which  he  states  that  he  is  "clearly  of  the  opinion  that  James  MasoD 
was,  at  the  time  of  his  death,  within  the  meaning  of  the  Workmen's 
Compensation.  Insurance  and  Safety  Act,  an  employee  of  the  Western 
Metal  Supply  Company,  and  it  does  not  militate  against  this  con- 
clusion that  he  was,  at  the  same  time,  or  at  least  for  definite  portions 
of  each  night,  an  employee  of  other  employers."  I  dissent  from  this 
opinion  upon  the  following  grounds: 

Applicant's  decedent  was  not  subject  to  the  compensation  provisions 
of  the  Workmen's  (Compensation,   Insurance  and  Safety  Act,  as  an 
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employee  "in  service  under  any  appointment  or  contract  of  hire,"  as 
provided  in  section  14  of  the  act. 

The  terms  "employer"  and  "employee"  are  defined  by  said  sections 
13  and  14,  for  the  guidance  of  the  Commission.  The  language  used  in 
both  these  sections,  "in  service,"  undoubtedly  contemplates  the  rela- 
tion of  master  and  servant,  so  that  the  definition  of  master  and  servant, 
contained  in  section  2009  of  the  Civil  Code  of  this  State,  may  be  con- 
sulted by  way  of  construing  sections  13  and  14  of  the  act.  This 
definition  is  as  follows: 

"A  servant  is  one  who  is  employed  to  render  personal  service  to 
his  employer,  otherwise  than  in  pursuit  of  an  independent  calling, 
and  who,  in  such  service,  remains  entirely  under  the  control  and 
direction  of  the  latter,  who  is  called  his  master." 

I  believe  that  the  admitted  facts  and  the  testimony  in  this  case  show 
that  the  applicant's  decedent  lost  his  life  while  in  the  pursuit  of  an 
independent  calling,  and  that  he  was  not  entirely  under  the  control  and 
direction  of  the  defendant.  I  am  convinced  that  the  contract  entered 
into  by  him  with  each  of  his  clients  or  customers,  was  a  contract  for 
services,  as  distinguished  from  a  contract  of  service.  I  do  not  think 
Mason  entered  the  service  of  the  defendant  under  a  contract  of  hire. 
On  the  contrary,  he  offered  to  his  clients,  sepatately,  services  of  a  special 
kind,  upon  definite  terms.  In  doing  so,  he  was  acting  in  pursuit  of  the 
independent  calling  of  a  watchman  or  special  police  officer.  So  long 
as  he  rendered  the  services  covered  by  his  contract  with  each  of  his 
clients  he  was  at  liberty  to  dispose  of  his  time,  his  presence  and  the 
other  elements  of  the  service  he  ofEcred,  to  other  clients.  This  makes 
it  plain  that  he  was  not  in  any  sense  entirely  under  the  control  of  the 
defendant  or  of  any  other  of  his  customers.  No  one  of  them  could  have 
demanded  services  in  a  greater  measure  of  the  kind  contracted  for, 
than  was  provided  in  the  contract,  for  he  could  have  said,  upon  such 
a  demand,  that  his  contract  did  not  call  for  the  extra  service,  and  that 
the  extra  service  would  be  inconsistent  with  the  ser\'iee  which  he  had 
contracted  to  render  to  others. 

If  a  patrolman  or  watchman  merely  patrolled  a  neighborhood,  under 
several  contracts  with  the  residents  of  the  neighborhood,  and  was  killed 
on  the  street  while  in  the  performance  of  his  duties  as  a  patrolman,  it 
seems  clear  to  me  that  he  would  not  be  entitled  to  compensation  from 
any  one  or  more  of  his  customers,  assuming  the  absence  of  a  voluntary 
association.  He  is  in  pursuit  of  an  independent  calling,  rendering 
special  services,  as  distinguished  from  being  "in  service." 

Assuming  in  this  case  that  it  had  not  been  a  part  of  Mason 's  engage- 
ment to  enter  any  building  unless  an  occasion  arose  for  it,  would  he 
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then  be  entitled  to  compensation  if  killed  on  the  street  by  a  crook, 
simply  because  he  was  acting  aa  watchman,  his  assailant  knowing  it, 
and  assaulting  him  in  order  to  get  him  out  of  the  way,  so  as  to  rob 
one  or  more  of  his  customers!  Certainly  not.  This  situation  should 
illustrate  that  the  contract  was  one  for  services  by  a  self  employer  in 
the  pursuit  of  an  independent  calling,  rather  than  a  contract  in  service. 
James  Mason  was,  at  the  time  of  his  death,  employed  by  a  number 
of  employers  who,  in  the  aggregate,  paid  him  $136  a  month,  as  follows : 

San  Diego  Lumber  Company $  70  00 

San  Diego  Planing  Mill  Company 10  00 

Western  Metal  Supply  Company 30  00 

Sperry  Flour  Company 10  00 

Pacific  Beef  and  Provision  Company 10  00 

San  Diego  Ice  and  Cold  Storage  Company 6  00 

Jlason  received  pay  from  all  of  his  customers  for  work  throughout 
the  night.  He  did  not,  however,  receive  a  wage  or  salary  for  twelve 
hours'  work.  He  received  a  contract  price  for  limited  service  engaged 
to  be  performed  by  him  for  each  of  his  customers,  throughout  the 
night.  The  time  devoted  to  the  service  for  each  of  them  was  almost 
entirely  within  his  own  control,  and  the  mere  fact  that  it  was  his  con- 
tract obligation  to  punch  a  time  clock,  or  to  record  his  visits,  so  that  he 
could  prove  the  performance  of  his  contract,  was  merely  a  term  of  the 
contract,  and  if  it  was  control  or  direction  at  all,  it  was  control  or  direc- 
tion in  the  very  smallest  measure. 

Assuming  that  he  distributed  his  time  in  proportion  to  the  amounts 
earned,  the  Western  Metal  Supply  Company  was  entitled  to,  and  doubt- 
less only  received,  about  twenty-two  per  cent  of  hia  time,  and  hence 
his  services  were  not,  and  could  not  have  been,  entirely  under  the  con- 
trol and  the  direction  of  the  defendant.  In  other  words,  if  the  defend- 
ants had  ordered  him  to  spend  all  of  his  time  in  their  interest  and  in 
their  service,  he  could  not  have  done  so  without  breaking  his  obligations 
with  his  other  customers,  and  surely  would  not  have  done  ao  for  the 
consideration  of  the  thirty  dollars  a  month  paid  him  by  the  defendant. 
Therefore,  taking  section  2009  of  the  Civil  Code  of  the  State  of  Cali- 
fornia as  a  proper  interpretation  of  what  constitutes  a  servant,  James 
Mason  waa  not  a  servant  of  the  Western  Metal  Supply  Company. 

Furthermore,  under  date  of  February  16th,  1914,  a  ruling  waa 
adopted  by  the  Industrial  Accident  Commission  to  the  effect  that  "the 
relation  between  parties,  as  that  of  employer  and  employee,  is  to  be 
determined  by  whether  or  not  the  employer  has  control  of  the  time 
and  the  work  of  the  employee."  As  already  pointed  out,  the  defend- 
ants did  not  have  control  of  the  time  and  the  work  of  James  Mason, 
except  to  the  limited  degree  above  mentioned. 
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To  accept  the  opinion  to  which  this  is  a  dissent,  would  carry  with 
it  a  far-reaching  influence,  involving  the  livelihood  and  the  welfare  of 
untold  numbers  of  independent  operators,  in  various  vocations,  within 
the  state.  If,  for  example,  James  Mason  was  to  be  considered  as  an 
employee  of  the  defendant,  and  if  the  defendant  is  liable  for  compen- 
sation in  his  case,  then  it  must  also  mean  that  anyone  employing  the 
services  of  an  ordinary  nightwatchman  having  a  number  of  customers, 
or  an  itinerant  gardener,  or  scavenger,  or  expressman,  or  special  police- 
man, or  clothes  cleaner,  or  window  cleaner,  or  itinerant  barber,  or 
itinerant  porter,  would  be  liable,  in  the  event  of  accidental  death  of  any 
of  these,  while  on  the  premises  of  the  customer,  for  compensation  possi- 
bly involving  several  thousand  dollars,  which,  in  many  instances,  might 
spell  ruin  to  the  customer.  For  example,  if  a  householder,  owning  a 
little  home  valued,  say,  at  three  or  four  thousand  dollars,  representing 
the  savings  of  a  lifetime,  should  employ  an  itinerant  gardener  who 
would  come  regularly,  say  once  a  day  or  once  a  week  or  once  a  month, 
to  cut  the  grass,  or  a  scavenger  who  would  come  daily  to  carry  off  the 
garbage,  or  a  clothes  cleaner  who  would  come  once  or  twice  a  week  to 
receive  and  deliver  clothes  that  had  been  cleaned  and  pressed,  or  a 
special  policeman  whose  duty  it  would  be  to  watch  the  owner's  house 
in  common  with  perhaps  a  hundred  other  houses  to  be  watched  nightly, 
or  a  window  cleaner  who  would  come  regularly,  say  once  a  week,  to 
clean  tlie  windows  of  the  house,  or  an  itinerant  porter  who  would  come 
once  or  more  often  a  week  to  do  portering  work  about  the  premises, 
or  an  itinerant  barber  who  would  call  at  regular  intervals  at  the  home 
of  his  customer  to  shave  him,  and  any  one  of  these,  acting  as  independ- 
ent operators,  should  be  accidentally  killed  while  on  the  premises  of 
the  customer,  that  customer  would  become  liable  for  an  amount  equal 
to  three  years'  earnings  of  the  deceased,  which  again  might  spell 
financial  ruin  to  the  customer. 

I  can  not  believe  that  the  law  contemplated  putting  such  an  unrea- 
sonable burden  upon  the  shoulders  of  the  customer,  nor  can  I  con- 
template the  law  destroying  the  means  of  livelihood  of  untold  num- 
bers of  such  independent  operators,  whose  occupations,  as  a  rule,  would 
be  gone  the  moment  that  their  customers  should  learn  that  they  would 
be  liable  for  an  amount  equal  to  three  years'  earnings  of  such  independ- 
ent operators,  should  such  operators  accidentally  be  killed  while  on  the 
premises  of  the  customers.  The  spirit  of  the  law  is  not  to  make  it 
more  dil^cult  for  the  worker  to  find  employment,  even  though  he  be 
an  independent  operator,  but  to  protect  him  while  at  work,  and  that  is 
made  possible  for  the  independent  operator  by  the  Workmen's  Com- 
pensation Act,  under  section  42,  which,  among  other  things,  provides : 

"The  state   compensation  insurance   fund   may  issue  policies, 
including   with   their   employees,   employers   who   perform   labor 
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incidental  to  their  occupations  •  •  •.  Such  policies  may  like- 
wise be  sold  to  self-employing  persons  and  to  casual  employees, 
who,  for  the  purpose  of  such  instance,  shall  be  deemed  to  be 
employees  within  the  meaning  of  sections  twelve  lo  thirty-five, 
inclusive,  of  this  act." 

It  was  the  option  of  James  Mason  and  his  privilege  under  the  above 
section,  as  a  self-employing  night  watchman,  to  avail  himself  of  the 
foregoing  law,  and  to  have  carried  the  policy  on  himself  as  a  protection 
to  self  and  dependents  against  accidents  arising  out  of  and  in  the  course 
of  his  employment.  Having  failed  to  make  such  provision  for  himself, 
the  burden  should  not  be  put  upon  one  of  his  customers  any  more  than 
the  burden  should  be  put  upon  the  customer  of  an  independent  express- 
man, who  daily  receives  from  and  delivers  for  his  customer  certain 
parcels,  or  the  customer  of  a  scavenger,  who  visits  the  house  daily  and 
carries  ofE  its  garbage,  and  so  on. 

Harris  "Weinstock, 
Commissioner. 

NoTS:  An  application  for  a  rehearing  of  the  flndlnge  and  award  In  this  case  was 
filed  on  September  IT,  1914.  by  the  attorneys  tor  the  defendant  upon  a  number  of 
grounds.  Upon  October  2,  1914.  the  Commlsaion  dented  the  aatd  petition  lor  rehearing 
upon  the  ground  that  the  Iseuea  raised  therein  had  previously  been  adequately  con- 
sidered. At  the  request  ol  the  defendant,  however,  notice  waji  given  of  the  intention 
of  the  Commlsefon.  If  good  cause  to  the  contrary  be  not  shown,  to  amend  the  findings 
and  award  to  insert  therein  a  special  finding  of  fact  setting  out  the  findings  of  the 
Commission  In  detail  upon  the  controverted  Issues  of  fact.  The  opinion  accompanying 
the  denial  appears  below.  No  cause  to  the  contrary  being  shown,  the  flndlngs  and 
award   were   amended   on   October   19,    1914,    to   insert   the   special   finding  of   fact 

A  rehearing  of  the  findings  and  award  in  this  proceeding  has  been 
applied  for  upon  twelve  grounds*  or  assignments  of  error.  After  full 
consideration  of  the  arguments  presented  this  Commission  is  of  the 
opinion  that  the  application  should  be  denied. 

The  first  three  assignments  of  error  are  based  upon  the  contention 
that  the  Commission  should  have  made  detailed  or  special  findings  upon 
the  facts  involved  in  paragraphs  1,  2  and  3,  respectively,  of  the  findings 
of  fact,  instead  of  a  finding  of  the  ultimate  fact  to  be  established  in 
each  paragraph.  That  the  finding  of  such  ultimate  fact,  alone,  amounts 
to  a  mere  conclusion  of  law  and  that  the  award,  therefore,  is  not  sup- 
ported by  proper  findings  of  fact  as  required  by  the  statute. 

In  our  opinion  the  Commission  is  not  required  by  law  to  make 
detailed  or  special  findings,  although  it  wilt  usually  do  so  upon  reasona- 
ble request.  The  only  requirement  made  by  the  Workmen's  Compen- 
sation, Insurance  and  Safety  Act  is  to  be  found  in  section  25  (a)  of  said 
net,  which  reads  as  follows: 

1.  Its  findings  upon  all  facts  involved  in  the  controversy,  and 

2.  Its  award  •  •  •  " 

By  "all  facts  involved  in  the  controversy"  we  understand  to  be  meant 
all  facts  necessarj-  to  be  established  by  either  party  to  entitle  such  party 
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to  a  decision  in  its  favor.  Some  of  such  facta  to  be  established  are — 
that  the  employee  was  injured  by  accident ;  that  the  accident  arose  out 
of  the  employment ;  that  tlie  applicant  was  employed  by  the  defendant, 
ynd  whether  or  not  the  employer  was  insured.  If  the  application  were 
being  tried  before  a  superior  court  of  this  state  instead  of  before  a  Com- 
mission there  would  be  no  question  but  that  the  above  statements  would 
he  pleaded  as  facta,  as,  in  our  code  system  of  pleading,  the  ultimate  fact 
is  to  be  averred  and  not  the  evidentiary  fact. 

On  the  other  hand,  such  recitals  as  those  referred  to  are  not  pure 
statement  of  facts.  Like  the  usual  allegations  in  legal  proceedings  that 
the  defendant  entered  into  a  contract  with  the  plaintiff,  or  maliciously 
or  negligently  injured  the  plaintiff,  such  statements  are  usually  con- 
clusions drawn  from  the  evidence  and  are  frequently  combined  con- 
clusions of  law  and  fact.  They  are,  therefore,  termed  ultimate  facts 
.13  distinguished,  on  the  one  hand,  from  recital  of  the  testimony  upon 
a  given  issue,  and  on  the  other,  from  mere  conclusions  of  law.  Such 
ultimate  facts,  however,  are  always  classed  aa  facts  and  not  as  con- 
clusions of  law. 

This  view  is  reinforced  by  the  provisions  of  subdivision  (c)  of  sec- 
tion 84  of  the  act  which  reads  in  part  as  follows: 

"The  findings  and  conclusions  of  the  Commission  on  questions 
of  fact  shall  be  conclusive  and  final  and  shall  not  be  subject  to 
review ;  such  questions  of  fact  shall  include  ultimate  facta  and  the 
findings  and  conclusions  of  the  Commission." 

In  this  action  the  legislative  intent  to  distingui.sh  between  ultimate 
facts  and  findings  and  conclusions,  is  clear.  It  is  further  to  be  noted 
that  such  ultimate  facts  and  the  findings  and  conclusions  thereupon  are 
not  subject  to  review  by  the  courts.  It  follows  that,  since  the  courts 
can  not  review  a  finding  of  ultimate  fact  to  determine  whether  it  is 
supported  by  the  evidence,  it  is  in  the  discretion  of  the  Commission  to 
render  its  findings  of  fact  either  as  ultimate  facts,  or  in  detailed  state- 
ment, according  as  to  which  may  be  the  more  convenient  for  the  Com- 
mission and  for  the  interests  of  the  litigants. 

The  balance  of  convenience  of  this  Commission  is  certainly  against 
its  being  recjuired  to  prepare  detailed  findings  in  every  uncontested  case 
or  upon  every  uncontested  issue,  where  a  finding  directly  of  the  fact 
to  be  established  will  fill  every  requirement  for  disposal  of  the  case. 
Where  there  are  serious  or  contested  issues,  the  practice  of  this  Com- 
mission is  to  incorporate  in  its  opinion  an  extended  review  of  the  evi- 
dence and  principles  of  law  involved,  which  will  he  all  that  is  necessary 
to  indicate  the  basis  upon  which  the  decision  is  reached. 

"While  we  deny  that  there  is  any  duty  under  the  law  to  make  extended 
findings  of  fact,  we  have  no  desire  to  embarrass  counsel  in  their 
endeavor  to  place  all  questions  of  law,  or  mixed  (luestioiis  of  law  and 
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fact,  before  the  courts  of  this  state  for  review,  if  such  ean  be  done,  and, 
pending  such  final  determination  upon  the  power  of  the  courts  to  review 
our  findings  and  conclusions,  the  Commission  will,  upon  a  reasonable 
request,  make  a  special  finding  upon  any  particularly  controverted 
issue.  In  the  present  action,  therefore,  notice  is  given  in  the 
accompanying  order  of  intention  to  amend  the  findings  of  fact  to 
include  therein  such  special  finding. 

The  fourth  ground  urged  l)y  defendant  for  a  rehearing  is  that  the 
earnings  of  the  deceased  were  not  correctly  <-omputed.  It  is  contended 
tliat,  as  to  the  defendant,  the  average  earnings  of  the  deceased  must  be 
limited  to  the  thirty  dollars  ($30.00)  per  month  paid  the  deceased  by 
Ihe  defendant  and  should  not  have  been  based  on  the  one  hundred  six- 
teen dollars  ($116.00)  per  month  paid  to  the  decea.sed  by  all  of  his 
employers  for  his  concurrent  services  as  night  watchman. 

"We  do  not  so  eonstrue  the  act.  The  policy  of  the  Workmen 's  Com- 
pensation, Insurance  and  Safety  Act  is  to  prevent  pauperism  by  the 
sudden  cutting  off  of  the  earning  capacity  of  an  employee.  To  accom- 
plish this  the  employee,  if  injured,  is  allowed  for  his  support  65  per  cent 
of  the  income  he  has  been  accustomed  to  receive  for  his  labor  in  the 
kind  of  employment  he  was  working  in  at  the  time  of  his  injury.  If 
he  is  killed  and  leaves  persons  wholly  dependent  upon  him  for  support, 
they  are  entitled  to  65  per  cent  of  the  average  earnings  previously 
devoted  to  the  support  of  the  family  and  earned  by  the  deceased  at  his 
trade.  The  loss  occasioned  to  an  injured  man  or  his  dependents  by 
industrial  accident  is  a  loss  of  the  whole  of  the  earning  power  destroyed 
and  compensation  upon  the  basis  of  65  per  cent  of  any  portion  less 
than  the  whole  of  the  lost  earnings  is  not  the  compensation  intended 
by  the  act  to  be  given.  It  should  be  borne  in  mind  that  while  the 
liability  is  for  three  times  the  average  annual  earnings  of  Mason  the 
hazard  carried  by  defendant  employers  in  point  of  exposure  was  some- 
what less  than  would  have  been  warranted  by  the  proportionate  part 
of  salary  paid  by  defendants. 

While  the  statute  nowhere  expressly  covers  the  case  of  an  employee 
working  in  the  same  occupation  for  several  independent  employers 
at  the  same  time,  nevertheless  all  of  its  terms  are  in  accordance  with 
this  general  policy  as  stated  above.  By  subdivision  (a)  (1)  of  section 
17  it  is  provided  that  if  an  employee  has  worked  for  substantially  the 
whole  of  the  preceding  year  in  the  same  emplmjment  whether  for  the 
same  employer  or  not,  his  average  annual  earnings  shall  consist  of 
three  hundred  times  his  average  daily  earnings  earned  in  such 
employment. 

By  subdivision  (o)  (2)  of  the  same  section,  it  is  provided  that  if 
the  said  employee  has  not  worked  substantially  the  whole  of  the  pre- 
ceding year  in  such  employment,  his  average  annual  earnings  shall 
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consist  of  three  hundred  times  the  average  daily  wage  which  another 
employee  of  the  same  class,  in  the  same  employment,  working  for  sub- 
stantially a  whole  year,  earns  in  such  employment,  i.  e.,  the  average 
earnings,  for  purposes  of  compensation,  of  an  employee  working  for 
several  employers  at  once,  are  to  be  ascertained  by  reference  to  the 
average  earnings  of  other  employees  of  the  same  class  in  the  same 
occupation,  working  for  one  employer. 

By  subdivision  (o)  (3)  of  the  same  section  the  average  earnings  of 
an  employee,  where  neither  of  the  two  previous  sections  can  fairly 
be  applied,  is  to  be  determined  with  reference  to  the  average  earning 
capacity  of  the  injured  employee,  as  shown  by  the  previous  earnings 
of  himself  and  others  in  such  class  of  work. 

It  follows  that  the  death  benefit  in  the  present  action  is  to  be  deter- 
mined by  the  earning  capacity  or  actual  earnings  of  the  deceased, 
from  all  employers,  in  his  employment  as  night  watchman,  at  the 
time  of  his  death.  In  this  way  alone,  is  the  loss  of  support  of  the 
widow  accurately  compensated. 

The  fifth  ground  urged  by  the  defendant  for  a  rehearing  is  in  sub- 
stance a  re-argument  of  the  question  as  to  whether  the  deceased  was 
an  employee  or  an  independent  contractor  at  the  time  of  his  death. 
No  new  evidence  is  submitted  upon  this  issue,  which  is  confessedly 
close.  In  answer  to  the  able  arRiiinent  presented  by  counsel  for  defend- 
ant, it  is  sufficient  to  say  that  after  full  and  adequate  consideration 
the  prior  conclusion  of  this  Commission  will  not  be  disturbed. 

In  regard  to  the  sixth  contention  of  defendant,  that  the  murder 
of  a  night  watchman  by  burglars,  upon  the  premises  the  deceased  was 
employed  to  watch  and  guard,  does  not  constitute  accidental  injury 
or  death  within  the  meaning  of  the  act,  it  should  be  pointed  out  that 
the  question  is  no  longer  an  open  one  before  this  Commission.  It  has 
been  held,  following  the  principles  laid  down  in  the  English  compensa- 
tion cases,  that  the  injury  or  killing  by  lawbreakers  of  a  police  officer 
while  acting  in  the  course  of  employment  {Emmert  vs.  Trustees  of  the 
I'rrslon  Nchfiol  of  Iitdmtrii,  decided  JInri'h  27,  1914;  RenaJdi  vs.  Town 
of  Rocklin,  decided  July  1,  1914) ;  the  killing  by  bandits  of  a  clerk 
while  protecting  his  employer's  store  (Johnston  vs.  Mountain  Com- 
mercial Co.,  decided  June  1,  1914) ;  and  the  assaulting  of  a  foreman 
by  a  rebellious  employee,  caused  by  acts  done  by  the  foreman  in  the 
course  of  his  duties  (Rudder  vs.  Ocean  Shore  Railroad  Co.,  decided 
July  1,  1914),  were,  in  each  case,  accidental  within  the  meaning  of  the 
act.     The  present  case  is  identical  with  the  rulings  referred  to  above. 
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The  rest  of  the  grounds  urged  for  a  rehearing  are  technical  and 
present  no  issues  not  previously  considered  in  this  opinion  or  in  the 
decision  of  the  original  case. 

A.    J.    PiLISBUBY, 

Harris  Wbinstock, 

Commissioner. 

Note:  Within  the  statutory  period  after  the  entry  ot  the  order  of  the  Commission 
denying  the  application  for  reheerliiK.  a  writ  of  review  was  sued  out  from  the 
Supreme  Court  of  the  State  of  California,  proceedings  on  which  are  now  pending. 


(No.  305— August  8,  1914.) 

(ChaptorJTB,  Laws  IBIS.) 

EDWIN  DAOr.BTT.  Applirunl.  vs.  BOOS  BIIOTIIERS  aki>  HOTAL 

IXDEMXITY    COSIPANY.  J>,:lntdai,U. 

Edwin  Daggett,  in  propria  persona,  for  Applicant. 
B.  G.  Vi'iUs,  superintendent  of  the  southi^m  California  branch  of 
the  Royal  Indemnity  Company,  for  Defendants. 
The  applicant  in  this  case,  Edwin  Daggett,  complained  of  an  acci- 
dental injury  received  on  April  1,  1914.    The  applicant  was  employed 
in  the  restaurant  of  defendant  Boos  Brothers  ss  a  waiter  or  supply  man, 
and  claims  that  while  reaching  up  to  take  a  load  of  trays  from  a  pile, 
the  pile  toppled  over  upon  him,  the  weight  of  the  trays  causing  the 
breaking  down   of  the  arches  of  applicant's  feet.     The   Commission 
decided  that  the  evidence  submitted  was  insufficient  to  establish  an 
accidental  injury  as  the  cause  of  applicant's  disability,  and  therefore 
discharged  the  defendants  from  all  liability. 

H.  L.  White, 
Secretary. 

(No.  243— August  8,  1914.} 

(Chapter  ITS,  I^WB  1913,) 

MARGARET  DENXEflT.  Appiivanl.  vs.  FLIXN  &  TREACY,  AMD  WESTERN 
INDEMNITY  COMPANY,  Uflendanta. 

IlErtMiKNCY  or  MoTiiEU  OS  Sos— Tkmt  of.— WlitTC  ihe  pvicience  fails  to  eslBblish 
the  amount  of  contributions  made  by  a  deceased  emplojee  to  his  dependent 
mother,  but  aucb  evidence  does,  to  the  satisfaction  of  tbe  Commis^on,  ebow 
that  alt  of  tbe  income  and  support  received  b;  her  came  from  such  deceased 
son,  such  mother  is  held  to  have  been  wholly  dependent  upon  the  son  and  is 
entitled  to  the  death  beneSt  of  three  times  the  average  annual  earnings  of  such 
decedent,  regardless  of  the  amount  of  hia  ronlribti lions. 

Id. — Findings  ok  Fact. — Evidence  hiM  to  show  that  regardless  of  the  amount  of 
contributions  made  by  the  decedent  for  the  support  of  bis  mother  all  the 
income  and  support  received  b;  her  was  eiven  to  her  by  the  deceased  son.  (Com- 
missioner French  disnenting  OD  Ihc  ground  thai  conilicis  in  the  testimony  made 
total  dependency  improbable.) 
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Id. — Id. — Decision  Upon  REnc&BiNo — Mode  of  Gouputatior  of  Bstert  of 
Fabtiai,  DBpENDENcr. — Evidence  taken  on  rebearing  beld  to  abow  that  the 
appticaDt  was  only  partially  depeodent  upon  her  deceased  aou  for  ber  support. 
The  fact  of  partial  dependency  being  established,  the  applicant  claiming  to  have 
received  thirty  dollars  ($30.00)  per  month  from  bun,  and  the  known  wages 
and  expenditures  ot  the  deceased  iodicating  that  he  could  not  well  have  con- 
tributed more  than  twenty-sev^n  dollars  and  fifty  cents  ($27.50)  a  month  for 
her  support,  the  extent  of  partial  dependency  was  determined  upon  the  basis 
of  contributions  of  the  monthly  rate  of  twenty-seven  dollars  fifty  cents  ($27.50). 

This  is  an  application  for  a  death  benefit,  made  by  the  mother  of  the 
deceased  employee.  The  applicant  was  found  to  be  wholly  depeodent 
upon  her  son  for  support  aud  was  awarded  two  thousand  two  hundred 
fifty  dollars  ($2,250.00),  this  amount  being  three  times  the  average 
annual  earnings  of  the  deceased,  payable  at  the  rate  of  nine  dollars 
thirty-seven  cents  (.'^9.37)  per  week  for  two  hundred  forty  weeks. 

Margaret  Dcnnehy,  in  propria  persona,  for  Applicant. 
Edward  I.  Barry,  attorney,  for  defendants  Flinn  &  Treacy. 
E.  F.  Conlin,  attorney,  for  defendant  Western  Indemnity  Co. 

On  the  14th  of  May,  1914.  Daniel  Dennehy  was  killed  by  accident 
while  in  the  employment  of  Flinn  &  "freaey  in  San  Francisco.  He 
had  no  family  of  his  own  and  so  boarded  with  his  sister,  Mrs.  O'Connor, 
and  paid  Mrs.  O'Connor  also  for  the  support  of  his  aged  mother,  Mrs, 
Margaret  Dennehy,  the  applicant  herein.  All  the  evidence  introduced 
on  the  subject  was  to  the  effect  that  the  contribution  to  the  mother's 
support  averaged  thirty  dollars  ($30.00)  per  month  and  that,  in  addi- 
tion to  this,  deceased  paid  his  sister  anywhere  from  twenty-two  dollars 
and  fifty  cents  ($22.50)  to  twenty-five  dollars  ($25.00)  per  month  for 
his  own  board  and  lodging. 

Taking  his  earning  power  into  consideration,  as  set  forth  by  the 
evidence,  it  does  not  seem  likely  that  deceased  could  have  averaged 
as  large  payments  as  these  for  his  own  support  and  the  support  of 
his  mother,  and  no  small  degree  of  doubt  arose  in  the  minds  of  the 
Commissioners  touching  the  entire  credibility  of  this  evidence. ' 

However,  this  is  an  unimportant  detail  in  this  case,  the  crucial  issue 
being  as  to  whether  or  not  the  mother,  Mrs.  Margaret  Dennehy,  at  the 
time  of  his  death,  was  wholly  dependent  upon  her  son  for  her  support. 
All  the  testimony  adduced  at  the  hearing  that  bore  at  all  upon  the  sub- 
ject was  to  the  specific  effect  that  the  mother  was  wholly  dependent, 
that  the  deceased  son  paid  her  board,  bought  her  clothes  and  afforded 
her  spending  money  as  she  needed  it.  Whether  he  paid  more  or  less' 
per  month  is,  under  the  act,  unimportant,  so  that  the  dependent  was, 
in  fact,  wholly  dependent  upon  the  deceased  workman. 

For,  subdivision  1  of  subsection  e  of  section  15  of  the  Workmen's 
Compensation,  Insurance  and  Safety  Act  provides,  in  substance,  that ; 
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In  case  the  deceased  employee  leaves  a  person  wholly  dependent  upon 
him  for  support,  the  death  benefit  shall,  together  with  any  disability 
indemnities  that  may  have  been  paid  on  account  of  the  injury,  between 
the  time  of  the  injury  and  the  death,  be  equal  to  three  times  the 
average  annual  earnings  of  such  deceased  employee.  There  is  no 
getting  away  from  that  provision  of  the  Act.     It  is  the  law. 

In  this  case  the  injured  employee  was  killed  outright  and  no  disa- 
bility indemnity  was  paid.  Consequently  the  entire  three  times  the 
average  annual  earnings  of  Daniel  Dennehy,  amounting  to  two,  thou- 
sand, two  hundred  fifty  dollars  ($2,250.00)  must  be  awarded  to  the 
mother  for  her  support. 

A.  J.  PiLLSBURY, 

Harris   Weinstock, 

Commissioners. 

While  my  sympathies  are  all  with  tlie  mother  in  this  case,  the  law 
and  the  facts  warrant  a  dissent  from  the  award  of  total  dependency  as 
handed  down  by  the  majority  of  the  Industrial  Accident  Commission. 
The  "wholly  dependent"  provisions  of  section  19  of  the  Workmen's 
Compensation,  Insurance  and  Safety  Act  do  not  apply.  The  paragraph 
of  section  19  governs  that  permits  the  question  of  entire  or  partial 
dependency  to  be  "determined  in  accordance  with  the  fact,  as  the  fact 
may  be  at  the  time  of  the  death  of  the  employee." 

The  statement  that  "the  entire  credibility  of  this  evidence  is  an 
unimportant  detail,"  as  written  in  the  opinion,  opens  up  a  field  I  am 
not  prepared  to  enter.  Inasmuch  as  questions  of  "entire  or  partial 
dependency"  have  to  be  "determined  in  accordance  with  the  fact," 
it  seems  to  me  that  the  most  "important  detail"  is  the  evidence,  else 
how  can  the  fact  at  the  time  of  death  be  determined?  To  dismiss  this 
truism  with  the  sentences:  "There  is  no  getting  away  from  that  provi- 
sion of  the  Act.  It  is  the  law,"  leaves  the  fundamental  principle 
untouched,  that  the  Industrial  Accident  CunimLs.sion  is  required  by  law 
to  ascertain  by  evidence  the  circumstances  at  the  time  of  death  in 
order  to  estimate  entire  or  partial  dependency. 

The  evidence  clearly  showed  that  deceased  had  earned  an  average  of 
eleven  dollars  ($11.00)  a  week  for  several  months  before  his  death. 
His  mother,  Mrs.  Margaret  Dennehy,  lives  with  a  married  daughter. 
The  latter's  husband  maintains  the  home.  Considering  this  fact,  and 
the  testimony  from  Flinn  &  Treacy's  books  as  to  the  wages  received 
by  Daniel  Dennehy,  it  is  difficnlt  to  see  how  thirty  dollars  ($30.00) 
a  luonlh  could  have  been  contributed  to  the  mother  and  twenty-two 
dollars  and  fifty  cents  ($22.50)  a  month  to  the  sister,  Mrs.  O'Connor, 
for  his  own  hoard  and  lodging.  Admitting  this  total  amount  to  have 
been  paid,  for  the  sake  of  argument,  then  I  fail  to  see  why  the  depen- 
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dency  should  exceed  the  sum  of  thirty  dollars  ($30.00)  a  month 
That  is  the  amount  claimed,  and.  in  my  opinion,  should  be  the  maxi- 
mum awarded,  or  $1,080.00  total  benefit. 

Will  J.  French, 
Commissioner. 

Notb:  On  October  2,  1911,  an  order  was  made  by  Ihe  Commission  granting  n 
rehearins  on  the  sole  Issue  of  entire  or  partial  dependency.  After  tully  considering  the 
evidence  produced  at  the  rehearing  or  the  case,  the  Commission  abrogated  the  Conner 
award  and  determined  that  the  applicant  was  only  partially  dependent  upon  her  son 
for  support.  It  was  further  found  that  the  deceased  had  applied  41  per  cent  of  his 
average  annual  Income  to  the  support  of  applicant  and  that  nine  hundred  ninety 
dollars  (tSSO.OO)  was  14  per  cent  of  three  times  his  annual  earnings.  The  opinion 
on  the  decision  of  the  rehearing  follows. 

The  evidence  in  this  case  has  been  unsatisfactory  in  that  it  has  lelt 
the  issues  much  involved  in  doubt  and  perplexity  and,  in  view  of  the 
evidence  obtained  at  the  rehearing,  this  Commission  reached  the  con- 
clusion that  the  findint;  of  total  dependency  originally  made  was  not 
justified.  Nevertheless,  the  Commission  is  persuaded  that  the  applicaut 
mother  of  the  deceased  son  was  largely,  if  not  wholly,  dependent  upon 
said  son  for  her  support.  As  in  other  cases  of  this  character,  it  is 
difficult  to  glean  from  the  evidence  full  particulars  regarding  the 
extent  of  dependency,  but  it  justice  is  to  be  done,  the  Commission  muNt 
reach  some  conclusion  in  the  premises  as  nearly  just  as  may  be.  There 
is  no  evidenc  >n  the  record  to  show  that  the  deceased  workman's  actual 
monthly  earnings  exceeded  an  average  of  sixty-two  dollars  and  fifty 
cents  ($62.50)  and  there  was  evidence  to  show  that  his  own  board  cost 
him  twenty-five  dollars  ($25.00)  per  month.  It  we  allow  ten  dollars 
($10.00)  per  month  additional  for  his  own  incidental  expenses  we  have 
a  total  of  thirty-five  dollars  ($35.00)  a  month  which  he  must  have 
expended  for  his  own  support.  This  would  leave  a  remainder  of 
twenty-seven  dollars  and  fifty  cents  ($27.50)  which  he  might,  and  very 
likely  did,  devote  to  the  support  of  his  mother.  This  allows  for  the 
support  of  his  mother  forty-four  per  cent  of  the  earnings  of  her 
deceased  son  and,  therefore,  an  award  is  made  for  the  benefit  of  the 
mother  of  a  sum  equaling  44  per  cent  of  three  times  his  average  annual 
earnings  of  two  thousand  two  hundred  fifty  dollars  ($2,250.00) ;  that 
is,  the  sum  of  nine  hundred  ninety  dollars  ($990.00). 

A.     J.     PlLLSBUBT, 

Will  J.  PnENcn, 

Commissioners. 

Note, — Following  the  denial  of  the  application  for  a  rehearing  the  defendant  sjught 
for  ami  obLJneil  a  writ  of  review  from  the  Supreme  Court  of  the  State  of  C:illfornla. 
Prior  to  decision  thereon  the  case  was  compromised  between  the  applicant  anil  defend- 
ant. The  terms  of  this  selllcment  were  approved  by  th'  IndiiBtrlal  Accident  Com- 
mission, and  the  writ  of  review  thereupon  dlsmlssea  by  llie  Supreme  Court  at  the 
request  of  the  defendant. 
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(No.  312— August  8,  1914.) 

(Chapter  ITS,  Laws  1913.) 

J.   G.   WHITNEY,   Applicant,   V9.   CHARLES   PKTEBSON  and   E.   M.   SHAW, 

Defendant!. 

Excepted  Ocoupatiok — Farm  Labor— Cle  am  so  Land. — Where  a  pereon  is  em- 
ployed to  cut  and  bum  brusb  and  trees  in  clearing  land,  tbe  land  to  be  set  oat 
to  fruit  trees  when  cleared,  such  employee  is  engaged  in  (arm  labor  and  is  out- 
side of  the  protection  of  tbe  Workmen's  Compensation,  Insurance  and  Safety 
Act. 

J.  G.  Whitney,  in  propria  persona,  for  Applicant. 
Lloyd  P.  Larue,  attorney,  for  Defendants. 
This  is  an  application  for  a  total  temporary  disability  benefit.  The 
applicant,  J.  G.  WTiitney,  was  injured  on  January  15,  1914,  while 
chopping  wood,  by  his  axe  slipping  and  cutting  his  right  foot.  The 
principal  issue  raised  at  the  hearing  was  as  to  whether  the  applicant 
was  engaged  in  farm  labor  or  not  at  the  time  of  his  injury,  the  undis- 
puted facts  being  that  he  wa.s  employed  in  cutting  and  burning  trees 
and  brush  in  clearing  land  to  be  set  but  as  an  orchard.  It  is  held  that 
such  work  constituted  farm  labor,  and  the  application  was  accordingly 
dismissed  on  August  8,  1!)14,  for  want  of  jurisdiction. 

II.  L.  White, 
Secretary. 


(No.  244— August  8,  1914.) 

(Chapter  176.  Laws  I»13.) 

CHARLES  A.  WILSON,  Applima',  vs.  WILLT.^M  J.  C.ALLEGHKR  and  GrX)BE 

INDE-MNITY  COlirANY,  DHendaaU. 

CoMMUTATioK  OF  Payments  op  Awabd  to  Lump  Sum — Poucr  of  the  iNDUSTBrAi, 
Accident  CXiumission. — Except  in  cases  of  exceptional  urgency,  as  to  enable  a 
widow  of  o  deceased  employee  to  discharge  a  mortgage  upon  the  family  home,  the 
Commission  will  not  rc<iuire  a  defendant  against  its  objections  to  discharge  its 
liability  for  compensation  by  the  payment  of  the  present  worth  discounted  at 
G  per  cent  of  tbe  weekly  installments  prescribed  by  the  Workmen's  C^mpeDsation. 
Insurance  and  flaftty  Act.  Where  the  defendant  is  willing  to  make  the  com- 
mutation, however,  it  will  be  authorized  Where  convenient  to  the  applicant  and 
the  latter  is  shown  to  be  competent  to  safely  invest  (he  proceeds  without 
sguanderlug  them. 

The  injury  occurred  in  San  Francisco.  The  remainder  of  the  facts 
are  stated  in  the  opinion.  An  award  was  made  in  favor  of  the  applicant 
in  the  sum  of  two  thousand  .seven  hundred  forty-two  dollars  and  forty- 
six  cents  ($2,742,46),  payable  at  the  rate  of  65  per  cent  of  his  average 
weekly  wages  per  week  ($20.62),  for  one  hundred  thirty-three  consecu- 
tive weeks.    The  loss  of  the  eye,  in  view  of  the  occupation  (carpenter). 
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and  the  age  of  the  injured  maD,  was  rated  at  33J  per  cent  of  total  disa- 
bility.   Commutation  to  a  lump  sum  was  denied. 

Ckas.  A.  Wilson,  in  propria  persona,  for  Applicant, 
E.  L.  Phillips,  attorney,  for  Defendants. 
The  applicant,  Charles  A.  "Wilson,  while  working  at  his  trade  as  a 
carpenter  on  the  1st  day  of  April  last,  suffered  the  entire  loss  of  his 
right  eye  by  a  piece  of  steel  breaking  from  the  hand  axe  he  was  using 
and  striking  him  in  the  eye.  There  was  no  issue  or  controversy  in  this 
case  except  that  applicant  desired  to  have  the  amount  of  the  disability 
indemnity  paid  to  him  in  a  lump  sum  for  the  purpose  of  investing  it  in 
a  piece  of  land  somewhere  for  his  future  support.  Upon  investigation 
we  found  applicant  was  entirely  reliable  and  competent  to  handle  a 
lump  sum  in  the  amount  of  two  thousand  seven  hundred  forty-two  dol- 
lars and  forty-six  cents  ($2,742.46),  without  risk  of  his  dissipating  it  by 
spendthrift  methods,  but  the  insurance  carrier,  the  Globe  Indemnity 
Company,  New  York,  resists  the  application  to  pay  in  lump  sum  and 
prefers  to  make  the  payment  weekly  as  provided  in  the  act.  While  the 
Commission  doubtless  has  power  to  compel  such  lump  sum  payment,  it  is 
not  disposed  to  do  so  except  in  cases  of  very  great  ui^ency  and,  while  it 
might  prove  a  matter  of  convenience  to  the  applicant  to  have  hia  com- 
pensation in  a  lump  sum,  the  urgency  is  not  of  such  a  character  as  in 
our  judgment  warrants  the  award  of  lump  sum  in  opposition  to  the 
insurance  carrier's  desires.  It  is  one  of  the  advantages  claimed  for  the 
compensation  system  of  dealing  with  industrial  accidents  over  the  lia- 
bility and  damages  system  that  awards  when  made  under  the  compensa- 
tion system  are  payable  in  easy  installments  and  not  in  lump  sum  as 
required  in  damage  cases,  and  this  Commission  is  of  the  opinion  that  the 
spirit  of  the  act  requires  it  to  refrain  from  ordering  lump  sum  payments 
except  in  cases  of  very  great  urgency.  These  eases  are  mainly  where 
widows  are  left  with  mortgages  upon  their  homes,  which  they  will  lose 
unless  a  lump  sum  can  be  bad  sufficient  in  amount  to  lift  the  mortgage. 
In  this  case  the  applicant  must  learn  to  earn  his  living  despite  the  loss 
of  one  eye.  There  are  thousands  of  men  who  have  learned  this  lesson, 
many  hundreds  of  them  carpenters  who  have  not  had  to  give  up  their 
occupation  by  reason  of  such  disability  hut  have  adjiiated  themselves  to 
it.  The  compensation  awarded  in  this  ease  is  provided  by  law  precisely 
for  the  purpose  of  enabling  an  injured  employee  to  readjust  himself  to 
his  maimed  condition  and  not  for  the  purpose  of  capitalizing  him  to 
embark  in  any  new  enterprise.  That  is,  in  effect,  this  money  indemnity 
is  not  applicant's  money.  It  is  not  anything  for  which  he  has  paid.  It 
is  not  property  which  he  can  assign  to  another  or  sell  or  pledge  as  col- 
lateral for  any  loan.    It  is  a  limited  insurance  which  the  state  required 
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his  employer  to  assume  to  prevent  him  and  his  family  becoming  public 
charges.  Nevertheless,  if  the  insurance  carrier  had  acquiesced,  this  Com- 
mission would  readily,  in  the  circumstances,  order  a  lump  sum  payment, 
and  while  it  is  our  view  that  iDSurance  carriers  can  afford  to  be  liberal  in 
such  cases  and  it  is  our  belief  that  the  six  per  cent  (6%)  discount 
allowed  by  law  affords  a  fair  remuneration  to  the  insurance  carrier  for 
the  advance  payment,  still,  as  stated  above,  this  Commission  regards  the 
authority  vested  in  it  to  compel  lump  sum  payments  as  one  to  be 
exercised  with  great  care  and  discretion  and  only  in  cases  of  very  great 
urgency. 

A.   J.   PiLLSBUET, 

Will  J.  French, 
Haeris  "Weinstock, 
Go  mmissioners. 


(No.  279— August  8,  1914.) 

(Chapter  176.  Laws  1913.) 


Commutation  op  Weekly  Patments  to  Lump  Sum— Pubohabe  of  Home  Neak 
Relativks, — CommutntioD  oE  the  weekly  paymcnta  of  death  benefit  to  a  lump 
sum  diBcounted  at  the  atatutory  rate  will  be  allowed  where  the  defendant  is 
wilting  to  pay  a  lump  sum  and  the  applicant  desires  the  money  to  take  ber  to 
her  family  in  Texas  and  to  piiTchaee  a  house  and  small  tract  of  laud  there  to  aid 
In  her  support. 

The  applicant  was  not  present  or  represented. 

P.  T.  Bell,  for  defendant  United  States  Fidelity  and  Guaranty 
Company. 

E.  L.  Smith,  for  defendant  Mahoney  Brothers. 
The  husband  of  the  applicant,  Elmer  W.  Owen,  was  killed  on  April  18, 
1914,  near  Bakersfield,  California,  while  in  the  employment  of  Mahoney 
Brothers.  The  only  issue  presented  at  the  hearing  was  as  to  the  advis- 
ability of  commuting  the  weekly  installments  of  death  benefit  due  to  the 
applicant  to  a  lump  sum.  At  the  written  request  of  the  employer,  the 
defendant  United  States  Fidelity  and  Guaranty  Company,  the  insur- 
ance carrier,  was  substituted  as  party  defendant  and  this  proceeding 
dismissed  as  to  the  former.  The  insurance  carrier  consented  to  the  com- 
mutation of  the  death  benefit,  and  the  applicant  desiring  the  money  to 
take  her  to  her  family  in  Texas  and  to  purchase  a  home  and  some  land 
there,  such  commutation  was  allowed.  The  applicant  was  awarded  the 
sum  of  one  hundred  forty-nine  dollars  and  ninety-two  centa  (149.92), 
this  being  the  sum  of  the  weekly  installments  due  up  to  August  8, 1914, 
and  the  further  sum  cash  in  hand  of  one  thousand  eight  hundred  fifty- 
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seven  dollars  and  eleven  cents  ($1,857.11),  this  being  the  present  worth 
of  the  last  224  weekly  payments  at  the  rate  of  nine  dollars  and  thirty- 
seven  cents  ($9.37)  each,  discounted  at  6  per  Cent  per  annum. 

H.  L.  White, 
Secretary. 


(No.  281— August  8,  1914.) 

(Chapter  1T6.  Laws  1913.) 
HENRY  a  DUTLEB   (a  minor),  by  HIS  OOAbdiak,  TUB  STATE  AND  TRUST 
BANK  OF  HIGHLAND.  ILLINOIS.  A,,plwa«f.  vs.  MAHONEY  HROl'HERS 
AND    UNITED    STATES    FIDELITY    AND    GUARANTY    COMPANY     (A 

CORPOBATION ) ,  i)t-/rnrfon/». 

Henry  Duller,  uncle  of  Applicant,  for  Applii-aut. 
Shreve,  Reed,  Sample  ct  Skreve,  attorneys  for  defendant  United 
States  Fidelity  and  Guaranty  Company. 
Christian  Duller  was  killed  on  April  18,  1914,  near  Bakersfield,  Cali- 
fornia, while  working  in  the  employment  of  defendant  Mahoney 
Brothers,  contractors,  as  a  carpenter's  helper.  At  the  time  of  his  death 
the.  deceased  was  engaged  in  laying  a  roof  over  an  oil  reservoir  of  the 
Southern  Pacific  Company,  when  the  roof  collapsed,  causing  him  to  fall 
35  feet  to  the  cement  floor  of  the  tank.  Death  resulted  on  the  same  day. 
This  application  is  brought  by  the  State  and  Trast  Bank  of  Highland, 
Illinois,  legal  guardian  of  Henry  C.  Dutler,  a  minor  son  of  the  deceased 
residing  in  Millersburg,  Illinois.  The  only  i.ssue  raised  at  the  hearing 
of  the  ca.se  was  as  to  who  were  the  dependents  of  the  deceased.  The 
Commission  found  that  the  said  minor  son  was  solely  and  wholly 
dependent,  and  awarded  a  death  benefit  in  the  sum  of  two  thousand  two 
hundred  fifty  dollars  ($2,250.00) ,  payable  at  the  rate  of  nine  dollars  and 
thirty-seven  cents  ($9.37)  per  week  for  two  hundred  forty  weeks  to  said 
State  and  Trust  Bank  of  Highland,  Illinois. 

H.  L.  WinTE, 
Secretary. 


(No.  296— August  8,  1814.) 

(Chapler  176.  lawa  1913.) 

FEKDINAND  BRANDT,  AppUcaat.  vs.  GLOBE  INDEMNITY  COMPANY  and 

W.   J.   AND   E.   SCHMIDT,   Defendanti. 

Bebnia — Teuporary  Partial  Disability  Indemnity — Tebmination  by  Offer  of 
Operation.— An  employee  having  a  serious  hernia  is  handicapped  practically 
50  per  cent  in  his  industrial  activities.  Since  his  employer  can  not  he  required 
to  furnish  medical  treatment  after  the  expiration  of  ninety  days  from  the  date 
of  tlie  accident,  a  temporary  partial  disability  award  should  be  made  in  favor  of 
such  employee  so  injured,  in  the  sum  of  50  per  cent  of  65  per  cent  of  bin 
average  wPelily  earningB,  to  terminate,  however,  upon  the  tender  of  the  employer 
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The  facts  and  nature  of  the  award  are  stated  in  the  opinion. 
B.  A.  Bronson,  attorney,  for  Applicant. 
E.  Schtnidt,  for  defendants  "W.  J.  and  E.  Schmidt. 
n.  L.  Phillips,  attorney,  for  defendant  Globe  Indemnity  Company. 

Ferdinand  Brandt  was  a  boss  gardener  in  the  employment  of  W.  J. 
and  E,  Schmidt  in  the  Cragmont  district,  adjacent  to  Berkeley,  and  on 
the  2d  day  of  February,  1914,  while  driving  a  tall  stake,  he  slipped  and 
fell  to  his  knees  in  great  pain  from  an  injury  in  the  groin.  On  the 
13th  day  of  March,  1914,  while  working  for  the  same  employers  he 
'undertook  to  help  two  other  men  lift  a  heavy  log  with  the  result  that  he 
sustained  a  second  injury  in  the  groin. 

He  did  not  understand  what  had  happened  to  him  until  some  days 
later  when  he  consulted  one  or  more  physicians  and  ascertained  that  he 
had  suffered  a  left  complete  indirect  inguinal  hernia.  Being  in  the  posi- 
tion of  boss  of  a  gang  of  men  at  work  it  was  not  necessary  for  him  to 
engage  in  manual  labor  and  so,  notwithstanding  his  injuries,  be  kept  on 
at  work  without  loss  of  pay  until  April  17th  when  he  was  discharged. 
At  the  time  of  the  injuries  applicant  knew  nothing  about  the  Workmen's 
Compensation  Law  and  so  delayed  in  taking  steps  to  secure  treatment 
but,  nevertheless,  notified  his  employer's  agent,  Mr.  Tapper,  within  the 
time  required  by  law.  Defendants  Globe  Indemnity  Company  and 
W.  J.  and  E.  Schmidt  resisted  payment  of  the  disability  indemnity  pro- 
vided in  such  cases  on  the  grounds  that  the  evidence  was  insufficient  to 
establish  the  fact  of  injury  and  disability. 

The  Commission  found,  upon  hearing  the  evidence,  that  there  was 
direct  testimony  to  the  effect  that  injuries  were  sustained  on  both  the 
dates  given  above,  by  accident  in  the  course  of  the  employment,  and  the 
medical  referee  to  whom  the  nature  and  extent  of  the  disability  was 
referred  by  this  Commission  reported  that  in  his  judgment  the  rupture 
complained  of  was  recent  and  accidental.  The  Commission  has  no  alter- 
native, then,  except  to  find  for  the  applicant  and  to  fix  the  degree  of 
disability. 

This  Commission  can  not  regard  a  hernia  as  a  permanent  disability, 
because  it  is  clearly  remediable,  but  a  man  who  has  a  hernia  of  the 
character  of  that  of  applicant  is  probably  disabled  to  the  extent  of  about 
50  per  cent.  That  is,  the  man  who  can  not  do  heavy  work  is  practically 
50  per  cent  handicapped  in  his  industrial  activities.  Accordingly,  we 
have  found  that  the  difference  between  the  earnings  of  applicant  at  the 
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time  of  the  latter  injury  ($17.31)  and  the  amount  he  would  probably  be 
able  to  earn  after  he  quit  work  on  the  17th  of  April  is  eight  dollars  and 
sixty-two  eenta  ($8.62),  and  that  65  per  cent  thereof  is  five  dollars  and 
sixty  cents  ($5.60),  Accordingly,  we  have  made  an  award  that  defend- 
ants pay  the  applicant  five  dollars  and  sixty  cents  ($5.60)  per  week  for 
each  and  every  week  from  the  fifteenth  day  after  the  17th  of  April 
(May  2d)  up  to  the  time  when  defendants  shall  make  a  bona  fide  offer 
to  applicant  to  have,  at  tlieir  own  expense,  an  operation  performed 
under  suitable  circumstances  to  cure  and  relieve  applicant  from  the 
effects  of  the  hernia.  Under  skillful  treatment  this  form  of  operation  is 
successful  in  nearly  all  cases.  If  applicant  shall  refuse  to  accept  the 
operation  then  such  payments  sliall  be  suspended  during  such  refusal 
under  the  provisions  of  subsection  (c)  of  section  16  of  the  act,  which 
provides  that  no  compensation  shall  be  paid  an  employee  if  his  disability 
is  continued  by  an  unreasonable  refusal  to  submit  to  surgical  treatment, 
the  risk  of  which  is  inconsiderable  in  view  of  the  seriousness  of  the 
injury.  If  the  applicant  shall  submit  himself  to  such  operation  then  he 
shall  receive  65  per  cent  of  his  average  weekly  earnings  while  he  is  laid 
up  as  the  result  of  the  operation;  but,  at  the  end  of  a  reasonable  time  in 
which  to  recover  from  the  effects  of  the  operation,  the  further  payment 
of  compensation  shall  cease  altogether  for  the  reason  that  the  disability 
complained  of  will  also  have  ceased.  It  will  be  cheaper  for  the  defend- 
ants to  furnish  this  operation  than  to  continue  the  partial  disability 
indemnity  payments  indefinitely  and  it  will  be  much  better  for  the  appli- 
cant to  undergo  the  operation  and  be  cured  than  to  go  on  through  life 
suffering  from  what  may  take  a  serious  turn  at  any  time,  although  he 
receive  a  weekly  pension  of  five  dollars  and  sixty  cents  ($5.60)  con- 
tinuously. This  is  the  best  method  of  dealing  with  hernia  cases  that  this 
Commission  knows  of  where,  as  in  this  case,  the  evidence  clearly  estab- 
lishes the  fact  that  tlie  hernia  resulted  from  an  accident  arising  out  of 
the  employment. 

A.    J.    PttiSBURI, 

Will  J.  French, 
Harris  Weinstock, 
Commissioners. 


(No.  297— August  8,  1914.) 

(Chapter  176.  Laws  1913.) 
STATP:  COMPKXSATIOX   IXSUTIAXCK  t'UN'D  OP  THE  STATE  OF  CALI- 
FORNIA,   Appticani,    vs.    DORA    JACOBSKN    AND    EIXA    M.    CURLBY, 

DffcndanI). 

Commutation  to  I.vmp  Sum — Dibct 
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mentE  awarded  to  the  mother  of  a  deceased  employee  witi  be  allowed  where  such 
commuted  sum  ia  desired  to  disebarge  a  mortgage  upoD  tbe  home  of  the  Eaiil 
dependent. 

Q.  F.  Michelbacher,  claim  adjuster,  for  Applicant. 
A.  P.  Stiefvater,  attorney,  for  DefcDdants. 
GIiristiaD  JacobBen,  bod  of  Dora  Jacobsen  and  brother  of  Ella  M. 
Curley,  defendants  herein,  was  tilled  in  Oakland  by  a  street  car  on 
June  5,  1914.  Deceased  was  employed  as  a  teamster  by  one  A.  W. 
Anderson,  the  applicant's  assured,  and  at  the  time  of  the  accident  was 
driving  his  employer's  team.  This  application  was  brought  by  the  insur- 
ance carrier  to  have  determined  who  were  the  dependents  of  said  Chris- 
tian Jacobsen  and  the  extent  of  their  dependency.  After  hearing  testi- 
mony, the  Commission  found  that  the  mother,  Mrs.  Dora  Jacobsen,  was 
wholly  dependent  upon  the  deceased  for  support,  and  made  an  award  in 
her  favor  in  the  sum  of  two  thousand  seven  hundred  seventy-eight  dol- 
lars ($2,778.00),  this  amount  being  three  times  the  average  annual 
earnings  of  the  deceased,  payable  at  the  rate  of  eleven  dollars  and  fifty- 
eight  cents  ($11.58)  per  week  for  two  hundred  and  forty  weeks.  The 
sum  of  ten  dollars  ($10.00)  was  awarded  to  the  attorney  for  defendants 
as  a  reasonable  attorney  fee.  The  last  one  hundred  and  fifty-five 
weekly  payments  of  the  award  were  also  commuted  to  a  lump  sum  of  the 
present  worth  of  one  thousand  four  hundred  ninety-nine  dollars  and 
thirty-one  cents  ($1,499.31)  to  be  used  for  the  discharge  of  the  mortgage 
upon  the  home  of  Mrs.  Jacobsen.  The  other  defendant,  Ella  M.  Curley, 
was  found  not  to  be  dependent  upon  her  brother  for  support  and  not 
entitled  to  compensation. 

H.  L.  WHrrB, 
Secretary. 


(No.  299— August  8,  1914.) 

< Chapter  IT 6.  L.awa  1913.) 


PaoxiMATB  Cause — Effect  of  Pbiob  Injury. — An  employer  tabes  hia  emploreea 
subject  to  the  condition  they  are  in  at  tbe  time  of  entering  his  service.  It  is 
therefore  no  dtifense  to  a  claim  for  compcngation  that  tbe  iojuries  would  not 
have  l>een  as  great  except  for  the  effect  of  prior  injury  received  before  entering 
the  employment  of  the  defendant. 

Lump  Sum  Settlements — Policy  of  the  Industbiai.  Accident  CoiiMieaioi*. — 
Lump  sum  settlemenls  are  not  favored  by  tbe  Commission,  and  will  not  be 
granted  except  where  necessary  for  the  protection  of  the  rights  of  the  applicant, 
or  unless  extreme  need  be  shown  by  him.  One  of  the  principal  purposes  of  the 
Workmen's  Compensation,  Insurance  and  Safely  Act  ia  to  prevent  injured 
persons  from  becoming  public  chsrges,  and  it  is  for  this  reason  that  this  Com- 
missioa  permits  lump  sum  settlements  only  in  relatively  rare  instances,  and 
never  if  such  tump  sum  settlement  seems  likely  to  be  followed  by  an  individaal 
becoming  a  charge  upon  the  state  or  anj  political  eabdiviston  thereof. 
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Id. — Ohabacteb  op  Injcbt  Uncertain^Desirb  of  Applicant  to  Retcbn  to 
Native  Land.— An  employer  wilt  be  allowed  to  settle  his  lisbilit;  for  compeDsa- 
tion  by  the  payment  of  a  lump  sum  instead  of  in  weekly  inatallmeDtB,  where  the 
possibility  of  future  improvement  is  uncertaia,  and  the  employee  wishes  to  return 
to  his  native  country,  provided  that  such  lump  sum  be  paid  by  the  purchase  of 
a  ticket  for  transportation  of  the  employee  and  the  balance  upon  his  departure 
and  not  before. 

This  is  an  application  for  a  permanent  partial  disability  indemnity 
and  for  a  lump  sirm  settlement  thereon.  The  applicant  was  injured  at 
Dos  Rios,  California,  while  shoveling  in  a  ditch.  The  remainder  of  the 
facta  are  stated  in  the  opinion.  An  award  was  made  in  the  sum  of  $7.50 
per  week  for  one  hundred  forty-eight  consecutive  weeks,  subject  to 
revision  by  the  Commission  within  six  months,  in  case  of  improvement 
of  the  applicant's  condition. 

On  August  13,  1914,  the  Commission  allowed  a  commntation  on  the 
award  to  a  lump  sum  of  $800.00,  this  amount  having  been  arrived  at  by 
agreement  of  the  parties,  ba-sed  upon  the  waiver  6i  said  right  of  further 
examination  of  the  applicant.  Said  sum  of  $800.00  was  stipulated  to  be 
paid  by  the  purchase  for  the  applicant  of  a  ticket  from  San  Francisco 
to  Genoa,  Italy,  costing  $140.00,  tlie  sum  of  $160.00  in  cash  to  defray 
the  expenses  of  the  journey,  and  a  draft  for  $500.00  made  payable  in 
Genoa,  Italy. 

Joseph  Cecchini,  interpreter,  for  Applicant. 

Albert  Raymond  and  W.  F.  Pastel,  attorneys,  for  Defendant. 

One  Morgante  Bedini,  working  with  an  extra  gang  on  the  North- 
western Pacific  Railroad  was,  on  the  8th  of  April,  1914,  injured  by  the 
falling  of  a  rock  upon  his  wrist  and  hand.  As  a  result  of  such  injury 
applicant  has  sustained,  at  least  temporarily,  the  total  loss  of  the  use  of 
the  hand  and  wrist,  but  it  is  possible  that  in  the  course  of  time,  or  with 
an  operation  of  doubtful  result,  a  better  use  of  the  injured  member  may 
finally  be  secured. 

The  radiograph  showed  that  a  fracture  had  been  sustained  at  some 
previous  time,  which  fact  applicant  stoutly  denies,  and  it  is  the  opinion 
of  medical  experts  that  the  original  fracture  largely  accounts  for  the 
paralysis  and  lack  of  use  of  the  injured  member  at  this  time. 

Nevertheless,  the  principle  that  the  employer  takes  his  employee  sub- 
ject to  the  condition  he  is  in  at  the  time  he  enters  his  service,' is  appli- 
cable in  this  case  and  does  not  militate  against  applicant  receiving  his 
disability  indemnity  just  as  though  he  had  not  sustained  any  former 
injury. 

The  best  the  Commission  can  do  in  the  case  is  to  make  an  award  for  a 
permanent  partial  disability  indemnity  with  the  reservation  that,  upon 
the  application  of  either  party,  this  award  will  be  reviewed  at  any  time 
after  six  (6)  months  if  the  disability  shall,  meantime,  have  lessened 
either  by  reason  of  use  or  by  reason  of  a  successful  operation. 

Coo'^lc 
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There  was,  in  this  case,  no  real  controversy  except  as  to  applicant's 
desire  for  a  lump  sum  settlement,  which  defendant  resists.  It  is  not  the 
policy  of  this  Commission  to  compel  lump  sum  settlements  unless  neces- 
sary for  the  protection  of  the  rights  of  applicant,  or  unless  an  extreme 
oeed  can  be  shown  by  applicant,  which  he  has  not  shown  in  this  case. 
If,  as  he  declares,  he  wishes  to  return  to  his  native  land,  his  disability 
indemnities  can  be  forwarded  to  him  monthly  instead  of  weekly,  for  the 
greater  convenience  of  both  parties. 

However,  this  Commission  would  not  object  to  a  lump  sum  settlement 
in  this  case  if  made  according  to  the  terms  of  the  act,  and  in  view  of  the 
uncertain  character  of  the  injury,  if  the  parties  can  agree  upon  the 
terms  of  such  settlement,  provided  that,  out  of  the  proceeds  of  auch 
settlement,  there  is  first  purchased  a  ticket  for  applicant's  transporta- 
tion from  San  Francisco  to  his  home  in  Italy,  the  remainder  being  paid 
to  him  at  the  time  of  hjs  departure  and  not  otherwise. 

One  of  the  principal  purposes  of  the  Workmen's  Compensation, 
Insurance  and  Safety  Act  is  to  prevent  injured  persons  becoming  public 
charges,  and  it  is  for  this  reason  that  this  Commission  permits  lump  sum 
settlements  only  in  relatively  rare  instances,  and  never  if  such  settle- 
ment seems  likely  to  result  in  permitting  an  injured  person  to  become 
a  charge  upon  either  the  State  of  California  or  any  political  subdivision 
of  the  state. 

Lump  sums  are  seldom  wisely  invested  by  persons  who  have  not  had 
the  training  of  handling  lump  sums.  Of  course  this  objection  does  not 
apply  to  those  who  return  to  tlieir  native  country,  but  this  Commission 
must,  before  it  sanctions  the  payment  of  such  a  lump  sum,  know  that 
the  beneficiary  will,  inevitably,  return  to  such  native  land  and  not  make 
an  alleged  intent  so  to  return  a  pretext  for  obtaining  a  lump  sura 
which,  otherwise,  would  be  denied.  A.  J.  Pillsbuky, 

Will  J.  French, 
H.^BRIS  Weinstock, 

Commissioners. 

(No.  301— August  8,  1914.) 

(Chapter  176,  Laws  1913.) 

LFxaXAItD  A.  MAYRHOFCE.  Applii-a»t,  vs.  R.  W.  MOI.LEE  and  .ETNA  LIFE 

INSDRANCK  COMPANY,  DefeitdanU. 

Leonard  A.  Mayrhofer,  in  propria  persona,  for  Applicant. 

C.  F.  Laumcistir,  attorney,  for  defendant  -T-ittia  Life  Insurance 

Company. 

The  applicant,  Leonard  A.  MayrhoftT,  was  iu.jurcd  on  March  13,  1914. 

while  workind  in  San  Francisco  as  a  carpenter  for  defendant  R.  W. 

Jrollcr,  the  injury  causing  a  broken  elbow  and  permanent  stiffness.    The 
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only  issue  presented  was  as  to  the  percentage  of  permanent  partial  dis- 
ability sustained  by  the  applicant.  After  the  taking  of  testimony  and 
an  examination  of  the  applicant  by  a  medical  referee  appointed  by  this 
Commission,  an  award  was  made  upon  the  basis  of  35  per  cent  of  total 
disability.  The  applicant  was  accordingly  given  a  weekly  disability 
indemnity  of  65  per  cent  of  his  average  weekly  wage  per  week,  for  one 
hundred  forty  weeks,  amounting  to  the  total  sum  of  $2,625.00.  This 
award  was,  however,  made  subject  to  review  at  any  time,  if  the  degree 
of  disability  should  change.  H.  L.  White, 


(No.  311— August  8,  1914.) 
(Chapter  176.  Laws  1611.) 
■NIKOLA   MILOVICII,   Applicant,   rs.   SOUTH   EUREKA   MINING   COMPANY 
(A  CORPOBATION),  AND  GUARDIAN  CASUALTY  AND  GUARANTY  COM- 
PANY (a  CORPOBATION).  Defendants. 

Nikola  Milovich,  in  propria  pcrsmta,  for  Applicant. 
Henry  Malloch,  president,  for  defendant  South  Eureka  Mining 
Company. 
The  applicant  in  this  ease,  Nikola  Jlilovieh,  claimed  to  have  been 
injured  at  the  South  Eureka  mines,  near  Sutter  Creek,  California,  by 
straining  himself  while  tightening  a  bar  on  a  machine  drill,  causing  a 
hernia.    The  application  was  filed  on  July  1st,  and  the  hearing  held  at 
Sutter  Creek  on  July  17,   1914.     The  evidence  being  insufficient  to 
establish  as  a  fact  that  tlie  applicant  was  injured  while  in  the  employ- 
ment of  the  defendant,  compensation  was  denied. 

H.  L.  "White, 


(No.  314— August  8,  1914.) 

(Chapter  176,  Laws  1913,) 

GEORGE   M.   GUNN,   Applicant,   vh.   SAN   PEDIIO   LUMBER   COMPANY   and 

ROi'AL  INDEMNITY  COMPANY,  Defendant!. 

Applicant,  George  JI.  Gunn,  was  not  present  or  represented. 

D.  H.  H.  McDonald,  for  defendant  San  Pedro  Lumber  Company. 
B.  G.  Wilts,  for  defendant  Royal  Indemnity  Company. 
The  applicant,  George  51.  Gunn,  claimed  to  have  been  injured  on 
May  21,  1914,  at  Huntington  Beach,  California,  while  working  for  the 
San  Pedro  Lumber  Company,  in  preparing  to  unload  lumber,  receiving 
a  sprained  back.  The  applicant  did  not  appear  at  the  hearing  of  his 
case  either  in  person  or  by  attorney,  and  the  medical  and  other  testi- 
mony presented  at  such  hearing  being  adverse  to  his  contentions,  his 
claim  for  compensation  was  denied.  H,  L.  White, 

Secretary.\Q 
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(No.  315— August  8,  1914.) 

(Chapter  176,  Laws  1913.) 

G.  PAIELLA,  Applicant,  \b.  F.  ROLANDI  and  PACIFIC  COAST  CASUALXr 

COMPANY,  Defendant: 

M.  Cimbalo,  of  the  Italian  Consulate,  for  Applicant. 

Dr.  Charles  Theo.  Cutting,  for  Defendants. 
The  applicant,  G.  Paiella,  claimed  to  have  been  injured  on  the  3d  of 
June,  1914,  while  working  as  a  laborer  on  a  sewer  being  built  by  the 
defendant  F.  Rolandi  in  San  Francisco.  The  accident  occurred  by 
reason  of  the  misdirection  of  a  sledge  hammer  swung  by  a  fellow 
worker,  which  hit  the  applicant  upon  the  right  forefinger,  fracturing  it. 
The  only  controversy  was  as  to  the  duration  of  the  disability.  The  joint 
having  been  found  to  be  involved,  a  temporary  total  disability  indem- 
nity was  awarded  for  four  and  four  sevenths  weeks  at  the  rate  of  65  per 
cent  of  the  average  weekly  wages  of  the  applicant  ($11.25)  per  week, 
and  a  temporary  partial  disability  indemnity  thereafter  at  the  rate  of 
three  dollars  and  seventy-five  cents  ($3.75)  per  week  until  the  termina- 
tion of  the  disability  or  further  order  of  the  Commission.  At  the 
written  request  of  the  insurance  carrier,  it  was  substituted  for  the 
defendant  F.  Rolandi,  and  the  proceeding  dismissed  as  to  the  latter, 

H.  L.  White, 
Seemtary. 


{No.  274.— August  13, 1914.) 

(Chapter  176.  Laws  1913.) 

WESTERN  MEAT  COMPANY.  Applicant,  vs.  MIKE  TUTORPF,  Defendant. 

The  defendant,  Mike  Tutorff,  was  injured  on  January  17,  1914,  while 
working  as  a  laborer  in  the  employment  of  the  applicant,  "Western  Meat 
Company,  in  San  Francisco.  The  injury  was  caused  by  the  defendant 
having  his  heel  caught  between  an  elevator  and  the  floor  of  the  building 
in  which  he  was  working,  scraping  the  flesh  and  some  of  the  bone  from 
the  heel.  Surgical  treatment  was  furnished  and  a  disability  indemnity 
for  eighteen  weeks  paid  by  the  employer.  At  the  end  of  this  period,  the 
employer,  becoming  dissatisfied  with  the  disposition  of  the  injured 
employee  to  return  to  work,  filed  this  application  to  have  determined  the 
remainder  of  its  liability. 

The  testimony  showed  that  partial  disability  would  continue  for  three 
or  four  months  to  come.  The  defendant  desiring  to  return  to  his  home 
in  Bulgaria,  the  case  was  compromised  at  the  hearing  by  the  payment 
of  the  further  sum  of  one  hundred  fifty-five  dollars  ($155.00)  for  the 
expenses  of  tiie  journey.    A  receipt  in  full  for  the  said  sum  was  subse- 
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quently  filed  with  this  Conunission,  and  the  defendant  having  left  for 
his  native  land,  this  proceeding  was  on  August  13,  1914,  dismissed  and 
the  applicant  discharged  from  all  further  liability. 

H.  L.  White, 
Secretary. 


{No.  286— August  31,  1914.) 

(Chapter  176,  Laws  1913.) 

FRANK  D.  MORRIS,  Applicant,  vs.  GICORGE  SPEARS  add  CHARLBS 

SAWDAY,  Defendantt. 

Excepted  Classes — Fabm  Labor — Balino  Hax  on  Fabu  fob  Contractob. — 
Where  bd  employer  owns  a  bay  press  which  he  moves  from  Carm  to  farm 
baling  bay  oo  contract  for  the  owaerB  of  said  farms,  and  his  employee  is 
injured  while  working  on  the  hay  press  on  a  farm  of  a  person  for  whom  hay  is 
being  baled  on  contract,  such  employee  is  engaged  in  farm  labor  at  the  time  of 
bis  injury  and  bis  employer  is  not  liable  under  the  Workmen's  Compensation, 
Insurance  and  Safety  Act. 

Oustave  S.  Diischnes,  attorney,  for  Applicant. 
Defendants  were  not  present  or  represented. 
The  applicant  was  injured  on  June  3,  1914,  while  working  on  a  hay 
press  near  San  Diego,  The  accident  was  caused  by  the  applicant's  fall- 
ing and  being  struck  in  the  side  by  a  bale  of  hay,  resulting  in  the  frac- 
ture of  three  ribs.  The  employers,  defendants  George  Spears  and 
Charles  Sawday,  were  the  owners  of  the  hay  press  which  with  its  crew 
they  took  from  farm  to  farm  baling  hay  on  contract  for  such  farmers 
as  wanted  their  services. 

Upon  this  testimony  the  Commission  held  that  the  applicant  was 
employed  in  doing  farm  labor  at  the  time  of  his  injury  and  was  not 
under  the  protection  of  the  Workmen's  Compensation,  Insurance  and 
Safety  Act.  The  application  was  therefore  dismissed  for  want  of  juris- 
diction. 

H.  L.  White, 
Secretary. 


(No.  288— August  31,  1914.) 

(Chapter  176,  Laws  1913.) 

R.  H.  ROWE,  Applicanl.  \s.  EASTMAN  &  COMPANY  and  ROYAL  INDBMNITl' 

COMrANT,  Defendantt. 

R.  H.  Rowe,  in  propria  persona,  for  Applicant. 

D.  B.  Slitbbs,  assistant  chief  adjuster,  for  Defendant 
R.  H.  Rowe,  an  employee  of  the  defendant  Eastman  &  Company, 
claimed  to  have  been  injured  on  January  30,  1914,  on  the  Panama- 
Pacific  Exposition  grounds  in  San  Francisco,  while  plastering.     The 
accident  was  caused  by  his  slipping  on  a  wet  scaffold  and  resulted  in  a 
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fracture  of  the  right  arm  and  left  elbow.  Medical  attecdance  was 
furnished  by  the  employer  and  full  compeUBation  paid  for  seventeen 
weeks'  total  disability.  A  question  arising  a-s  to  the  further  duration  of 
his  disability,  this  application  was  filed  on  June  27,  1914.  The  Com- 
mission found  that  the  applicant  was  entitled  to  compensation  for  nine- 
teen and  two  sevenths  weeks  altogether,  and  awarded  as  an  indemnity 
for  this  period  the  sum  of  four  hundred  one  dollars  and  seventy-two 
cents  ($401.72),  less  the  benefits  previously  paid. 

H.  L.  WHrrB, 
Secretary. 


{No.  292— August  31,  1914.) 

(Chapter  176.  Laws  1913.) 
JAMES    DOUGIJEHTY,    Applicanl.    vs.    PACIFIC   COAST    BEEP   AND   PRO- 
VISION COMPANY  ANO  CASUAI-TV  COMPANY  OP  AMEEICA,  Defend- 

James  Dougherty,  hi  propria  persona,  for  Applicant. 

Bradner  W.  Lee,  attorney,  for  Defendants. 
The  applicant  was  injured  on  March  14,  1914,  while  working  in  the 
employment  of  defendant  Pacific  Coast  Beef  and  Provision  Company  in 
Los  Angeles  as  a  carpenter.  On  the  said  day  he  was  engaged  in  remov- 
ing an  old  slaughter  platform.  In  taking  up  a  piece  of  board  some  hlood 
spattered  into  his  eye,  cau-sing  inflammation  and  serious  disability.  The 
application  was  resisted  upon  the  ground  that  the  infection  of  the  eye 
was  in  fact  due  to  causes  arising  outside  the  employment.  The  Com- 
mission found  the  disability  to  be  due  to  the  accident  while  at  work,  as 
alleged,  and  awarded  a  temporary  total  disability  benefit  for  nineteen 
and  one  seventh  weeks  at  the  rate  of  &r>  per  cent  of  the  average  weekly 
wages  of  the  applicant  per  wc<^k,  the  award  amounting  to  the  total  sum 
of  one  hundred  forty-three  dollars  and  fifty-seven  cents  ($143.57) .  The 
applicant  was  further  awarded  his  reasonable  medical  and  sui^cal 
expenses.  H,  L.  White, 

Secretary. 

(No.  298— August  31,  1914.) 

(Chapter  176,  Laws  1913.) 
MRS.  A.  LOrSTALET.  Applicant,  vs.  METROPOLITAN  LATJNDET  COMPANY 
AMD    COMMOXWKAl/ni     BONDING     AND     CASUALTY     INSURANCE 
COSIPANY,  Defendant!. 

Accidental  Injury — Fai.li.no  ov  the  Womb. — Where  the  medical  CTidence  ebowi 
that  applicant's  falling  of  (he  nomb  was  directly  caused  by  stiaiuiQE  and  heavy 
liftiug  done  in  llie  course  of  her  employment,  do  disease  being  present,  but  tbe 
ihjury  haviDK  bri^n  made  p^'^^ihle  by  laceration  at  tbc  time  of  Ibe  birth  of  b  child 
thirtf  years  before,  held,  that  such  injury  is  caused  by  accident  arisiiig  oat  ot 
the  employmeat. 
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Medical  and  Surgical  Services — Oppoktunitt  of  Employeb  to  Fubnish. — 
Where  au  employer  knows  of  an  ioiury  to  an  employee  at  Che  time  it  was 
received,  but  believes  auch  injury  to  be  caused  by  disease  and  not  by  accideut, 
and  fails  to  provide  inediml  treatment  or  to  notify  his  Inauraace  carrier,  and  it 
later  api>ear3  that  the  injury  was  caused  by  accident,  the  employee  is  entitled  to 
have  paid  by  tbe  insurance  carrier  the  reasonable  value  of  medical  service  and 
hospital  treatment  furniEhed  to  her  by  physicians  of  her  own  choice. 

Id. — Reasonable  Valde  Of- — Operation  fob  Double  PuaposE. — Where  an  employee 
is  suffering  from  an  old  condition  without  disability,  and  is  injured  by  accident 
causing  a  great  extension  of  sucb  prior  condilion  and  disability,  and  an  operation 
is  required  and  performed,  not  only  to  replace  the  applicant  in  the  situation 
existing  prior  to  tlie  later  accident,  but  also  to  cure  the  entire  abnormality, 
the  employer  is  liable  only  for  the  proportionate  cost  of  that  portion  of  the 
operation  reasonably  required  to  repair  the  injury  caused  by  the  accident. 

The  facta  are  stated  in  the  opinion.  An  award  was  made  in  favor  of 
the  applicant  in  the  sum  of  one  hundred  twenty  dollars  and  thirty-four 
cents  ($120.34),  this  amount  being  65  per  cent  of  her  average  weekly 
wages  for  eleven  and  four  sevenths  weeks'  temporary  total  disability. 
The  applicant  was  also  awarded  65  per  cent  of  the  reasonable  surgical 
and  hospital  charges  for  the  operation  in  part  necessitated  by  her  acci- 
dental injury,  the  remaining  3.')  per  cent  of  such  charges,  representing 
the  cost  of  correcting  an  old  condition,  to  be  defrayed  by  the  applicant. 

Mrs.  A.  Loiislalel,  in  propria  persona,  for  Applicant. 

T.  J.  Hoicard,  manager,  and  F.  J.  Huehsch,  general  superintendent, 
for  defendant  Jletropolitan  Laundry  Company. 

Dr.  Geo.  W.  Goodale,  for  defendant  Commonwealth  Bonding  and 
Casualty  Insurance  Company. 
Mrs.  A.  Loustalet,  the  applicant  herein,  a  working  woman,  was,  on  the 
5th  day  of  Jfay,  1914,  injured  by  accident  while  in  the  employment  of 
the  Ifetropolitan  Laundry  Company  in  San  Francisco.  She  had  worked 
for  the  laundry  for  about  five  years  and  for  about  two  and  one  half 
years  in  the  starch  room.  In  the  course  of  her  employment  it  was  her 
custom  to  lift  and  carry  for  a  distance  of  about  fifty  feet  certain  buckets 
of  starch,  the  buckets  containing  about  two  and  one  half  gallons  each. 
A  few  days  prior  to  the  date  of  accident  she  experienced  some  pain  in 
the  abdomen  and,  on  Saturday,  the  2d  of  May,  consulted  Dr.  F,  R, 
Orella  who  examined  her  and  found  a  partial  prolapse  of  the  uterus, 
but  it  was  not  complete  and  did  not  protude  through  the  vagina.  He 
advised  an  operation  but  did  not  operate. 

On  the  following  Tuesday,  the  .")th  day  of  May,  while  in  the  course  of 
her  employment,  and  while  carrying  these  buckets  of  starch,  she  felt 
pain  and,  all  at  once,  to  use  her  own  expression,  "everything  dropped 
down,"  that  is,  the  prolapse  heeame  extreme,  the  uterus  emerging  from 
the  vagina  and  rendering  her  incapable  of  further  effort  in  her  work. 
Her  superior,  Mr.  Iluebscli,  took  her  to  her  home  in  his  automobile.  On 
the  day  following  she  placed  herself  under  the  care  of  Dr.  B.  F,  Alden, 
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who  operated  on  her  on  the  14th  day  of  May.  The  operation  waa  suc- 
cessful and,  on  the  16th  day  of  July,  Dr.  Alden  gave  it  as  hia  opinion 
that,  by  the  end  of  a  month  from  his  last  examination  of  her  {a  week 
before)  she  would  be  able  to  perforin  labor  with  the  exception  that  she 
ouglit  never  again  to  do  any  heavy  lifting. 

Defendants  deny  that  any  accident  happened  or  that  there  is  any 
liability  on  account  of  any  disability,  and  afBrm  that,  if  it  shall  be  held 
by  the  Commission  tliat  there  was  an  accident  and  disability,  and  lia- 
bility for  medical  and  surgical  services  to  cure  and  relieve  the  applicant, 
defendants  should  be  liable  for  only  so  much  of  such  medical  expense 
as  was  necessary  to  restore  applicant  to  as  good  physical  condition  as 
she  was  in  at,  or  just  before,  the  injury. 

The  case  is  exceptional.  Here  was  a  woman  sixty  years  of  age  who 
had,  for  some  little  time  at  least,  suffered  more  or  less  from  prolapse  of 
the  uterus.  This  condition  may  have  been  owing  to  the  nature  of  her 
employment,  and  the  fact  that,  for  two  and  one  half  years,  she  had  been 
on  her  feot  for  eight  hours  a  day  and  had  done  a  good  deal  of  lifting, 
not  very  heavy  at  any  one  time  but  constantly  and  with  strain.  All  at 
once  everything  gave  way,  the  uterus  sustaining  a  tearing  of  its  right 
lateral  wall. 

In  such  cases  the  Commission  has  no  choice  except  to  rely  upon 
medical  or  surgical  testimony  as  to  whether  or  not  the  injury  com- 
plained of  was  the  result  of  an  accident  and,  very  frequently,  upon  the 
evidence  of  the  operating  surgeon.  Fortunately,  in  this  case,  the  pro- 
fessional standing  of  the  operating  surgeon  is  of  such  character  that 
the  Commission  is  warranted  in  placing  a  very  high  reliance  upon  his 
conclusions.  His  conclusion  is  that  the  tearing  of  the  wall  of  applicant's 
uterus  was  the  result  of  an  accident.  There  was  no  disease.  The  tearing 
was  the  result  of  a  strain. 

This  conclusion,  taken  with  the  fact  that  applicant's  employment 
habitually  subjected  her  to  strain  and  that,  at  2  o'eloct,  at  the\ime  of 
such  a  strain,  applicant  suffered  a  pain  and  "everything  came  down," 
warrants  the  Commission  in  finding  that  the  accident  arose  out  of  and 
happened  in  the  course  of  the  employment. 

With  reference  to  responsibility  for  the  medical  and  surgical  and 
hospital  treatment  to  cure  and  relieve  from  the  effects  of  the  injury,  the 
evidence  is  clear  that  applicant's  superior,  Mr.  Huebach,  did  not  give 
her  instructions  regarding  such  treatment.  He  recommended  the 
employment  of  a  certain  physician  as  being  competent,  but  did  not 
instruct  her  to  employ  him.  Indeed,  Mr.  Huebsch  assumed  that  the 
trouble  was  the  result  of  a  disease  and  not  of  an  accident  and,  therefore, 
reported  the  ease  neither  to  the  Industrial  Accident  Commission,  as 
being  an  accident,  nor  to  bis  insurance  carrier  and,  consequently,  the 
defendant  Commonwealth  Bonding  and  Casualty  Insurance  Company 
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had  no  opportunity  to  give  instructions  as  to  medical  treatment  and 
gave  none.  This  situation  was  not,  of  course,  the  fault  of  applicant  and 
she  was  therefore  free  to  select  her  own  treatment  and  the  reasonable 
cost  of  the  same  becomes  a  proper  charge  against  the  defendants. 

"With  reference  to  defendants'  contention  that,  it  being  decided  that 
there  was  obligation  on  their  parts  to  furnish  treatment  to  cure  and 
relieve  applicant,  they  should  be  responsible  for  only  so  much  of  the  cost 
as  would  be  required  to  put  the  applicant  hack  in  as  good  a  condition  as 
she  was  in  before  the  accident  happened,  the  Commission  has  this  to  say : 
There  was,  in  this  case,  no  opportunity  to  put  applicant  back  into  the 
condition  she  was  in  before  the  walls  of  her  uterus  were  torn  without 
furnishing  treatment  necessary  to  correct  the  evil.  Therefore,  without 
passing  upon  the  issue  raised  as  a  principle  of  decision  in  other  cases, 
it  is  sufficient  to  find  in  this  case  that  the  treatment  afforded  was  neces- 
sary in  order  to  repair  the  injury  inflicted  by  accident.  However,  inas- 
much ns  the  operation  necessarily  rendered  applicant  better  off  than  she 
was  before  the  accident  happened,  and  included  the  remedying  of 
defects  not  due  to  the  accident,  it  is  only  fair  to  apportion  the  medical 
cost  between  the  parties  with  reference  to  what  was  necessary  to  be  done 
to  cure  and  relieve  the  applicant  from  the  effects  of  the  accident,  and 
what  was  needful  to  cure  and  relieve  defects  not  due  to  the  accident. 
This  has  been  approximated  by  charging  the  insurance  carrier  with 
65  per  cent  of  the  medical  cost  in  this  case,  and  applicant  with  35  per 

cent.  A.   J.    PiLLSBUBY, 

Will  J.  French, 
,  Harris  Weinstock, 

Co  mmissioners. 

(No.  303— August  31, 1914.) 
(Chapter  17S,  Laws  1913.) 
THE  OCEAN  ACCIDENT  AND  GUARANTEE  CORPORATION.   Ivtd..   Appli- 
cant, va.  JAMES  A.  WALTON,  AN  euplotee  of  Stab  Contractikq  Compakt, 
AND  PANDEL  BROTHERS,  Dc/endani. 

R.  J.  Bond,  assistant  resident  manager,  for  Applicant. 
James  A.  Wallon,  in  propria  pa'sona,  for  Defendant. 
The  defendant,  James  A,  Walton,  claimed  to  have  been  injured  on 
June  17,  1914,  while  working  for  Pandel  Brothers  in  San  Francisco  as 
a  teamster.  The  accident  was  occasioned  by  Walton  attempting  to 
remove  a  nail  from  the  foot  of  a  horse  in  his  team,  the  horse  kicking  him 
in  the  groin  and  causing  an  inguinal  hernia. 

After  hearing  the  testimony  offered,  the  Commission  found  that  the 

defendant  had  been  injured  as  claimed,  and  awarded  a  temporary  total 

disability  indemnity,  at  the  rate  of  eleven  dollars  and  twenty-five  cents 
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($11.25)  per  week  for  two  weeks.  A  temporary  partial  disability 
iDdemnity  was  also  awarded  at  the  rate  of  five  dollars  and  sixty-two 
cents  ($5.62)  per  week  commencing  with  the  17th  day  of  July,  1914, 
nnd  lasting  until  the  termination  of  his  disability  or  further  order  of 
the  Commission,  such  indemnity  to  be  discontinued,  however,  upon  the 
tender  to  the  defendant  of  a  suitable  operation  for  the  cure  of  the 
hernia  at  the  expense  of  the  applicant,  and  the  refusal  of  such  operation 
by  the  employee  or  its  acceptance  and  satisfactory  outcome.  The 
defendant  was  further  awarded  his  reasonable  medical  expenses  for 
services  rendered  to  him  witliin  ninety  days  from  the  date  of  the 
accident. 

H.  L.  WHrPE, 
Secretary. 


(No.  327— August  31, 1914.) 
(Chapter  176.  Laws  1313.) 
L.  B.  TAYLOR,  Applicant,  vh.  KISSEL  KAR  BRANCH  ai 
RONDINU  AND  INSURANCK  COMPANY,  L 

Medical  and  Scbgicai.  Services — Dibi«tions  bt  Kmploteb — Rights  ok  iNSim- 
ANCB  Cabbikr. — Wliere  the  insuronce  oarricr  offers  to  furnish  medical  treatment 
to  the  injured  employee  at  its  ex|ipnae  but  the  employer  authorizes  siieh  employee 
to  procure  medical  attention  of  his  own  choice,  such  employee  while  acting  under 
the  instructions  of  the  employer  is  entitled  to  have  the  reasonable  value  of  such 
medical  and'  surgical'  Beriices  rendered  to  him  paid  by  the  insurance  carrier. 
■Whatever  may  be  the  rights  and  duties  between  the  employer  and  insurance 
carrier  under  (he  policy  of  insurance,  the  injured  employee  has  the  right  to  look 
to  his  employer  primarily  for  his  iustniptiona  and  treatment  and  only  sec- 
ondarily to  the  insurance  carrier. 

The  facts  are  stated  in  the  opinion.  An  award  was  made  in  favor  of 
the  applicant  upon  the  basis  of  a  2J  per  cent  permanent  partial  disa- 
bility, entitiinp  him  to  65  per  cent  of  his  average  weekly  wage  each  week 
for  eleven  weeks.  The  total  smu  of  such  indemnity  amounted  to  one 
hundred  seventy-five  dollars  and  thirty-four  cents  ($175.34) .  The  appli- 
cant was  also  awarded  the  reasonable  value  of  medical  and  surgical 
services  rendered  to  him,  to  he  paid  to  the  persons  entitled  to  receive  the 
same. 

L.  B.  Taylor,  in  propria  pers'ina,  for  Applicant. 

John  J.  Fisher,  attorney,  for  Defendants. 
L,  B.  Taylor,  the  applicant  in  this  eaKo,  got  the  little  finger  of  his  left 
liand  caught  in  the  gear  of  an  automobile  in  a  shop  with  the  result  that 
the  end  of  the  finger  was  amputated  at  the  distal  joint.  He  was  first 
treated  at  the  Emei^eucy  IFaspital  in  San  Francisco  and  was  then 
directed  by  the  insurance  company  that  insured  the  employer,  Kissel 
Kar  Branch,  to  go  to  Dr.  Louis  Clive  Jacobs  for  further  treatment.     Dr. 
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Jacobs  decided  that  amputation  was  not  necessary,  whereupon  applicant 
went  to  a  physician  of  his  own  selection,  Dr.  Alfred  Roneovieri,  who 
advised  that  the  finger  be  disjointed  in  order  that  the  injured  member 
might  be  properly  cushioned  by  flesh  when  it  healed.  Applicant 
returned  to  the  insurance  carrier  and  expressed  his  dissatisfaction  with 
the  recommendation  of  Dr.  Jacobs  and  was  thereupon  directed  to  go  to 
Dr.  J.  R.  Clark  but,  Dr.  Clark  being  out  of  town,  applicant  went  to  his 
superior,  manager  of  the  employer  corporation,  and  was  by  him 
instructed  to  continue  with  his  own  family  physician,  which  applicant 
did  until  cured.  The  only  issue  involved  in  the  controversy  is  as  to 
whether  or  not  the  insurance  carrier  should  be  held  for  the  medical  and 
surgical  services  rendered  by  a  physician  not  of  the  selection  of  such 
insurance  carrier.  There  exists  some  confusion  of  mind  or  misunder- 
standing of  the  law  in  relation  to  the  rights  of  the  insurance  carrier  in 
such  cases.  The  insurance  carrier  does  not,  by  mere  substitution  for  the 
employer,  succeed  to  all  of  the  rights  of  the  employer  in  relation  to  an 
injured  employee.  The  relations  subsisting  are  those  between  employer 
and  employee  and  the  injured  employee  has  a  right  to  appeal  to  his 
employer  for  instructions  as  to  what  to  do  regarding  medical  and  surgi- 
cal treatment  whenever  injured.  Indeed,  we  may  go  further  and  state 
that  the  obligation  is  upon  the  employer  to  tell  the  injured  employee 
what  to  do  and  to  whom  to  go  for  medical  or  surgical  or  hospital  treat- 
ment and  the  employer  does  not  absolve  himself  from  this  obligation  by 
insuring  his  compensation  risks  with  an  insurance  carrier.  Too  often  the 
injured  man  is  made  to  apply  to  his  employer  and  then  to  an  insurance 
carrier  and  sent  from  one  to  another  in  search  of  treatment  which  should 
be  sent  to  him  directly  and  forthwith.  The  relationship  is  one  which 
exists  primarily  between  employer  and  employee  and  only  secondarily 
between  an  employer  and  an  insurance  carrier,  and  this  secondary  rela- 
tion can  not  deprive  the  injured  employee  of  any  of  his  rights  under  the 
act.  One  of  these  rights  is  fo  act  upon  the  insfnietions  given  him  by  his 
employer.  The  relation  between  the  employer  and  his  insurance  carrier 
is  determined  by  the  contract  of  insurance  and  not  by  the  act,  except 
that  the  injured  employee  may  enforce  against  the  insurance  carrier 
any  liability  to  him  which  exists  against  his  employer.  "In  this  case 
applicant  acted  in  conformity  with  instructions  received  from  his 
employer  and  the  insurance  carrier  is  thereby  bound  to  pay  the 
reasonable  value  of  medical  and  surgical  services  rendered  to  such 
employee.  If  the  rendering  of  such  services  was  not  in  accordance  with 
the  contract  of  insurance,  that  is  a  matter  to  be  settled  between  the 
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employer  and  his  insurance  carrier  without  involving  in  any  way  the 
rights  of  the  injured  employee.  • 

A.   J.   PlLLSBUBY, 

Will  J.  French, 
Harris  Weinstook, 
Commissioners. 

NoTB. — An  application  for  a  reliearlng  of  the  Hndlnss  and  award  In  the  above  pro- 
ceeding wae  nied  by  the  defpndantB  on  f- -    ""   ''  " ' —    ""' '     "-    — ' '-~ 

being  requested  on  the  grounri»  ihwi  ihf  p 
No  new  evidence  being  olTer 

considered,   said   petition  wat    _._.._ 

the  denial  of  the  application   tor   rebenrlng.  a   writ  of  review   was   Issued   by   the 
Supreme  Court  ot  the  State  of  California  at  the  request  of  the  defendant,  which  Is 


(No.  343— August  31,  1914.) 

(Chapter  17«,  Laws  1913.) 


The  applicant,  James  Coakley,  was  on  May  15,  1914,  employed  aa  a 
stevedore  upon  the  ship  Hanalei,  owned  by  the  defendanta.  He  claimed 
to  have  been  injured  on  the  above  date  by  a  pile  of  burlap  bales  and 
sacks  falling  upon  him,  causing  bruises  and  sprains.  The  Commission 
found  tliat  tlie  evidence  was  insufficient  to  establish  any  disability  last- 
ing beyond  tlie  waiting  period  of  two  weeks  from  the  date  of  the  acci- 
dent, and  denied  compensation. 

H.  L.  WhitEi 
Secretary. 


(No.  273— September  1,  1914.) 

(Chapter  176,  Laws  1913.) 
J.  IIATTAN.  AppliL-ant,  vs.  JOIIX  V,_.  HATTAN,  AS  coKTBAcroB,  R.  J.  SKEI>TON, 
AS    pBiNciPAi.,    AND    IXJNDON    AND    r.ANCASHlRB    GUARANTEE    AND 
A(X;iDK.NT  COMPAXY,  Dr/cndaain. 

E'EiNCiPAL  AND  SttDCOSTBACTOB  -RioiiTS  OK  In.iL'red  Em PLOY f,e.^W here  BB  em- 
ployer is  injured  while  worklnR  for  a  itnlK'on  tract  or  in  the  construction  of  a 
buil<{ing,  the  sub<x>n tractor  Is  primarily  lioble  for  his  compeDsalion  as  Lia 
immediate  employer.  The  Kencral  coDtractor  and  owner  of  the  premises,  sb 
principni.  arc  also  liable  if  ihi-  Hubronrmfliir  l>i'  uninsiin'il.  The  nward  will  bn 
made  jnintly  and  noverally  agninst  such  suhcon  tractor,  general  contractor  and 

Id. — Rights  of  Pki.ncipal — Stav  of  Kxkcction.-  -A  prindiwil  or  general  contractor 
is  enlilled  under  sPctioQ  30  of  the  Workinpn's  Conipenaaticn,  losurance  and 
Safety  Act  to  an  order  of  this  ComminHifln  stayins  execution  of  the  award 
againnt  him  until  such  pxpctition  be  returaed  unsatisfied  against  the  subcoo- 
tractor  and  immediate  employer.  Where,  however,  it  appears  that  such  stay  of 
execution  would  be  a  mere  formniity  by  reason  of  the  irresponsibiiity  of  the 
Bubcoutraclor,  such  Btay  wilt  not  be  ordered  unless  specially  requested. 
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Id.— In. — RionT  op  Principal  or  Ge.nkral  Contbactob  to  Reimbubsement, — A 

pTincipal  or  K^neral  contractor  who  has  paid  compeDeatton  to  an  injur(>d 
employee  for  nhich  tbe  subcoDtractor  is  prtiDaril;  liable,  is  entitled  under  sec- 
tion 30  (r)  oE  the  Workmen's  CompeDsation,  Insurance  and  Safety  Act,  to 
recover  the  amount  thereof  from  such  subcontractor.  Upon  the  payment  of  such 
compensation  to  the  injured  employee,  the  Commission  wilt  upon  request  make  a 
supplementary  award  in  favor  of  such  principal  or  general  contractor  against  tbe 
immediate  employer. 
Id, — RioiiTS  OF  iNstj'BASCE  Carrier  ok  rRisciPAL— Patsies t  of  Coufensation  in 

lUNORANCE    OF    RMPIJJYilEHT    OF     INJURED    EMPHJTEE    RY     SUBCONTRACTOB. 

Where  the  insurance  carrier  of  a  principal  or  general  eontractor  has  paid  com- 
pensation to  the  injured  employee  of  a  subcontractor  l)elieving  him  to  be  employed 
by  their  assured  directly,  and  said  insurance  carrier  has  not  insured  said  prin- 
cipal or  general  contractor  for  injuries  to  employees  of  an bcon tractors,  but  only 
for  injuries  to  their  own  employees,  said  insurance  carrier  is  entitled  under 
section  30  (c)  of  the  Woriimen's  Compensation,  Insurance  and  Safety  Act  to 
an  award  against  the  8ut>con tractor  for  reimbursement  for  such  compensation, 
equally  as  if  it  were  liable  under  its  policy  for  the  compensation. 
Id. — Jurisdiction  op  Industbiai.  Accident  Coumission, — The  Industrial  Accident 
Commission  has  jurisdiction  of  a  claim  hy  a  principal  or  general  contractor 
against  a  subcontractor  under  section  30  (c)  of  the  Workmen's  Compensation, 
Insurance  and  Safety  Act  for  reimbursement  for  compensation  paid  to  the 
injured  employee  of  the  subcontractor,  as  sucli  claim  is  one  arisinji  out  of,  affect- 
ing or  concerning  comiiensation,  and  is  analoKOua  to  a  right  of  aubrogation  to 
the  interest  of  the  injured  employee  whose  claim  he  bas  paid. 

The  applicant,  Joel  Hattan,  was  injured  on  February  6,  1914,  while 
working  in  Los  Angeles  in  the  immediate  employment  of  the  defendant, 
John  E.  Hattan,  a  subcontractor.  The  accident  was  caused  by  a  board 
falling  from  the  roof  of  the  building  under  construction  where  the  appli- 
cant was  employed,  striking  him  on  the  head,  causing  a  scalp  wound. 
The  rest  of  the  facts  are  stated  in  the  opinion.  The  applicant  was 
awarded  the  sum  of  nineteen  dollars  and  twenty-nine  cents  ($19.29)  for 
a  temporary  total  disability  of  one  and  two  sevenths  weeks  (excluding 
the  waiting  period  of  two  weeks  following  the  accident)  to  be  paid  by 
defendants  John  E.  Hatlan  or  R.  J.  Skelton,  the  principal.  Defendant 
John  E.  Hattan,  as  immediate  employer,  was  also  ordered  to  pay  to  the 
defendant  London  and  Lancashire  Guarantee  and  Accident  Company, 
the  reasonable  value  of  medical  and  surgical  treatment  furnished  by  the 
latter  to  the  injured  man.  The  defendant  London  and  Lancashire 
Guarantee  and  Accident  Company  was  discharged  from  all  liability  on 
the  ground  that  its  policy  of  insurance  issued  to  R.  J.  Skelton  as  prin- 
cipal covered  only  injuries  to  his  employees  and  not  injuries  to  em- 
ployees of  his  subcontractors, 

J.  Hattan,  in  propria  persona,  for  Applicant. 

John  J.  Ilai/don,  attorney,  for  defendant  London  and  Lancashire 
Guarantee  and  Acaident  Company. 

John  E.  Hattan,  in  propria  persona. 
The  injured  employee  in  this  case,  Joel  Hattan,  was  employed  by  his 
cousin,  John  E.  Hattan,  as  a  hrick  mason.    The  latter  had  taken  a  con- 
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tract  to  do  the  brick  work  on  a  building  being  erected  by  defendant, 
E.  J.  Sbelton,  a  general  contractor  and  the  owner  of  the  building.  The 
subcontractor,  John  E.  Hattan,  carried  do  compensation  insurance. 
R.  J.  Skelton  was  insured  in  the  London  and  Lancashire  Guarantee  and 
Accident  Company,  but  such  insurance  covered  only  liability  for 
injuries  to  employees  of  the  insured  and  did  not  cover  liability  for 
injuries  to  employees  of  his  subcontractors.  The  situation  is  further 
complicated  by  the  fact  that  the  said  insurance  carrier  had  by  mistake 
paid  the  medical  expenses  of  the  injured  employee  before  discovering 
that  the  latter  was  employed  by  a  subcontractor,  and  not  by  Skelton,  and 
now  seeks  to  have  the  subcontractor  reimburse  it  for  the  money  thus 
expended. 

Under  these  circumstances  the  defendant  John  E.  Hattan,  as  the 
immediate  employer,  is  clearly  liable  for  the  compensation  due  the 
applicant-  The  defendant,  R.  J.  Skelton,  is  also  liable  as  principal, 
under  section  30  of  the  Workmen's  Compensation,  Insurance  and 
Safety  Act,  as  his  subcontractor  carried  no  insurance.  The  defendant 
London  and  Lancashire  Guarantee  and  Accident  Company,  the  insur- 
ance carrier  of  R.  J.  Skelton,  is  not  liable  for  the  injury  to  the  applicant 
because  this  risk  was  not  covered  by  that  policy.  The  disability  award 
is  therefore  made  against  John  E.  Hattan  and  R.  J.  Skelton  jointly. 

Under  subdivision  3  (d)  of  section  30  of  the  act,  defendant  Skelton 
is  entitled  as  principal  to  have  the  execution  of  the  award  stayed  by 
order  of  the  Commission  until  it  has  been  returned  unsatis&ed  against 
the  immediate  employer.  Such  order  would  have  been  incorporated  in 
the  award  were  it  not  for  the  evidence  showing  that  John  E.  Hattan 
had  no  property  subject  to  execution,  making  the  return  of  the  execution 
against  him  unsatisfied  an  unnecessary  formality.  In  case  the  latter 
should  at  any  time  be  found  to  have  property  which  may  be  levied  upon, 
Mr.  Skelton  is  not  without  remedy,  however.  He  may  then  obtain  the 
order  requiring  execution  to  be  levied  against  John  E.  Hattan  first,  if 
the  judgment  has  not  been  previously  satisfied.  If,  on  the  other  hand, 
he  has  already  .satisfied  the  award,  this  Commission  will  on  request 
within  six  months  thereafter,  make  a  supplemental  award  in  Skelton's 
favor  against  John  E.  Hattan  for  the  amount  of  such  payment,  which 
supplemental  award  may  be  docketed  and  made  a  judgment  lien  for 
the  period  of  the  statute  of  limitations. 

The  other  issue  raised  is  as  to  the  right  of  the  London  and  Lancashire 
Guarantee  and  Accident  Company  to  an  award  against  defendant  John 
E.  Hattan  for  reimbursement  for  the  medical  expenses  paid  by  the 
insurance  company  for  the  care  of  the  injured  employee.    This  right  is 
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claimed  under  section  30  (c)  of  the  act  referred  to  above,  and  which 

reads  as  follows: 

(c)  "When  any  person,  other  than  the  immediate  employer,  shall 
have  paid  any  compensation  for  which  he  would  not  have  been 
liable  independently  of  this  section,  he  shall,  unless  he  caused  the 
injury,  be  entitled  to  recover  the  full  amount  so  paid  from  the 
person  primarily  liable  therefor. 

We  are  of  the  opinion  that  the  request  of  the  insurance  carrier  comes 
within  this  section.  The  section  confers  a  right  to  reimbursement  upon 
persons  made  liable  by  section  30  as  principals,  general  contractors,  or 
intermediate  contractors,  for  injuries  to  employees  of  subcontractors. 
In  accordance  with  recognized  principles  of  law,  this  section  may  be 
construed  also  to  grant  such  right  of  reimbursement  to  persons  paying 
eompensation  under  a  mistake  of  fact  as  to  their  liability  under  said 
section  30,  provided  that  the  persons  so  paying  compensation  be  not 
acting  as  officious  interraeddlers. 

Some  question  may  arise  as  to  whether  the  right  given  in  the  said 
section  30  (c)  is  to  be  enforced  by  a  proceeding  before  this  Commission 
or  by  an  action  in  the  Superior  Court.  We  believe  that  this  Commission 
has  jurisdiction,  as  the  question  raised  is  one  arising  directly  "out  of, 
affecting,  or  concerning  compensation,"  inasmuch  as  it  concerns  the 
enforcement  against  the  immediate  employer  of  his  duty  under  the  act 
to  compensate  his  injured  employee  for  disability  or  medical  expenses. 
Viewed  in  another  light,  also,  the  right  of  the  insurance  company  under 
this  said  section  is  a  right  to  reimbursement  similar  in  nature  to  a 
right  of  subrogation  to  the  claim  of  the  injured  employee,  and  the  pro- 
ceeding is  therefore  one  brought  on  behalf  of  the  injured  employee 
against  an  employer  for  compensation. 

The  claim  of  the  insurance  company  for  its  medical  expenses  has 
been  approved  by  the  medical  referee  of  this  Commission  as  to  the 
reasonableness  of  its  amount,  and  an  award  is  accordingly  made  therefor 
in  the  sum  of  thirty-four  dollars  and  fifty  cents  ($34.50)  against 
the  subcontractor,  John  E.  llattan,  as  the  person  primarily  liable. 
This  docs  not,  like  the  disability  award,  run  against  defendant  Skelton, 
inasmuch  as  the  latter  is  not  primarily  liable. 

A.   J-   PlLLSBUKY, 

Wnj,  J.  French, 
Harris  Weinstock, 

Commissioners 
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(No.  59— September  5,  1914.) 
(Chapter  176,  l^wi  1913.) 
ARVID   HAKALA.   Applicant.  ' vb.   JACOBSEX-BADK   COMFANX    (a   cobpora- 
TiON)     AND    K.    G.    LUNUSTKOM,    and    (JUAHDIAN    CASUALTY    ANI> 
GUARANTY  COMPANY  (A  coepobation ) .  Defendanti. 

Accidental  Injuby — Tbauuatic  Xevbosis. — Ad  employee  who  is  injured  by  acci- 
dent and  after  the  healiog  of  his  injuries  comptainB  of  pain  and  suffering,  loses 
weight  and  gradually  becomes  an  invalid,  without  any  physical  cause  therefor, 
and  whose  eonditioQ  is  pronounced  by  medical  exjKTlB  to  be  traumatic  neurosis. 
a  mental  or  hysterical  coadition  which  is  real  and  not  simulated,  though  without 
a  physical  basis,  is  suffering  from  disability  proximately  caused  by  acrjdent  aad 
is  entitled  to  compensation.  Such  condition  has  long  been  recognised  as  a 
natural  consequence  of  nervous  shock  accompanying  bodily  injury. 

Medical  and  Siruical  Services— Di  ecu  a  bo  e  of  Emplotee  Ab  Cubed — Tbauuatic 
Nbubosis. — Where  an  employee  injured  by  accident  is  treated  by  physidaas 
indicated  by  the  employer  or  his  insurance  carrier,  is  discharged  by  them  as 
cured,  and  subsequently  obtains  treatment  from  other  physicians,  being  in  fact 
afflicted  with  traumatic  neuronis  after  the  date  of  his  discharge,  the  employer  or 
insurance  carrier  is  liable  tor  the  reasonable  cost  of  such  subsequent  treatment. 

Id.— Sbbvices  After  Ninety  Days  Fbom  Date  of  Injury— Sit spension  of  DiaA- 
BIi.ITY  Payments,^ While  liability  for  medical  expenses  for  serrices  rendered  an 
injured  employee  ceases  at  the  expiration  of  ninety  days  from  the  date  of  the 
accident,  it  may  be  of  advantage  to  the  employer  to  continue  medical  treatment 
in  an  endeavor  to  gain  a  cure  and  relieve  himself  from  further  disability  in- 
demnity payments.  If  the  employer  desires  so  to  do,  the  Commission  will  use 
its  power  to  require  the  employee  to  submit  to  such  treatment  and  will  authorize 
a  suspension  of  payments  if  [he  employee  refuses  to  accept  or  cooperate  with  the 
C  thus  offered. 


The  facts  are  stated  in  the  opinion.  An  award  was  made  in  favor  of 
the  applicant  in  the  sum  of  eleven  dollars  and  twenty-five  cents  ($11.25) 
per  week  until  the  termination  of  his  disahility  or  further  order  of  the 
Commission,  this  amount  being  65  per  cent  of  hia  average  weekly  wages. 
The  defendant  insurance  carrier  was  further  ordered  to  pay  the  reason- 
able value  of  the  applicant's  medical  expenses  contracted  after  his 
discharge  by  the  physicians  of  the  defendant,  such  liability  being 
limited,  however,  to  expenses  contracted  witliin  ninety  days  of  the  date 
of  the  accident. 

Charles  Francis  Adams,  attorney,  for  Applicant. 

Barry  J.  Colding,  attorney,  for  defendant  Guardian  Casualty  and 
Guaranty  Company. 

Arvid  Ilakala,  the  applicant  herein,  a  native  of  Finland,  but  a  resi- 
dent of  this  country  for  five  years,  a  young  man  well  formed  and  in  good 
health,  weighing  about  one  hundred  eighty-five  pounds,  was  injured  on 
the  3d  of  January,  1914,  by  accident  while  engaged  in  the  construction 
of  the  Stockton  street  tunnel,  in  the  employment  of  Jacobsen-Bade  Com- 
pany and  K.  G.  Lundstrom,  contractors.  The  support  to  the  tunnel 
ceiling  gave  way  and  the  tunnel  caved  in  and  fell  upon  the  applicant 
while  he  was  working  upon  a  staging  about  six  feet  from  the  ground. 
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His  injury  resulted  in  a  sprained  back  and  wrenched  shoulder,  bruises 
and  contusions.  The  Guardian  Casualty  and  Guaranty  Company,  being 
the  insurance  carrier  for  the  Jacobsen-Bade  Company  and  K.  G.  Lund- 
strom,  immediately  assumed  charge  of  the  case  and  sent  the  injured 
man  to  the  German  Hospital,  placing  him  in  charge  of  Drs.  Joseph 
L.  Howard  and  Robert  D.  Williams.  He  remained  in  the  hospital  for 
one  week  and  was  under  the  treatment  of  such  physicians  until  the  15th 
day  of  January,  when  he  was  discharged  as  not  needing  further  medical 
treatment.  However,  he  was  paid  four  weeks'  compensation  for  total 
disability  up  to  the  15th  of  February. 

Peeling  that  he  was  not  well  enough  to  work  Hakala,  on  the  20th  of 
January,  placed  himself  in  the  care  of  Dr.  J.  M.  Toner  and  his  assistant, 
Dr.  G.  B.  Wilcox.  Compensation  payments  having  been  terminated,  as 
above  stated,  Hakala  began  this  proceeding  on  the  26th  of  March.  The 
only  issue  involved  in  the  controversy  was  as  to  the  nature  and  extent 
of  the  disability. 

On  the  6th  of  March,  at  the  suggestion  of  defendants,  Hakala  was 
attended  by  Dr.  Morton  R  Gibbons,  medical  director  for  the  Industrial 
Accident  Commission,  who  reported  in  substance  as  follows : 

"A  fairly  well  nourished  and  developed  individual  apparently 
nervous  and  apprehensive.  Casual  inspection  shows  no  sign  of 
injury  nor  deformity.  The  right  shoulder  joint  appears  limited  in 
its  various  motions.  The  right  upper  extremity  apparently  shows 
about  one  fourth  of  normal  strength  in  the  various  muscular  efforts. 
Patient  has  his  mind  thoroughly  directed  to  a  certain  creaking 
sound  and  a  crepitation-like  feeling  over  scapuls  and  shoulder. 
This  is  more  marked  over  the  right  side.  Examination  of  muscu- 
lature shows  no  atrophy  and  the  tone  of  the  muscles  appears  good. 
Reflexes  are  even  and  equal  in  all  the  muscles  of  the  upper  extrem- 
ity but  the  patellar- reflexes  are  exaggerated  to  three  or  four  times 
the  normal.  There  in  a  sensitiveness  over  the  dorsal  spine  and 
sensitiveness  to  pressure  over  both  scapula,  especially  the  right. 

"It  is  my  opinion  that  this  individual  is  a  neurasthenic;  that  he 
actually  feels  pain  in  extent  far  greater  than  the  same  condition  in 
an  ordinary  individual  would  occasion;  that  while  he  is  not  an 
intentional  malingerer  his  mental  condition  nevertheless  makes  him 
practically  so.  I  told  him  that  this  was  his  condition  and  that  the 
best  thing  for  his  present  and  future  condition  was  to  go  to  work." 

Notwithstanding  this  statement  that  there  was,  so  far  as  Dr.  Gibbons 
could  ascertain,  no  objective  condition  warranting  his  state  of  mind  or 
health,  Hakala  continued  to  go  down  hill  rapidly.  By  the  time  of  the 
holding  of  the  hearing  (April  15,  1914)  Hakala  had  lost  in  the  neigh- 
borhood of  thirty  or  thirty-five  pounds  in  weight  and  seemed  to  be  a 
physical  wreck.  The  evident  seriousness  of  his  condition  prompted  the 
Commission  to  make  extraordinary  effort  to  ascertain  the  nature  and 
extent  of  his  injury,  and  to  this  end,  on  the  29th  of  ^lay,  he  was  sub- 
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mitted  for  examination  to  Dr.  W.  P.  Schaller,  a  nerve  specialist  of  high 
standing,  who  reported  in  substance,  that  Hakala  showed  no  organic 
disease  and  no  paralysis  Imt  tlint  he  was  totally  unable  to  perform  bis 
n^ual  duties,  and  his  condition  growing  worse.  He  diagnosed  the  case  as 
one  of  traumatic  neurosis  and  aftirmcd  that  the  condition  was  not  simu- 
lated. In  order  to  make  assurance  as  sure  as  possible  Hakala  was  also 
submitted  to  examination  at  the  hands  of  Dr.  M.  E.  Rumwell,  a  noted 
eui^eon.  For  this  purpose  the  patient  was  put  in  Lane  Hospital  and 
was  kept  under  observation  for  two  days.  Dr.  Rumwell  reported  sub- 
stantially as  follows; 

"Prom  a  surgical  point  of  view  nothing  new  was  elicited  and  the 
examination  confirmed  T)r.  Schallcr's  opinion  of  traumatic  neu- 
rosis or  traumatic  hysteria.  This  man,  as  far  as  we  can  ascertain, 
was  well  and  strong.  He  had  his  accident  and  at  the  present  is  the 
picture  of  extreme  muscular  weakness  without  any  organic  lesion 
being  demonstrable;  certainly  there  is  nothing  of  a  surgical  nature 
to  be  found  out.  I  believe  that  the  future  treatment  of  this  case 
should  be  neurological  and  coincide  with  the  opinion  of  Dr.  Schaller 
as  to  the  handling  of  the  ease  at  this  time." 

This  was  dated  June  1st.  The  recommendation  as  to  treatment  made 
by  Dr.  Schaller  was  psychotherapy  for  at  least  one  month  witb  the 
recommendation  that,  if  condition  from  time  to  time  does  not  materially 
improve,  an  additional  month  for  such  treatment  be  given. 

Numerous  X-ray  photographs  were  taken  of  the  patient  by  Dr.  W.  W. 
Boardman  and  Dr.  Anna  K.  Davenport.  There  were  some  differences 
of  opinion  between  these  two  specialists  in  the  reading  of  the  X-ray 
photographs.  Dr.  Boardman  finding  nothing  serious  the  matter,  but 
Unding  a  fracture  of  the  upper  dorsal  spine  involving  limited  articu- 
lating process,  furnishing  no  evidence  of  a  crushing  fracture  of  the 
bodies  of  any  of  the  vertebra,  nor  any  definite  fracture  of  any  of  the 
ribs.  Dr.  Davenport  found  a  more  serious  condition,  involving  the  tear- 
ing away  of  the  rib  from  the  joint  and  rupture  of  some  of  the  muscles 
and  the  spine  somewhat  out  oJ  line,  the  body  of  one  of  the  vertebne 
being  pushed  down  slightly  <n  the  light  on  the  vertebra;  below  it. 
Because  of  this  difference  bet«i;en  experts  the  plates  were  submitted  to 
Dr.  Howard  C.  Naffziger,  wh"  c'V'neidcd  with  Dr.  Boardman 's  views. 

These  facts  are  set  forth  with  '  he  view  of  showing  to  what  pains  the 
Industrial  Accident  Commission  iroes  to  ascertain  the  nature  and  extent 
of  disability.  As  a  result  of  thesi?  examinations  and  the  testimony  taken, 
the  Commission  reached  the  conclusion  that  the  disability  had  not  ceased 
and  still  persisted  at  the  time  of  making  this  award  and  that  the  appli- 
cant is  entitled  to  receive  eompeusntion  during  the  continuance  of  such 
disability. 
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Another  issue  arises  as  to  what  disposition  shall  he  made  of  the  bills 
of  Drs,  Toner,  "Wilcox  and  Davenport  for  services  rendered  to  ascertain 
the  nature  and  extent  of  the  disability  and  to  cure  and  relieve  the 
patient  therefrom.  The  determination  of  this  issue  also  is  not  without 
difficulty.  The  law  gives  the  employer  the  right  to  select  the  medical 
and  surgical  treatment  and  when  the  employer  has  done  so  and  the 
physician  whom  he  has  placed  in  charge  declares  the  patient  cured  and 
not  needing  any  further  medical  and  surgical  treatment,  the  employer 
or  his  insurance  carrier  are  warranted  in  terminating  the  disability 
indemnity  payments  and  leaving  it  for  the  injured  person  to  take  the 
requisite  steps  to  enforce  his  rights,  if  he  feels  that  his  disability  has  not 
terminated. 

But,  while  the  employer  and  the  insurance  carrier  are  warranted  in 
taking  the  action  above  outlined,  that  does  not  absolve  them  from  lia- 
bility for  further  medical  treatment  if,  as  a  ftsult  of  the  hearing,  the 
evidence  shall  show  that  the  physicians  in  charge  were  in  error  and  that 
other  and  further  medical  treatment  was  necessary  to  cure  and  relieve 
the  injured  person  from  the  effects  of  his  injury.  That  is  a  risk  which 
the  employer  and  the  insurance  carrier  take  when  they  rely  upon  the 
advice  of  the  physician  whom  they  have  selected  to  handle  the  case.  In 
this  ease  the  evidence  proved  that  the  physicians  in  charge  were  mis- 
taken and  that  other  and  further  treatment  was  necessary  to  cure  and 
relieve  the  injured  man.  When  the  insurance  company's  physician 
discharged  a  patient  he  was  at  liberty  to  select  any  treatment  that 
seemed  to  him  to  be  good  and  the  cost  and  expense  of  this  treatment 
becomes  a  proper  charge  against  the  insurance  carrier  when  and  only 
when,  as  in  this  ease,  the  evidence  does  justify  the  conclusion  of  the  Com- 
mission that  further  treatment  was  requisite  to  effect  a  cure.  Accord- 
ingly, an  award  is  made  covering  the  claim  of  the  physicians  above 
mentioned. 

It  may  at  first  seem  arbitrary  and  unjust  to  charge  an  employer  and 
insurance  carrier  with  a  disability  indemnity  and  the  cost  of  medical 
treatment  when,  as  in  this  case,  there  is  no  ascertainable  lesion  or  frac- 
ture or  physical  injury  justifying  the  disability,  but  it  has  long  been 
known  that,  as  a  result  of  a  physical  injury,  there  may  be  a  mental 
derangement  which  does  constitute  a  most  serious  and  stubborn  form  of 
physical  disability.  It  is  probably  true  in  this  ease,  as  in  many  others, 
that  there  is  nothing  that  ails  the  man  that  thinking  so  does  not  make 
so,  but  his  thinking  so  has  reduced  him  from  a  powerful  man  of  one 
hundred  eighty-five  (185)  pounds  to  a  thoroughly  emaciated  physical 
wreck  wholly  incapable  of  earning  his  living  at  manual  labor.  It  would 
be  impossible  for  any  one  to  simulate  the  disability  and  carry  the  simu- 
lation far  enough  to  reduce  his  avoirdupois  by  nearly  fifty  (50)  potmda 
and  his  strength  to  that  of  a  confirmed  invalid.  -  -  ■ 
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That  this  condition  of  affairs  has  long  been  known  to  the  courts  is 
further  evidenced  by  referi'ncL*  to  the  case  of  Annie  L.  Sloane  et  al.  vs. 
Southern  California  Railway  Company,  before  the  Supreme  Court  of 
the  State  of  California,  reported  in  volume  111,  page  680.  In  rendering 
the  decision  of  the  court  in  this  case,  Mr.  Justice  Harrison  in  part 
said  (1896) : 

"The  interdependence  of  the  mind  and  body  is  in  many  respects 
so  close  tliat  it  is  impossible  to  distinguish  their  respective  influence 
upon  each  other.  It  must  be  conceded  that  a  nervous  shock  or 
paroxysm,  or  a  disturbance  of  the  nervous  system,  is  distinct  from 
mental  anguish,  and  falls  within  the  physiological,  rather  than  the 
psychological,  branch  of  the  human  organism.  It  is  a  matter  of 
general  knowledge  that  an  attack  of  sudden  fright  or  an  exposure  to 
imminent  peril  has  produced  in  individuals  a  complete  change  in 
their  nervous  system,  and  rendered  one  who  was  physically  strong 
and  vigorous  weak  mad  timid.  Such  a  result  must  be  regarded  as 
an  injury  to  the  body  rather  than  to  the  mind,  even  though  the 
mind  be  at  the  same  time  injuriously  affected.  Whatever  may  be 
the  influence  by  which  the  nervous  system  is  affected,  its  action 
under  that  influence  is  entirely  distinct  from  the  mental  process 
which  is  set  in  motion  by  the  brain.  The  nerves  and  nerve  centers 
of  the  body  are  a  part  of  the  physical  system,  and  are  not  only 
susceptible  of  lesion  from  external  causes,  hut  are  also  liable  to  be 
weakened  and  destroyed  from  causes  primarily  acting  upon  the 
mind.  If  these  nerves  or  the  entire  nervous  system  is  thus  affected, 
there  is  a  physical  injury  thereby  produced,  and,  if  the  primal 
cause  of  this  injury  is  tortious  {in  the  case  under  consideration, 
traumatic)  it  is  immaterial  whether  it  is  direct,  as  by  a  blow,  or 
indirect  through  some  action  upon  the  mind." 

There  are  many  other  cases  on  record  holding  to  the  same  effect. 

There  remains  the  question  of  what  to  do  with  an  injured  person 
in  this  condition  after  the  ninety  (90)  days  during  which  the  employer 
and  his  insurance  carrier  are  chargeable  with  the  cost  of  medical  and 
sui^cal  treatment  to  cure  and  relieve.  This  period  elapsed  on  the  3d 
of  April,  and  there  is  no  power  in  the  control  of  the  Commission  to 
require  any  further  treatment  at  the  cost  of  either  employer  or  his 
insurance  carrier,  hut  the  evidence  of  prominent  specialists  makes  it 
certain  that  such  treatment  is  required.  Tlie  insurance  carrier  has 
then  confronting  it  the  alternative  of  paying  for  services  to  cure  and 
relieve  with  a  chance  of  that  treatment  proving  successful,  or  of  continu- 
ing the  disability  payments  until  either  the  patient  dies  or  gets  well,  or 
until  the  disability  has  amounted  to  three  times  the  average  annual 
earnings  of  the  injured  employee,  or,  in  the  event  that  such  disability 
shall  become  chronic,  confirmed  and  permanent,  perhaps  a  pension 
during  the  life  of  such  injured  employee.  We  think  that  the  insurance 
carrier  will  do  well  seriously  to  consider  which  of  these  courses  of  action 
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it  will  pursue,  for  its  own  as  well  as  the  injured  man's  advantage,  and 
this  Commission  is  inclined  to  the  opinion  that  in  such  cases  it  is  well  for 
employers  and  insuranee  carrier  to  waive  the  ninety  (90)  day  limitation 
of  obligation  to  furnish  treatment  and  to  bring  to  bear  upon  the  ease 
the  beet  that  medical,  surgical  and  psychological  science  can  afford,  to 
restore  the  patient  to  normal  health.  If  such  a  course  is  determined 
upon  this  Commission  will  use  the  power  it  possesses  to  require  the 
patieat  to  submit  himself  to  such  treatment  and  will  authorize  a  sus- 
pension of  the  payments  of  disability  benefits  in  the  event  of  neglect  or 
refusal  to  cooperate  with  the  treatment  furnished. 

A.    J.    PiLLSBDBT, 

Will  J.  French, 

Commisaioners. 

Note. — An  application  for  a  rehearing  o(  the  flndinga  and  award  in  (hla  proceeding 
was  filed  with  the  CommlsaLon  on  Octuber  a.  1914,  Bnd  denied  on  October  S.  1914.  tor 
the  reason  that  no  new  evidence  whs  olTered  and  that  the  Issues  in  said  case  had 
been  theretofore  fully  considered. 


(No.  304— September  5,  1914.) 

(Chapter  ITG,  Uiwb  1913.) 


Pboxiuate  CAuaK — Dkath  feom  Gancbenb. — The  evideoce  sUowed  that  the 
deceased  employee  died  on  June  24th  from  saURrene  of  the  great  toe  sjireadiug 
upward  through  the  body,  and  that  the  said  great  toe  was  crushed  by  accident 
arising  out  of  the  employment  on  June  Otb,  the  gaagrPDc  following  in  due  course 
thereafter.  HcUt.  that  the  death  was  proximately  caused  by  accidental  injury 
arising  out  of  the  employment, 

JIfrs.  Amiie  Belle  Meyer,  in  propria  persona,  for  Applicant. 

F.  B.  Ooodrich,  claims  agent,   for  defendant  Pacific  Light  and 
Power  Company. 

B.  0.  Wills,  manager,  for  defendant  Royal  Indemnity  Company. 
This  is  an  application  by  a  widow  for  a  death  benefit.  Her  husband, 
John  B.  Meyer,  died  on  June  24,  1914,  from  blood  poisoning,  the  result 
of  the  crushing  of  his  great  toe  on  June  6,  1914,  by  an  oil  drum  while 
aiding  in  unloading  such  drums  from  a  ear  in  the  course  of  his  employ- 
ment with  defendant  Pacific  Light  and  Power  Company  at  Eagle  Rock 
Canyon,  near  Los  Angeles.  The  Commission  found  that  deceased  had 
met  with  the  accident  on  June  6, 1914,  as  alleged,  and  that  the  gangrene 
and  death  followed  naturally  therefrom.  An  award  was  made  in  favor 
of  the  applicant  of  three  times  the  average  annual  earnings  of  her 
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husband,  amountiDg  to  two  thouBand  seventy-nine  dollars  ($2,079.00), 
and  payable  at  the  rate  of  eight  dollars  and  sixty-six  cents  ($8.66)  per 
w«ek. 

H  L  White 
S        ay 


rt    4       rs     t 


(No.  340— September  5,  1914.) 

(Chapter  176.  I.aws  1313.) 
MANURL  MALDAN'ADO,   Applic. 
FIELD  COMPANY  (a  corpob, 
(A  COBPOBATION ) ,  Dejcndonts. 

James  W.  Cochrane,  attorney,  for  Applicant. 

D.  S.  Stuhhs,  attorney,  for  Defendants. 
Manuel  Maldanado,  applicant  herein,  was  injured  at  San  Francisco, 
California,  on  May  8,  1914,  by  the  slipping  of  a  heavy  barrel  which  he 
was  lifting,  causing  the  crushing  of  his  middle  finger  and  the  loss  of  the 
tip  thereof.  Compensation  was  paid  by  the  insurance  carrier  in  the 
sum  of  thirteen  dollars  and  thirty-eight  cents  ($13.38)  for  one  and 
three  sevenths  weeks'  disability.  The  applicant,  claiming  a  permanent 
stiffness  of  the  finger,  filed  this  application  on  July  22, 1914.  The  Com- 
mission found  upon  tlie  medical  testimony  advanced  that  there  was  no 
permanent  disability  but  only  a  tenderness  of  the  finger  which  would 
pass  away  upon  its  becoming  hardened  after  ordinary  use  at  work. 
Compensation  was  allowed,  in  addition  to  the  amount  previously  paid 
by  the  defendant,  in  the  sum  of  four  dollars  and  sixty-nine  cents  ($4.69) 
for  one  week's  temporary  partial  disability. 

H.  L.  "Whitb, 
Secretary. 
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(No.  342— September  5,  1914.)       • 
(Chapter  176.  I^ws  1013.) 
FLORi:S   QUKINKS.   AppUraiit,   vr.  D.  Sr.VRTlX  and  PACIFIC  COAST  CAS- 
UAI.TY  COMPANY,  Dc/onrfond. 

Samuel  S.  ValemucJa,  interpreter,  for  Applicant. 

Albert  C-  Molfino,  attorney,  for  defendant  D.  Martin. 

Dr.  C.  T.  Cutting,  medical  director,  for  defendant  Pacific  Coast 
Casualty  Company. 
Flores  Queines,  alias  Florencio,  claimed  to  have  been  injured  on 
ftlay  12,  1914,  while  in  the  employment  of  defendant  D.  Martin  at  the 
Union  Iron  Works,  San  Francisco,  as  a  laborer.  The  applicant  was 
engaged  on  this  date  to  draw  water  from  the  boilers  of  the  ship  La 
Havra,  then  in  dry  dock,  and  while  so  doing,  fell  into  a  bole  in  the  floor 
of  the  fire  room,  bruisin*  his  foot  and  leg.  The  evidence  showed  that 
the  fall  was  very  slight  and  that  there  was  no  permanent  disability  as 
claimed.  That  while  there  was  a  permanent  defect  in  the  leg,  such 
defect  was  in  fact  due  -to  an  old  condition  arising  from  infantile 
paralysis.  The  evidence  further  showed  that  the  applicant  had  con- 
tinued at  work  for  some  time  after  his  in.iury  without  complaining  there- 
from. Compensiition  was  denied  on  the  ground  that  the  applicant  had 
failed  to  establish  any  disability  as  a  result  of  the  said  accident  lasting 
beyond  the  waiting  period  of  two  weeks. 

H.  L.  White, 
Secretary. 

(Xo.  25.5— September  17,  1914.) 

(Chapter  176.  IfStrs  11113.) 

CHAKLKS  W.   ELY.  Applivant.  vs.  MAllYI.AXD  CASUALTY  (X)MPANV  and 

BILICKE-KUWAN  CO.MMKItCIAL  BUILDING   COMPANY,  Defendants. 

TkMPORAKY   DifiADILITY— FIaCNIMIS    NoT    UlMl.MSIlED   AFTEB   ACCIDENT. Where   SD 
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FBOCEDUBI   Of    THE  IMDUSTBIAI,    ACCIDENT    COUMISSION — PRIVILEGE    OF    RCOPENINa 

Case. — Where  compensatioD  is  denied  because  no  pennaaeDt  disability  is  shown, 
but  there  is  a  possibility  that  present  unhealed  injuries  may  result  in  permanent 
disabilitr  lat«r,  the  award  against  the  applicaot  will  be  made  subject  to  the 
right  o(  the  Industrial  Accident  Commission  to  reopen  the  proceeding  at  anj 
time  within  two  hundred  forty-live  weeks  upon  a  showing  that  permanent 
disability  has  resulted. 

The  accident  oceurred  in  Los  Angeles.  The  rest  of  the  facts  are 
stated  in  the  opinion.  Compensation  was  denied,  subject  to  the  further 
order  of  the  Commission  within  two  hundred  forty-five  weeks  if  a  per- 
manent disability  should  develop  as  a  result  of  the  accident. 

Charles  W.  Ely,  in  propria  persona,  for  Applicant. 
V.    6.    North,    agent    for    Maryland    C'asoalty    Company,    for 
Defendants. 

The  applicant  in  this  cause,  Charles  W.  Ely,  was  injured  on  Februarj- 
19,  1914,  by  having  his  hand  caught  in  an  elevator,  bending  the  thumb 
back  upon  the  wrist  and  badly  spraining  it,  hut  without  dislocating  it. 
He  was  treated  for  two  weeks  by  a  physician  furnished  by  the  insur- 
ance carrier,  and  pronounced  cured.  Feeling  that  all  was  not  right, 
however,  he  consulted  another  physician  on  March  31,  1914,  and  com- 
menced to  undertake  electrical  treatments.  The  choice  of  another  phy- 
sician shortly  becoming  known  to  the  insurance  carrier,  the  latter 
promptly  notified  Mr.  Ely  that  they  would  not  be  liable  for  any  treat- 
ment not  furnished  by  physicians  of  their  own  choice.  The  applicant 
was,  however,  offered  the  services  of  another  physician  furnished  by 
the  insurance  company,  which  he  accepted,  continuing  at  the  same  time 
the  electrical  treatment.  There  is  a  conflict  in  the  evidence  as  to 
whether  the  second  doctor  furnished  by  the  insurance  carrier  advised 
the  applicant  to  continue  such  electrical  treatment. 

Upon  the  evidence  we  are  not  convinced  that  the  applicant  is  entitled 
to  an  award.  As  he  continued  in  his  former  employment  at  the  same 
wages  with  the  loss  of  only  a  day  or  two  at  the  time  of  the  accident, 
he  is  not  entitled  to  a  temporary  disability  benefit.  Compensation  is 
awarded  only  for  loss  of  earnings  due  to  accidental  injury,  and  not 
for  pain  and  euflfering  not  accompanied  by  loss  of  earnings  beyond  the 
two  weeks  waiting  period. 

The  evidence  also  fails  to  establish  a  permanent  disability,  thereby 
eliminating,  for  the  present,  all  disability  compensation. 

Upon  either  view  of  the  eonfiieting  evidence  as  to  direction  to  con- 
tinue the  electrical  treatment,  the  applicant  is  not  entitled  to  an  award 
therefor.  If  he  continued  such  trealment  upon  his  own  initiative,  he 
can  not  charge  the  bill  to  the  insurancp  carrier,  as  the  latter  has  not 
neglected  or  refused  seasonably  to  furnish  necessarj'  treatment.  If,  on 
the  other  hand,  he  were  directed  by  the  insurance  carrier's  physician 
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to  receive  the  electrical  treatmeat,  the  obligation  of  the  latter  to  pay 
for  the  same  is  a  matter  of  contract  between  the  insurance  carrier  and 
the  physician  so  employed  and  not  a  liability  imposed  upon  the  insur- 
ance carrier  by  the  Workmen's  Compensation,  Insurance  and  Safety 
Act.  The  only  liability  placed  upon  the  employer  or  insurance  carrier 
by  the  statute  is  to  pay  for  medical  or  surgical  attention  procured  by 
the  injured  employee,  in  the  event  that  said  employer  or  insurance 
carrier  have  neglected  or  refused  seasonably  to  oflEer  medical  treatment, 
which  is  not  the  case  here. 

There  is  evidence  sufficient  to  raise  a  presumption  that,  at  some  future 
time,  the  injury  complained  of  may  become  certainly  and  definitely 
permanent  in  character,  but  possibly  not  for  more  than  a  year  hence. 
If  such  shall  prove  to  be  the  ease,  this  Commission  will,  upon  proper 
notice  to  the  parties,  reopen  the  case  at  any  time  within  two  hundred 
forty-five  (245)  weeks  from  the  date  of  accident  and  make  such  a 
permanent  disability  award  as  the  facts  may  then  warrant. 

A.    J.    PiLLSBURT, 

Harris   Weinstock, 

Commissioners. 


(No.  287-September  17,  1914.) 

{Chapter  n«.  Laws  1313.) 

WILLIAM  L.  ItKICII,  Applicant,  va.  CITY  OF  IMPEBIAr,  (*  municipal 

cobporation),  Detendant. 

Industbiai.  Accident— Inbasiti  Caused  by  Injdbibs  to  Fellow  Employees  in 
CorBKE  OK  Kmpi^ymknt. — Wliprc  an  pmplo.vee  is  present  at  tbe  sopiie  of  the 
death  by  accidrnt  ot  wvpral  i>l  liia  tpHow  piii[iliiyefs  whil''  they  are  workinjt  upon 
the  premises  of  the  employer,  and  wbere  such  employee  attempts  to  aid  In  the 
rescue,  ood  becomes  insane  as  a  result  of  the  mental  and  emotional  shock  inci- 
dent to  the  excitement,  peril  and  sense  of  duty  to  aid  in  the  rescue  of  his 
co-workers,  such  insanity  Is  a  disability  caused  by  accident.  A  mental  braak- 
Am\a  is  in  no  way  (lifFerent  from  n  physical  breakdown  in  this  rpKjiiwt.  All  that 
is  necessary  to  entitle  the  applicant  to  compensation  under  such  circumstances 
is  that  his  mental  or  physical  breakdown  he  proximately  caused  by  accident 
occurring  in  the  course  of  tbe  employment. 

I'BO.^IMATE      OaL'SK — IiNSAKlTT INJUBIE.S      TO      FEIJJJW      EMPLOYEES, — Where      BD 

employee  becomes  insane  following  );reat  excitement  and  mental  shock  incident 
to  the  peril  and  attempted  rescue  of  fellow  workmen,  in  the  course  of  bis 
employment,  and  where  such  excitement  is  shown  to  be  an  effective  cause  of  the 
mental  breakdown,  and  no  intervcninK  cause  for  insanity  or  insane  condition  or 
predisposition  thereto  prior  to  the  accident  Is  in  evidence,  such  accident  is  the 
proximate  cause  of  the  insanity. 

COI-KSK     CF     TUB     KmPI.OVMKNT— r^-.J  IRLKS     TO     fniLKB     WOBKll  KN,     OaTSINO      NkKV- 

Ot"s  Shock  to  the  Applicant. — The  imssibility  of  heing  brought  face  to  face 
with  some  gruesome  and  ahockiuj;  injury  to  a  fellow  workman,  is  by  itself  a  risk 
of  any  employment.  Where,  in  addition,  there  is  a  necessity  of  immediate  rescue, 
such  emiiloyee  is  naturally  placed  under  n  ereater  nervous  strain  and  impelling 
sense  of  ohli^iation  to  aid  those  in  peril,  by  reason  of  his  beine  a  fellow  employee 
and  familiar  with  tbe  premises  and  means  available  for  rescue,  than  would  be 
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(elt  by  a  volunteer  from  outside  of  the  employinent.  Sach  nervous  shock,  there- 
fore, arises  out  of  and  is  incidental  to  the  employment,  and  should  be  com- 
pensated for,  if  it  definitely  causes  the  injury. 

The  facts  are  stated  iu  the  opinion.  An  award  was  made  in  favor  of 
the  applieant  for  a  temporary  total  disability,  continuing  up  to  the  date 
of  the  hearing  and  for  an  undetermined  period  thereafter.  The 
defendant  was  required  to  pay  the  sum  of  $10.37  per  week  for  sixteen 
and  three  sevenths  weeks,  this  being  for  the  period  up  to  the  date 
of  the  hearing  in  the  case  (July  13th}  and  amounting  to  the  sum  of 
$170.36. 

The  applicant  was  further  awarded  the  said  sum  of  $10.37  per  week 
from  and  after  the  13th  day  of  July,  lfll4.  until  the  termination  of  his 
disability  or  the  further  order  of  the  Commission,  subject,  however,  to 
a  re -examination  of  this  portion  of  the  award  at  the  instance  of  either 
party  or  of  the  Commission,  at  any  time,  to  determine  whether  the  dis- 
ability had  ceased,  or  had  become  permanent. 

Haskell  &  Keeler,  attorneys,  for  Applicant, 
3.  N.  Dyke,  city  attorney,  for  Defendant." 

On  the  5th  day  of  March,  1914,  one  William  L.  Reich  was  employed 
as  a  pump  tender  at  the  sewage  disposal  plant  of  the  defendant  City 
of  Imperial.  It  became  necessary  on  that  day  to  make  some  repairs 
on  pipes  running  into  one  of  the  septic  tanks,  and  the  city  superintend- 
ent and  three  men  accordingly  went  out  to  the  plant  to  work  with  Reich 
in  making  such  repairs.  During  the  forenoon  one  of  the  employees 
worked  in  the  tank  at  intervals,  but  reported  the  presence  of  gas  ren- 
dering it  impossible  to  stay  down  very  long  at  a  time.  Plans  were 
therefore  made  to  insert  a  blower  and  vent  pipe,  but  before  this  had 
been  done  one  of  the  men  ventured  into  the  tank  again  and  was  over- 
come by  an  unexpectedly  large  aecunnilation  of  sewer  gas.  A  second 
workman,  followed  by  the  superintendent,  entered  the  tank  to  rescue 
the  unconscious  man,  and  those  were  in  turn  overcome.  The  two  remain- 
ing employees,  Reich  and  one  Morrison,  attempted  for  a  few  minutes 
to  rescue  the  three  men  in  danger,  but  shortly  gave  up  the  task,  Morri- 
son going  to  the  nearest  building  for  help.  Aid  was  secured  and  a 
phj'sieian  summoned,  but  when  the  workmen  were  finally  gotten  out 
two  of  them  were  dead,  and  the  superintendent  nearly  so. 

The  first  man  to  reach  the  scene  of  the  tragedy  at  Morrison's  sum- 
mons testified  that  Reich  was  found  wondering  about  in  a  hysterical 
condition.  For  four  or  five  days  thereafter,  Reii'h  was  violently  insane. 
imagining  continually  that  he  heard  the  calls  of  the  dying  men,  and 
was  confined  in  a  padded  cell  in  a  hospital  where  he  was  placed  by  the 
city.     Since  that  time  he  has  been  mentally  deranged,  although,  at  the 
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time  of  the  hearing,  July  13,  1914,  his  spells  of  irrationality  were 
recurring  less  frequently,  and  the  prospects  of  ultimate  recovery 
seemed  excellent. 

There  is  a  conflict  in  the  testimony  as  to  whether  Reich  at  the  time 
of  the  tragedy  went  into  the  septic  tank.  He  claims,  and  this  claim  is 
substantiated  by  his  wife,  a  witness  to  the  tragedy,  that  he  had  been 
in,  and  was  overcome  by  the  gas,  and  that  his  insanity  is  due  in  a  large 
measure  to  toxic  poisoning  by  the  sewer  gases.  Morrison,  the  rescuing 
party  summoned  by  him,  and  the  physician  who  arrived  very  shortly 
after,  however,  testified  that  Reich  was  deranged  at  all  times  when  they 
saw  him,  and  did  not  go  into  the  tank  or  aid  in  the  rescue  work.  While 
there  is  a  period  of  perhaps  five  or  ten  minutes  during  which  Morrison 
was  away  summoning  help  not  accounted  for  by  any  of  the  witnesses, 
the  probability,  as  it  seems  to  this  Commission,  is  that  Reich  did  not 
enter  the  tank  at  the  time  of  the  accident  and  that  his  disability  is  dne 
to  mental  and  emotional  shock  caused  by  the  tragedy,  and  the  excite- 
ment of  the  rescue,  and  not  to  poisoning  hy  the  gases. 

The  issue  is  thus  sipiarely  presented,  whether  an  employee  who  tem- 
porarily or  permanently  loses  his  mind  hy  reason  of  the  shock  of  some 
great  catastrophe  occurring  during  the  course  of  his  employment  is 
entitled  to  compensation.  We  think  that,  the  cnu.se  being  clearly  shown 
to  be  such  accident  in  the  course  of  such  employment,  he  is  so  entitled. 

Accidental  injuries  are  of  many  kinds.  They  may  be  physical,  phys- 
ical and  mental  comhined,  or  mental  solely  in  their  nature.  Sudden 
fright,  the  receipt  of  had  news.  Or  events  arousing  the  emotions  to  the 
highest  pitch,  have,  in  many  cases,  been  known  to  produce  insanity 
though  not  accompanied  by  bodily  injury.  All  that  is  necessary,  there- 
fore, to  entitle  the  applicant  to  compensation  under  such  circumstances 
is  that  his  mental  or  nervous  breakdown  he  proximately  caused  by  acci- 
dent occurring  in  the  course  of  his  employment. 

In  the  present  ease  the  facts  are  clear.  The  condition  of  the  applicant 
was  diagnosed  by  the  medical  referee  appointed  by  this  Commission,  Dr. 
George  G.  Hunter,  of  Los  Angeles,  in  the  following  words: 

"In  my  mind,  the  general  condition  answers  more  accurately 
to  a  profound  hysteria  with  maniacal  manifestations  in  the  early 
stage,  I  am  of  the  belief  that  the  cause  of  his  disturbance  was 
emotional  rather  than  tosic,  but  the  latter  consideration  may  be  a 
very  important  one,  especially  so  if  it  can  be  shown  beyond  doubt 
that  the  man  actually  went  into  the  pit  himself.  I  do  not  believe 
the  sudden  outburst  with  its  hysterical  character,  nor  the  long 
duration  and  intermitteney  of  his  trouble,  eonld  be  explained  on 
the  ground  of  a  sudden  intoxication.  Ultimately  I  believe  the  man 
will  recover  entirely." 

This  physical  condition  of  profound  hysteria  of  emotional  origin  was 
beyond  doubt  proximately  caused  by  the  excitement  and  sense  of  duty 
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as  a  fellow  employee  to  aid  in  the  rescue.  There  was  no  later  inter- 
vening cause  which  could  account  for  the  insanity.  There  is  also  no 
evidence  to  show  that  the  applicant  liad  ever  shown  any  signs  of  mental 
weakness  before  the  said  tragedy,  or  that  his  derangement  was  influ- 
enced by  any  physical  disease. 

The  source  of  the  injury  was  also  "aceidcntal"  within  the  meaning 
of  the  Workmen's  Compensation,  Insurance  and  Safety  Act,  inasmuch 
as.  it  was  a  sudden  and  unexpected  outside  occurrence  resulting  in 
injury.  No  question  cou  arise  but  that  the  accident  was  sustained  in 
the  course  of  applicant's  employment.  The  possibility  of  being  brought 
face  to  face  with  some  gruesome  and  shocking  injury  to  a  fellow 
workman,  involving  nervous  strain  to  the  onlooker,  is  by  itself  a  risk 
of  any  employment.  Moreover,  where  there  is  a  necessity  of  immediate 
rescue,  as  in  the  present  case,  an  employee  is  naturally  placed  under 
a  greater  nervous  strain  and  impelling  sense  of  obligation  to  aid  the 
sufferers,  by  reason  of  his  being  a  fellow  employee  and  familiar  with 
the  premises  and  means  available  for  rescue,  than  would  be  felt  by  a 
volunteer  from  outside  the  employment  acting  from  humanitarian 
motives  alone.  Such  nervous  shock,  therefore,  arises^  out  of  and  is 
incidental  to  the  employment,  and  should  he  compensated  for  if  it 
directly  causes  injury. 

It  is  interesting  to  note  that  the  English  cases  have  also  adopted  the 
principle  herein  laid  down.  "While  the  decisions  of  Knglish  courts 
upon  compensation  cases  are  not  binding  upon  this  Commission,  they 
are  nevertheless  persuHsive,  as  are  all  well-rea-soned  opinions  of  other 
tribimals  in  this  country,  upon  questions  similar  to  those  arising  before 
this  Commission.  In  the  case  of  Yaffs  vs.  Siiulh  Kirby,  etc.,  CoUierifs 
Ltd.  (191(1),  2  K.  B.  53;?,  a  collier,  in  answer  to  a  shout  for  help,  went 
to  the  assistance  of  a  fellow  workman  who  had  received  an  injury  from 
which  he  shortly  died.  The  effect  on  the  rescuer  was  that  he  sustained 
a  nervous  shock,  and  it  was  found  as  a  fact  that  he  was  laboring  under 
a  genuine  incapacity  to  work,  due  to  the  nervous  shock  thus  suffered. 
The  finding  of  the  county  court  judge  that  the  nervous  shock  caused 
to  the  applicant,  by  the  excitement  and  alarm  of  the  accident  to  his 
fellow  workman,  constituted  a  personal  injury-  by  accident,  was  upheld 
by  the  court  of  appeal.  In  the  course  of  its  opinion,  the  British  court 
said,  in  part: 

"When  a  man.  in  the  course  of  his  employment,  comes  to  a  place 
and  sustains  a  nervous  shock  producing  physiological  injury,  not 
a  mere  tran.sient  emotional  impulse,  it  is  an  accident  arising  out 
of  and  in  the  course  of  his  employment.  It  is  something  unex- 
pected, no  doubt,  in  ibis  sense,  that  I  do  not  suppose  the  man 
thought  for  a  inoiTient  or  knew  when  he  wa.s  doing  what  was  plainly 
his  duty  in  going  to  the  rescue  of  the  other  party,  that  it  would 
have  this  physiological  effect  on  his  system.     It  had  that  effect. 
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There  was  no  malingering  here.  It  was  a  perfectly  genuine  case. 
"  •  •  I  think  this  is  a  case  whieh  falls  within  the  act  of  parlia- 
ment on  the  same  principle  and  in  the  same  way  as  if  the  man,  on 
going  to  the  rescue  of  the  other  collier,  was  injured  by  this  fall,  or 
had  stumbled  or  fallen  on  his  way  there.  That,  unddubtedly,  would 
have  been  a  case  within  the  act,  and  I  can  see  no  real  difference 
in  principle  (when  once  you  get  rid  of  the  danger  of  malin- 
gering), between  that  case  and  the  ease  where  a  physiological 
injury — physiological  damage— is  produced  by  reason  of  what 
happened  to  this  man  when  he  went  in  the  course  of  his  duty  to 
the  neighboring  stall,  and  saw  what  had  happened  to  this 
workman. ' ' 

An  award  is  therefore  made  in  favor  of  the  applicant  for  a  tem- 
porary total  disability  benefit  until  such  time  as  he  shall  be  able  again 
to  earn  his  living.  No  award  is  made  for  permanent  injury  to  the 
applicant's  eyes,  although  such  is  requested,  for  the  reason  that  the 
permanent  defect  was  found  by  an  oculist  to  be  farsightedness,  wbich 
could  not  have  been  caused  by  sewer  gas  or  nervous  strain,  as  claimed. 
"While  the  evidence  discloses  some  temporary  inflammation  of  the  eyes 
due  to  gas,  such  condition  is  provid(;d  f<ir  by  the  temporary  total  dis- 
ability indemnity  above  awarded. 

.  A.    J.    PiLI-SBURY, 

Harris   Weinstock, 

loners. 


No™. — A  petition  for  n.  reliearloK  of  the  findlnga  and  award  was  filed  with  the 
Commlaslon  by  the  defendant  City  of  Imperial,  on  October  13.  1914.  on  the  ground  that 
the  defendant  had  been  prevented  by  the  referee  i-ondiictlnR  the  case  from  produclne 
testimony  elalmed  to  be  miiterlal  lo  the  deHalon  of  the  ciiae.  The  defendant  niao 
claimed  that  the  Commission  was  In  error  in  holding  that  the  applicant  was  Injured 
by    accident.      The   petition    for   rehearing   (ailing   to    Indicate    the    exact    nature    and 

Curport  of  the  evidenue  excluileil  anil  now  re-offered,  the  defendant  was  given  ten  days 
1  which  to  amend  its  prtlllon  to  set  out  in  detail  the  nature  of  the  evidence  In  ques- 
tion. The  defendant  falllnR  lo  make  such  amendment,  and  the  other  Issues  having 
theretofore  been  adequately  conaldered,  the  ni>pllcHtlon  for  rehearing  was,  on  lim 
30lh  day  of  November,  18H,  denied. 


(No,  308— September  18,  1914.) 
(Chapter  US,  I-aws  1913.) 
WILUA-Sl   ROBO.  ,l/(p(i(OH(.  vs.  HLINN   LrMBUlt  COMl'ANT  and  LONDON 
AXD  LANCASHIRE  GUAKANTEE  AND  ACCIDKXT  COMPANY,  Defettd- 

The  Applicant  was  unrepresented. 

John  J.  Haydon,  attorney,  for  Defendants. 
This  case  presented  a  very  difficult  medical  question.  William  Bobo 
claimed  to  have  injured  himself  on  ^March  12,  1914,  while  handling 
lumber  in  the  lumber  yard  of  the  defendant  in  Los  Angeles.  His  story 
was  that  in  moving  quickly  to  avoid  being  struck  by  a  fall,  he  made  a 
sudden  backward  movement  of  his  head  wbicb  caused  considerable  pain. 
He  continued  at  his  work  but  on  the  day  following  was  taken  sick,  the 

_;oogic 
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symptoms  indicating  paralysis  of  the  left  side.  This  paralysis  gradually 
increased,  until  at  the  time  of  the  hearing,  he  was  bedridden  and 
stuporous.  The  medical  testimony  indicated  that  while  his  condition 
might  possihiy  be  due  to  the  rupture  of  a  diseased  cerebral  blood  vessel 
by  such  sudden  movement,  the  probabilities  were  that  it  was  due  to 
natural  causes.     Compensation  was  accordingly  denied. 

The  applicant  died  shortly  after  the  decision  in  the  aase.  An  autopsy 
was  performed  showing  that  death  was  due  to  a  glioma  or  brain  tumor, 
which  is  not  of  accidental  origin, 

H.  L.  White, 


(No.  150— September  18,  1914.) 

(Chapter  ITS,  I^wa  1913.) 
WILLIAM   GILCHRIST   and  JENNY   GILCHRIST,   iiis   wife,  Applicanli. 


E.  L.  Brady,  attorney,  for  Applicants. 

Swf.itzer  &  Hulton,  attorneys,  for  Defendants. 
James  Donald  Gilchrist  was  killed  by  accident  on  March  30,  1914,  at 
Lang,  California,  while  working  in  the  employment  of  the  defendant 
Sterling  Borax  Company.  He  was  employed  as  fireman  and  brake- 
man  on  the  private  railway  of  the  defendant  and  met  his  death  by 
falling  under  the  wheels  of  his  train  while  running  ahead  to  turn  a 
switch.  Thi.s  application  was  filed  by  William  Gilchrist,  a  brother  of 
the  deceased,  on  behalf  of  the  father  and  mother  living  in  Scotland, 
alleged  to  have  been  partially  dependent  upon  the  deceased  for  support. 
After  the  taking  of  testimony  as  to  the  cause  of  death,  at  which  hearing 
all  material  facts  were  agreed  to,  it  developed  that  the  said  parents 
in  Scotland  were  unwilling  to  press  the  case  or  to  authorize  any  one 
to  proceed  with  it  in  their  behalf.  The  application  was  therefore 
dismissed  without  i>re.iudice  on  Scpti-inber  18.  1914,  for  want  of 
authorization. 

II.  L.  White, 
Secretary. 


(No.  32.3— September  18,  1914.) 

(CtiaptPr  1T«,  Laws  iSIS.) 

VALENTINE   VOELLINGER,  Applicant,  vs.   II.  C.   CHINE  and  MARYLAND 

CASUALTY  CO-MPANY,  DefendaiUg. 

Vnleiiliiie  Viiellinnfr,  w  propria  persona,  for  Applicant. 
V.  J.  Xorih,  adjuster,  for  defendant  Maryland  Casualty  Company. 
The  applicant  claimed  to  have  been  injured  at  Ijos  Angeles,  Cali- 
fornia, on  May  14,  1914,  by  a  fall  while  working  for  defendant  H.  C. 


INDUSTRIAL  ACCIDENT    COMMISSION    DECISIONS.  343 

Clune  as  a  aheet  metal  worker.  The  accident  caused  an  injury  to  his 
arm  and  shoulder.  The  only  issue  was  as  to  the  extent  of  the  disability. 
At  the  time  of  his  examination  by  a  medical  referee  of  the  Industrial 
Accident  Commission,  no  fracture  or  dislocation  could  be  found,  nor 
any  deformity  other  than  what  would  be  present  following  a  long 
period  of  disuse.  The  medical  referee  reported  that  the  applicant's 
condition  would  improve  rapidly  if  he  should  return  to  his  usual  work. 
An  award  was  made  on  September  18,  1914,  for  twelve  weeks  disability 
in  the  sum  of  one  hundred  fifty-seven  dollars  and  forty-four  cents 
($157.44)  less  the'  sum  of  forty-four  dollars  and  ninety-eight  cents 
($44.98)  previously  paid  as  compensation  by  the  defendants. 

H.  h.  White, 
Secretary. 


(No.  336— September  18,  1914.) 
(Chapter  176,  Laws  I»13.) 
A.  E.  SCOTT,  M.D.,  and  L.  E,  McPIKE.  ooiso  business  as  McPike  Drug 
Company,    AppUcentg.    vs.    ^^TNA     I.IKE    INSUllANCE    COMPANY    OF 
HARTFOitD,  CONNECTICL'T   (a  cokporation),  Defendant. 

Medical  and  Subqical  Sebvices — Right  ok  Emfloveb  to  Fuhnisd — Procbdube 
TO  BE  Followed  bt  Employer. — In  case  of  an  injury  of  serious  character,  tbal 
phjBician  ehould  be  summoned  by  either  party  who  can  be  the  most  quickly 
obtained,  and  he  should  render  such  flret  aid  as  tbe  necessities  of  the  case 
require.  This  is  a  proper  charge  against  tlie  employer  and  its  insurance  carrier, 
DO  matter  by  whom  tbe  first  aid  is  furnished.  Immediately  thereafter,  the 
employer  shouJd  instnict  bis  injured  employee,  wlio.  as  a  physician,  is  to  have 

y.  The  risht  which 
i  su laical  treatment 
another  in  to  reci'ive  Im  an  e.'i'riiordinnr.v  priTogntivi'  and  iiiu  not  Ik-  slept  on. 

Id. — Id, — Seasonable  Fubnisuino  TuERBOC.^By  the  term  "scHsonable"  the  law 
means  "in  due  season,"  "opportunely,"  "timely,"  which,  in  most  cases  of  physical 
iniury,  means  forthwith,  inasmucn  as  delay  causes  danger  of  infection.  In  a 
city  or  other  populous  community,  an  insurance  carrier  or  employer  should  have 
its  physician  in  charice  of  the  injured  employee,  if  not  in  time  to  render  Gut 
aid,  at  least  within  a  very  few  hours,  certaialy  as  soon  as  it  is  necessary  to 
clionite  nn  emrt^oncy  dressiu-.  Failure  to  do  lliia  forfeits  the  right  to  desiK'iiite 
who  shall  furnish  meilicul  treatment. 

Id, — Kjguts  of  Inbubakck  Cabbier. — If  the  employer  is  insured,  his  insurance 
carrier  should  inform  bim  in  advance  exactly  what  he  is  to  do  in  case  of  acci- 
dent with  reference  to  medical  and  hospital  treatment.  If  he  fails  to  follow 
the  Instructions  so  given,  an  issue  may  arise  between  the  insurer  and  inanred 
under  the  contract  of  insurance,  but  the  rights  of  the  injured  employee  are  not 
jeopardized  thereby. 

Id. — DuTT  OF  Isji;aED  Employee  to  Qive  Notice. — The  only  burden  placed  upon 
the  injured  employee  is  to  let  his  employer  or  the  employer's  superintendent  or 
other  petBon  in  authority,  know  that  he  has  been  injured.  Knowledge  of  the 
tact  of  injury  on  the  part  of  the  employer  or  his  subordinates  constitutes  all  the 
opportunity  to  deslgnnio  nud  fumisb  tbe  necessary  medical  and  surgical  treat- 
ment which  the  employer  neiils  oF  tbe  law  coutemplales. 

The  injury  consi-sted  in  a  dislocation  and  fracture  of  the  toes  of  the 
left  foot  and  was  caused  by  a  fall  npon  a  pile  of  lumber.    At  the  time 
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of  the  accident  the  injured  employee  was  working  &s  a  laborer  for 
James  L.  McLaughlin,  the  defendant's  assured,  in  San  Francisco.  This 
proceeding  is  brought  by  the  attending  physician  and  druggist  furnish- 
ing medical  treatment  and  supplies  for  the  reasonable  value  o£  their 
services.    The  remainder  of  the  facts  are  stated  in  the  opinion. 

Edmutid  Kelson,  attorney,  for  Applicants. 
E.  L.  Stockwrll,  attorney,  tor  Defendant. 

On  April  1],  1914,  one  Harry  Morgan  was  injured  by  accident  while 
in  the  employment  of  James  L.  McLaughlin,  his  insurance  carrier  beinjr 
the  .^tna  Life  Insurance  Company.  It  is  not  in  evidence  that  the 
employer  gave  the  injured  man  any  instructions  as  to  what  doctor  to 
go  to  or  send  for  and  the  applicant.  Dr.  A.  E.  Scott,  was  called  in  by 
the  workman  and  continued  to  treat  him  up  to  vVpril  27th,  when'  he 
was  himself  taken  ill  and  relin<|uished  the  case. 

Applicant  L.  B.  Mcf'ike,  drngjrist,  furnished  supplies  to  the  injured 
man  in  the  total  value  of  eight  dollars  f.'^S.OO).  On  presentation  of  the 
above  claims  to  the  insurance  carrier  payment  of  both  was  denied  and 
this  proceeding  was  brought  to  enforce  collection. 

The  defendant  insurance  carrier  resists  the  proceeding  l)y  denying  all 
the  allegations  set  forth  in  the  application  and 'setting  up  as  a  further 
defense  that  said  Harry  Morgan  employed  applicants  without  giving 
defendant  any  opportunity  for  providing  necessary  medical  and  sur- 
gical aid  and  that  the  services  of  applicant  Scott  were  of  no  vahie 
to  said  Harry  Morgan. 

This  Commis.sion  entertains  the  hope  that  employers  generally,  and 
insurance  carriers  in  particular,  may  eventually  come  to  understand 
their  rights  and  obligations  with  reference  to  furnishing  medical  and 
surgical  treatment  to  injured  employees,  and  govern  themselves  accord- 
ingly. To  this  end  we  herewith  set  forth  the  procedure  that  should  be 
followed  in  practically  every  instance. 

1.  In  ease  of  injury  of  serious  ehanieler  that  physician  should  Ik' 
summoned  who  can  be  the  most  (|nickly  obtained  and  he  should  extend 
such  first  aid  as  the  necessities  of  the  case  require.  This  is  a  proper 
charge  against  the  employer  and  his  insurance  carrier  no  matter  by 
whom  that  first  aid  is  furnished 

2.  Immediately  after'  first  aid  is  idministtrcd  the  employer  should 
instruct  his  injured  employee  who  as  a  ph\sician,  is  to  have  chaise 
of  his  case  and  to  what  hospital  he  shall  go  if  it  be  a  hospital  case,  or 
else  specifically  tell  the  injured  <mplo\ee  that  he  may  exercise  his 
own  pn-fercnce  as  to  .such  physician  and  trejilment.  The  right  which 
the  law  gives  the  employer  to  designate  the  medical  and  surgical  treat- 
ment another  is  to  re<feive  is  an  extraordinary  prerogative  and  can  not 
be  slept  on.    By  neglecting  seasonably  to  exercise  aucli  pren^ativc  the 
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employer  loses  it  and  the  injured  employee  may  then  select  his  ott-n 
treatment  and  make  it  a  charge  against  his  employer. 

By  the  term  "seasonably,"  the  law  means  "in  due  season,"  "oppor- 
tunely," "timely,"  which,  in  most  cases  of  physical  injury,  means  forth- 
with, inasmuch  as  delay  causes  danger  of  infection,  swelling,  inflam- 
mation, gangrene. 

The  only  burden  placed  upon  the  injured  employee  in  this  regard 
is  to  let  his  employer,  or  the  employer's  superintendent,  or  other  person 
in  authority,  know  that  he  has  been  injured.  Knowledge  of  the  fact 
of  injury  on  tlie  part  of  the  employer,  or  on  the  jiart  of  any  subordi- 
nate in  authority,  constitutes  all  the  "opportunity"  to  designate  and 
furnish  the  requisite  medical  and  surgieal  treatment  which  the 
employer  needs  or  the  law  contemplates. 

3.  If  the  emplfiyer  is  insured  against  the  compcnsntion  hazard  his 
insurance  carrier  should  inform  him  in  advance  exactly  what  he  is  to 
do,  in  case  of  accident,  with  reference  to  medical  and  haspital  treatment. 
If  he  fiiils  to  follow  the  instructions  so  given,  that  may  raise  an  issue 
between  insurer  and  insured  under  the  contract  of  insurance,  but  the 
rights  of  the  injured  employee  are  not  involved  in  or  subject  to  the  pro- 
visions of  that  insurance  contract.  ITe  can  hold  the  insurance  carrier 
to  perform  the  duties,  and  as-sume  the  obligations,  of  the  employer, 
but  the  insurance  carrier  can  not  make  the  injured  employee  subject  to 
the  contract  of  insurance  made  with  the  employer.  The  injured 
employee  may  at  all  times  look  to  his  employer  to  fulfill  the  require- 
ments of  the  law. 

It  is  not  in  evidence  when  the  defendant  insurance  carrier  first  knew 
of  the  accident  to  Morgan,  but  it  is  in  evidence  that  the  first  communi- 
cation applicant  Scott  had  from  the  defendant  insurance  company 
was  dated  May  4,  1914,  twenty-thret^  days  after  the  happening  of  the 
accident.  This  Commission  would  not,  at  such  a  late  date,  require  an 
injured  person  to  change  physicians  and  treatment  without  the  consent 
of  such  injured  employee. 

In  a  city  or  other  populous  community  an  insurance  carrier  should 
have  its  physician  in  charge  of  an  injured  employee  if  not  in  time  to 
render  first  aid,  at  least  within  a  very  few  hours,  certainly  as  soon  as 
it  is  necessary  to  change  an  emergency  dressing,  and  to  fail  of  doing  this 
is  to  lose  the  prerogative  of  furnishing  the  treatment  without  losing  the 
obligation  to  pay  for  it. 

This  Commission  holds  that  the  best  compensation  an  injured  person 
can  receive  is  the  best  that  medical  and  surgical  science-can  do  to  place 
him  back  as  near  as  possible  in  the  physical  condition  that  he  was  in 
before  he  was  injured,  and  to  this  end  it  is  going  to  insist  with  all  of  the 
power  it  possesses  that  the  prerogative  the  law  allows  the  employer  to 
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designate  the  physician  and  the  hospital  shall  be  exercised  with 
promptness  or  be  forfeited. 

Nor  will  this  Commission  look  with  favor  upon  a  too  prevalent  policy 
of  employing  physicians  who  will  work  cheaply  rather  than  physicians 
of  high  standing  in  their  profession.  What  is  saved  in  medical  fees 
will,  on  the  whole,  be  lost  many  times  over  in  long  drawn  out  disability 
benefits.  This  Commission  has  safeguarded  employers  and  their  insur- 
ance carriers  against  extortionate  charges  by  the  adoption  of  a  fee 
schedule  at  once  high  enough  so  that  few  physicians  or  surgeons  or 
hospitals  can  afford  to  refuse  to  take  cases  at  schedule  rates,  and  yet 
low  enough  so  that  bills  rendered  according  to  the  schedule  can  not  be 
unduly  burdensome  or  confiscatory. 

There  is  no  evidence  that,  in  the  case  under  consideration,  the 
employer  gave  his  injured  employee  any  instructions  whatever  as  to 
treatment,  or  that  the  insurance  carrier  took  any  steps  to  protect  its 
rights  until  twenty-three  (23)  days  after  the  happening  of  the  acci- 
dent. By  that  time  all  rights  in  the  promises  ha<!  long  since  been  for- 
feited and  the  charges  as  modified  and  determined  to  be  reasonable  are 
accordingly  ordered  paid. 

A.    J.    PlLISBURY, 

Harris  Weinstock, 
Commissioners. 

(No.  347— September  1ft,  1914.) 

(Clinpler  ITfi.  Laws  ]313.) 
BIHDOUY  C.  LaSALLE,  Applicant,  vs.  WHITING-MBAD  COMMERCIAL 
COMl'ANY  ANn  WHSTKItN  IXDIIMXITY  COMl'AXY.  TMf' iiilaHls. 
OUABDiANSHiP— MiNOB  CoiLD  OF  APPLICANT. — No  guardian  ad  litem  or  trustee  will 
be  appointed  where  the  iltK^nspd  leaves  minor  children  and  a  Eurviring  dependent 
parent  of  said  chitdrea.     If  the  parent  is  a  proper  iiorsoQ  and  entitled  to  share 
in  the  award  ia  her  own  right,  the  whole  amount  of  the  death  benefit  will  be 
made  payable  to  ber  to  be  usei)  for  the  support  of  herself  and  family,  without 
l-ivinK  the  minor  children  any   legal  share  therein,  thus  avoiding  the  necessity 
of  apjiointiDK  a  trustee  or  g^iardian  and  the  furnishiiiK  of  a  bond  by  the  latter. 
Mrs.  Birdouy  V.  LaSalle,  in  itropria  persona,  for  Applicant. 
L.    R.    Siviizfij,    adjuster,    for    defendant    Western    Indemnity 
Company. 
This  is  an  application  for  a  death  benefit.    Ijiability  was  not  resisted, 
the  only  question  being  the  extent  of  dependency.    The  husband  of  the 
applicant,  John  P.  LaSalle,  was  killed  on  July  6,  1914,  at  Los  Angeles 
by  a  falling  wall,  he  being  emplnywl  iit  the  time  in  wrecking  a  building. 
A  death  licnofit  was  awarded  in  the  snm  of  two  thousand  twenty-tivc 
dollars  ($2,025.00),  payable  bi-weekly  at  the  rate  of  eight  dollars  and 
forty-four  cents   (.$3.44)   per  week.     The  appointnutnt  of  a  guardian 
for  the  minor  child  of  the  applicant  and  deceased  was  requested,  such 
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guardian  to  receive  aod  hold  the  child's  share  of  the  death  benefit.  In 
accordance  with  the  usual  practice  of  the  Industrial  Accident  Commis- 
sion, however,  the  whole  deatli  benefit  was  made  payable  to  tlie  mother 
in  her  own  right  to  be  used  for  the  support  of  herself  and  child.  The 
child  being  awarded  no  legal  interest,  a  guardian  or  trustee  was  not 
appointed. 

H.  L.  White, 
Secretary. 


(No.  360— September  18,  1914.) 

(Chapter  176.  Laws  1913.) 

CARL    WOLFF.    .4;jpfiio.it,    vs.    LKVISON    &    ZF.lA.V.JtBXCll    and    THE 

FIDELITY  AND  DEPOSIT  COMPANY  OF  MABYLAND.  Defendants. 

Extent  of  Disabilitt— Stiffness  and  Pain  Foixowino  Injuey — Whehe  Nature 
Has  Done  Its  Part. — Where  on  employee  has  sustained  an  injury,  as  a  frac' 
ture,  which  has  become  healed  as  far  as  nature  ean  repair  the  damafte  without 
the  hearty   cooperation  of  the  injured  party  in  Betting  the  member  imck   into 
use.   the  employee   is  not  entitled   to  further  coin[>ensation  because  of  stiffness 
and  pain  in  using  it.    Tiie  law  does  not  contemplate  compensation  for  mere  pain 
and  inconvenience,  but  only  for  disability  to  labor. 
The  accident  occurred   in   San   Prancisco.     The   remainder  of  the 
facts  are  stated  in  the  opinion.    The  Commission  found  that  the  appli- 
cant had  l)een  fully  compensated  for  all  disability  actually  sustained  by 
him. 

Carl  Wolff,  in  propria  persona,  for  Applicant. 

A.  E.  Cooley,  attorney,  for  Defendants. 
On  the  3d  day  of  February,  the  applicant  herein,  Carl  "Wolff,  a 
bricklayer's  foreman,  foil  from  a  ladder  and  fractured  a  bone  in  the 
heel  severely  tearing  the  ligaments  of  hi.s  heel  and  ankle.  He  was 
disabled  altogether  until  the  Hth  of  May,  when  he  returned  to  the 
work  of  0  foreman,  not  being  so  fully  recovered  as  to  make  a  hand  at 
bricklaying.  The  medical  testimony  shows  that  by  the  11th  of  May 
nature  had  repaired  the  damage  inflicted  as  far  as  she  could  without 
the  hearty  cooperation  of  the  iD.iured  person  in  getting  his  foot  back 
into  use.  It  had  been  for  some  weeks  in  a  plaster  cast  and  adliesions 
had  set  up  which  only  use,  attended  by  considerable  pain,  could  break 
np  and  get  the  foot  and  ankle  hack  into  normal  condition.  Applicant 
worked  from  the  llth  of  May  to  the  20th  of  June  as  foreman,  giving 
the  ankle  some  use,  but  probably  not  as  much  as  required  to  eflFeet  a 
perfect  cure.  He  remained  unemployed  from  about  the  20th  of,  June 
until  the  27th  of  July.  During  all  that  time  he  could  have  done  the  work 
of  a  brieklaj'cr 's  foreman  if  he  could  have  found  it  to  do,  but  felt  that  he 
could  not  do  the  work  of  a  bricklayer  on  account  of  the  stiffness  and 
soreness  of  his  foot  and  ankle.     He  still  complained  of  this  stiffness 
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and  soreoess  up  to  the  time  of  the  heariug,  on  the  12th  of  August,  but, 
on  that  date,  competent  medical  authority  determined  that  there  was  no 
disahility.  The  issue  then  is  as  to  the  nature  and  extent  of  the  dis- 
ability between  June  20th  and  July  27th. 

This  case  is  typical  of  all  such  injuries.  There  are  those  who,  when 
injured,  feel  that  they  can  not  return  to  work  as  long  as  the  injured 
member  gives  them  any  pain  or  causes  them  any  inconvenience.  The 
law  does  not  contemplate  compensation  for  mere  pain  and  inconven- 
iea<re,  but  only  for  disability  to  labor.  In  our  judgment,  the  pain  and 
inconvenience  experienced  by  the  applicant  between  the  20jh  of  June 
and  the  27th  of  July  were  not  such  as  to  cause  disability  to  labor  if 
the  injured  person  had  the  neces-sary  resolution  to  put  the  injured 
member  back  into  service  and  thereby  hasten  and  make  certain  a  perma- 
nent and  entire  removal  of  all  cause  of  pain  and  inconvenience.  It 
would  be  a  mistake  if  the  compensation  law  were  to  foster  coddling  and 
idlene.ss  as  a  result  of  pain  or  inconvenience  which,  in  the  case  of  a 
normally  ambitious  man,  would  not  keep  him  from  work  if  there  was 
no  prospect  of  receiving  conipcnaation  and  lie  were  thrown  entirely 
upon  his  own  resources  for  his  support.  That  degree  of  inconvenience 
and  suffering  which  would  not  prevent  a  workman  not  under  compen- 
sation from  working  should  not  prevent  an  employee  who  is  under 
compensation  from  returning  to  work. 

For  the  reasons  above  given  we  hold  that  the  evidence  as  to  disability 
between  the  20th  of  June  and  the  27th  of  July  is  insutlicient  to  estab- 
lish as  a  fact  that  there  existed  such  a  degree  of  disability  as  would 
warrant  the  payment  of  further  compensation  to  the  applicant  herein. 
A.  J.  Pnj,SBUEy, 
Harris  Weinstock, 
Co  mmissio  ncrs. 


(No.  387— September  18,  1914.) 

(Chapter  176.  I^wh  1913,) 

HAnt)U»  \V.  TONEY.  Appli.-a.ii.  vs.  THOMAS  TT.  WILLIAMS  Asii  I'.Vt'IFlC 

COAST   CASUALTY   COMI'ANY    (a   fiRl'OFtATlON ).   /M<iiAjb(«. 

Hernia — Burden  of  Proof. — The  preHumptioii  is  against  hernia  being  caosed  by 
accident,  heoce  the  burden  of  proof  rests  very  strongly  upon  the  eiiplicant  to 
show  that  the  injury  coraplained  of  did  result  from  accident  iostead  of  being 
merely  coincidental  with  it. 

Id.— Predisposition  To. — Where  the  evidence  shows  that  the  applicant  had  a  atronjt 
predisposition  to  hernia  and  that  he  did  not  suffer  auy  pain  of  a  aevere  char. 
acter  at  the  time  of  the  accident,  such  as  to  render  him  unable  to  work,  the 
evidence  can  Dot  be  said  to  establJEb  the  accident  as  the  cause  aa  diatinguisfaed 
from  the  occasion  of  the  hernia.     It  would  be  unjust  to  charge  the  industry  with 
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the  coat  of  an  operation  for  remedying  a  physical  defect  which  was  probably  at 
least  nine  tenths  constitutiotial  and  which  probably  would  have  manifested  itself 

sooner  or  later  upon  very  murli  xliKhler  provoealion. 

The  facts  are  stated  in  the  opinion.    Cempensation  was  denied. 
D.  T.  Jenkins,  attorney,  for  Applicant. 

Dr.  Ckas.  T.  Cutting,  medical  director,  for  defendant  Pacific  Coast 
Casualty  Company. 

Harold  W.  Toney,  applicant  in  this  case,  wa.s  a  plumber  engaged  with 
Thomas  11.  Williams  in  arranging  a  new  drainage  system  for  the  Castle 
Bros.  Packing  House,  San  Jose,  and  while  he  was  undertaking  to  pull 
a  four-inch  east  iron  pipe  ten  feet  long  from  under  a  pile  of  lumber 
he  felt  something  give  down  in  the  groin  and  that  night  noticed  a  small 
lump.  The  next  morning  he  went  back  to  work  but  with  such  pains  in 
his  abdomen  that  he  could  not  work  so  he  went  home  and  sent  for  a 
doctor.  Dr.  Loehr  found  a  left  inguinal  hernia  and  after  some  days 
performed  an  operation  for  its  reduction.  The  applicant  was,  at  the 
time  of  the  hearing,  on  Angast  26th,  in  a  convalescent  atate  but  not 
able  to  return  to  work.  The  issue  involved  in  the  controversy  is  as  to 
whether  or  not  the  hernia  was  the  result  of  the  accident  complained  of. 
In  the  testimony  it  developed  that  some  three  weeks  before,  while  in  the 
employment  of  the  same  employer,  applicant  had  lifted  on  the  wheel  of 
a  wagon  and  as  the  result  thereof  had  noticed  a  bunch  or  lump  in  his 
groin  and  considerable  soreness  for  some  days.  The  examination  made 
by  Dr.  Frank  H.  Paterson  found  the  inguinal  ring  of  the  opposite 
side  to  the  hernia  to  be  relaxed  and  more  pervious  on  palpation  than 
is  the  case  in  normal  individuals.  If  the  hernia  resulted  from  the  injury 
of  the  25th  of  June,  the  one  occasioned  by  lifting  the  pipe,  it  did  not 
then  cause  any  considerable  pain,  but  soreness  and  pain  may  have  devel- 
oped the  following  day  and  thereafter. 

As  many  times  stated  by  this  Commission,  the  presumption  is  against 
hernia  being  caused  by  accident  and  the  burden  of  proof  rests  very 
strongly  upon  the  applicant  to  show  with  much  posifiveness  that  the 
injury  complained  of  did  result  from  accident  rather  than  the  accident. 
or  incident,  being  a  mere  coincidence  with  the  happening  of  the  hernia. 
We  think  that,  in  this  case,  the  onus  of  proof  has  not  been  discharjred 
by  the  applicant;  that  the  medical  testimony  goes  to  show  that  there 
was  a  strong  predisposition  lo  hernia  in  the  case  of  applicant  and,  the 
injury  not  being  accompanied  by  any  pain  of  a  severe  character,  such  as 
to  put  him  out  of  service  at  the  time,  strengthens  this  conclusion  very 
materially :  and  that  it  would  be  unjust  to  charge  the  industry  with  the 
cost  of  an  operation  for  the  remedying  of  a  physical  defect  which  was 
probably  at  least  nine  tenths  constitutional  and  which  probably  would 
have  manifcslcd  itself  sooner  or  later  with  very  much  slighter  provo- 
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cation  than  that  afforded  by  the  evidence  in  this  case.  Industries  should 
be  chargeable  with  those  injuries  which  certainly  arise  out  of  such  indus- 
tries but  with  those  only, 

A.   J.   PiLLSBURT, 
Hakris  Weinstock, 
Commissiavers. 


(No.  365— September  18,  1914.) 

(Chapter  176,  Laws  1913.) 

JOHN  HKNRY  CLAKK.  AppUfanl.  vh,   PACIFIC  COAST  CASUALTY 

(■OMPANY.  I><f''ndant. 

Frank  F.  Atkinson,  attorney,  for  Applicant. 

Dr.  C.  Theo.  Culling,  medical  director,  for  Defendant. 
John  Henry  Clark,  the  applicant  herein,  was  injured  on  March  14, 
1914,  while  working  in  the  employment  of  Robert  M.  Smith,  at  Sacra- 
mento, as  a  carpenter.  The  accident  was  caused  by  a  heavy  timber  fall- 
ing from  an  upper  floor,  hitting  the  applicant  on  the  side  of  the  head 
and  causing  a  fra<;tiire  of  his  skull.  On  March  29,  1914,  an  operation 
was  performed  to  raise  a  large  flap  of  bone  in  the  skull  and  relieve  the 
pressure  on  the  brain.  Since  recovering  from  the  operation  the  appli- 
cant has  complained  of  attacks  of  dizziness,  nausea,  etc.,  and  claimed 
tliat  he  was  unable  to  resume  his  occupatiou.  The  only  issue  raised  at 
the  hearing  was  as  to  the  nature  and  extent  of  the  subsequent  disability. 
The  Commission  found  that  the  applicant  was  totally  disabled  until  the 
l.st  day  of  August  and  awarded  as  compensation  for  this  period  the  sum 
of  $309.29,  less  the  disability  payments  previously  made,  amounting 
to  $175.70.  The  applicant  was  also  awarded  his  reasonable  medical 
and  surgical  expenses  for  services  rendered  within  ninety  days  from  the 
date  of  the  injury. 

H.  L.  White, 
Secretary. 


fNo.  313— September  18,  1914) 
(Chapter  176.  laws  1913.) 


Edwin  M.  Stanley,  attorney,  for  Applicant. 

Herbert  W.  Kidil,  attorney,  for  Defendants. 
Francisco  Payan,  husband  of  the  applicant,  was  killed  by  accident  on 
June  30,  1914,  while  working  in  a  ditch  in  Los  Angeles  in  the  employ- 
ment of  the  defendant  E.  N.  Cirard.    The  ditch  was  eighteen  feet  deep. 
In  some  way  the  bracing  along  the  side  gave  way,  burying  him  fifteen 
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feet  under  ground  and  causing  immediate  death.  The  only  issue  in 
dispute  was  as  to  who  were  the  dependtnts  of  the  deceased  employee  and 
the  extent  of  depeudency  of  each.  The  Commission  found  that  the 
applicant,  Mrs.  Petra  F.  de  Payan,  was  the  wife  of  the  deceased,  was 
living  with  the  deceased  as  such  at  the  time  of  his  death,  and  was  there- 
fore entitled  to  a  death  benefit  of  three  times  the  average  annual  earn- 
ings, amounting  to  $1,800.00.  This  amount  was  made  payable  in  the 
following  amounts:  Undertakers'  bill,  $100.00;  attorney's  fee,  $30.00; 
to  applicant  in  cash,  $5.41,  the  above  amounts  being  raised  by  commuta- 
tion of  the  last  twenty-five  payments  of  the  award.  The  applicant  was 
further  given  the  sum  of  $15.00  biweekly  for  two  hundred  fifteen  weeks 
and  until  the  total  amount  of  $1,800.00  be  paid. 

The  defendant,  A.  N.  fiirard,  was  found  not  to  be  an  employer  of  the 
deceased,  or  connected  with  the  transaction  in  any  way.  The  proceed- 
ing was  therefore  dismissed  as  to  him. 

H.  L.  White, 


(No.  3:}0— September  IS,  11114.) 

{Cluiplcr  no.  Ijiws  1913.) 
ClIAllLKS   ZHNO,  Applicant,   vs.  TIIK   C.M.lI'tHtNIA   I'OUTL.VM)   CKStBNT 
COMl'ANY  (a  COKTOMATioN).  AXD  T»K  rNlTKI)  STATKS  1"1I)EI,ITY  AND 
(JUAItANTY   COMI'A.VY.   Di-f-ndanln. 

Charles  Zeno,  in  propria  persona,  for  Applicant. 
Frank  J.  Soil,  adjuster,  for  Defendants. 
The  applicant  heroin  was  slriii-k  in  the  .small  of  the  bitck  by  a  timber 
falling  upon  him  while  employed  by  the  defendant  cement  company 
at  C'olton,  California,  on  June  5,  1014.  A  temporary  total  disability 
resulted,  lasting  lintil  July  31.  1914,  and  the  Comnii.ssiou  awarded  the 
sum  of  .seventy-four  dollars  and  seventy  cents  ($74.70)  as  indemnity 
therefor,  less  five  dolhir.-!  ($5.(10)  for  an  attorney's  fee. 

H.   L.   WuiTE, 
Sec  re  tar;/. 

NoTK,— Sul.t».|ui-iit  to  tlic  lin.llnR  iibove,  it  nrip'-nrPd.  liy  reports  of  mmilrnl  refereeii 
.„  .....  .........    ......  ..  .     -.-,j|^..,|,t  ||.,|i  (..iniiniieil  m  111'  [liirtiiilly  lilsiiblnl  subsequent 

I  !in  onftr  van  iiimU'  (in  llui'fmlH-r  IStli  HitumdlriK  the 
I  includp  an  oiiicr  for  llie  imymint  of  comiicnKi t Ion  or 
;nlH    (Sii.K;i)    iitr  wwk.   lic-KimiInK  AuRUHt  1,   19H,   and 


(No.  3.-J4— September  18,  1914.) 

(Chapter  176.  I.awa  1913.) 

D.  CAS'l'KI,I,OTrr.  A,,pli<<,„t.  vs.  .TA.MKS  MflinXMOLL  .vm>  FIDELITY  A.N'D 

DKI'OSIT  tO.\II'ANY  flP  .\IAltYr,.VNl>.  IhfrnilniiU. 


it-KPiKD  ri,AS!St;s — IIorsKiroLii  Domkstk 
IMirliT  in  a  snloi.n  wns  s.-nt  iipsiairs  lij- 
tlie  aparlment  above  where  siich  cmploj' 
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received  exlra  pay  nhen  he  did  such  upatnira  work.  While  ao  engaged  upon  one 
occasioD  be  fell  to  Ihe  sidewalk  and  nas  injured.  Held.  Tbat  al  the  time  of  his 
injury  the  applicant  was  engaged  in  household  domestic  service  and  was,  there- 
fore, not  under  the  proiection  of  the  Workmen's  Compensalion.  Insurance  and 
Safety  Act.  Hrld,  also,  that  the  emploj-ment  at  the  time  of  the  accident  waa 
hoth  casual  and  not  in  the  usual  course  of  the  business,  trade,  profession  or 
occupatioQ  of  the  employer,  and  that  the  applicant  was,  therefore,  not  within 
the  protecllon  of  the  Workmen's  Compensation,  Insurance  and  Safely  Act. 

The  accident  occurred  ou  April  1-3,  1914.     The  remainder  o£  the  facts 
are  stated  in  the  opinion.     Coinpensation  was  denied. 
C.  A.  Guglienwni,  interpreter,  for  Applicant. 
A.  E.  Cooley,  attorney,  for  Defendants. 

The  applicant  in  this  case  waa  a  porter  employed  for  a  portion  of  his 
time  by  defendant  James  JIcDonnell  to  clean  and  make  tidy  his  saloon 
in  the  city  of  San  Francisco.  For  this  service  he  was  paid  fifteen  dollars 
($15.00)  per  month.  On  one  or  two  occasions  after  his  work  in  the 
saloon  had  been  finished  he  was  sent  upstairs  to  clean  the  windows  in 
the  apartment  ovpr  the  saloon,  in  which  the  proprietor  of.  the  saloon, 
the  defendant  herein,  resided  with  liis  family.  For  tliis  purpose  he  was 
paid  extra  and  it  was  while  engaged  in  such  service  that,  on  the  13th 
of  April,  he  fell  from  the  second  story  to  the  ground  and  was  seriously 
injured.  He  made  application  for  compensation  under  the  Workmen's 
Compensation,  Insurance  and  Safety  Act  and  his  application  was 
denied  by  his  employer.  The  controversy  hinges  on  the  issue  of  whether 
or  not  at  the  time  of  the  employment  applicant  was  under  the  protec- 
tion of  the  Workmen's  Compensation,  Insurance  and  Safety  Act.  Had 
applicant  been  injured  while  cleaning  windows,  polishing  the  glasses, 
or  doing  other  work  in  the  saloon,  he  would  be  under  the  protection  of 
the  act,  but  he  was  injured  in  a  separate  employment,  in  the  domestic 
service  of  his  employer  and  the  employee  was,  therefore,  doubly  ex- 
cluded from  the  protection  of  the  act,  being  both  casual  and  not  in  the 
line  of  the  business  of  his  employer,  and  being  engaged  in  household 
domestic  service,  which  is  also  excluded  from  the  provisions  of  the  act. 

A.    J.    PiLLSBURY, 

Harris  Weinstock, 

Commissioners. 

(No.  341— September  18,  1914.) 

(Chapter  17B,  Laws  1913., 
JOSEI'II  A.  SAYKRS.  Appliraiit. 
IXI)i;.\!.\ITV     COMl-ANY. 

Drftndantt. 

KMI'IOV™    A>]1    r^Mn^OYKK— I'AHTNKRSinr    AHBAMiKllKNT.— Where    A    is    the    OWOPF 

of  several  teams  and  ugD'es  with  K  tlint  It  may  Inke  a  (earn  and  find  work  for 
it  with  himself  as  driver,  the  loam  lo  lie  fed  by  A.  and  the  eamioKS  of  such 
lenm  and  driver  lo  [v  divided  piiuhIIj  beiween  B  and  A  and  the  losses  to  be 
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divided  eqaally,  then  A  and  B  stand  in  tlie  relation  to  each  other  aa  copartners 
and  not  as  einplayer  and  employee.  Oonseqaentiy  A  ia  not  liable  under  the 
Workmen's  CompcnRatliin,  Insurance  and  Safety  Act  for  injuries  received  by  B 
while  in  the  course  of  such  nurh. 
RupLOYBB  AND  EuPLOTEE — ^INDEPENDENT  CoNTBAOTOBfl.— Where  iu  the  aboTe  Hitua- 
tioD,  A.  further  rents  the  said  team  with  B  as  driver  to  C,  and  G  supposes  that  B 
is  an  employee  of  A  sent  with  the  team,  and  C  makes  all  of  the  financial  arrange- 
ments with  A  and  pays  A  for  the  use  of  bolh  team  and  driver.  A  later  dividing 
the  earnings  with  B,  then  B  is  not  an  employee  of  C,  but  is  an  independent 
contractor,  either  slnsly  or  jointly  with  A.  and  C  is  not  liable  under  the  Work- 
meu's  Compensntion.  Insurance  and  Safety  Act  for  compensation  for  injuries 
received  by  B  while  so  working  tor  C. 

The  facts  are  stated  id  the  opinion.     Compensation  was  denied. 

Jos.  A.  Sayers,  hi  propria  persona,  for  Applicant. 

E.  N.  Girard,  in  propria  persona. 

John  .V.  Marshall,  attorney,  for  defendant  C.  W.  Shaefer. 

R.  W.  Kidd,  attorney,  for  defendant  Globe  Indemnity  Company. 
Joseph  A.  Sayers,  tlie  applicant  in  this  ease,  had  been  at  work  as 
teamster  for  one  C.  W.  Shaefer  but,  the  job  having  been  finished  and 
the  employer  having  no  other  contract  in  view,  it  was  mutually 
arranged  between  Sayers  and  his  employer  that  he  was  to  take  one  of 
Shaefer's  teams  and  find  work  for  it  and  for  himself  if  he  could,  the 
earnings  to  be  divided  equally,  applicant  to  put  in  his  time  against  the 
team  and  take  care  of  the  team,  and  Shaefer  to  furnish  the  food  for  the 
team. 

Pursuant  to  this  understanding  applicant  found  work  for  himself  and 
team  with  E.  N.  Girard,  a  contractor,  who,  however,  completed  the 
arrangement  over  the  telephone  with  Shaefer,  owner  of  the  team,  and 
in  the  belief  that  he  was  dealing  with  Shaefer  and  hiring  Shaefer's 
man  and  team.  The  settlement  for  the  use  of  the  team  and  man  was 
made  by  Girard  with  Shaefer  and,  pursuant  to  agreement,  Shaefer 
divided  the  proceeds  with  the  applicant  herein.  On  the  14th  of  April 
applicant  was  injured  by  accident  arising  out  of  his  employment. 
Girard  resisted  payment  of  compensation  on  the  ground  that  Sayers  was 
not  in  his  employment  but  in  the  employment  of  Shaefer.  Shaefer 
resisted  payment  of  compensation  on  the  ground  that  Sayers  was  not 
in  his  employment  but  was  a  special  partner  with  Shaefer  in  this 
enterprise,  dividing  the  gains  and  losses  equally.  Defendants  both 
moved  to  dismiss  the  proceeding  on  the  ground  that  there  was  no  con- 
tract of  hire  in  either  case  and  that  Sayers  was  an  independent  and 
self -employing  employer  and  that  the  Commission  has  no  juristlietion 
over  the  controversy. 

After  mature  consideration  it  seems  to  us  that  defendant's  contention 
is  well  taken  and  that  Sayers  was  not  an  employee  of  either  of  defend- 
ants within  the  meaning  of  the  act. 

2a— n— 11505  ^->  I 

agitizecbyLjOOglC 
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We  think  this  arrangement  is  somewhat  unusual  and  trust  that  it  may 
remain  so,  inasmuch  as  it  does  not  afford  teamsters  the  protection  which 
the  public  welfare  requires  under  )he  act,  and  that  such  arrangement 
might  result  in  serious  abuses  if  commonly  entered  into.  For  this  reason 
in  all  such  cases  the  law  will  be  applied  to  the  facts  with  great  strictness 
and  so  far  as  possible  with  the  view  of  bringing  under  the  protection 
of  the  act  all  such  employees. 

Nevertheless,  we  think  that"  in  the  circumstances  of  this  case  contrac- 
tor Girard  was  warranted  in  assuming  and  believing  that  he  was  dealing 
with  the  owner  of  the  team  as  a  subcontractor  furnishing  man  and  team 
and  that  the  man  was  working  for  such  subcontractor.  We  think  this 
relieves  defendant  Girard  from  liability  to  Shaefer  on  account  of  the 
injury  sustained.  With  reference  to  defendant  Shaefer,  the  evidence 
seems  to  be  equally  clear  that  applicant  was  a  partner  of  Shaefer  and 
not  an  employee,  that  he  stood  to  gain  or  lose,  as  employment  could  he 
found,  or  not,  and  if,  by  any  chance,  after  working  with  man  and  team 
the  person  for  whom  the  man  and  team  were  working  became  insolvent 
or  otherwise  failed  to  pay  for  the  services  rendered,  applicant  Sayera 
would  lose  his  wages  and  defendant  Shaefer,  owner  of  the  team,  would 
lose  his  earnings  of  the  team  and  neither  could  look  to  the  other  for 
reimbursement. 

For  the  foregoing  reasons  this  proceeding  is  dismissed  for  want  of 
jurisdiction  over  the  parties  hereto,  said  applicant  not  being  an  em- 
ployee within  the  meaning  of  the  act.  A.  J.  Pillsbuby, 

Harris  Weinstock, 
Commissioners. 

NoTR. — An  appllontlon  for  n.  reli^arEne  of  tli"  flndlngn  anJ  award  In  this  procc^Intc 
wiiB  filed  on  Ofttber  IS.  1914.  ard  cK-nli-d  nn  O.  Inber  26.  ISH.  for  the  reason  that  no 
new  evtdi'nce  was  offered  and  tlie  issues  raised  tbvri'ln  bad  bern  theretofore  thoroughly 


(No.  362— September  18,  1914.) 

{Chapter  17G.  Laws  1913.) 

JOSKI'H  CURI.ESS.  Applicant,  vs.  rENINSUI.A  WAIIKIIOUSE,  Defendant. 

\Vii:FUL  Misconduct — Violation  or  Instrcctions. — Where  a  person  employed  in 
mnving  (lout  iu  sucks  is  twiop  inRtnicled  on  the  morning  of  his  injurr  to  take 
the  sacks  from  the  top  of  the  pile  and  not  out  of  the  middle,  on  account  of  its 
WihK  dancerons  to  remove  tlieni  frojn  the  middle  of  the  pile,  and  where  such 
person  is  injured  by  the  pile  falling  ovit  upon  him,  due  to  his  taking  the  sacks 
out  of  the  middle,  such  injury  is  cnuned  by  the  wilful  miacondnet  ot  the  employee 
and  componsntjon  should  be  denied. 

Joseph  Curless,  in  propria  pirsotia,  for  Applicant. 
D.  S.  O'Brien,  attorney,  for  Defendant, 
The  applicant  was  injured  on  June  5,  1914,  by  a  pile  of  flour  sacks 
toppling  over  upon  him,  caasiiig  a  fracture  of  the  right  kneecap.    At 


.-,00' 
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the  time  of  the  accident  he  was  employed  as  a  laborer  in  moving  the 
flour.  The  defenses  presented  at  the  hearing  were  wilful  misconduct  in 
violating  instructions  given  him  as  to  the  way  in  which  the  fiour  was  to 
be  moved,  and  intoxication.  The  evidence  showed  that  the  sacks  were 
piled  in  rows  thirteen  feet  high,  and  that  the  applicant  was  specifically 
instructed  twice  on  the  morning  of  the  accident  to  take  the  sacks  off  the 
top  of  the  pile  and  not  out  of  the  center,  but  that  he  did  not  heed  the 
instructions  and  was  injured  while  pulling  a  sack  out  of  the  center  of 
the  pile.  Compensation  was  denied  on  the  grounds  of  wilfid  miscon- 
duct. 

H.  L.  Whitb, 
Secretary. 

(No.  321— September  23,  1914.) 

(Chapter  1T6,  Laws  1913.) 

WIM.IAM  BREITKXFELD,  Appliraut,  vs.  IXDPIPKXDENT  SASH  AND  DOOR 


DeWitt  O^itckell,  attorney,  for  Applicant. 

John  I.  Haydcn,  attorney,  for  Defendants. 
William  Breitenfeld  was  injured  on  May  19,  1914,  while  working  in 
San  Diego  for  the  Independent  Sash  and  Door  Company,  as  a  wood 
cutter.  AVhile  standing  upon  a  ladder  sorting  stock  a  piece  of  timber 
fell  from  a  pile  and,  rebounding  from  the  floor,  hit  the  foot  of  the 
ladder,  knocking  it  down.  The  accident  resulted  in  a  fracture  of  the  heel. 
One  week's  compensation  was  paid  by  the  defendants.  Further  pay- 
ments were  refused  on  the  ground  that  the  remainder  of  the  disability 
was  due  to  causes  arising  outside  of  the  employment.  The  Commis- 
sion found  that  the  applicant  was  entitled  to  a  disability  indemnity  for 
the  period  of  three  and  four  sevenths  weeks,  amounting  to  $43.53.  The 
applicant  was  further  awarded  his  medical  expenses  contracted  prior  to 
the  tender  of  a  physician  at  the  expense  of  the  defendants. 

H.  L.  WiiiTE, 
•  Secretary. 

(No.  383— September  23,  1914.) 

(Chapter  176,  Ijiws  1913.) 

NKLS  TEIISON,  Applicant,  vs.  N.  P.  ANDERSON  and  -KTNA  I.IFR  INSHR- 

ANTB  CO-MPANY.  /Jvf<-nda>ilg. 

Nets  Person,  in  propna  persona,  for  Applicant. 
E.  L.  Stocktvell,  attorney,  for  Defendants. 
Nelsons  Person,  applicant  herein,  was  employed  by  defendant  N.  P. 
Anderson  as  a  carpenter.    While  working  for  him  in  San  Francisco,  the 
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applicant  on  June  11,  1914,  stepped  on  a  nail,  which  penetrated  the  ball 
of  his  right  foot.  The  wound  became  infected,  causing  serious  illness 
for  a  time.  The  only  issue  raised  was  as  to  the  duration  of  his  disability. 
Compensation  was  awarded  in  the  sum  of  $128.57,  this  being  for  six 
and  six  sevenths  weeks  disability  \css  the  sum  of  $71.52  previously  paid 
on  this  account.  The  applicant  was  also  awarded  his  medical  expensAs 
in  the  sum  of  $48.50. 

H.  L.  White, 
Secretary. 

(No.  425— September  23,  1914.) 

(Cliapter  176,  L^wa  1913,) 

FUKII  MATTKOM.  .\i>i,1k-«nt.  vn.  JlOISKItTS  &  CI.AHK  a.M>  I'AUIFU:  COAST 

CASUALTY  COMPANY,  Def<^ni!ant$. 

MEDICA).    AHD    RUBGICAI.    REBVICfS— ItlGHT    OF    INSI^BANCE    CaRBIER   TO    PUB.NISH 

IjOSB  oy  ItlQllT. — Whore  an  employee  is  scriouBly  injured  tmd  a  phjsIciaD  is 
calli>d  at  the  instance  of  tlic  employer,  who  performs  a  necessary  capital  opera- 
tion, and  Kie  insurnni^e  carrier  docs  not  tender  a  physician  at  its  own  eipensc 
until  after  Ibe  operntion  has  been  pi'rformed,  it  is  too  Inte  for  Ihc  insurance 
carrier  to  insist  upon  a  change  of  physicians.  It  is  unreWKMable  to  asb  and 
improper  to  undertake  to  substitute  physicians  immediately  after  a  capital 
operation  has  been  performed.  Such  clianRe  should  be  made  only  when  it 
becomes  maDifrst  that  the  operating  surgeon  is  wholly  unfit  (o  talie  care  of  the 

The  facts  are  stated  in  the  opinion.  The  applicant  was  awarded  the 
sum  of  fifty-six  dollars  and  seventy-nine  cents  ($56.79)  as  compensation 
for  a  temporarj'  total  disability  of  seven  and  four  sevenths  weeks. 
Ho  was  further  allowed  a  temporary  partial  disability  indemnity  for 
three  weeks  further  at  the  rate  of  tliree  dollars  and  seventy-five  cents 
($3.75)  per  week,  and  his  medical  and  hospital  hills,  claims  for  which 
were  subsequently  approved  in  the  sum  of  two  hundred  dollars  and 
twenty-five  cents  ($200.25). 

Fred  Matfconi,  in  propria  persona,  for  Applicant. 
Dr.  C.  T.  Cutting,  medical  director  for  defendant  Pacific  Coast 
Casualty  Company.  ^ 

On  the  5th  day  of  June,  1014,  applicant  Fred  Matteoni  was  injured 
while  in  the  employment  of  Roberts  &  Clark,  planinst  mill  owners  resid- 
ing in  Stockton.  lie  wn.s  tending  a  rip.siiw  when  a  piece  of  board  flew 
back,  striking  him  in  the  abdomen  with  so  much  force  as  to  cause 
him  to  faint.  He  wa.s  taken  to  the  Emergency  Hospital  by  his 
employers  for  emergency  treatment.  The  employers  meantime  com- 
municated with  the  office  of  Dr.  S.  F.  Priestley,  the  physician  em- 
ployed by  the  insurance  enrrier,  the  Pacific  Coa.'jt  Casualty  Company. 
Dr.  Priestley  was  out  of  town  and  his  stenographer  communicated 
with   Dr.   Ellis  Harbert  of   Stockton   who   repaired   at   once   to   the 
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Emergency  Hospital  and,  at  the  suggestion  of  a  member  of  the  firm 
of  Roberts  &  Clark,  took  charge  of  the  case.  He  made  up  his  mind 
that  the  injury  was  serious  and  forthwith  removed  applicant  to  the 
St.  Joseph's  Hospital  in  Stockton,  where  that  evening  he  performed 
an .  operation,  finding,  on  the  outside,  a  contusion  of  the  muscular 
tissue  and  skin  and,  upon  opening  the  abdomen,  he  found  some  free 
hemorrhage  and  a  contusion  of  the  cecum  and  laceration  of  the  mesen- 
tery of  the  appendix  involving  a  rupture  of  one  of  the  blood  vessels. 
In  the  course  of  the  operation  it  was  necessary  to  remove  the  appendix 
and  it  was  removed.  The  patient  remained  in  the  hospital  for  several 
weeks  and  during  a  portion  of  this  time  was  in  a  separate  room  and 
had  a  special  nurse.  A  few  days  after  the  operation  Dr.  Priestley, 
by  direction  of  the  insurance  carrier,  visited  the  patient  and  expressed 
a  desire  to  take  over  the  ca-se.  Dr.  Harbert  did  not  turn  the  case 
over  to  Dr.  Priestley  but  continued  the  treatment  xmtil  convalescence. 
The  injury  involved  a  temporary  total  disability  for  a  period  of  nine 
and  four  sevenths  (9*)  weeks  followed  by  three  weeks  of  partial 
disability.  The  defendant  insurance  carrier  resisted  the  claim  of 
applicant  in  part  at  least  and  insisted  that  a  physician  of  its  own 
selection  should  have  taken  charge  of  tlie  ease  after  the  first  aid  was 
rendered.  There  was  also  .some  question  in  the  mind  of  the  defendant 
in.surance  company  as  to  whether  or  not  there  was  necessity  for  remov- 
ing the  appendix  and  whether  a  part  of  the  cost  of  such  removal 
should  not  be  deducted  from  the  medical,  surgical  and  hospital  charge. 

Upon  the  hearing  it  was  made  evident  that  the  removal  of  the 
appendix  was  only  an  incident  to  the  general  operation  and  that 
the  condition  found  as  testified  to  by  Dr.  Harbert  after  opening  the 
abdomen,  justified  his  ditifinosis  wnd  tlie  operation,  and  that  it  was 
proper  for  him  to  perform  it. 

This  Commission  has  frequently  expressed  its  opinion  that  in  all 
.such  cases  the  employer  is  liable  for  first  aid  from  the  first  surgeon 
who  can  reach  the  patient;  that  immediately  thereafter,  the  employer, 
if  he  will  exercise  the  prerogative  permitted  him  by  law,  must  desig- 
nate the  physician  forthwith  and  that,  if  he  fails  so  to  do  and  the 
employee  secures  medical  treatTuent,  tiie  employer  will  not  be  per- 
mitted to  change  doctors  after  a  course  of  treatment  has  been  under- 
taken. This  will  be  all  the  more  so  in  this  case  where  the  employer 
himself  designates  the  physician  and  where  an  operation  has  been 
performed.  Wc  think  it  unreiiKonablo  to  a.sk.  and  improper  to  under- 
take, to  substitute  physicians  immediately  after  a  capital  operation 
has  been  performed  and  feel  that  the  pei-son  who  has  performed  the 
operation  is  reasonably  entitlwl  to  the  treatment  of  the  patient  until 
convalescence.     Such  a  change  should  be  made  only  where  it  becomes 
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manifest  that  the  operating  surgeon  is  wholly  unfit  to  take  care  of 
the  case.  In  this  case  the  evidence  is  that  the  man  was  well  eared  for. 
A.   J.   PiLLSBURY, 

Harris  Weinstock, 
Commiss  ioners. 


(No.  356— September  24,  1914.) 

(Cliaptor  176,  Laws   1913.) 
KIIXKST  C.  WAYM.AN,  AppU'-u„t.  v».  It.  W.  HUFK.  A^[l  WKSTKJIN  INDEM- 
NITY COMPANY,  Dr-tiindanlt. 

MKDICAL  and   SUHIUCAL  THflATMK.NT^DL'TY   OK   KUPLOVtDft — AUVICE   BY   EUPLOYBB'S 
PlETSlLIAK    THAT    NO    DlSAlllLlTY    UAH    IlKKN    Sl.'STAlNtU).— Wllilo    QD    pmplOyer 

or  iDNurance  carrier  is  justlfipd  in  ucting  u))on  tlie  recumiueadation  of  its  phy- 
eidau  that  no  disability  was  auxtained  by  an  cmpluyce  claimiDg  to  have  been 
injured,  Ihc  employee  is  not  deprived  of  his  right  to  compensation  and  medical 
attention  at  the  expense  of  the  employer  where  such  diagnosis  was  in  fact 
crroDEoiis  and  tl)e  employee  was  in  fact  disabled. 
Id. — NUBaiRO  by  Meuufb  of  Familt^Liadility  of  Emi-loyeb. — A  claim  by  a 
member  of  the  family  of  the  injured  employee,  not  a  professional  nurse,  tor 
remuneratLon  for  nursing  done  for  such  injured  employee  will  not  be  made  a 
charge  against  the  employer  or  insuranco  carrier.  To  do  this  would  open  a 
door  for  unskillful  treatment  and  charges  that  should  not  be  made  a  burden 
upon  indnKtry.  It  is  iibually  (o  be  presumed  that  members  of  the  family  and 
relatives  will,  throueh  their  affection,  render  any  aid  possible  to  the  injured 
employee,  without  cost  either  to  himself  or  to  the  employer  or  inaurance  carrier. 

The  accident  occurred  in  Los  Anpeles.  The  facts  are  stated  in  the 
opinion.  Compensation  wa,s  awarded  for  a  disability  of  twelve 
weeks  up  to  Scptcmhcr  16,  1014,  in  the  sum  of  one  hundred  fifty-seven 
dollars  and  forty-four  cents  ($157,44).  The  applicant  was  further 
allowed  the  sum  of  thirteen  dollars  and  twelve  cents  ($13.12)  per 
week  from  and  after  September  16,  1!)14,  until  the  termination  of  his 
disability  or  the  further  order  of  the  Commission,  and  his  reasonable 
medical  and  surgical  expeiLscs  for  treatment  within  ninety  days  after 
the  date  of  the  accident.  An  attorney's  fi'e  was  allowed  in  the  sum  of 
twenty  dollars  ($20.00),  this  amount  to  be  deducted  from  the  com- 
pensation due  the  applicant  and  paid  to  his  counsel. 

L.  D.  Barr,  attorney,  for  Applicant. 

Gilbert  A.  McElroy,  attorney,  for  Defendants. 
On  the  9th  of  June,  1914,  Ernest  C.  AVayman,  applicant  herein, 
was  in  the  employment  of  H.  W.  Huff  as  himse  painter,  and,  while 
painting,  the  ropes  supporting  the  swinging  scaffolding  upon  which 
he  was  slandiiiii.  broke  and  he  wns  precipitated  about  thirty  feet  to 
a  cement  pavement,  striking  upon  his  feet.  Ilia  employer,  Mr.  Huff, 
did  not  give  him  any  instruetions  relative  to  medical  treatment  but 
had  him  taken  to  the  Receiving  Hospital  from  whence  he  went  to  his 
sister's  home  and  called  in  Dr.  Samuel  P.  McKinney  to  treat  bim.     Two 
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or  three  days  after  this  the  employer  telephoned  to  the  injured  employee 
that  he  could  be  treated  by  Dr.  Albert  W.  Moore,  and  Dr.  Moore  came 
to  see  him  on  Friday,  three  days  after  the  injury.  Dr.  Albert  W. 
Moore  was  the  physician  for  the  insurance  carrier.  Dr.  Jloore  made 
an  examination  but  did  not  prescribe  any  treatment  and  left  instruc- 
tions for  applicant  to  come  to  his  office  for  treatment.  lie  did  not 
come  until  July  2d  when  a  further  examination  was  made  and  pho- 
tographs taken.  The  photograph.s  showed  no  evidence  of  any  struc- 
tural injury  to  the  patient's  body,  that  is,  there  were  no  fractures  or 
displacements  disclosed  by  the  photographs.  Dr.  Moore  saw  nothing 
more  of  the  patient  until  the  23d  of  July  when  he  made  another 
examination  with  reference  to  the  trouble  in  his  back  but  found  noth- 
ing wrong  with  his  vertebrae.  Dr.  Moore  appears  to  have  concluded 
that  there  were  no  objective  symptoms  and  that  there  was  no  injury 
that  should  cause  disability.  Defendants  resisted  payment  on  the 
ground  that  no  disability  was  su/fered  by  the  accident  and  that,  if 
there  was  disability,  the  nature  and  extent  of  the  injury  should  be 
ascertained  and  determined  by  this  Commission.  There  was  also  an 
issue  as  to  the  cost  of  nursing  and  care  on  the  part  of  the  sister  of  the 
applicant. 

This  Commission  is  of  the  opinion  that  there  was  an  accident  sus- 
tained in  the  course  of  employment  and  that  there  was  an  injury 
caused  by  the  accident  and  that  disability  resulted  from  the  injury, 
total  in  character,  up  to  the  time  of  making  this  award.  In  reaching 
this  conclusion  much  evidence  was  taken  from  different  physicians 
who  were  examined  and  who  had  treated  the  patient.  A  medical 
referee.  Dr.  C.  \V.  Becker,  was  selected  by  the  medical  director  of  the 
Industrial  Accident  Commission  to  make  a  thorough  examination  and 
report,  whieh  examination  was  made  on  the  31st  of  August.  This 
medical  referee  found  unmistakable  symptoms  warranting  the  con- 
clusion that  on  the  date  of  examination  the  disability  to  perform  the 
service  of  house  painter  was  total. 

Where  an  employer  and  his  insurance  carrier  arc  advised  by  their 
physician  that  no  injury  has  been  sustained  and  no  period  of  disability 
has  resulted,  it  is  proper  for  them  to  act  upon  his  recommendation, 
but  this  can  not  deprive  the  injured  person  of  requisite  medical  and 
surgical  treatment,  if  the  event  shall  prove  that  there  was  injury  and 
that  treatment  was  reasonably  required  to  cure  and  relieve  the  same. 
That  is,  the  advice  of  the  employer's  oi\-n  physician  does  not  absolve 
the  employer  or  hia  insurance  carrier  from  liability.  Mistaken  advi(C 
given  by  the  employer's  physician  is  given  to  the  injury  of  the 
employer  and  not  to  the  deprivation  of  the  rights  of  the  employee. 
We  therefore  allow  the  applicant  in  this  case  the  reasonable  value  of 
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medical  and  surgical  atteDtion  neceBsarily  rendered  to  cure  and 
relieve  him  and  would  have  allowed  him  the  reasonable  value  of  hos- 
pital services  if  he  had  placed  himself  in  the  hospital  for  treatment 
and  for  nursing,  if  his  physician  had  found  that  the  services  of  pro- 
fessional nurses  were  required.  But  this  Commission  will  not  regard 
nursing  rendered  by  members  of  the  family,  who  are  not  professional 
nurses,  aa  a  proper  claim  against  the  employer  or  insurance  carrier 
for  reimbursement.  To  do  this  would  open  a  door  for  unskillful  treat- 
ment and  charges  that  should  not  be  made  a  burden  upon  industry. 
That  is,  it  is  to  be  presumed  that  members  of  the  family  and  rela- 
tives will,  through  their  affection,  render  any  aid  possible  to  an  injured 
employee  without  cost  either  to  himself  or  to  the  employer  or  insur- 
ance carrier. 

A.  J.  PiuaBUET, 
Kabris  Weinstock, 
Commissio  ners. 


(No.  253— September  25,  1914.) 

(ChapU'r  176.  Lawn  191J,) 

MHS.  GEORGK  H.  MAItSTEIlS.  ApplUiani,  vs.  EMPIX>\'EItS'  LIABILITY 

ASSURANCE  OOIIPOIIATION,  Dehndaiit. 

Pbocedubb  of  tue  iNDf  htriai.  .^cciuENT  OJiiMisaios — Hearsay  EviOENCt^Under 
the  power  giv<^n  by  the  Workmen's  Compeusatlun,  lusiirance  aad  Safety  Act  to 
diarpgard  the  technical  rules  of  evidence  and  adopt  rules  of  evidence  and  pro- 
cedure suitable  to  the  purpose  of  the  act,  it  is  the  policy  of  the  ludustHal  Acci- 
dent Commission  to  receive  hearsay  evidence  for  whatever  it  msy  be  worth, 
whether  such  evidencp  would  he  admissible  in  tlie  superior  court.t  of  Ihe  stale 
or  not.  Such  (>videni«  is  to  U-  scnitiniwd  cinsi-lj-  in  c.)nnei-lion  with  tlic  leRiti- 
mate  causes  of  distrust  attrihutable  to  hearsay  evidence.  Nevertheless,  if  it  is 
relevant,  no  objection  will  be  allowed  to  its  admission  and  it  will  be  taken  for 
whatever  It  is  worth. 

Id. — Id. — Statements  of  Deceahed  Employee  ab  "ki  Cause  or  Injury. — State- 
ments made  prior  to  his  death  by  an  employee  to  his  associates,  family  and 
attending  physicians  as  to  the  fact  and  nature  of  the  aocident  causing  his 
illness  are  admissible  in  evidence  iH'fore  Ihe  Induslrial  Accident  Commission,  but 
only  so  mucli  weight  will  be  eiven  to  them  as  Che  surrounding  circumstances 
indicate  to  be  justified,  including  the  extent  of  corroboration,  reasonableness, 
character  and  reputation  of  the  parties  and  the  force  of  the  usual  objections  to 
hearsay  testimony  as  applied  to  the  facts  of  the  particular  case. 

Proxiuate  Cauhe— Death  feiom  Iluxm  I'oisoMNO.^Where  the  evidence  shows 
that  an  employee  received  an  abrasion  or  bruise  upon  his  wrist,  that  infection 
started  at  the  site  of  such  abrasion,  becoming  serious  within  ten  days  after  the 
accident,  and  that  such  infection.  N|>reading  from  the  wrist  up  the  arm  and  into 
the  body  of  the  deceased,  caused  his  death,  and  where  the  nearly  UQanfmoas 
ojiinion  of  the  atleuding  physicians  is  that  such  accident  was  the  actual  or 
proliablc  cause  of  deatli,  and  where  the  evidence  fails  to  disclose  any  independent 
or  intervening  cause  of  such  intcclion,  then  the  accident  is  the  proximate  cause 
of  the  death. 
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Id.^ — Test  op. — Proximate  cause  may  be  roiif^lily  deGued  as  that  cauae,  or  causes, 
reasonably  near  to  the  result  in  queatioD  aud  reasoDably  efficient,  sufficient  or 
dominant  in  producing  that  result.  The  principal  test  used  in  appljing  this 
definition  is  the  presence  or  absence  of  any  intcrveuiug,  independent  cause, 
sufficient  of  itself,  to  bring  about  the  result.  If  one  cause,  therefore,  is  efficient 
or  sufficient  in  bringing  about  tbe  result  in  question  and  there  is  uo  intervening 
efficient  or  sufficient  cause  of  independent  origin,  the  former  is  the  proximate 

Medical  and  Subqical  Sekvic><s — Reasonable  Value  Tieebeof — Gabniko 
Capacity  of  Injubrd  Khpiokee. — The  reasonable  value  of  medical  and  aurgieal 
services  is  determined  by  this  Commission  with  reference  to  reasonable  and  usual 
charges  by  physicians  for  services  rendered  to  persons  of  the  earning  capacity  of 
llie  average  employee  affected  by  the  Workmen's  Compensation,  Insurance  and 
Safety  Act,  namely  an  employee  with  an  averoge  earning  capacity  of  $1,000.00 
per  year.  Kmployers  and  insurance  carriers  are  entitled  to  have  their  liability 
for  such  services  determined  upon  this  basis  in  computing  their  risk  and  cost 

Id. — Id. — Eabmnos  of  Employee  Above  Maximum  I'bescbibed  bt  the  Act. — 
Where  an  injured  employee  has  au  earning  capacity  above  the  maximum  pre- 
scribed by  (be  n'orkmeti's  Compensation,  Insurance  and  Safely  Act  he  may 
reasonably  require  more  expensive  medical,  surgical  and  hospital  treatment 
than  that  aliened  by  the  fee  schedule  of  this  Commission.  Nevertheless,  bis 
employer?!  or  the  laltefs  insurance  carrier  are  entitled  to  have  their  liability 
for  such  services  detertjiined  by  such  fee  schedule  based  upon  the  reasonable 
cost  of  services  reuden^d  to  men  in  the  circumstances  of  the  average  employee 
covered  by  the  act.  The  claims  of  attending  physicians  and  hospitals  will  be 
reduced,  ihcrefore,  as  far  as  the  liability  of  the  defendants  is  concerned,  to  such 
schedule,  without  prejudice,  however,  to  their  right  to  look  to  such  injured 
employee  of  liigber  earning  ca|>acity,  or  his  dependents,  for  the  reasimable 
balance  for  their  charges. 

The  accident  occurred  in  San  Francisco.  The  remainder  of  the  facts 
are  stated  in  the  opinion.  The  applicant  was  awarded  the  sum  of 
$5,000.00  as  a  death  benefit,  payable  at  the  rate  of  $20.8U  per  week  for 
two  hundred  forty  weeks,  this  sura  being  the  ma.\iraum  death  indemnity 
allowed  by  law; 

J.  J.  Dunne,  attorney,  for  Applicant. 

jp.  G.  Shcrnstein,  attorney,  for  Hind,  Rolph  &  Company,  the  em- 
ployer. 
L.    A.    Redman,   attorney,    for   defendant    Employers'    Liability 
Assurance  Corporation. 
George  H.  Rlarsters,  the  husband  of  the  applicant  herein,  had,  for 
many  years,  been  employed  by  Hind,  Rolph  &  Company,  as  a  master 
mariner.    On  March  30th  of  the  present  year  he  was  in  charge  of  the 
ship  "Invincible,"  and  while  it  was  being  loaded  with  coal,  he  had 
occasion  to  help  one  of  the  men  chanjie  a  fender.    A  .sudden  movement  of 
the  fender  or  rope  attached  to  the  fender  injured  his  arm,  causing  a 
sprained  wrist  and  a  bruise  and  abrasions  although  there  was  no  lacera- 
tion.   The  wrist  became  swollen  and  painful,  and  a  week  later  developed 
infection  and  an  abscess  which  refused  to  yield  to  treatment  and  spread 
through  tile  arm.     After  desperate  attempts  had  been  made  to  stop  the 
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traveling  of  the  infection,  including  an  amputation  of  the  arm  at  the 
shoulder,  death  resulted  on  Jlay  14,  1914,  from  septic  poisoning. 
The  principal  issues  raised  in  this  controversy  are: 

1.  Whether  testimony  as  to  the  statements  of  the  deceased  coneeming 
the  occurrence  of  the  above  mentioned  accident  was  competent  and 
admissible  evidence. 

2.  Whether  the  death  of  the  employee  was  proximately  caused  by  the 
said  sprain,  bruise  or  abrasions  received  on  March  30th. 

In  regard  to  the  firHt  issue,  it  is  the  contention  of  the  defendant  that 
statements  of  the  deceased  as  to  the  fact  of  an  accident  occurring  in  the 
course  of  his  employment  are  hearsay  evidence,  and  not  competent  to 
establish  the  fact  of  injury;  that  hearsay  evidence  is  inadmissible  in 
proceedings  before  the  Industrial  Accident  Commission,  and  that  if  the 
evidence  in  qu&stion  is  excluded  the  applicant  will  fail  to  establish  her 
ease. 

"We  are  not  preparetl  to  concede  that  the  case  of  the  applicant  must 
fail  without  the  testimony  referred  to.  The  question  as  to  the  admissi- 
bility oE  hearsay  evidence  in  proceedings  before  this  Commission  is  of 
such  importance,  however,  and,  at  first  thought,  presents  an  issue  of 
such  startling  nature  to  the  attorneys  of  the  state  that  the  Commission 
chooses  to  rest  its  decision  in  part  upon  its  right  to  receive  such  evidence, 
and  to  give  somewhat  extended  reasons  for  its  position. 

The  right  to  dispense  with  technical  rules  of  evidence  in  the  conduct 
of  its  hearings  is  conferred  by  section  77  (o)  of  the  Workmen's  Compen- 
sation, Insurance  and  Safety  Act,  which  section  reads  as  follows; 

All  hearings  and  investigations  before  the  Commission  or  any 
member  thereof,  or  any  referee  appointed  thereby,  shall  be 
governed  by  this  act  and  by  the  rules  of  practice  and  procedure 
adopted  by  the  Commission,  and  in  the  conduct  thereof  neither  the 
Commission  nor  any  member  thereof  nor  any  referee  appointed 
thereby  shall  be  bound  by  tlie  technical  rules  of  evidence.  No  infor- 
mality in  any  proceeding  or  in  the  manner  of  taking  testimony  shall 
invalidate  any  order,  decision,  award,  rule  or  regulation  made, 
approved  or  confirmed  by  the  Commission. 

It  is  contended  by  the  attorney  for  the  defendant  that  this  section,  in 
laying  emphasis  lipon  "technical"  rules  of  evidence,  discloses  a  legisla- 
tive intent  to  distini^uish  between  "tochTiical"  and  "non-technical,"  or 
substantial  rules  of  evidence,  and  that  the  "hearsay"  evidence  rule  is 
part  of  that  divisi(m  of  the  law  of  evidence  which  is  founded  upon  public 
policy  and  general  welfare  and  not  uptm  "technicalities."  It  may  be 
conceded  that  if  the  legislature  had  in  mind  a  distinction  between  rules 
as  to  the  admissibility  of  evidence  which  are  technical  in  their  nature, 
and  rules  as  to  admissibility  which  are  substantial  in  their  nature,  the 
hearsay  rule  would  be  found  in  the  latter  class.  We  think,  however, 
that  such  was  not  the  legislative  intent. 
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The  law  of  evidence,  as  we  know  it  in  English  speaking  countries,  is 
a  product  of  the  jury  system.  In  leaving  the  determination  of  questions 
of  fact  to  a  party  of  untrained  and  often  ignorant  men,  drawn  from  the 
body  of  the  country  anew  for  each  trial,  our  courts  found  it  necessary 
to  scan  all  evidence  carefully  before  allowing  it  to  be  presented  for  the 
consideration  of  the  jury,  lest  the  jurors  be  prejudiced  thereby.  Accord- 
ingly, a  large  number  of  rules  of  exclusion  arose  to  keep  from  the  jury 
certain  classes  of  evidence  deemed  too  dangerous  to  have  before  it  in 
deciding  a  ca.se.  Where,  however,  the  trial  of  the  issue  of  fact  was  held 
before  a  judge  instead  of  a  jury,  that  is,  before  a  per-wn  trained  in 
sifting  facts  and  weighing  evidence  carefully,  rules  of  admissibility  or 
exclusion  did  not  arise.  Rules  of  evidence,  as  such,  were  never  applied 
to  any  extent  in  courts  of  equity  or  ecclesiastical  courts  before  their 
amalgamation  with  courts  of  law. 

In  the  courts  of  continental  Europe  today,  where  there  is  no  jury 
system,  there  is  no  such  thing  as  a  law  of  evidence.  All  evidence  which 
is  relevant,  that  is,  which  bears  upon  any  issue  in  the  ease,  is  admissible 
and  the  question  of  the  weight  or  importance  to  be  attached  to  partic- 
ular portions  of  the  testimony  is  a  question  for  the  court  to  determine  in 
rendering  its  judgment  upon  the  issue.s  instead  of  at  the  time  when  such 
testimony  is  offered.  Undoubtedly  there  have  been  rules  in  all  courts  to 
guide  the  trier  of  the  facts  in  determining  the  weight  to  be  given  to 
different  kinds  of  testimony,  as  to  what  was  to  be  regarded  with  sus- 
picion, what  should  require  corroboration  or  more  direct  proof,  etc.,  but 
no  rules  of  admissibility  as  such  are  to  be  found  except  in  courts  where 
the  jury  system  prevails. 

A  further  consequence  of  the  jury  system  is  to  be  noted,  that,  in 
excluding  testimony  from  a  jury,  the  court  must  act  in  accordance  with 
rules  of  general  application  instead  of  weighing  the  facts  in  each  par- 
ticular ease  to  determine  how  much  of  the  testimony  the  jury  should  be 
allowed  to  hear.  A  rule  of  general  application  is  always  arbitrary,  ex- 
cluding much  good  evidence  as  well  as  bad  because  of  the  impossibility 
of  drawing  a  line  between  classes  of  testimony  without  encroaching  upon 
the  power  of  the  jury  to  be  the  sole  judge  of  questions  of  fact.  So  the 
hearsay  rule,  being  a  general  rule,  excludes  much  testimony  that  is 
worthless,  much  that  is  of  some  value  if  given  its  proper  weight  by  an 
experienced  tribunal,  and  some  that  is  of  the  highest  value  in  proving 
a  given  fact,  but  nevertheless  eomes  within  the  letter  of  the  rule.  That 
much  good  evidcin'c  is  excluded  is  shown  by  the  fact  tliat,  in  the  busi- 
ness world,  questions  of  great  moment  are  daily  settled  by  reliance  upon 
hearsay.  A  business  man  never  asks  whether  or  not  the  information  he 
is  acting  upon  is  hearsay,  but  inquires  whether  his  informer  and  his 
informer's  source  of  information  are  or  are  not  reliable. 


D.gitizecbyG00glc 


364  INDUSTRIAL   ACCIDENT   COMMISSION   DECISIONS. 

The  testimony  sought  to  be  excluded  in  the  present  ease  is  a  good 
example  of  this  fact.  The  deceased  told  several  persons  during  his 
illness  of  the  circumstances  surrounding  the  accident.  Viewed  as  ordi- 
nary hearsay  evidence  these  statements,  when  later  repeated  by  the 
hearers,  are  open  to  some  suspicion  and  perhaps  should  not  he  given  to 
a  jury.  If  a  practical  business  man  had  to  decide  this  issue  of  fact  with 
the  same  care  that  he  would  use  in  administering  his  serious  private 
affairs  he  would  not  refuse  to  listen  to  such  statements,  but  would  take 
them  for  what  they  are  worth.  If  the  deceased  were  a  person  of  no 
reputation,  a  person  whose  self-interest  would  color  all  of  his  actions, 
and  if  the  persons  hearing  his  statements  were  interested  parties  and 
not  reliable,  he  would  give  but  little  weight  to  such  statements.  On  the 
other  hand,  if,  as  is  the  situation  in  the  present  case,  the  deceased  had 
been  a  trusted  employee  for  sixteen  years,  had  an  excellent  reputation 
for  honesty,  and  his  statements  were  consistent  with  each  other,  and 
with  the  other  facts  of  the  case,  and  his  explanation  of  the  accident  was 
entirely  natural  and  probable,  and  the  witnesses  testifying  to  his  dec- 
larations disinterested  and  reliable,  evidence  of  such  declarations  would 
he,  to  this  business  man,  of  the  highest  value  and  conclusive  of  the  issue. 
He  would  regard  it  as  a  miscarriage  of  justice  if  the  evidence  were 
excluded  and  the  widow  failed  to  receive  her  award- 
Any  rule  of  evidence  which  prevents  an  experienced  tribunal  from 
hearing  and  considering  such  evidence  and  deciding  for  itself  whether 
the  evidence  be  good  or  bad,  a-s  in  this  particular  case,  is  arbitrary  and 
technical  in  the  extreme. 

It  follows  that  any  rule  of  evidence  which  seeks  to  exclude  all  evidence 
of  a  given  description,  part  of  which  is  reliable  and  part  of  which  is 
unreliable,  is  a  technical  rule  of  evidence  within  the  meaning  of  sec- 
tion 77  (a)  of  tlie  act  All  rules  of  admissibility  or  exclusion  are  in  this 
sense  necessarily  technical  because  they  arc  general  in  their  nature  and 
can  not  be  controlled  in  any  given  case  by  considerations  as  to  the 
character  or  interest  of  the  particular  witnesses  or  the  consistency  of 
the  hearsay  statements  with  the  other  facts  in  the  case. 

The  only  rule  of  admissibility,  then,  which  this  Commission  employs 
is  that  the  evidence  offered  must  lie  relevant,  that  in,  must  tend  to  prove 
some  issue  in  the  ease.  If  it  is  relevant.  th<"  testimony  will  be  taken  for 
what  it  is  worth.  This  Commission  does  not,  however,  ignore  the  fact 
that  the  law  of  evidence  as  used  in  English  speaking  countries  repre- 
sents the  experience  of  several  hundred  years  in  determining  what  testi- 
mony is  trustworthy  and  what  is  not.  Viewed  as  a  system  of  rules  to 
guide  »  trained  investigator  or  tribunal  in  weighing  the  evidence  before 
it,  it  is  of  the  greatest  value,  and  this  Commissi(m  will  always  be  guided 
thereby  in  making  its  findings  of  fact,  but  viewed  as  a  set  of  rules 
determining  admi.ssibility,  instead  of  the  value  of  evidence,  its  effect, 
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wherever  it  would  exclude  evidence  tending  to  prove  or  disprove  any 
issue  of  fact,  can  uot  be  otherwise  than  technical. 

This  construction  of  section  77  {a)  of  the  act  iff  reinforced  by  refer 
ence  to  the  policy  of  the  statute.  The  purpose  of  the  Workmen's  Com- 
pensation, Insurance  and  Safety  Act,  apart  from  the  changes  made  in 
the  relations  of  employer  and  employee,  is  to  provide  a  new  tribunal  for 
compensation  cases  which  can  decide  such  cases  cheaply  and  quickly,  as 
well  as  justly.  The  civil  courts  have  for  many  years  been  enmeshed  in  a 
complication  of  rules  of  evidence  and  procedures  which,  while  presum- 
ably fitted  for  disposing  correctly,  at  considerable  time  and  expense,  <if 
all  questions  involving  human  liberty  or  substantial  property  rights,  has 
proved  a  failure  for  speedily  and  inexpensively  passing  upon  contro- 
versies involving  small  amounts  and  prosecuted  by  the  poorer  portion 
of  society  whom  it  is  the  purpose  of  this  act  to  protect.  To  provide  a 
tribunal  which  can  best  adapt  itself  to  this  class  of  litigation,  it  was 
necessary  to  eliminate  all  purely  technical  proceedings  and  make  of  the 
simplest  sort  the  procedure  and  taking  of  proof  in  any  trial  or  hearing. 

The  statute,  therefore,  does  not  in  compensation  cases  provide  for 
trial  by  jury,  thereby  eliminating  jury  fees  and  much  delay,  and  also 
making  rules  of  admissibility  of  evidence  unnecessary. 

By  eliminating  rules  of  admissibility  of  evidence  and  technicalities  in 
procedure  the  aid  of  legal  counsel  in  guiding  litigants  through  an  action 
becomes  unnecessary  except  on  rare  occasions  where  complicated  issues 
arise.  Here,  again,  expense  and  delay  are  prevented.  And  if  the  time 
of  the  Commission  and  litigants  is  not  to  be  taken  up  by  arguments  upon 
points  of  evidence  and  appeals  from  errors  upon  the  admission  of  evi- 
dence, the  purpose  of  the  act  is  still  further  accomplished.  Hence  the 
policy  of  the  statute  is  to  make  the  taking  of  proof  in  any  action  non- 
technical, meaning  thereby,  to  eliminate  all  rules  of  evidence  except 
such  as  have  to  do  with  the  question  of  relevancy  before  admission  and 
probative  value  or  weight  of  evidence  after  being  admitted. 

Other  provisions  of  the  act  also  support  this  position.  The  first  sen- 
tence of  subsection  (c)  of  section  84  is  as  follows: 

The  findings  and  conclusions  of  the  Commission  on  questions  of 
fact  shall  be  conclusive  and  final  and  shall  not  be  subject  to 
review. 

This  provision  should  be  taken  in  coiinet'tion  with  the  second  sentence 
in  section  77  (a),  referred  to  above  and  reading  as  follows: 

No  informality  in  any  proceeding  or  in  the  manner  of  taking 
testimony  shall  invalidate  any  order,  decision,  award,  rule  or  regu- 
lation made,  approved  or  confirmed  by  the  Commission. 

One  of  the  purposes  of  these  sections  obviously  is  to  prevent  the  courts 
from  reviewing  a  finding  of  fact  made  by  the  Commission,  upon  the 
ground  that  errors  were  committed  in  the  admission  of  testimony. 
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Taking  these  provisions  in  connection  with  the  other  provision,  that  the 
Coramission  is  not  bound  by  the  technical  riifes  of  evidence,  the  con- 
clusion naturally  follows  that  this  Commission  is  authorized  under  the 
act  to  receive  all  relevant  evidence  for  what  it  is  worth  regardless  of 
rules  of  admissibility  binding  upon  courts  of  law. 

This  conclusion,  however,  does  not  depend  upon  inference  alone.  The 
authority  of  the  Commission  is  expressly  granted  by  subsection  (6)  of 
section  75  of  the  act,  whicli  "reads  as  follows : 

Sec.  75.     The  Commission  shall  have  full  power  and  authority : 

(6)     To  regulate  and  prescribe  the  nature  and  extent  of  the 
proofs  and  evidence. 

This  provision  being,  as  it  is,  in  accordance  with  the  purpose  of  the 
act  and  the  intention  implied  in  the  sections  above  quoted,  is  conclusive 
as  to  the  issue  raised  by  defendant. 

The  only  legal  restraint  upon  the  Commission  in  the  decision  of  issues 
of  fact  is,  therefore,  the  constitutional  provision  that  no  person  can  be 
deprived  of  his  property  without  due  process  of  law.  The  federal 
courts  have,  however,  repeatedly  held  that  this  provision  is  complied 
with  wherever  the  parties  are  given  a  fair  hearing  and  opportunity  to 
present  their  case  regardless  of  formalities  of  evidence  or  procedure. 
While  this  provision  would  be  violated  by  a  refusal  to  admit  or  consider 
proper  evidence,  thereby  depriving  a  party  of  his  chance  to  be  heard, 
it  could  never  be  violated  by  suspending  the  rules  of  evidence  and  giv- 
ing each  party  the  fullest  opportunity  to  prove  his  contentions  by  what- 
ever evidence  he  can  produce. 

A  final  indication  of  the  legislative  intention  is  found  in  the  fact 
that  the  legislature,  in  creating  the  Industrial  Accident  Commission, 
created  it  as  an  administrative  board  and  not  as  a  court.  Administra- 
tive bodies,  such  as  commerce  commissions,  boards  of  equalization, 
courts  martial,  legislative  investigating  committees,  etc.,  have  been  accus- 
tomed and  permitted  from  time  immemorial  to  disregard  all  rules  of 
admissibility  of  evidence.  There  is  nothing  in  the  Workmen's  Compen- 
sation, Insurance  and  Safety  Act  indicating  an  intention  to  give  the 
Industrial  Accident  Commission  any  less  power  in  this  regard  than  is 
exercised  by  other  administrative  bodies. 

We  have  gone  into  this  issue  in  some  detail  because  it  is  a  matter 
frequently  raised  by  attorneys  at  the  hearings  of  the  Commission,  and 
an  extended  statement  of  our  views  has  seemed  advisable  to  remove 
misapprehension  in  regard  thereto.  It  is  also  an  extremely  important 
issue,  as  any  other  view  than  that  herein  contained  would  paralyze  the 
speedy  and  inexpensive  determination  of  controversies  which  is  now 
being  accomplished. 
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Having  determined  to  admit  for  consideration  the  statements  alleged 
to  have  been  made  in  this  case  by  the  deceased  employee  to  persons  of  his 
acquaintance  it  becomes  proper  to  inquire  what  those  statements  were 
and  to  whom  they  were  made. 

To  H.  Parkin,  a  fellow  employee  and  subordinate  of  Captain  Marsters, 
and  a  person  in  no  way  interested  in  the  outcome  of  these  proceedings, 
deceased,  on  the  1st  day  of  April,  said :  "I  can  not  help  yon  much  today. 
I  hurt  my  wrist  yesterday  putting  over  the  fender."  He  showed  Parkin 
his  wrist  and  it  was  already  badly  swollen. 

To  Mrs.  George  If.  Jfarsters,  widow  of  deceased,  and,  to  be  sure,  the 
chief  beneficiary  of  this  proceeding,  and  yet  having  all  the  appearances 
of  being  a  truthful  woman,  decea.sed,  on  Sunday,  April  5th,  stated  in 
substance  that  the  rope  twisted  about  his  arm  and  sprained,  and  he 
supposed,  bruised  it.  He  was  at  home  the  following  Wednesday  and  it 
was  paining  him  badly  and  the  next  day,  Thursday,  April  9th,  he  came 
home  for  good. 

To  Dr.  Edith  Rrownsill,  who  first  treated  him  for  his  injury,  and  who 
is  clearly  a  disinterested  witness,  and  was  called  in  Friday,  April  10th, 
he  stated  that  he  was  hurt  while  handling  a  fender.  At  that  time  there 
was  a  small  purple  spot  over  the  small  bones  of  the  wrist  accompanied 
by  a  small  blister,  but  without  any  breaking  of  the  skin.  The  spot 
looked,  she  testified,  as  though  it  might  have  come  from  a  bruise. 

On  April  14th,  deceased  was  sent  for  examination  and  treatment  to 
Dr.  Bowles,  a  surgeon  resi<lont  in  Oakland.  It  may  be  admitted  that 
he  has  some  interest  in  the  outcome  of  this  controversy,  and  yet  there 
was  nothing  in  what  occurred  at  the  hearing  to  suggest  that  his  testi- 
mony was  influenced  by  any  personal  interest  that  might  exist  by  reason 
of  having  a  claim  for  professional  services.  Deceased  told  him  that  he 
was  fixing  a  fender  and  bruised  his  wrist. 

To  Captain  W.  T.  Lewis,  deceased's  superior,  a  wholly  disinterested 
witness,  deceased  said:  "I  bruised  it,  I  strained  it  with  the  fender," 
This  was  on  the  4th  or  5th  of  April  and  Captain  Lewis  states  that,  at 
the  time  he  saw  the  arm,  it  was  discolored  and  biidly  .swollen. 

To  A.  Norman,  another  disinterested  person,  although  an  acquaint- 
ance of  deceased,  Captain  Marsters  stated,  about  two  days  after  he  hurt 
himself,  that  he  had  hurt  his  wrist  while  putting  a  fender  over  the  side 
of  the  vessel. 

Shortly  before  the  9fh  of  April  deceased  stated  to  a  friend  of  the 
family,  Mrs.  L.  Borden,  that  be  hurt  his  hand  fixing  something  on  the 
ship,  as  she  understood  it,  to  keep  one  vessel  from  bumping  against  the 
other.    He  got  his  hand  caucbt.    It  was  quite  swollen. 

There  is  nothing  more  natural  or  usual,  in  the  event  of  injury,  than 
for  persons  who  come  into  contact  with  an  injured  person  at  once  to  ask 
how  the  accident  happened,  and  nothing  more  usual  or  to  be  expected 
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than  that  the  injured  person  will  tell  such  inquirers  how  the  accident 
happened,  simply  and  informally,  but  not  precisely  and  in  detail,  as 
would  be  done  on  the  witness  stand.  We  submit  that  statements  so  made 
and  authoritatively  reported  by  honest,  and  especially  by  disinterested, 
parties  constitute  competent  evidence  to  establish  the  fact  of  injury, 
which  fact,  in  this  case  and  many  others  similar  thereto,  would  other- 
wise be  very  difficult  of  establishment,  as  it  frequently  happens  that 
there  is  no  one  present  except  the  deceased  when  the  accident  happens 
and  the  injurj'  is  suffered.  When  such  statements  are  made  there  is, 
commonly,  no  expectation  of  serious  consequences  arising  therefrom  and 
no  temptation  to  that  self-servinfr  which  defendant's  attorney  so  empha- 
sizes in  his  valuable  brief. 

We  are  of  the  opinion  that  such  evidence  of  the  fact  of  injury,  in 
connection  with  the  indisputable  fact  that  deceased  did  have  a  swollen 
and  discolored  wrist,  is  sufficient  to  establish  as  a  fact  that  the  injury 
which  culminated  in  the  death  of  Captain  Marsters  arose  out  of  and 
happened  in  the  eourst^  of  his  employment.  It  is  such  evidence  as,  in 
the  common  and  serious  affairs  of  every  day  life,  would  produce  convic- 
tion in  the  mind  of  a  normal  man  or  woman,  and  evidence  that  may  be 
relied  on  to  produce  conviction  in  the  mind  of  such  normal  person  will 
ordinarily  produce  conviction  in  the  minds  of  the  members  of  the  Indus- 
trial Accident  Commission  of  the  State  of  California.  Indeed,  such 
evidence  is  sometimes  more  convincing  than  the  direct  testinioay  ol 
living  witnesses  testifying  as  to  what  befell  themselves  when  they 
have  a  very  lively  self-.sceking  interest  in  securing  a  disability  benefit. 

The  other  contention  of  counsel  for  the  defendant  in  this  ease  is  that, 
admitting  that  there  was  an  accident  to  deeeased  on  Jlareh  30,  1914, 
such  accident  can  not  be  considered  to  be  the  proximate  cause  of  his 
later  death. 

What  constitutes  proximate  cause  has  never  been  satisfactorily  defined 
and  can  not  be  stated  in  a  general  rub'.  As  to  whether  or  not  a 
given  act  is  a  proximate  cause  is  to  bo  determined  by  the  facts  of  the 
particular  ease  and  is  largely  a  question  of  degree  or  of  common  sense 
judgment.    A  general  guide  can,  however,  be  laid  down. 

Every  happening  in  the  physical  world  is  the  result  of  many  caases. 
For  instance,  if  A  shoots  and  kills  B,  the  cause  of  B's  death  would 
usually  be  said  to  be  A's  act  of  pointing  a  pistol  at  B  and  pulling  the 
trigger.  A  nearer  cause,  however,  is  the  fact  that  the  bullet  passed 
through  B's  body  and  also  the  fact  that  B's  bodily  resistance  was  weak- 
ened by  a  prior  illness.  Another  cause  of  B's  death  is  the  fact  that  a 
certain  manufacturing  company  made  the  pistol  and  another  company 
the  powder  and  bullet.  Similarly,  the  occurrences  giving  rise  to  A'a 
grievance  form  another  set  of  causes,  as  does  also  the  fact  of  A  and  B 
having  been  born,  for  if  they  had  never  lived  the  crime  could  not  have 
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been  committed.  So  there  may  be  a  hundred  past  occurrencee,  each  of 
which  is  a  contributory  cause  of  the  crime,  in  that  a  chain  of  causation 
can  be  traced  between  each  and  the  result. 

Obviously,  however,  the  law  can  not  fasten  responsibility  upon  all  of 
these  causes.  It  therefore  seeks  to  draw  a  line  about  the  particular 
result  for  which  responsibility  is  to  be  fixedj  including  nithin  that  line 
the  cause  or  causes  which  are  reasonably  near  and  exercise  a  reasonably 
large  degree  of  influence  in  bringing  about  the  result.  All  causes  within 
this  line  are  said  to  be  proximate.  All  other  causes  are  remote  and  are 
disregarded. 

Many  attempts  have  been  made  to  fix  more  closely  the  place  where 
this  line  is  to  be  drawn.  A  number  of  older  decisions  advance  the  view, 
which  is  ably  presented  by  the  defendant's  brief,  that  only  the  nearest 
or  immediate  cause  is  proximate  and  that  any  cause  of  a  cause  is 
remote.  This  test  is,  however,  artificial  and  is  not  followed  by  the  better 
line  of  decisions.  Its  unsoundness  was  well  pointed  out  by  the  United 
Staffs  Supreme  (lourt  in  the  case  of  Insurance  Company  vs.  Boone 
(95  U.  S.  117).  A  portion  of  the  opinion  of  Mr.  Justice  Strong,  bearing 
upon  the  point,  is  here  inserted,  as  follows : 

"The  question  is,  not  what  eaiise  was  nearest  in  time  or  place  to 
the  catastrophe.  That  is  not  tiie  meaning  of  the  maxim  'causa 
proxima  non  remoia  speclatur.'  The  proximate  cause  is  the  suffi- 
cient cause,  the  one  that  sets  the  other  causes  in  motion.  The 
causes  that  are  merely  accidental,  or  instruments  of  a  superior  or 
controlling  agency,  are  not  the  proximate  causes  and  the  respousible 
ones,  though  they  may  be  nearer  in  time  to  tlie  result.  It  is  only 
when  the  causes  are  independent  of  each  other  that  the  nearest  is  to 
be  charged  with  the  disaster.  •  •  •  The  proximate  cause,  as 
we  have  seen,  is  the  dominant  cause,  but  not  the  one  which  is  inci- 
dental to  that  cause,  its  mere  instrument,  though  the  latter  may  he 
nearest  in  place  and  time  to  the  loss.  •  •  •  The  inquiry  must 
always  be  whether  there  are  any  intermediate  causes  disconnected 
from  the  primary  fault,  and  self-operating,  which  produced  the 
injury, ' ' 

The  opinion  of  the  court  in  this  case  has  since  been  reaffirmed  in  the 
ca.tes  of  The  G.  E.  Booth  (171  TT.  S.  450).  and  Walers-Pierce  Oil 
Company  vs.  Dfsrhns  (212  U.  S.  159).  It  has  also  been  cited,  with 
approval,  by  the  California  Supreme  Court  in  the  case  of  Merrill  vs. 
los  Angchs  Gas  and  Electric  Companij  (158  Cat.  499).  In  the  latter 
case  the  California  court  defined  proximate  cause  as  follows,  quoting 
from  page  503 : 

"But  to  the  logician  the  proximate  cause,  the  causa  causana,  of 
the  damage  to  the  goods  would  be  sea  water.  The  cause  of  the 
admission  of  the  sea  water  would  be  the  forcing  apart  of  the  sliip's 
seams,  and  the  cause  of  forcing  apart  of  the  ship's  seams  would  be 
the  explosion,  so  that  to  him  the  explosion  would  be  the  cause  third 
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removed,  and  it,  with  the  second  cause,  would  be  causa  causa 
causantis.     The  legal  concept  of  the  proximate  cause  is  quite  dis- 
tinct.    It  is  based  upon  the  principle  that  consequences  which 
follow  from  the  original  wrong  in  unbroken  sequence,  without  an 
intervening  sufficient  independent  cause,  are  natural  and  proximate 
and  for  these  the  original  wrongdoer  is  responsible." 
Proximate  cause,  therefore,  may  be  defined  roughly  as  that  cause  or 
causes  reasonably  near  to  the  result  in  question  and  reasonably  efficient, 
sufficient  or  dominant  in  producing  that  result.    The  principal  test  used 
by  the  courts  in  applying  this  definition,  as  indicated  in  the  language 
quoted  above,  is  the  presence  or  absence  of  any  intervening  independent 
cause,  sufficient  of  it-self  to  bring  about  the  result.     If  one  cause,  there- 
fore, is  efficient  or  suificicnt  in  bringing  about  the  result,  and  there  is  no 
intervening  efficient  or  sufficient  cause  of  independent  origin,  the  former 
is  the  proximate  cause. 

Applying  the  test  above  indicated  to  the  facts  of  the  present  case,  it 
is  clear  tliat  the  accident  sustained  by  the  deceased  on  March  30,  or  31, 
1914,  is  the  proximate  cause  of  his  death.  The  accident  is,  in  the  first 
place,  one  of  the  causes,  inasmuch  as  there  is  a  complete  and  unbroken 
sequence  from  the  time  of  the  accident  to  the  day  of  the  death. 
Deceased's  wrist  became  painful  at  the  moment  it  was  injured  by  the 
fender  rope  and  remained  painful,  with  steadily  increasing  swelling 
and  breaking  down  of  the  tissues,  until  the  end,  without  any  cessation 
of  the  influences  of  the  first  cause,  the  accident.  The  medical  testimony 
is  practically  unanimous  to  this  effect.  Dr.  Bowles,  who  was  in  attend- 
ance upon  Captain  Marsters  from  the  early  stages,  testified  positively, 
"I  think  the  injury  was  the  direct  cause  of  the  death."  Dr.  Terry,  who 
examined  the  patient  at  a  later  stage,  also  testified  that,  from  the 
appearanco  of  the  arm,  he  attributed  the  injury  to  a  scraping  trauma- 
tism. All  of  tlie  other  attending  physicians,  except  one,  testified  that 
it  was  possible  and  probable  for  ttie  infection  to  have  been  caused 
by  the  accident  described,  and  the  remaining  physician  was  of  the 
opinion  that  sucli  cause  was  possible,  although  far-fetched.  The  fact 
that  the  skin  was  not  broken  at  the  time  of  the  injury  was  held  by  all 
of  the  physicians  not  sufficient  to  prevent  the  introduction  of  infection 
at  that  time  as  a  superficial  abrasion  was  sufficient  to  admit  the  disease 
germs. 

It  being  established  that  the  accident  complained  of  was  the  caose  of 
the  infection  and  death,  it  remains  to  consider  whether  it  was  a  proxi- 
mate cause.  Applying  again  the  tests  enumerated  by  the  later  decisions 
of  the  courts  we  find  from  the  medical  evidence  referred  to  that  the  acci- 
dent was  rea.sonably  close  in  time  and  location  and  in  the  chain  of 
causation  to  the  later  developing  infection  and  was  sufficient  or  efficient 
by  itself  to  cause  such  infection.    The  evidence  also  fails  to  disclose  any 
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independeDt  iDtervening  cause  which  would  in  any  way  check  the 
natural  forces  set  in  motion  by  the  accident  or  substitute  a  new  cause  for 
the  infection.  Such  intervening  cause,  while  it  may  be  imagined,  can 
not,  without  evidence,  be  inferred  as  a  fact.  The  accident  assigned  is, 
therefore,  the  proximate  cause  of  the  death. 

In  our  opinion  the  applicant  has  succeeded  in  establishing  all  of  the 
facts  necessary  to  entitle  her  to  an  award.  The  determination  of  the 
average  annual  earnings  of  the  deceased  might  present  some  difficulty 
were  it  not  for  the  fact  that,  upon  a  fair  view  of  the  computation  of  said 
earnings,  the  maximum  limit  imposed  by  the  statute  is  exceeded.  The 
amount  due  as  a  death  benefit  is,  therefore,  computed  upon  the  basis  of 
such  maximum  limit  allowed  by  law. 

Some  of  the  medical  and  hospital  bills  for  services  rendered  to 
Captain  Marsters  to  cure  and  relieve  him  from  the  effects  of  his  injuries, 
and  submitted  to  this  Commission  for  approval,  have  been  reduced  to 
correspond  to  the  fee  schedule  of  the  Commission.  ■  This  action  is  not 
to  be  taken  as  an  indication  that  the  claims  submitted  for  approval  are 
exorbitant.  The  fee  schedule  of  the  Commission  has  been  prepared 
upon  a  scale  of  charges  deemed  reasonable  for  the  treatment  of  an 
injured  employee  of  the  earning  power  of  the  average  man  affected  by 
this  act,  viz,  an  employee  who  earns  approximately  one  thousand  dollars 
($1,000.00)  per  year.  Where,  as  in  the  present  case,  the  injured  em- 
ployee earns  considerably  above  this  average  and,  in  fact,  above  the 
maximum  earning  capacity  provided  by  tliis  act  as  a  basis  for  cora- 
pensation,  the  relatives  of  such  injured  person  may  well  require  more 
expensive  surgical  and  hospital  treatment  than  our  schedule  allows.  If 
they  do,  such  excess  is  not,  however,  a  proper  charge  against  the  em- 
ployer or  insurance  carrier  and  should  be  borne  by  the  injured  employee 
himself,  or  in  the  event  of  his  death,  by  his  relatives  or  estate. 

A.   J.  PiLLSBUSY, 

Harris  Weinstock, 
Commissioners 

NOTB. — An  application  (or  rehpirlns  wa«  fil^d  with  lh(  Commtsslon  on  October  nth 
and  denied  on  October  2E,  1911  for  thp  reason  that  no  ne»  evidence  was  orFered  and 
the  Issues  raised  thereon  had  thereloCore  bem  idequatel}  considered  A  nilt  nC 
review  was  subsMiuently  Becurtd  by  the  defendant  from  the  Supreme  Court  of  the 
Slate  of  California,  which  proceeding  la  stilt  pending 

A  petition  for  the  llxing  of  u  reusoniible  utturne\  s  fee  for  Hie  services  of  applicant  s 
attorney  was  filed  with  the  Commission  on  October  H  mi4  After  i  onsldpring  tht 
KHid  pellllon  and  the  srrvicea  It<mlzei1  therein,  tlie  Commission  on  November  19th 
entered  lis  order  allowing  the  sum  of  t250.flft  as  the  reasonable  value  o(  the  services 
rendered  to  applicant.  This  amount  was  made  a  Hen  upon  the  vomi>ensatlon  awarded 
lo  Mrs.  Marsters.  as  was  also  the  sum  of  IS4.65  neressnrily  expended  by  her  attorney 
In  her  behalf  In  presentlns  her  case.  The  aervlces  of  the  attorney  In  this  prooeedlng 
amounted  lo  the  preparation  of  the  ease  for  trial,  with  a  number  of  conferences  with 
witnesses,  attpndnnce  at  three  sesatons  before  (he  Commission,  and  the  preparation 
of  an  eslensivi'  openlnK  brief  and  reply  hriet  In  answer  td  an  elahornt"  brief  pre- 
sented by  the  defendant  Insurance  carrier,  and  preparation  of  a  reply  to  dcfendaats' 
application  for  a  rehearing. 
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(No.  366— September  25,  1914.) 

(CHapter  1T6,  I^ws  1913.) 
IX)l'IR  SElBERLICn.  Appluant.  vb.  BfCKIXOIIAM  &  HECHT  ani>  I/INDON 
AXD    r>AN'CASHIRB   CUAItAXTHK    AND    ACTIDBNT    COMPANY,    De- 


TRY^lNnrFpiciENT  EviiniNci': — Bi'BnEN  OF  1 'ROOF.— Where  tbe  only 
to  the  oi-eurrcnpp  of  an  accident  is  lo  the  offept  that  the  employee 
felt  a  pain  in  his  fiairpr  anil  Bii|ii>om<<l  that  he  had  just  Kotlen  a  small  sliver  of 
ateel  from  a  tack  iulu  It.  but  no  foreign  ohjoct  could  lie  found  then  or  Ihere- 
nfter  when  the  tinBCt  Wcamc  infp<'tcd,  Kuch  evidence  in  insiitfieicnt  to  establish 
Uie  cause  of  the  injury  as  iieoetnition  by  such  sliver  of  steel.  The  presence  of 
■  Huch  sliver  is  based  uiton  aRsiiini)tioii  only.  The  burden  of  proof  is  upon  the 
applicant  and  is  not  fulfilled  by   this  testimuny. 

The  accident  occurred  in  San  Francisco.  The  remainder  of  the  facts 
are  stated  in  the  opinion.     Compensation  was  denied. 

Walter  11.  Daanr,  attorney,   for  Applicant. 
R.  P.   Wiscrarvir,  attorney,  for  Defendants. 

The  applicant  in  this  case  claims  that  on  or  aljout  the  8th  of  June, 
1914,  while  in  the  employment  of  the  shoe  factory  of  Buckingham  & 
Heelit  and  while  emptying  the  Inst  tacks  out  of  a  box  and  putting  thera 
into  his  mouth,  he  must  have  got  some  small  sliver  of  steel  off  a  tack 
attached  to  his  finger  in  such  a  way  that,  when  he  took  up  the  pincers 
employed  in  shoemaking,  he  must  have  thrust  this  piece  of  steel  into  his 
finger,  for  the  reason  that  a  few  days  afterward  infection  set  in  and 
he  had  a  seriously  sore  finger. 

Applicant  said  in  his  testimony  that  he  felt  something  there,  indicat- 
ing the  finger,  and  his  .shop  mate,  Joe  Valrousek,  looked  at  his  finger 
hut  could  find  nothing.  The  finger  was  dirty  and,  after  being  washed, 
inspection  was  made  but  nothing  found.  When  the  physician  dressed 
the  finger  nothing  was  found.  At  no  time  was  any  foreign  substance 
found  in  the  finger  which  eouhl  have  been  placed  there  by  accident  and 
the  conclusion  of  applicant  that  a  sliver  of  steel  tack  must  have  gotten 
into  the  finger  is  pure  assumption,  not  proven  hy  any  evidence  whatever 
except  that  there  was  somehow  a  sore  finger.  The  burden  of  proof  in 
all  such  cases  rests  upon  the  applicant  to  show,  first,  that  there  was  an 
accident,  and,  second,  that  the  accident  arose  out  of  and  happened  in  the 
course  of  the  employment.  Applicant  has  failed  to  establish  either  of 
these  reriuisitea. 

For  the  reasons  given  the  application  for  compensation  is  denied. 

A.   J,    PlLLSBUBT, 

Harris  Weinstock, 
Commissioners. 
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(No.  326— September  25,  1914.) 

(Chapter  176,  Laws  1313.> 
JOSEPH  KOCH,  Apph 
I'ANY    (a 
Defendants. 

CouBSE   OF   Bmplotubnt — Jokes   ob    Horseplat    by    Fellow    Euploteeb. — Ad 

employee  who  is  injured  by  a  practical  joke  or  by  tlie  horseplay  of  liis  fellow 
employees  is  not  entitled  to  compensatioo.  Such  injury  does  not  arise  oat  of 
his  emptoyment.  for  the  reason  that  it  bears  no  relation  to  the  duties  he  is 
required  to  perform. 

[d. — Leattno  Work  to  Get  a  Dbink. — A  person  at  work  may,  without  stepping 
outside  of  the  course  of  employmcDt,  do.those  things  which  sny  reasonable  person 
may  do.  although  not  strictly  in  the  line  of  duty  or  course  of  employment.  For 
iOBtance.  he  may,  at  a  favorable  opportunity,  go  for  a  drink,  whether  it  is  of 
beer  or  water,  and  if  while  Roinu  for  a  drinli  or  n>tuming  therefrom  he  silipped 
and  fell  and  injured  hiiii?!i-lf,  it  ivuiild  tie  pro]>er  to  ri'ftanl  th''  injury  as  nrisinlr 
out  of  the  employment. 

Accidental  Injuby. — Contract  of  Employes  to  Fubnish  Good  Beeb  to  Em- 
PLOTEEB.— Where  a  brewing  company  contracts  to  furnish  its  employees  good 
beer  to  drink  and  an  employee  is  injured  by  drinking  beer  in  which  his  fellow 
workmen  have  placed  a  poisonous  substanoe.  such  contract  does  not  make  the 
employer  liable  for  compensation.  If  the  employer  intentionally  furnished  had 
liper.  even.  tliiK  fiK'l  woiitd  only  render  the  enigiloyer  liable  in  an  action  at  law 
for  brc-ai'b  of  eontrui-t  or  fur  wilful  lurt.  It  would  nut  cslnbliKh  an  industrial 
accident  within  the  meaDiDg  of  the  Workmen's  Compensation,  Insurance  and 
Safety  Act. 

The  facts  are  stated  in  the  opinion.     Compensation  was  denied. 
George  H.  Richardson,  attorney,  for  Applicant. 
Charles  E.  Snook,  E.  D.  White  and  G.  Gitnzendorfer,  attorneys, 
for  Defendants. 

The  applicant  in  this  case,  Joseph  Koch,  was,  on  the  24th  of  April, 
1914,  employed  in  the  bottling  department  of  the  Oaklaad  Brewing  and 
Malting  Company  in  Oakland,  and  was  engaged  in  feeding  the  "soaker.*' 
It  was  a  part  of  the  contract  of  the  employing  company  with  the  union 
to  which  Koeh  belonged  that  good  beer  should  be  furnished  applicant  to 
drink  and,  pursuant  to  this  agreement,  he  took  a  bottle  of  beer  from  the 
place  where  he  had  iK'cn  permitted  by  the  foreman  to  take  it,  and  pres- 
ently undertook  to  drink  some  of  it.  When  it  got  down  into  his  throat 
he  found  that  it  started  to  burn  and  he  spit  it  out,  hut  not  all  of  it, 
swallowing  some.  He  was  very  much  excited  and  frightened  and  ran 
into  the  foreman's  office  and  gave  him  the  bottle.  Olive  oil  was  ad- 
ministered to  him  and  he  was  taken  at  once  to  a  physician  who  adminis- 
tered certain  remedies  but  applicant  seemed  to  suffer  severely  and,  at 
the  time  of  the  hearings,  July  30th  ami  August  6tli,  claimed  to  be  still 
incapacitated  by  the  reason  of  the  injury  sustained.  Compensation  hav- 
ing been  refused  him  he  made  application  to  this  Commission  for  the 
adjustment  of  the  controversy. 
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Defendants  resisted  the  claim  mainly  on  two  grounds,  that  the 
alleged  injury  did  not  result  from  an  accident  arising  out  of  the 
employment,  and  thnt  if  there  was  an  accident  -and  injury,  as  alleged, 
it  did  not  cause  disability. 

For  some  time  this  Commission  was  in  doubt  as  to  whether  or  not 
the  aeeident,  if  there  was  one,  arose  out  of  the  employment,  bat, 
when  a  trained  investigator  from  the  safety  department  under  the 
supervision  of  the  Industrial  Accident  Commission  made  a  careful 
and  painstalring  investigation  of  the  process  of  washing  the  bottles 
coming  from  the  trade  preparatory  to  being  refilled  with  beer  to 
return  to  the  trade,  reported  to  the  Commission  that  it  was  impossible 
that  caustic  soda  could  have  been  in  such  bottle  by  any  accident  arising 
out  of  the  process  of  cleansing  and  refilling,  it  became  very  clear  t« 
the  Commission  that,  so  far  as  the  caustic  soda  getting  into  the  beer 
by  accident  was  concerned,  it  could  not  have  happened.  There  was, 
therefore,  no  accident  connected  with  the  process  of  bottling  which 
could  have  resulted  in  applicant's  injury. 

However,  it  is  undisputed  that  there  was  in  the  bottle,  at  the  time 
applicant  dranli  from  it,  a  four  per  cent  solution  of  caustic  soda 
and  beer;  iiii  analy.sis  of  the  contents  of  the  bottle  malcing  this  clearly 
evident. 

If  the  caustic  soda  could  not  have  gotten  into  the  bottle  by  accident 
then  it  must  have  gotten  in  there  by  design.  There  was  evidence 
taken  at  the  hearings  which  tended  strongly  to  show  that  some  of 
the  fellow  workers  of  applicant  contemplated  playing  some  trick 
or  joke  upon  him  for  the  reason  that  they  felt  he  was  getting  more 
than  his  share  of  the  defectively  filled  bottles  which  were  authorized 
to  be  set  aside  for  the  use  of  the  working  force.  We  think  the  evidence 
sufficient  to  warrant  the  conclusion  that  the  caustic  soda  got  into  the 
bottle  by  design,  more  than  likely  a  species  of  horseplay,  than  with 
any  felonious  intent  or  purpose  to  do  serious  harm. 

A  person  at  work  may,  without  stepping  outside  of  the  coarse  of 
employment,  do  Ihase  thiu>rs  which  any  ri'fLsonable  person  may  do, 
although  not  strictly  in  the  line  of  duty  or  course  of  the  employment. 
For  instance,  it  was  permissible  for  applicant,  at  a  favorable  oppor- 
tunity, to  go  for  a  drink  whether  it  was  of  tieer  or  water ;  and  if,  while 
going  for  a  drink  or  in  returning  tiierefrom,  he  had  slipped  and  fallen 
and  injured  himself,  it  would  be  proper  to  regard  the  injury  as  arising 
out  of  the  employment;  but,  instead  of  drinking  beer  or  water  he 
drank  aqua  forlis  in  place  of  water,  or  caustic  soda  in  place  of  beer, 
it  would  not  be,  in  our  judgment,  nn  accident  arising  out  of  the  employ- 
ment. It  would  be  much  as  though,  being  invited  to  take  a  drink 
with  another,  that  other  should  take  advantage  of  the  opportunity  to 
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call  the  attention  of  his  companion  away  from  the  beer,  or  other  bev- 
erage, long  enough  to  drop  some  subtle  poison  into  it.  Such  an  act 
wouM  have  no  relation  to  the  industry  and  could  not  arise  out  of  it 
although  it  might  happen  in  the  course  of  the  day's  work.  We  think 
the  incident  one  of  skylarking  without  serious  intent,  but  the  remedy 
for  it  can  not  he  found  under  the  Workmen's  Compensation,  Insur- 
ance and  Safety  Act,  but  by  suit  for  damages  against  the  person  who 
played  the  prank  if  applicant  cjin  ascertain  who  "fixed"  the  bottle 
for  him. 

Applicant's  attorney  emphasizes  the  provision  of  the  contract  be- 
tween the  union  to  which  applicant  belongs  and  the  employing  cor- 
poration, that  the  men  were  to  be  furnished  good  beer.  If  it  could  fee 
shoivn  by  competent  testimony  that  the  defendant  corporation,  despite 
this  contract,  deliberately  furnished  bad  beer,  perhaps  an  action 
would  lie  for  breach  of  contract  because  of  such  failure  to  furnish 
good  beer;  but  that  would  not  furnish  a  ground  for  compensation  for 
injuries  sustained  growing  out  of  the  accident,  because  there  would 
be  no  accident.  It  would  be  intentional.  In  the  ease  of  serious 
poisoning,  if  it  were  done  by  an  elective  officer  of  the  corporation, 
it  would  furnish  grounds  for  suit  at  law  under  subsection  (6)  of  sec- 
tion 12  of  the  Workmen 's  Compensation,  Insurance  and  Safety  Act,  but 
this  Commission  would  not  have  jurisdiction  over  such  an  issue. 

It  having  been  determined  that  the  injury  did  not  flow  from  any 
accident  arising  out  of  the  employment,  it  is  unnecessary  to  pass  upon 
the  issue  of  disability,  and  yet  it  is  proper  to  say  that  there  was  evi- 
dence BufBcient  to  throw  grave  doubt  upon  there  being  any  real 
disability  resulting  from  the  injury  beyond  the  fright  occasioned  in 
the  belief  that  applicant  had  been  poisoned ;  and  we  doubt  if  any 
reasonable  interpretation  of  the  evidence  would  warrant  a  disability 
beyond  the  waiting  period  of  two  weeks  as  a  result  of  such  fright. 
Inasmuch  as  the  case  does  not  turn  upon  this  issue,  no  great  pains 
will  be  taken  to  .set  forth  the  reasons  why  this  opinion  is  entertained 
by  the  Commission. 

For  the  reasons  above  given,  no  award  is  made  on  applicant's  behalf 
in  this  proceeding. 

A.  J.  PiLLSBURT, 

Harris  Weinstock, 

Commissioners. 
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(No.  293— September  28,  1914.) 

(Chapter  1T«.  Laws  1913.) 


Medical  anu  Suboical  Tbeatuent — Seasonable  Te.ndeib  Tiirkeof  bi  Eufloteb. 
' — Where  it  is  understood  by  tlie  workmen  of  the  defendant  emplorer  generatly, 
and  by  tLe  applicant  in  particular,  that  the  employer  maintains  a  hoBpital  upon 
its  erounds  in  which  all  the  employees  arc  cutilted  to  treatment  free  of  eha^e  tor 
accidental  injuries  received  by  them,  and  the  applicant  after  treatment  at  such 
hospital  becomes  dissatisfied  and  secures  other  treatment  of  bia  own  choice 
without  the  consent  ot  the  employer,  the  applicant  is  not  entitled  to  an  award 
for  the  coRt  of  the  treatment  rendered  by  such  outside  physician  in  the  absence 
of  proof  that  the  employer's  hospital  service  was  inefficient  and  inadequate. 

I !>.— Adequacy  of  Tbeatment  Offebeu  by  Employeb — Finding  of  Fact. — Evi- 
dence held  to  prove  that  the  hospital  service  maintained  by  the  defendant  Onion 
Iron  Works  for  its  employees  was  not  inadequate. 

Id. — Fatlube  of  Emploieb  to  Disclaim  LiAmLirr  Apteb  CiiANiiB  of  Phtsician. 
— Where  an  injured  employee  knows  that  the  employer  maintains  a  hospital  on 
its  groundB  for  the  treatment  of  its  employees  and  receives  treatment  there  tor 
a  lime,  but  bi'tomes  dissatisfied  and  securfs  treatmeut  elsewhere,  the  failure  of 
the  employer  to  disclaim  liability  for  such  treatment  elsewhere  on  being  informed 
of  it  does  not  make  him  liable  for  the  cost  oE  such  outside  treatment  in  the 
absence  of  es:prcss  consent  to  its  bcini;  fumisliod  at  its  expense.  (Commis- 
sioner French  dissenting  upon  the  ground  that  the  failure  of  the  physician  in 
charge  of  the  Union  Iron  Works  to  even  refer  to  the  changed  medical  arrange- 
ments during  the  conversations  held  with  the  applicant  and  his  new  physician 
should  reasonably  be  construed  as  both  direct  and  indirect  concurrence  in  the 
change.  If  there  wax  the  least  objection  on  the  part  of  the  defendant  to  the 
change  of  treatment,  and  there  wa-i  both  a  ground  and  a  chance  Cor  such 
objection,  the  representative  of  the  employer  should  be  held  reaponsible  for 
failure  to  notify  the  applicant,  It  would  be  an  injustice  to  place  tlie  burden 
under  the  circumstances  on  a  lifleen  year  old  hoy.) 

Id. — LiABiLiTT  OP  EMP1.0TEB— Treatment  in  Fact  Furnishkd  bt  Buplotee's 
Ke^kfit  A.sijociAiiON. — Where  the  cost  of  mainteining  a  hospital  for  the 
treatment  of  injured  employees  u]>on  the  grounds  of  the  employer  is  wholly  or 
partly  defrayed  by  an  association  of  the  employees,  or  by  small  assessments 
deducted  from  the  wages  of  the  employees,  and  an  injured  employee  receives 
treatment  from  such  hospital  for  a  time  but  becomes  dissatisfied  and  procures 
treatment  of  his  own  choice,  the  employer  is  not  liable  lor  the  reasonable  coat 
of  such  treatment.  The  employer  having  designated  such  place  as  a  place 
where  his  employees  ean  obtain  treatment  free  of  cost  to  them  (as  far  as  the 
actual  cost  of  the  treatment  is  concemeil).  the  only  question  is  as  to  the  duty 
of  the  employer  to  refund  the  cost  of  the  treatment  to  the  hospital  association. 
While  this  is  a  fit  luestion  for  legislative  control,  it  is  one  with  which  the 
Industrial  Accident  Commission  has  nothing  to  do  as  (he  law  now  Btands. 
(Commissioner  French  dissenting  in  part.) 

The  facts  are  stated  in  the  opinion.  Compensation  was  awarded 
for  a  temporary  total  di.snbility  of  sis  and  three  sevenths  weeks  at 
the  rate  of  65  per  cent  of  the  weekly  wage  of  the  applicant,  $4.17,  per 
week.  The  applicant  was  employed  as  an  apprentice,  receiving  $1.00 
per  day.  His  average  weekly  wages  were  therefore  placed  at  $6.41 
per  week  for  the  purpose  of  tlie  award,  this  amount  being  the  mini- 
mum prescribed  by  law.     The  applicant  was  denied  his  medi<»l  and 
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surgical  expenses,  for  the  reason  that  he  had  refused  to  accept  treat- 
ment furnished  by  the  employer.     (Commissioner  French  dissenting.) 

John  J.  O'Toole,  attorney,  for  Applicants. 

Arnold  Foster,  treasurer  and  secretary,  for  Defendant. 

One  Neale  McBride,  a  lad  of  fifteen  years,  a  ship  carpenter  apprentice 
employed  at  the  Union  Iron  Works,  on  the  21st  of  April  cut  hia  shin 
with  an  adze.  He  went  immediately  to  the  hospital  maintained  on  the 
premises  and  had  the  wound  attended  to  hy  a  surgeon  employed  by  the 
hospital  association  managed  by  the  employees  of  the  concern,  and  for 
the  maintenance  of  which  the  men  pay  fifteen  cents  (15^)  per  week 
hospital  dues. 

McBride  remained  away  from  work  the  next  day,  but  went  to  the 
hospital  and  had  the  wound  dressed.  The  next  day  he  returned  to 
work,  but  had  the  wound  dressed  again  at  the  close  of  the  day.  That 
night  the  wound  pained  him  considerably  and  all  the  next  day  and 
he  developed  fever.  That  night,  of  his  own  volition,  he  called  in 
another  physician.  Infection  had  set  in,  his  condition  became  serious, 
and  prolonged  hospital  and  surgical  treatment  was  necessary  to  save 
his  log  and  his  life.  Thi.s  proceeding  was  begun,  in  part  and  mainly, 
to  enforce  payment  at  the  hands  of  defendant  Union  Iron  Works 
of  a  hospital  bill  of  seventy-three  dollars  and  fifty  cents  ($73.50) 
and  a  surgical  hill  of  about  seventy-five  dollars  ($75.00). 

Section  15  (a)  of  the  Workmen's  Compensation,  Insurance  and  Safety 
Act  specifically  declares,  in  substance,  that  the  medical,  surgical  and 
hospital  treatment  to  cure  and  relieve  injured  workmen  from  the  effects 
of  injurit«  received  through  industrial  aecident  is  "to  be  provided  by 
the  employer,"  except  in  case  of  his  neglect  or  refusal  seasonably  to  do 
so,  in  which  case,  and  then  only,  the  employer  is  to  be  made  liable  for 
the  reasonable  expense  incurred  by  or  on  behalf  of  the  employee  in 
providing  the  same. 

In  the  case  under  consideration  there  is  no  evidence  to  show  that 
the  employer  neglected  or  refused  seasonably  to  furnish  all  neces- 
sary surgical  and  hospital  treatment.  It  is  and  was  thoroughly 
understood  hy  the  workmen  on  the  plant,  including  applicant  McBride, 
that  there  is  a  hospital  on  the  gnninds  with  surgeons,  and  that,  in  case 
of  injury,  the  injured  employee  is  to  be  treated  at  such  hospital  and 
hy  the  surgeons  in  charge.  Applicant  McBride  himself  understood 
this  so  well  that  he  went  to  such  hospital  for  treatment  and  was 
treated  for  his  injury  but,  becoming  dissatisfied  with  his  treatment, 
and  without  notice  to  his  employer  or  the  surgeon  in  chaise  of  his 
case,  he  placed  himself  in  charge  of  another  physician  and  arranged 
for  treatment  at  another  hospital.    In  short,  a  hoy  of  fifteen  years  of 
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age  presumed  to  pass  judgment  upon  the  quality  of  surgery  and  the 
sufficiency  of  surgical  appliances  and  undertook  to  Buhordinate  his 
employer's  statutory  rights  in  the  premises  to  his  own  whims.  This 
can  not  be  done  at  the  cost  of  the  employer  without  his  consent. 

It  will  be  well  for  surgeons  and  hospitals  clearly  to  understand 
that  if  they  undertake  to  care  for  injured  workmen  they  can  not  do 
80  at  the  cost  of  the  employers  of  such  workmen  unless: 

1.  Such  employer  has  neglected  or  refused  seasonably  to  furnish  such 
treatment;  or 

2.  Such  employer  has  consented  to  such  treatment  being  furnished 
at  his  cost. 

The  prerogative  thus  conferred  upon  the  employer  by  the  statute 
is  extraordinary  and  it  should  therefore  be  exereised  in  a  conciliatory 
and  reasonable  spirit  and,  where  it  makes  no  great  difference  to  the 
employer  who  treats  an  injured  workman,  or  where  he  is  treated,  it 
were  well,  for  psychological  reasons  if  for  no  other,  to  let  the  injured 
employee  be  treated  by  one  in  whom  he  has  especial  confidence;  but  if 
it  does  make  a  difference  to  the  employer  the  prerogative  above  stated 
is  his  by  statute  and  can  not  be  taken  from  him  except  by  statute. 
This  provision  is  foirndcd  upon  the  principle  that  he  who  is  to  pay 
the  bills  shall  have  the  right  to  eonfraet  them,  provided  that  he  exer- 
cises the  right  with  diligence. 

There  is  nothing  in  the  evidence  which  warrants  the  conclusion 
that  the  surgical  and  hospital  treatment  available  at  the  Union  Iron 
Works  are  not  adequate  and  skillful.  The  opinions  of  the  boy  and 
his  grandmother  to  the  contrary  are  not  decisive  of  the  issue. 

Nor  did  the  failure  of  Dr.  Buell  to  inform  Dr.  Spiro  that  the  Union 
Iron  Works  would  not  be  responsible  for  treatment  not  furnished  by 
the  employer  constitute  an  acquiescence  in  the  substitution  of  physi- 
cians and  hospitals.  The  boy  knew  what  was  expected  of  him  as  to 
treatment,  and  had  entered  upon  treatment  at  the  hospital  and  by  the 
physicians  designated  by  tlie  employer.  Dr.  Spiro  testified  that  he 
was  called  by  the  hoy,  and  if  he  did  not  expeit  to  look  to  the  boy  for 
payment  for  his  services  it  was  his  place  to  raise  the  issue  with  Dr. 
Buell  before  proceeding  further  and  have  it  settled  one  way  or 
another. 

That  the  treatment  designated  by  the  employer  is  in  fact  mainly 
or  wholly  paid  for  l>y  an  association  of  workers  cuts  no  figure  in  the 
ease.  That  is  an  issue  between  the  association  furnishing  the  treat- 
ment and  the  employing  corporation  with  which  this  Commission  has 
nothing  to  do.  AVe  think  this  a  fit  subject  for  legislative  control,  but 
until  the  legislature  does  deal  with  the  problem  in  some  way  to  give 
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this  Com  mission  jurisdiotion  over  it,  this  Commission  is  wholly  without 
jurisdiction  in  the  premises. 

For  the  reasons  hereinbefore  stated,  the  surgieal  and  hospital  bills 
which  constitute  a  part  of  the  matter  in  controversy  are  disallowed. 

A.  J,  PHiSBOBY, 

Hakbis  Weinstoce, 

Commissioners. 

This  is  one  of  the  cases  in  which  the  rule  of  reason  may  fairly  be 
applied.  Neale  JIcBride  is  a  fifteen  year  old  boy  who  was  injured  on 
April  21st,  while  in  the  employ  of  the  Union  Iron  Works.  His  leg 
was  cut  by  an  adze.  Pirst-aid  attention  was  given  by  a  fellow  employee 
whose  hands  were  unclean  as  a  natural  result  of  the  business  he 
followed.  MeBride  went  to  the  Union  Iron  Works  Hospital,  where 
he  was  treated  by  a  doctor.  The  wound  on  the  leg  was  not  drained. 
Dr.  H.  Spiro  testified  that  a  wound  made  by  a  dirty  instrument 
should  be  drained.  On  April  22d  McBride  stayed  away  from  work, 
though  he  visited  the  Union  Iron  Works  Hospital  for  treatment. 
Next  day,  April  23d,  he  returned  to  work.  That  evening  he  suffered 
aui-h  pain  that  Dr.  H.  Spiro  was  ealled  in.  For  .some  time  there  was  a 
battle  for  the  boy's  life,  which  was  finally  saved. 

The  issue  in  the  case  is  whether  the  Union  Iron  Works  should  pay 
Dr.  Spiro's  bill  for  ninety-seven  dollars  ($97.00)  and  the  Mary's  Help 
Hospital  bill  of  seventy-three  dollars  and  fifty  cents  ($73.50). 

The  law  calls  upon  the  employer  to  furnish  and  pay  medical,  surgical 
and  hospital  treatment.  If  applicant  McBride  had  proceeded  to  engage 
the  services  of  another  doctor  without  due  notice  to  the  employer,  and 
without  the  direct  or  indirect  consent  of  the  employer,  as  expressed 
by  the  action  of  those  in  authority,  the  situation  would  be  entirely 
different,  and  it  would  be  necessary  to  find  for  defendant. 

Neale  McBride  did  the  natural  and  the  proper  thing  under  the 
circumstances.  He  remembered  the  dirty  hands  of  his  fellow 
employee,  he  recalled  the  absence  of  a  drain  in  the  wound  on  his  leg 
while  under  treatment  by  the  Union  Iron  Works  Hospital  doctor,  in  a 
building  more  than  thirty  years  old,  and  he  called  in  another  doctor 
when  his  condition  became  critical,  for  the  very  excellent  reasons  of 
urgency  and  dissatisfaction.  There  isn't  a  man  of  experience  who 
wouldn't  have  followed  exactly  the  procedure  of  this  fifteen  year  old 
boy. 

Here  comes  tlie  vital  point:  On  April  24th  {see  page  5  of  testi- 
mony) applicant  testified  that  his  doctor.  Dr.  H.  Spiro,  had  informed 
Dr.  W.  E.  Buell  of  his  condition,  and  next  day,  April  25th,  Dr.  Buell 
called  to  see  applicant  McBride  in  Mary's  Help  Hospital.  On  page  7 
of  the  testimony  Dr.  Spiro  clearly  states  that  he  called  up  Dr.  Buell 
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the  night  he  (Spiro)  was  called  into  the  case,  April  24th,  and  not  one 
word  of  disapproval  or  objection  to  Dr.  Spiro 's  connection  with  the 
case  was  uttered  by  Dr.  Buell.  Next  morning,  April  25th,  Dr.  Buell 
called  at  Mary's  Help  Hospital  and  discussed  the  ease  with  Dr.  Spiro. 
Again  was  opportvmity  presented  to  object  to  treatment  other  than  that 
furnished  by  the  Union  Iron  Works,  but  no  word  of  objection  was 
uttered. 

Dr.  Buell  is  the  head  doctor  of  the  Union  Iron  Works  Hospital.  He 
has  full  charge  of  that  institution  and  is  on  the  pay  roll  of  the  Union 
Iron  "Works  as  a  permanent  employee.  He  is  acquainted  with  the 
medical  and  surgical  reriuirements  of  the  Workmen's  CompenBation, 
Insurance  and  Safety  Act.  His  failure  to  even  refer  to  the  changed 
medical  attention  during  the  conversations  held  with  Dr.  Spiro  and 
applicant  McBride  should  reasonably  be  construed  as  both  direct  and 
indirect  concurrence  in  that  change.  Surely  Dr.  Buell  was  given 
proper  notice.  No  reasonable  rule  calls  for  adherence  to  a  printed 
ritual  in  a  matter  like  the  one  under  discussion.  If  there  was  the 
least  objection  on  the  part  of  the  Union  Iron  Works  to  a  change  in 
medical  treatment,  and  there  was  l>oth  a  ground  and  a  chance  for  such 
objection,  Dr.  Buell,  as  the  representative  of  the  employer,  must  be 
held  responsible  for  failure  to  notify  either  applicant  McBride  or  Dr. 
Spiro  accordingly.  It  would  be  an  injustice  to  place  the  burden,  under 
these  circuinstan<res,  on  the  fifteen  year  old  hoy. 

After  relapses,  applicant  suffered  what  is  termed  the  "big  relapse" 
(see  page  8  of  testimony).  Dr.  Spiro  then  discussed  the  responsibility 
of  the  employer  with  Secretary  and  Treasurer  Arnold  Foster  of  the 
Union  Iron  Works.  Here  is  Dr.  Spiro's  testimony  from  page  8:  "I 
could  not  get  a  definite  answer  from  Jlr.  Foster.  He  said  he  could  not 
answer  until  those  questions  were  put  up  to  him  in  the  proper  form. 
The  case  was  urgent.  I  considered  the  Iwy  was  in  a  serious  condition. 
I  also  telephoned  Dr.  Buell.  He  offered  me  the  use  of  the  Union  Iron 
Works  Hospital.  I  told  liim  the  boy  did  not  want  to  go  to  that  hos- 
pital. I  did  not  consider  that  it  was  as  good  a  hospital  as  could  be  had 
at  a  rca.sr}nahle  prici*  In  San  FrHiifisco.  I  would  not  like  to  lie  there 
for  two  or  three  weeks." 

Mrs.  Mary  K.  Wynn,  grandmother  of  applicant,  who  has  nursed  all 
her  life,  testified  to  her  grandson's  precarious  condition  and  the  need 
of  saving  his  life  by  energetic  medical  attention.  She  testified,  on 
page  14:  "I  said  to  Dr.  Spiro,  'I  feci  as  though  my  boy  ia  not  getting 
proper  treatment.'  He  said,  'What  makes  you  think  sot'  I  said, 
'I  have  nureed  more  or  less  and  I  do  not  think  the  boy  should  be  in 
this  condition  if  he  were  being  properly  treated.'  "  She  thought 
there  should  be  a  drain  in  the  wound. 
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Arnold  Poster,  secretary  and  treasurer  of  the  Union  Iron  Works, 
testified  (page  15}  that  everything  that  Dr.  Spiro  said  was  perfectly 
right,  that  the  hospital  is  over  thirty  years  old,  that  the  Union  Iron 
Works  was  preparing  to  build  a  new  one,  and  at  the  present  {July 
10,  1914)  there  was  a  balance  in  the  hospital  fund. 

Dr.  W.  E.  Buell  (page  21)  testified  that  Dr.  Spiro's  testimony  was 
correct  and  that  be  did  not  inform  Dr.  Spiro  on  April  24th,  when 
they  discussed  the  ease,  that  the  Union  Iron  Works  would  not  be 
responsible.  Later  on,  June  4th  or  5th,  Dr.  Buell  referred  Dr.  Spiro 
to  Mr.  Poster,  with  the  result  that  the  telephone  message  did  not  elicit 
the  desired  information  as  to  who  would  pay  the  bill  {page  24).  Dr. 
Buell  made  no  definite  statement  to  Dr.  Spiro  about  the  change  of 
doctors,  and  did  not  report  the  statements  to  the  management  until 
near  the  time  of  the  hearing. 

On  page  27  Mr.  Foster  testified  that  the  Employees'  Association 
looked  after  industrial  accidents. 

The  contention  was  raised  during  the  hearing  that  the  employer  did 
not  at  any  time  furnish  medical,  surgical  and  hospital  treatment, 
because  there  was  a  balance  in  the  hospital  fund  "at  the  time  of  the 
injury."  This  fund  is  made  up  of  contributions  from  employees, 
amoimting  to  lifteen  cents  (15ff)  a  week  from  each  employee.  There 
is  merit  in  this  contention,  based  on  the  situation  "at  the  time  of 
the  injury,"  but  it  is  proper  to  say  that  the  Union  Iron  Works  had, 
for  a  long  time,  generously  made  up  any  deficit  in  the  hospital  fund, 
and  that  the  surplus  in  employees'  contributions  had  been  the  condi- 
tion for  a  few  months  only. 

The  following  reasons  show  why  an  award  for  the  applicants  is 
favored : 

Firsl — Because  the  medical  representative  of  defendant,  Dr.  W.  E. 
Buell,  was  promptly  and  fully  informed  of  the  desired  change  in 
medical  treatment  and  offered  no  objection. 

Second — Because  as  the  case  proceeded  and  a  capital  operation 
became  necessary.  Secretary  and  Treasurer  Arnold  Foster  of  the  Union 
Iron  Works  was  notified  and  replied  that  he  could  not  give  a  definite 
answer  as  to  the  employer's  responsibility  until  the  matter  was  pre- 
sented in  proper  shape.  It  is  true  a  belated  offer  to  use  the  Union 
Iron  Works  Hospital  was  made  by  Dr.  Buell,  but  the  previous  delays 
and  failures  to  follow  the  clear  intent  of  the  law  caused  a  natural 
refusal  to  use  the  old  hospital  for  a  capital  operation. 

Third — The  Union  Iron  Works  had  advantages  over  a  fifteen  year 
old  boy  like  Neale  McBride.  The  competent  officials  knew  the  require- 
ments of  the  law.    The  boy  did  not.    If  the  notices  given  by  the  boy's 
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doctor  were  unsatiafactory,  both  applicant  McBride  and  Dr.  Spiro 
should  have  been  promptly  informed.    Silence  gave  consent. 

Fourth — The  Workmen's  Compensation,  Insurance  and  Safety  Act 
places  an  obligation  on  the  employer  to  furnish  "medical,  surgical 
and  hospital  treatment."  Any  arrangement  with  employees  for  pay- 
ments or  assessments  must  be  for  "benefits  in  addition  to  the  cora- 
pi'iisation  provided  for  hy  this  act."  This  statutory  requirement  did 
not  prevail  at  the  time  of  applicant  McBride 's  accident,  and  is  another 
reason  why  there  should  have  been  a  clear  understanding  if  there  was 
the  least  disapproval  of  the  change  in  medical  treatment. 

Fifih — The  seriousness  of  applicant  McBride 's  injury,  owing  to  the 
development,  warranted  the  calling  in  of  a  doctor  at  the  very  earliest 
possible  moment.  This  course  was  natural  and  would  have  been  fol- 
lowed by  any  man  or  boy  situated  as  was  McBride. 

Will  J.  Pbench, 
Commissioner. 

Note. — A  petllton  for  a  rehfariiie  of  the  UmllnBS  and  award' was  filed  with  Ihe 
CommfHglon  on  October  17.  1314,  by  the  applicants  Dr.  H.  Kpiro  and  Mar>-'s  Help 
Hospital.  The  petition  was  directed  Rolely  to  llie  question  o(  the  llaljlllty  of  ihe 
defpndant  for  the  nictlical  and  hospital   expenses  of  the  Injured  boy.     The  petition 


(No.  322— September  28,  1914.) 

(Chapter  176,  Tj)ws  1913.) 


Harry  Zwymar,  in  propria  persona,  for  Applicant. 
Frank  J.  Solt,  adjuster,  for  Defendant. 
The  applicant  claimed  to  have  been  injured  on  Jlay  1,  1914,  at 
Baxter,  while  working  in  the  employment  of  the  defendant  Sugar 
Lime  Rock  Company.  The  applicant  was  employed  as  a  laborer 
and  while  loading  a  ear  with  rock  on  this  date,  a  stone  fell  against 
his  leg,  bruising  and  injuring  it  about  the  kuee.  The  only  con- 
troversy was  as  to  the  duration  of  the  disability.  The  Commiasion 
awarded  compensation  for  seven  and  two  sevenths  weeks,  amount- 
ing to  seventy-five  dollars  and  fifty-five  cents  ($75.55)  less  the  sura  of 
fifty-fonr  dollars  and  thirty-five  cents  ($54.35)  previously  paid  as  a 
disability  indemnity. 

H.  L.  White, 
Secretary. 
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(No.  399— September  28,  1914,) 

<Cl>apter  1T6,  Laws  1913.) 
J.  W.  RENSON,  Jb.,  Applicant,  i 

(A   CX>BPORATIO 

COCBSE  OF  EupLOTUENT — Retubmno  Home  at  Niqht. — TraDBportation  to  or 
from  work  muat  be  included  Id  the  cootracC  o(  employ ment  to  bring  the  employee, 
wbile  BO  tranEportfd.  nnder  the  protection  of  the  acL  Held,  In  this  case  tlie 
transportatioD  was  no  part  of  the  contract  of  employmeot  aod  cotapensation 
was  denied  to  the  injured  employee. 

Gbatuitous  Tbanspobtation — Licensee. — The  injury  of  an  employee,  while  going 
home  on  his  employer's  vehicle,  if  hia  presence  there  is  purely  gratuitous  and 
only  an  accommodation  to  him,  is  no  ground  for  compensation,  for  the  passeoger 
is  not  a  licensee  Ihoiigli  carried  repenteiily.  (flldham  vs.  l^outlnccsl  Sunta 
Imwanee  Company,  decided  July  31,  1814,  distinguished.) 

The  applicant  herein  songht  compensation  for  injury  rocfived  by 
a  fall  from  an  auto  truck  while  en  route  home  from  his  work.  The  facts 
are  stated  in  the  opinion.  Compensation  was  deuiod  upon  the  Rroiind 
that  at  the  time  of  the  injury  the  employee  was  not  aL-ting  within  the 
course  of  his  employment. 

T.  F.  Allen,  attorney,  for  Appliraiit. 
H.  M.  Whifely,  for  Defendant. 

The  applicant  in  this  caSu  was  in  the  employmcDt  of  the  Standard  Oil 
Company  at  its  plant  in  the  Kern  River  oil  fields  and,  on  the  6th  day  of 
.April,  while  riding  from  the  place  of  employment  in  the  oil  fields  to 
Rakersfield,  where  he  resided,  on  the  freisrht  auto  truck  owned  and 
operated  by  the  defendant  Standard  Oil  Company,  he  fell  therefrom 
and  sustained  injury-  to  his  head.  Again,  on  the  2!)th  day  of  June, 
while  in  the  employment  of  the  defendant  Standard  Oil  Company  at 
the  Kern  River  oil  fields,  he  struck  his  head  af^ainst  a  bolt  protruding 
from  the  ceiling  of  the  shop  or  wareroom  in  which  he  was  employed 
and  sustained  a  further  injury  to  his  head. 

It  is  doubtful  if  either  of  these  ihjurie.s  resulted  in  disability  beyond 
the  waiting  period  of  two  weeks  provided  by  the  ae!,  and  this  is  cer- 
tainly the  fact  with  re<;ard  to  the  injuries  alleged  to  have  been  sustained 
on  the  29th  day  of  June,  1914. 

But,  if  there  was  an  injury  resultins  from  the  aeeident  which  tran- 
spired on  the  6th  of  April,  an  important  consideration  is  whether  or 
not  such  accident  arose  out  of  and  happened  in  the  course  of  the 
employment.  The  facts  are  substantially  as  follows:  An  automobile 
truck  running  between  Bakersfield  and  the  Kern  River  oil  fields  leaves 
Bakersfield  in  the  morning  and  returns  to  it  in  the  evening.  A  much 
larger  number  of  employees  living  in  Bakersfield  \vork  in  the  oil  fields 
tlian  can  be  permitted  to  ride  going  and  coming  on  this  truck,  but  the 
superintendent  in  charge  of  the  field  acquiesced  in  as  many  riding  on 
this  truck  as  could  conveniently  be  carried.     There  was  no  specific 
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authorization  from  him  given  to  the  applicant  herein,  or  to  any  other 
particular  individual,  as  to  any  preferred  right  to  ride  in  and  out,  but, 
nevertheless,  as  many  as  could  ride  conveniently  were  permitted  to  do 
su  without  charge  and  without  any  deduction  from  their  wages  or  dif- 
ferent arrangement  of  any  kind  than  that  which  obtained  in  relation 
to  others  who  furnished  their  own  conveyance  to  and  fro. 

It  is  a  general  rule  in  the  administration  of  compensation  laws  that, 
where  the  employer  receives  his  employees  at  a  given  point  and,  as  a 
part  of  the  wage  contract,  express  or  implied,  transports  such  employees 
to  and  from  places  of  employment,  all  such  employees  are  under  the 
l>rotection  of  the  act  from  the  time  they  enter  npon  the  means  of  trans- 
portation furnished  by  the  employer  until  they  alight  therefrom  in 
returning  to  the  starting  point  at  the  close  of  the  day,  but  this  rule  is 
not  applied  to  those  cases  where  the  element  of  tran.tportation  is  not  a 
part  of  the  contract  of  hire,  but  only  a  matter  of  accommodation  granted 
without  price  and  terminable  without  notiie  at  any  time.  The  case  of 
William  Oldham  vs.  Southwestern  Surely  insurance  Company,  decided 
by  this  Commission,  has  been  cited  in  support  of  applicant's  claim  in 
this  instance,  but  in  that  cnse  the  employer  undertook  to  transport  his 
workmen  from  their  homes  to  the  place  of  employment  in  the  morning 
nnd  to  return  them  to  or  near  their  homes  at  the  close  of  the  day.  That 
was  a  part  of  the  contract  of  hire.  In  the  case  under  consideration 
there  was  no  such  contract  and  the  transportation  was  a  mere  matter  of 
accommodation,  but,  whether  that  accommodation  was  allowed  one  or 
a  hundred  times,  made  no  difference  in  the  character  of  the  accommoda- 
tion allowed.  It  did  not  transform  what  was  a  mere  voluntary  act  of 
pood  will  into  an  obligation  constituting  a  part  of  the  compensation  for 
services  rendered.  Henee  we  must  hold  that  the  accident  of  April  6th 
did  not  occur  while  the  employee  was  performing  a  service  growing  out 
of,  incidental  to,  or  while  he  was  acting  within  the  course  of  his 
employment. 

A.  J,  PlLI^BUBY, 

TTabkis  "Weinstock, 
Commissioners. 

■SirrE.—On  the  p*tilliin  uf  llii-  fippllciint,  a  rehwirlnc  w;is  Rraiitpd  herein  .ind  further 
testimony  tatten  Nov?m^f>^  IS.  19H.  The  CommiBBlon  found  that  the  evidence  pro- 
duced tit  the  reheiiring  wns  ln»umci"nt  to  support  a  rhango  ot  the  original  Undlngs  and 
award,  and  the  same  were  confirmed  December  9,  1911. 
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(No.  345— September  28,  1914.) 

(Chapter  1.76,  Laws  I»13.) 


Mei>ic'al  and  SuRoicAi.  .Sebvices^IEigiit  or  Emi-loyeb  or  Insurance  Cabbies 

TO    FUB.NISU    EMEBtiENCY    TSEATMENT Sl'BSEQUENT   TBEATUENT. — An    JDJUI^ 

employee  is  justilied  in  seeking  emergency  IreatmenC  on  the  day  ol  bis  injury 
from  any  physimn,  UQle-'^B  spocificnlly  dirertcd  by  the  employer  or  iiusurance 
carrier  prior  to  securing  such  trenOuent  as  to  where  to  go  or  what  to  do.  The 
cost  ot  such  emergency  treatment  is  a  proper  charge  agaiast  tlie  said  employer 
or  insurance  carrier.  Where,  however,  medical  (reatmenC  is  tendered  by  them  in 
seasonable  time  after  such  first  aid,  the  injured  employee  must  discontinue 
treatment  by  the  phj-sician  called  in  and  accept  the  treatment  tendered  by  the 
employer,  or  else  hear  the  coat  of  the  treatment  himself. 

The  accident  occurred  in  Los  Angeles.  The  remainder  of  the  facts 
are  stated  in  the  opinion.  Compensation  was  awarded  in  the  sum  of 
eighteen  dollars  and  seventy-four  cents  ($18.74)  for  two  weeks  total 
temporary  disability  less  the  sum  of  nine  dollars  and  thirty-seven  cents 
($9.37)  previously  paid  on  tins  account.  The  defendant  was  also 
ordered  to  pay  to  the  applicant's  attending  physician  the  sum  of  one 
dollar  and  twentv-five  cents  ($1.25)  for  the  first  aid  treatment  given 
by  him  to  the  applicant.  No  award  was  made  for  subsequent  medical 
treatment  as  the  employer  was  not  given  opportunity  to  furnish  the 
same. 

Clarence  E.  Rvbilson,  in  propria  persona,  for  Applicant. 
Douglas  L.  Edmonds,  attorney,  for  Defendants. 

Applicant  was  injured  on  the  22d  of  June.  While  unloading  crates 
of  berries  from-  a  wagon  he  stepped  on  a  berry  and  his  foot  slipped, 
resulting  in  a  strain  of  his  back.  His  employer  directed  him  to  apply 
to  the  New  England  Casualty  Company  for  metlieal  treatment,  stating 
that  he,  the  president  of  the  employing  company,  had  nothing  to  do 
with  the  case  at  all.  Accordingly,  the  applicant  applied  to  the  New 
England  Ca.sualty  Ciitnpany,  but  net  until  evcninjr,  and.  failing  to  get 
into  eommunication  with  the  company,  about  seven  o'clock  he  went  to 
the  office  of  Dr.  J.  R.  Renaker  who  gave  him  emergency  treatment. 
This  happened  on  Monday. 

By  Thursday  the  New  England  Casualty  Company  had  heard  of  the 
injury  and  had  directed  Dr.  A,  II.  Jones  to  visit  the  patient  and  afford 
him  necessary  treatment.  This  Dr.  Jones  did  and,  being  applied  to 
again,  visited  the  patient  on  Saturday  and  took  him  to  his  office 
and  had  X-ray  photographs  taken  of  his  hack.  Dr.  Jones  gave  him 
instructions  regarding  treatinent  and  told  bira  to  call  him  if  he  was 
not  improved,  but  applicant  disregarded  these  instructions  and  on  the 
2.".— II— 11505 
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28tti  again  called  in  Dr.  Renaker  who  treated  applicant  unremittiugly 
until  the  20th  of  July,  when  he  dischai^ed  him  as  practically  cured. 

Upon  the  evidence  taken  at  the  hearing,  the  CommiBsion  finds  that 
there  was  disability  lasting  from  the  22d  day  of  June  until  the  20th  of 
July  and  made  an  award  accordingly,  hut  applicant  also  asked  for  the 
payment  of  the  charges  of  Dr.  Renaker  for  services  rendered  to  cure 
and  relieve  him  from  the  effects  of  the  injury,  the  total  bill  of  Dr. 
Renaker  amounting  to  twenty-nine  dollars  ($29.00). 

President  Painter  of  tlie  employing  corporation  was  in  error  in 
informing  applicant  that  he  had  nothing  to  do  with  the  matter  of 
furnishing  medical  and  surgical  treatment.  It  was  the  duty  of  the 
employer  to  designate  what  physiiuan  the  injured  person  was  to  call 
in,  and  that  he  might  be  able  to  do  this,  it  was  the  duty  of  the  New 
England  Casualty  Company  to  inform  its  client  what  physician  should 
be  called  in  in  case  of  injury,  so  that  there  may  be  no  confusion  or  loss 
of  time  in  furnishing  the  requisite  treatment. 

Accordingly,  applicant  was  warranted  in  securing  the  services  of 
Dr.  Renaker  to  furnish  emergency  treatment,  which  he  did  on  the  day 
of  the  injury.  From  the  night  of  the  22d  until  the  25th  of  June, 
applicant  was  without  treatment  except  as  he  had  been  advised  by  Dr. 
Renaker,  but,  on  Thursday,  Dr.  Jones  visited  applicant  and  told  him 
what  treatment  to  follow  and  told  him  to  report  if  he  was  not  getting 
along  well.  Nevertheless,  applicant,  on  the  28th,  again  called  in  Dr. 
Renaker.  Dr.  Jones,  not  hearing  anything  from  his  patient,  concluded 
that  he  was  getting  along  all  right  and  made  no  further  visits. 

We  think  that  Dr.  Renaker  is  entitled  to  receive  from  the  insurance 
carrier  his  charge  of  one  dollar  and  twenty-five  cents  ($1,25)  for  the 
emergency  treatment  provided  at  his  own  office  on  the  day  of  the  acci- 
dent, but  as  he  made  no  other  visits  until  the  28th,  and  inasmuch  as 
Dr.  Jones  had  made  visits  and  had  undertaken  the  treatment  of  the 
ease  between  the  22d  and  the  28th,  there  was  no  neglect  or  refusal  on 
the  part  of  the  insurance  carrier  to  furnish  the  necessary  treatment 
and  there  was  no  valid  justification  for  again  calling  Dr.  Renaker  in 
the  case.  Therefore,  no  finding  on  behalf  of  the  applicant  is  made  for 
the  payment  of  Dr.  Rcnaker's  bill  except  for  the  emergency  treatment 
rendered  on  the  date  of  injurj-. 

A.  J.  Pillsbdb;, 
Habris  Weinstock, 
Commissioners. 
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(No.  346— September  28,  1914.) 
(Chapter  176,  Laws  1913,) 
PAIRCHILD-GILMORE-WILTON   COMPANY    (a    cobporation ) ,    and    CASU- 
ALTY COMPANY  OF  AMERICA   (a  cobpobation ) .  .ippticmit,  vs.  FRANK 
MEATTAUER,  Defendant. 

Bradner  W.  Lee,  attorney,  for  Applicant. 
Frank  Meattauer,  in  propria  persona,  for  Defendant. 
Frank  Meattauer,  the  defendant  lierein,  claimed  to  have  wrenched 
his  back  on  April  10,  1914,  while  hauling  sand  for  the  applicants  in 
Los  Angeles.  This  application  was  brought  by  the  employer  to  have 
its  liability,  if  any,  determined.  The  employer  claimed  that  there  was 
no  disability  lasting  beyond  the  waiting  period  of  two  weeks,  and  by 
amended  application,  that  the  defendant  was  not  in  their  employment 
at  the  time  of  the  injury.  The  evidence  failing  to  show  whether  the 
defendant  was  in  the  employment  of  the  applicant  or  of  a  sub-con- 
tractor at  the  time  he  was  hurt,  the  application  was  on  September  28, 
1914,  dismissed  without  prejudice  to  the  right  of  the  defendant  to 
institute  a  proceeding  on  his  own  behalf  if  he  could  present  further 
evidence  as  to  whom  he  was  employed  by. 

H.  L.  White, 


(No.  350— September  28,  1914.) 

(Chapter  17S.  Laws  1913.) 

MRS.    ETTA    A.    WINTER.    Appiicanl,    vs.    JOHNSON-POLLOCK    LUMBER 

COMPANY,  Defendant. 

WiLruL  Misconduct — Wilfulness. — Where  an  employee  in  killed  hy  enterinK  n 
pit  under  a  band  saw  aod  heitig  cut  to  pieces  hy  the  saw,  ami  tlie  evidence 
shows  that  the  employee  had  been  instrueted  not  tu  make  aii.v  repairs  wliilc 
the  machinery  was  in  motion,  but  that  tlie  employee  did  not  enter  the  pit  until 
a'  few  minutes  after  the  signfll  to  stop  the  machinery  had  been  given,  and  the 
engine  runDioc  the  band  saw  bad  beeu  stopped,  but  before  the  saw  had 
entirely  ceased  to  revolve,  and  it  is  not  shown  that  the  applicant  observed  that 
the  saw  whs  still  slowly  rotating,  his  negligence  in  not  waiting  until  the  saw  had 
completely  stopped,  does  not  constitute  wilful  misconduct.  To  constitute  wilful 
misconduct,  the  disobedience  of  a  rule  must  be  intentional,  premeditated,  and 
must  have  proceeded  from  a  conscious  motion  of  the  will  in  opposition  to  the 
authority  of  the  employer. 

Id. — Violation  of  Rules— Safet?  Rule. — A  rule  that  employees  working  with 
certain  machines  are  not  to  repair  them  but  must  leave  the  repairing  to  be 
done  by  a  mechanic  hpecinlly  detailed  for  such  purpose,  is  not  usually  a  safety 
rule  tor  the  protection  of  employees  against  injury,  but  rather  a  rule  for  the 
division  of  the  work  among  the  employees.  Its  violation,  therefore,  does  not 
usually  constitute  wilful  misconduct  within  the  meaning  of  the  act.  the  act  being 
interpreted  to  mean  that  only  violation  of  safety  rules  imposed  by  the  emplo.ver 
for  the  protection  of  his  workmen  shall  constitute  such  wilful  miscooduct. 
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and  has  no  duties  lo  perform  in  conaectioa  with  the  baaA  saw,  and  is 
instructed  nev^r  to  repair  machinery  but  to  leave  all  repairiag  to  the  mill- 
nrieht,  and  wher«  the  conveyor  chain  for  removing  sawdust  from  the  pit 
under  the  band  saw  bteahs.  Decessltatiug  the  removal  of  the  sawdust  from  the 
jiit  before  the  millwright  can  make  tbe  necessary  repaira,  and  the  said  edger- 
man,  without  specific  instructions,  enters  the  pit  to  shovel  out  the  sawdust, 
such  edgermau  can  not  be  said  to  have  stepped  outside  the  course  of  his 
employment.  A  trained  miltman  may  reasonably  lend  a  hand  without  instrue- 
tions.  in  case  of  a.  brealidown.  in  expediting  repaira  in  other  parts  of  the  mill 
as  long  as  be  does  not  violate  specilie  instructions  given  him,  without  stepping 
outside  the  genera)  conrae  of  his  duties,  even  though  be  be  employed  only  to 
attend  a  particular  machine. 

The  facts  are  stated  Id  the  opinion.  A  death  benefit  was  awarded 
in  the  sum  of  two  thousand  three  hundred  sixty-two  dollars  and  fifty 
cents  ($2,362.50),  payable  at  the  rate  of  nine  dollars  and  eighty-four 
cents  ($9.84)  per  week  for  240  weeks. 

Mrs.  Etta  A.  Winter,  in  propria  persona,  for  Applicant. 
A.  B.  Johnson,  president,  for  defendant  Johnson-Pollock  Lumber 
Company. 

On  the  21st  day  of  April,  1914,  at  or  near  Mt.  Hebron,  Siskiyou 
County,  one  Geoi^e  T.  Winter  was  killed  by  accident  arising  out  of 
and  happening  in  the  course  of  bis  employment  with  the  Johnson- 
Pollock  Lumber  Company,  defendant  herein.  The  applicant,  Mrs. 
Ella  A.  Winter,  was  the  wife  of  said  deceased  employee  and  living 
with  him  as  such  at  the  time  of  his  death  and  was  dependent  upon  him 
tor  lier  support  and  that  of  her  minor  children.  She  demanded  the 
death  benefit  provided  in  such  cases  by  the  Workmen's  Compensation, 
Insurance  and  Safety  Act,  the  payment  of  which  was  refused  by  the 
defendant  on  the  ground  that  deceased  was  killed  by  reason  of  his 
wilful  misconduct.  Applicant  thereupon  presented  her  application  to 
this  Commission  and  the  hearing  was  had  at  the  sawmill  of  defendant, 
at  Jerome,  in  Siskiyou  County,  before  a  special  referee,  A,  D.  D'Aneona, 
on  the  14th  of  Auprust,  1914,  at  8:30  o'clock  p.  m. 

The  evidence  shows  that  dceeaaed,  Oeo^e  T.  Winter,  was  a  man  of 
about  fifty  years  of  age,  who  had  spent  several  years  in  and  around 
sawmills  and  was  a  part  owner  in  one  such  plant,  familiar  with  the 
processes  of  lumber  making  and  with  the  machinery  employed  in  that 
industry,  and  that  he  was  a  willing  employee  and  handy  man  and 
ready  to  take  bold  anywhere  at  any  time  when  his  services  were  needed 
to  forward  tbe  general  interests  of  the  concern  with  which  be  was  con- 
nected. He  began  work  with  the  defendant  on  tbe  7tb  of  April  in  the 
position  of  edgermao.  His  superior  was  one  J.  W.  Hensley,  millwright 
and  foreman  of  the  mill  in  which  Winter  was  working  at  the  time  of 
hie  death,     Hensley  gave  to  Winter  instructions  to  tbe  following  effect : 
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that  he  was  to  edge  the  lumber  as  well  as  he  could  and  to  oil  his  elUger, 
but  was  to  do  no  repair  work  for  the  reason  that  said  Hensley,  as  mill- 
wright, would  do  the  repair  work  himself.  Those  instruotions  were 
given  to  Winter  directly  by  Hensley  and  the  same  instructions  were 
given  to  other  employees  in  the  mill. 

The  saw  used  in  this  mill  for  ripping  logs  into  board.s  was  a  band  saw, 
and  worked  in  a  pit  some  six  or  seven  feet  deep,  the  exact  dimensions 
of  whieh  are  not  in  evidence.  This  pit  was  boarded  up  and  covered 
over,  except  that  a  cover  of  boards  about  twenty  inches  wide  and  six 
feet  long  was  movable  and  could  be  taken  up  whenever  it  was  necessary 
to  repair  the  machinery  or  change  saws,  being  replaced  after  the  repairs 
or  changes  had  been  made.  The  sawdust  produced  by  the  saw  fell 
into  this  pit  and  a  sawdust  carrier,  worked  by  an  Endless  chain  running 
over  a  sprocket  wheel,  from  the  bottom  of  the  pit  to  the  top  and  out- 
side, carried  the  sawdust  to  a  considerable  distance  from  the  band  saw- 
mill. 

The  edging  machine  at  which  "Winter  worked  was  a  separate  machine 
nnder  the  same  roof  but  at  a  little  distance  from  the  band  sawmill. 

At  about  ten  minutes  to  four  in  the  afternoon  the  chain  which 
operated  the  sawdust  conveyor  broke.  The  off  bearer  from  the  saw- 
mill signaled  to  the  sawyer  that  the  chain  had  broken  and  the  sawyer 
stepped  back  a  pace  or  two  and  pulled  the  whistle  cord  which  was  the 
signal  for  the  engineer  to  stop  the  mill,  which  he  did.  The  sawyer  left 
his  position  at  one  end  of  the  band  sawmill  and  came  around  to  the 
other  end  of  it  to  turn  off  the  water  that  played  upon  the  saw  and 
then  returned  to  his  station,  where  he  operated  the  saw.  As  he  did  so 
he  looked  into  the  sawdust  pit  and  saw  the  form  of  a  man  sinking  down 
into  the  sawdust,  feet  first,  but  with  one  hand  extended  above  his  head 
as  if  to  catch  hold  of  something.  The  bottom  of  this  pit  slants  toward 
the  center  under  the  wheel  which  operates  the  saw.  The  machinery 
had  been  stopped  so  far  as  the  engine  was  concerned  but  the  saw  con- 
tinued to  operate  so  slowly  that  the  sawyer  could  easily  have  counted 
the  spokes  in  the  wheel  which  drives  the  saw,  that  is,  it  had  nearly  come 
to  a  standstill  when  the  sawyer  saw  this  man  slipping  down  under  the 
saw.  When  the  man  was  taken  out  it  was  found  that  he  had  been 
fearfully  mangled  by  the  saw  and  was  quite  dead. 

No  one  saw  Winter  go  into  the  pit  or  fall  into  the  pit  and  there  is 
no  direct  evidence  to  show  how  or  why  he  went  into  the  pit.  Defend- 
ants contend  that  the  going  into  the  pit  at  all  constitutes  wilful  miscon- 
duct on  the  part  of  Winter. 

The  evidence  presented  makes  it  improbable  that  Winter  fell  into 
the  pit  through  accident,  inasmuch  as  the  testimony  shows  that  the 
board  covering  was  always  maintained  in  place  and  that,  if  it  were 
not,  the  driving  of  the  sawdust  into  the  eyes  of  the  sawyer  would  make 
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it  impossible  for  him  to  remain  at  work  without  closing  down  this  board 
covering. 

Therefore,  the  conclusion  seems  reasonable  and  justified  by  the  evi- 
dence that  Winter  entered  the  pit  for  the  purpose  of  forwarding  the 
interests  of  his  employer  by  helping  to  prepare  the  way  for  filing  the 
chain  operating  the  sawdust  conveyor.  This  is  made  all  the  more 
evident  by  the  fact  that,  on  that  same  day  and  some  hours  previously, 
the  same  chain  had  broken  and  Winter  had  helped  the  millwright  in 
fixing  it.  It  was  also  shown  by  evidence  taken  at  the  coroner's  jury 
that  the  sawyer,  Doherty,  on  this  same  day,  and  on  the  occasion  of  the 
first  breaking  of  the  chain,  had  himself  entered  the  pit,  after  the 
machinery  had  stopped,  to  throw  out  the  sawdust  so  that  the  repairs 
to  the  chain  could  be  made.  It  is  true  that  Hensley,  the  foreman,  bad 
required  the  sawyer  to  come  out  of  the  pit  and  that  he  himself  went 
in  to  throw  out  the  sawdust  and  did  throw  it  out,  but  it  is  not  in  evi- 
dence that  Winter  knew  that  Hensley  had  taken  this  action. 

We  think  the  Commission  is  justified  in  drawing  the  conclusion  that 
Winter,  being  minded  to  lend  a  hand  when  it  was  needed,  and  knowing 
that  the  chain  bad  to  be  fixed,  and  believing  that  the  sawdust  had  to 
be  thrown  out  before  it  could  he  fixed  (although  in  this  he  was  at  this 
time  probably  in  error),  took  ofiE  the  covering  soon  after  the  engine  had 
stopped  and  entered  the  pit  and  that  by  some  means  the  sawdust  gave 
way  under  his  feet  and  he  slid  down  the  incline  of  the  floor  of  the  pit 
until  he  came  into  contact  with  the  saw.  He  may  have  thought  that 
the  saw  had  stopped  but  there  was  evidence  to  show  that  it  took  some 
little  time  for  it  to  stop  after  the  engine  that  drove  it  stopped,  and 
there  was  still  power  enough  in  the  saw  to  mangle  his  flesh  and  dis- 
member his  body. 

Two  highly  important  issues  are  involved  in  this  casualty. 

1.  "Whether  or  not  the  injured  employee  was  guilty  of  wilful  mis- 
conduct in  entering  the  pit. 

2.  Whether  or  not,  in  going  outside  of  his  own  ambit,  and  under- 
taking to  facilitate  the  general  work  of  the  employer  by  helpii^, 
unasked,  to  aid  in  fixing  the  chain  operating  the  sawdust  conveyor,  he 
was  performing  a  service  growing  out  of  and  incidental  to  his  employ- 
ment and  was  acting  within  the  course  of  such  employment. 

With  regard  to  the  first  contention  we  think  that  the  defense  of 
defendant  is  unsound.  Wilful  misconduct,  as  it  has  been  defined  by 
this  Commission,  and  by  many  courts  and  tribunals  charged  with  the 
administration  of  compensation  acts,  consists  in  the  violation  of  a  rule 
made  for  the  protection  of  the  employee  against  the  hazard  of  accident 
and,  under  the  compensation  law  of  California,  this  violation  of  such 
rule  must  be  wilful.     That  is,  the  injured  employee  must  have  maiti- 
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fested  a  spirit  of  obatinate,  unreasonable,  stubborn,  refractory  opposi- 
tion to  the  intent  and  purposes  of  the  employer  in  making  such  rule. 
The  disobedience  of  such  rule  must  be  intentional,  premeditated,  not  to 
.  be  persuaded  by  counsel,  advice,  command  or  instruction,  and  must 
have  been  actuated  by  a  bad  purpose  and  have  proceeded  from  a 
conscious  motion  of  the  will  in  opposition  to  the  authority  of  the 
employer. 

We  do  not  think  that  Mr.  Winter's  action  comes  within  the  scope 
of  this  definition.  In  the  first  place,  the  instructions  from  his  fore- 
man, above  referred  to,  did  not  constitute  a  safety  rule  or  regulation 
made  for  the  protection  of  the  employee  against  injury,  but  were 
intended  to  show  Winter  the  general  scope  of  his  duties  as  an  employee. 

There  was,  perhaps,  a  further  instruction  that  no  repairs  were  to 
be  undertaken  while  that  machinery  was  in  operation.  Tliis  would 
be  a  proper  safety  rule  but  it  is  not  in  evidence  that,  in  going  into  the 
pit.  Winter  knew  or  understood  that  the  macliinery  was  not  at  a  stand- 
still. The  engine  was  stopped  and  he  probably  thought  that  the  saw 
would  stop  at  any  moment  and  the  evidence  shows  that,  if  he  had  held 
on  by  his  hands  and  had  not  slipped,  he  could  have  stood  by  the  side  of 
the  saw  in  tlie  pit  even  while  it  was  in  motion  without  being  drann 
into  it  inasmuch  as  there  was  about  thirty  inches  of  space  in  which  to 
stand,  tait  it  seems  probable  that  his  feet  went  out  from  under  him,  that 
the  sawdust  gave  way  and  he  slipped  down  the  floor  of  the  bin  within 
reach  of  the  teeth  of  the  saw.  No  doubt  his  venturing  into  the  pit 
was  hazardous  and  it  may,  with  some  reason,  be  held  to  have  constituted 
misconduct,  but  there  was  nothing  to  show  that  that  misconduct  was 
wilful  or  that,  in  venturing  into  the  pit,  he  was  conscious  of  wilfully 
violating  any  rule  made  for  his  protection. 

The  second  issue  above  stated  presents  a  problem  of  more  difSeulty. 
The  sphere  of  the  employment  of  Winter  was  that  of  the  edging  machine 
and  did  not  involve,  in  any  direct  way,  any  participation  in,  or  responsi- 
bility for,  the  operation  of  a  band  saw,  and  yet  be  lost  his  life  in  the 
pit  of  that  mill. 

The  decisions  in  other  jurisdictions  are  rather  severe  against  meddle- 
some interference  outside  of  the  workman's  own  ambit,  the  more 
especially  in  those  cases  where  unskilled  persons  undertake  to  operate 
machinery  requiring  skilled  labor,  but  the  rule  is  seldom  held  to  apply 
to  the  efforts  of  a  workman,  acting  within  the  sphere  of  his  knowledge 
and  capacity,  to  forward  the  general  interests  of  his  employer  when- 
ever an  emergency  arises  or  opportunity  offers  to  be  useful.  The 
breaking  down  of  this  machine  put  the  whole  mill  out  of  commission 
and,  whenever  idle,  all  the  men  employed  in  it,  except  those  engaged 
in  making  the  necessary  repairs,  were  as  idle  as  the  mill.    We  think 
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that  a  volunteer  effort  to  bastes  such  repairs  was  not  a  matter  of 
meddlesomeness  or  the  result  of  idle  curiosity,  but,  rather  a  manifesta- 
tion of  a  commendable  spirit  of  willingness  to  take  hold  and  help 
wherever  a  hand  was  needed.  The  evidence  shows  the  deceased  to  , 
have  been  a  trained  mill  man,  acquainted  with  the  machinery  and  the 
risks  involved  in  operating  it.  Earlier  in  that  same  day  he  had  helped, 
with  his  superior's  acquiescence  if  not  at  his  command,  to  repair  this 
same  chain  and  he  had  doubtless  witnessed  the  emptying  of  the  pit  ol 
sawdust  preparatory  to  the  repairing  of  the  chain.  That  he  used  bad 
judgment  in  entering  tliis  pit,  without  first  certainly  knowing  that  the 
saw  had  wholly  stopped,  goes  without  saying,  but  the  volunteer  effort 
showed  a  praiseworthy  intent  on  the  part  of  deceased,  even  if  it  showed 
a  lack  of  sound  judgment. 

We  think  that,  in  small  mills  of  this  kind,  foremen  would  be  justified 
In  complaining  if,  as  soon  as  there  was  a  breakdown,  all  the  hands  went 
off  and  sat  down  and  smoked  their  pipes  while  the  foreman  put  the 
machinery  into  order,  if  there  was  any  opportunity  to  lend  a  hand  and 
expedite  the  work  of  repair  and  so  get  the  miU  into  operation  with  the 
least  possible  expenditure  of  time. 

That  the  accident  arose  out  of  and  happened  in  the  course  of  the 
employment  is  fairly  evident  in  that  it  was  an  incident  to  the  general 
work  of  making  lumber  out  of  sawed  logs.  We  are  also  of  the  opinion, 
although  not  without  the  most  full  and  careful  deliberation,  that,  at 
the  time  of  the  accident,  the  injured  employee  was  performing  a  service 
growing  out  of  and  incidental  to  his  employment  and  that  he  was  acting 
in  the  general  course  of  such  employment  altiiough  he  was  helping  to 
do  something  that  he  was  not  specifically  employed  to  do.  He  had,  that 
very  day,  previously  helped  to  repair  that  same  machine  although  in  a 
different  portion  of  the  work  and  his  sen'iees  certainly  were  not 
objected  to  and  were  evidently  welcome.  The  edging  machine  upon 
which  Winter  worked  remained  in  the  place  provided  for  it  and  is  not 
expected  to  move  out  of  it.  The  band  saw,  whose  teeth  cut  short 
Winter's  life,  could  reasonably  be  required  to  remain  where  it  was 
placed  and  to  do  the  work  expected  of  it,  but  every  competent  workman 
is  more  than  a  machine  and  his  ambit  can  not  be  as  specifically  fixed,  or 
the  duties  required  of  him  so  definitely  determined,  as  in  the  case  of  a 
machine.  There  must  still  be  some  latitude  in  which  he  may  be  free 
to  exercise  his  judgment,  whether  it  be  good  or  ill,  as  to  how  he  can 
best  advance  the  interests  of  the  employer.  An  illiberal  view  of  aueh 
discretionary  power  would  deprive  this  widow  and  Irer  children  of  any 
compensation  under  this  act.     A  more  liberal  interpretation  of  thla 
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sphere  of  discretionary  action  will  entitle  her  to  an  award  of  a  death 
benefit.  We  think  that,  all  things  considered,  the  more  liberal  interpre- 
tation is  best  justified  by  the  facts  that  have  developed  in  this  case. 

A.  J.  PlLlSBUBT, 

Habbis  Weinstoce, 
Commissioners. 


(No.  352— September  28,  1914.) 

(Chapter  1T6.  Laws  1913.) 


John  Johnson,  father  of  the  applicant,  for  Applicant. 

O.  HazeUon  "Wilson,  for  Defendants  Peterson  &  Wilson. 

John  I.  Fisher,  attorney,  for  Defendant  Massachusetts  Bonding 
and  Insurance  Company. 
The  applicant,  Ame  Johnson,  seventeen  years  of  age,  waa  injured  on 
April  17, 1914,  by  having  his  left  hand  caught  in  a  circular  saw,  reault- 
ing  in  the  loss  of  two  fingers  and  the  permanent  crippling  of  the  other 
two  fingers  of  the  right  hand.  At  the  time  of  his  injury  the  applicant 
was  employed  by  defendant  Peterson  &  Wilson  as  a  carpenter's  ap- 
prentice. The  only  issues  were  as  to  the  percentage  of  permanent  dis- 
ability, and  the  probable  earnings  of  the  applicant  after  he  should  attain 
to  the  age  of  twenty-one,  in  the  occupation  in  which  he  was  employed 
at  the  time  of  the  accident,  if  he  had  not  been  injured.  An  examina- 
tion of  the  applicant  by  the  medical  director  of  the  Commission  showed 
tliat  the  percentage  of  permanent  disability  was  28J  per  cent  of  total 
disability,  entitling  the  applicant  to  a  disability  indemnity  for  one 
hundred  thirteen  weclis.  The  average  weekly  wages  which  the  appli- 
cant would  probably  be  able  to  earn  after  twenty-one  if  he  had  not 
been  injured,  were  estimated  at  fifteen  dollars  and  eighty-seven  cents 
($15.87),  fixing  the  weelily  disability  payments  at  ten  dollars  and 
thirty -one  cents  ($10.31),  which  is  65  per  cent  of  such  weeiily  wage. 
The  said  payments  were  ordered  to  be  made  to  the  father  of  the  appli- 
cant, who  was  appointed  trnstee  for  this  purpose  under  bond  of  five 
hundred  dollars  ($500.00). 

H.  L.  White, 
Secretary. 
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(No.  359— September  28,  1914.) 

(Chapter  176,  Laws  1913.) 
HELEN  M.  HEDGES,  Applicant,  ts.  THE  CITT  OF  LOS  ANGELES,  Defeadant, 

Wilful    MiBCONDU.T^Wn.tuLNESH— Kubdes    ok    Phoof.— Where    the    evidence 
EhowE   that   the  deceased   ivns   ridiQg   a   motorcycle  don's   a   hill   at  a   greater 
rate  of  speed  tbao  alloired  by  law,  aad  met  his  death  by  a  collision  at  the  bottom 
of   the   hill   with   un   automohilc,   but   there   is   a   conflict   of   testimony   ae    to 
whether  the  brakes  of  the  tlecea.ved's  motorcycle  were  out  of  repair  and  would 
not  hold  while  cornine  down  the  hill,  the  defease  of  wilful  misconduct  is  not 
mode  out.     The  burden  is  upon  the  employer  to  establish  this  defense  and  this 
biinlen  is  not  met  where  the  clement  of  wilfulness  is  left  in  doubt. 
Id.~-Tebt  Of. — Wilful  misconduct  consists  either  in  the  wilful  disregard  of  rules 
iiindc  by  the  employer  for  the  protCL'tion   of  hLs  employees,  or  in  the  unneces- 
sary taking  of  risks  by  the  employee  lo  an  eitcnt  so  far  exceeding  Ihe  require- 
ments of  n^ligonce  as  to  amount  to  fool  hardiness  or  dare-dcviltrj'. 
[p. — A'lOi.ATioN  OF  Shkkp  Obdisances, — Where  on  employee  is  violating  a  munici- 
pal ordinance  at  the  time  of  his  injury  this  fact  does  not  by  itself  establish 
wilful  misconduct,  where  the  act  in  violation  ot  the  ordinance  would  not  con- 
stitute  misconduct  in   the  absence  of  such   ordinance.     Undoubtedly   there  arc 
laws  founded  upon  principles  ot  morality  or  public  policy,  the  breach  of  which 
■is  so  fur  contrary  to  the  public   welfare  as  to  deprive   Ihe  wrongdoer  of  any 
claim   to  compensation   for  injuries  sustained  by  such  breach,   but  this  is  not 
the   case   where   the   breach    is   of   a   minor   statute   or   ordinance   whose   only 
function  is  more  conveniently  lo  regulate  intercourse  in  crowded  communities 
where  the  art  involved  is  not  mala  in  »c.  but  merely  mala  prohibila.     Traffic 
ordinances  fall  in  the  latter  clnss  and  their  violation  does  not  by  itself  consti- 
tute wilful  misconduct. 
(d. — Employment  by  Municipality — Violation  of  Roles  of  Employbb. — Where 
an  employee  is  in  the  service  of  a  municipal  corporation  and  receives  an  injury 
in   the  coun<c   of  his  employment,   hut   while  breaking  a  municipal   ordinance, 
it  can  not  be  said  that  he  is  gnilty  of  violation  of  a  safety  rule  imposed  by 
his  emplo3"er  for  the  safely  of  its  employees  where  such  ordinance  was  enacted 
for  the  regulation  of  Uiu  general  public,  and  not  for  the  guidance  of  municipal 
employees   only. 
(d. — Neolihence — Exthemb  Rashness. — Negligence  of   the  injured  employee  con- 
tributing lo  his  injury,  even  CKtremc  negligence,  is  not  a  defense  to  an  appli- 
cation  for  comjiensation   under   the   Workmen's  Compensation,   Imturance   and 
Safely    Act.      Kxcept    where    a    violation    of   safety    rules   laid    down    by    the 
cmi>loyer   is   alleged,   acts   of   the  employee   iraiK'riling   his   own   safety   do   not 
constitute  wilful   misconduct   unless   they  so   fnr  exceed  eilreme   negligence  as 
to  constitute  foolhardiness  or  dare-devil  try. 
The  facts  are  stated  in  the  opinion.     A  death  beneflt  was  awarded 
in    the   sum   of   three   thousand   nine   hundred   seventy-eight   dollars 
($3,978,00),  payable  as  follows:  to  applicant's  attorney,  $20.00;  cost 
of  bnrial  of  dfceased,  .'plOO.OO;  for  the  discharge  of  the  mortgage  upon 
the  family  home  of  the  applicant,  $1,422M,  this  amount  being  the 
present  worth  of  the  last  105  weekly  payments  of  the  death  benefit 
diseoinitfd  at  the  rato  of  (t  per  cent  per  annum;  to  applicant  in  cash 
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$99.48;  the  balance  at  the  rate  of  $16.58  per  week  for  122  consecutive 
weeks  and  until  the  total  benefit  be  paid. 

Frank  P.  Doherty,  attorney,  for  Applicant. 

William  D.  Spalding,  deputy  city  attorney,  for  Defendant. 

The  only  issue  raised  in  this  action  is  as  to  whether  or  not  the  accident 
resulting  in  the  death  of  the  husband  of  applicant  was  caused  by  his 
wilful  misconduct.    The  facts  are  as  follows : 

The  deceased  was  employed  by  the  city  of  Los  Angeles  as  an  elec- 
trical inspector  and  was  furnished  a  motorcycle  with  which  to  make 
his  rounds.  On  the  afternoon  of  the  22d  day  of  July,  he  had  occasion, 
in  the  course  of  his  employment,  to  ride  eastward  along  Tempie  street 
in  the  city  of  Los  Angeles.  While  crossing  Beaudry  avenue  he  came 
into  collision  with  an  automobile,  receiving  injuries  causing  his  death 
the  same  day. 

There  is  a  steep  down  grade  on  Temple  street  approaching  Beaudry 
avenue,  and  the  crossing  of  these  two  streets  is  dangerous.  The  evi- 
dence is  indisputable  that  the  deceased  at  the  time  of  the  accident 
was  coming  down  this  hill  at  a  rate  of  speed  considerably  exceeding 
the  speed  limit  prescribed  by  law,  the  legal  limit  being  twelve  (12) 
miles  per  hour,  while  the  rate  of  speed  of  the  deceased  was  variously 
described  by  witnesses  to  have  been  from  fifteen  (15)  to  twenty-five 
(25)  miles  per  hour.  There  is  a  conflict  in  the  testimony  as  to  whether 
the  decca.sed  did  not  also  violate  the  provisions  of  the  municipal  ordi- 
,  nance  in  regard  to  the  right  of  way  at  this  crossing,  which  it  was 
claimed  belonged  to  the  owner  of  the  automobile. 

On  the  other  hand,  there  is  evidence  to  the  effect  that  the  brakes 
of  the  motorcycle  were  defective,  that  the  speed  made  on  the  down 
grade  was  not  wholly  in  the  control  of  deceased  and  the  deceased  was 
on-  his  way  to  the  garage  to  have  the  brakes  fixed.  There  is  no  question 
that  the  machine  was  so  out  of  repair  that  deceased  did  not  dare  to 
trust  himself  with  it  on  the  steeper  grades.  While  the  mechanician  at 
the  garage  who  examined  the  motorcycle  after  the  collision  testified 
that  the  brakes  were  in  good  condition  in  that  he  found  nothing  broken 
about  them,  he  states,  however,  that  he  was  unable  to  test  the  adjust- 
ment of  the  rear  wheel  by  turning  the  said  wheel,  for  the  reason  that 
the  spokes  of  the  wheel  were  broken.  Ills  testimony  is  not,  in  our 
opinion,  conclusive. 

At  the  most,  there  is  a  strong  eonfiii't  of  the  evidence  upon  this 
point.  The  burden  of  proof  is  upon  the  defendant  to  establish  the 
defense  of  wilful  misconduct,  and  in  the  present  ease,  the  defendant 
must  prove,  by  the  preponderance  of  the  evidence,  the  element  of 
wilfulness.     In  view  of  this  conflict  of  testimony  in  regard  to  the 
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condition  of  the  brakes,  coupled  with  the  abundance  of  testimony 
that  the  deceased  had  the  reputation  of  being  a  careful  rider,  we  feel 
that  the  defendant  has  not  established  its  contention. 

But,  even  if  it  were  pi-oven  that  the  deceased  had  violated  a  munici- 
pal ordinance,  in  our  opinion  this  fa^t  would  not  establish  wilful 
misconduct.  Such  misconduct  consists  either  in  the  wilful  disregard 
of  rules  made  by  the  employer  for  the  protection  of  his  employees, 
or  in  the  unnecessary  taking  of  risks  by  the  employee  to  an  extent 
so  far  exceeding  the  requirements  for  negligence  as  to  amount  to 
foolhardiness  or  dare-deviltry.  The  mere  violation  of  a  law  or  ordi- 
nance, unaccompanied  by  such  brcaih  of  safety  rules  or  extreme 
rashness,  may  or  may  not  constitute  wilful  misconduct  within  the 
meaning  of  the  Workmen's  Compensation,  Insurance  and  Safety  Act. 
Undoubtedly  there  are  laws  founded  upon  principles  of  morality  or 
public  policy,  the  breach  of  which  is  so  far  contrary  to  the  public 
welfare  as  to  deprive  the  wrongdoer  of  any  claim  for  compeni^tion 
for  injuries  occasioned  by  such  breach,  but  this  is  not  the  ease  where 
the  breach  is  of  a  minor  statute  or  ordinance  whose  only  function  is 
more  conveniently  to  regulate  intercourse  in  crowded  eommimities, 
where  the  act  done  is  not  mala  in  se,  but  merely  mala  prohibita. 
Traffic  ordinances  fall  in  the  latter  class,  and  the  violation  of  such 
ordinances  does  not  by  itself  eonstitute  wilful  misconduct.  To  illus- 
trate, the  speed  limit  for  a  given  portion  of  the  street  may  he  twelve 
(12)  miles  per  hour  and  yet  an  actual  speed  of  twenty  (20)  miles 
per  hour  may  he  entirely  prudout  and  free  from  negligence  at  a 
time  when  traffic  is  extremely  light,  although  forbidden,  while  a  per- 
son riding  at  the  rate  of  eight  (8)  miles  per  hour  at  a  place  where 
traffic  is  extremely  congested  may  well  be  foolhardy  and  yet  acting 
in  accordance  with  the  traffic  ordinance.  The  test  of  wilful  misconduct 
in  these  cases  can  not,  therefore,  be  determined  solely  by  reference  to  the 
legality  or  illegality  of  the  act  of  the  injured  employee. 

In  the  present  case  it  can  not  be  claimed  that  the  deceased  had 
violated  any  regulation  imposed  by  his  employer  for  his  protection. 
While  it  is  true  that  he  was  employed  by  the  city  of  Los  Angeles, 
and  that  said  city  had  also  enacted  the  traffic  ordinance  in  question, 
such  ordinance  is  part  of  the  general  law  governing  the  use  of  the 
streets  by  all  persons,  whether  municipal  employees  or  not,  and  can 
not,  therefore,  be  viewed  in  the  light  of  a  safety  regulation  imposed 
by  the  employer  upon  his  workmen  for  their  own  protection  or  the 
protection  of  their  fellows. 

Neither  can  it  be  said  in  the  present  ease  that  the  conduct  of  the 
deceased  had  so  far  exceeded  extreme  negligence  lus  to  amount  to 
foolhardiness  or  dare-deviltry.  Negligence,  even  extreme  negligence, 
is   expressly   excluded   by   the   Workmen's   Compensation,   Insurance 
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and  Safety  Act  as  a  defense  of  the  employer.  Taking  the  testimony 
in  the  light  most  favorable  to  the  city  of  Los  Angeles,  in  our  opinion, 
considering  the  reputation  of  the  deceased  for  careful  riding  and 
the  condition  his  machine  was  in  and  that  he  was  on  the  way  to  have 
it  repaired,  it  does  not  establish  more  than  that  an  act  of  negligence 
or  mistaken  judgment  on  the  part  of  the  employee  caused  his  death. 
As  stated  above,  the  burden  of  proof  is  upon  the  defendant  to  estab- 
lish the  defense  of  wilful  misconduct.  This  it  has  failed  to  do  in  the 
present  ease  and  an  award  is  therefore  made  in  favor  of  the  applicant. 
There  is  another  consideration  that  warrants  this  conchision  and 
it  is  that  it  is  openly  and  notoriously  the  fact  that,  in  Los  Angeles 
as  elsewhere,  riders  of  motorcycles  and  drivers  of  automobiles  habit- 
ually exceed  the  speed  limits  prescribed  by  traffic  ordinances  and 
that  it  is  only  in  eases  of  flagrant  excesses  of  speed  that  arrests  are 
made.  That  is,  such  machines,  when  seeming  to  move  at  a  very 
prudent  and  ordinary  pace,  do.  in  fact,  move  in  excess  of  the  legal 
speed  limit,  which  is  frequently  lower  than  safety  requires.  This 
fact  was  not  in  evidence,  but  may  be  accepted  as  warranted  by  com- 
mon repute. 

a.  j.  p1li.bbuby, 
Harris  Weinstock, 
Commissio  ners. 

Note. — An  nppllpollon  for  .1  rehenrlnR  was  filed  by  the  detendant  on  October  27, 
1914.  and  denied  on  October  2S.  ISI-t,  for  the  reason  that  no  new  evidence  was  offered 
and  that  the  only  purpose  of  said  application  was  to  have  an  Immaterial  paragraph 


(No.  361— September  28,  1914.) 

(Chapter  176,  Laws  1913.) 


Ambnpment  to  Award — CuANnE  from  Tbmpobaby  to  Pebmanent  Partial  Dis- 
ability    INDESINITY PkOCEDUKB     OF     INDUSTRIAL     ACCIPEST     COMMISSION. 

Where  nn  iDjiired  employee  ia  awarded  b;  this  CommissioD  compensation  for  a 
short  lemirarary  total  disabititj'  caused  by  an  injury  to  the  ends  oE  two  fingers 
and  Rome  luontlis  after  the  determination  of  tliis  issue  it  is  shown  by  competent 
mcdicHJ  advice  (hat  a  siigtit  |>ermanent  pertiat  disability  has  resulted  from  the 
accident,  the  Industrial  Accident  Commission  will,  after  notice  and  opportunity 
to  be  heard  is  (civen  to  all  the  parties  in  interest,  order  that  the  findings  and 
award  be  amended  to  allow  compensation  Cor  (he  permanent  partial  disability. 
deducting  therefrom  the  benefits  previously  paid  Co  the  applicant  upon  the  basis 
of  such  temporary  (iisRl)ility. 

The  applicant,  Harry  Karas,  was  injured  on  June  16,  1914,  near 
Willits,  Mendocino  County,  while  working  as  a  laborer  on  the  steam 
shovel  of  the  defendant  railroad  company.  The  accident  was  caused 
by  the  applicant  and  another  worker  carrying  a  pipe  and  the  other 
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man  letting  his  end  fall,  crushing  the  tips  of  the  fingers  of  the  appli- 
cant's right  hand.  The  only  question  was  aa  to  the  extent  of  his  dis- 
ability. The  Commission  fonnd  that  the  applicant  had  sustained  a 
temporary  total  disability  of  three  weeks  and  awarded  compensation 
in  the  sum  of  twenty-two  dollars  and  fifty  cents  ($22.50),  less  the 
sum  of  sixteen  dollars  and  seven  cents  ($16.07),  already  paid  by  the 
defendant.  Medical  examination  failed  to  disclose  any  permanent 
injury. 

H.  L.  White, 
Secretary. 

■  Note.— On  Dt'cember  2.  19H.  this  proceeding  was  reoponed  at  the  request  of  the 
appUcant.  cinim  l>e1ng  made  that  the  injury  had  resulted  tn  a.  aUght  permanent 
partial  dIsablUty.  Further  testimony  waa  recpfved  from  phyal clans  who  had 
examined  the  applicant's  hand  on  February  3.  191B.  The  Commlaalon  entered  Its 
order  amending  the  original  findings  and  award  to  allow  compensation  (or  a  perma- 
nent partial  dlaablllty  amounting  to  Si  per  cent  of  total  disability.  entUllng  the 
iipplloant  to  compensation  for  ten  weeks.  The  nature  of  the  Injury  was  found  to 
consist  In  the  crushing  of  the  ends  of  two  fingers,  with  injury  to  the  nails,  whereby 
the  lips  of  the  (InBPrs  were  permononlly  left  without  protection.  From  this  award 
(he  defendant  was  allowid  to  deduct  the  compcnsuMon  previously  paid  Upon  the  basis 
of  (He  temporary  disability. 


(No.  379— September  28,  1914.) 
(Chapter  176,  r.,awa  1J13.) 

HANS   MATTHIESBN   and   MARIE   SOPHIA  MATTHIESEN,   Applicanti,   tb. 
PACIFIC  GAS  AND  ELECTRIC  COMPANY   (a  COEpobatiob ) ,  Defendant. 


no  evidence  showing  the  esBCt  amount  paid  by  the  deeeflsed  for  the  support  of 
the  dp|iendeu(s,  takinjf  therefrom  the  cost  of  maintennnce  of  the  whole  family 
for  lUe  same  period  and  by  eatimaling  (he  income  of  the  dependent  relatives 
from  all  other  sources. 
Id. — Id. — Technical  nEQUiBEUEMTS. — The  Industrial  Accident  Commission  will 
not  Insist  upon  proof  of  partial  dependency  by  direct  and  irrefragable  evideace. 
A  technical  and  rigid  requiremeot  to  cslablisli  the  degree  of  dependency  b;  this 
Hort  of  evidence  would  in  many  eases  result  in  failure  to  establish  ony  degree  of 
dependency  whalever,  when,  as  a  matter  of  fact,  a  substantial  contribution  to 
the  support  of  the  family  was  made  by  the  deceased  member. 

John  C.  Matthiesen,  craplo.ved  by  the  defendant  Pacific  Gas  and 
Eloetric  Cempany  as  a  lineman,  was  killed  on  April  30,  1914,  while 
trimming  a  eucalyptus  tree  which  was  iu  close  contact  with  the  heavy 
voltage  electric  wires  of  the  defendant  company.  In  some  way  he 
received  an  electric  shock  and  fell  from  the  tree  to  the  ground,  being 
dead  when  ftiiind.  Death  was  apparently  cau.sed  by  a  dislocated 
second  vertebra,  a  result  of  the  fall. 

The  only  issue  was  as  to  the  extent  of  partial  dependency,  if  any, 
of  the  applicants,  the  parents  of  the  deceased,  upon  him  for  support. 
The  roimiiis.sion  found  that  the  dec<'ased  had  devoted  34}  per  cent 
nf  his  caminps  to  the  support  of  his  parents  and  an  award  was  aceord- 
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ingly  made  in  their  favor  of  this  percentage  of  three  times  his  average 
annual  earnings,  yielding  the  sum  of  seven  hundred  seventy-six  dol- 
lars and  twenty-five  cents  ($776.25).  This  amount  was  made  payable 
at  the  rate  of  nine  dollars  and  thirty-seven  cents  ($9,37)  per  week. 

St.  Sure,  Rose  <&  Callaghan,  attorneys,  for  Applicant. 
John  P.  Coghlan,  attorney,  for  Defendant. 

The  applicants  in  this  ease  are  the  father  and  mother  of  John  C. 
Matthieseu,  a  young  man,  twenty-four  years  of  age,  who  was  killed 
by  falling  out  of  a  tree  on  the  30th  of  April,  1914.  The  applicants 
claim  to  have  been  partial  dependents  on  their  son  for  their  support 
and  the  .support  of  the  members  of  the  family,  which,  on  an  average 
and  ineludinfr  their  deceased  son,  consisted  of  five  persons. 

It  is  very  difficult  in  these  cases  to  fix  with  any  certainty  the  degree 
of  dependency,  inasmuch  as  accounts  between  the  parties  are  seldom 
kept.  In  this  instance  the  deceased,  John  Christian  Matthiesen,  gave 
his  wages  to  his  mother  to  keep  for  him  with  the  privilege  of  using  out 
of  them  such  sums  at  different  times  as  it  became  necessary  for  her  to 
use  to  keep  the  family  bills  paid.  The  father  and  the  younger  son 
operated  a  blacksmith  shop  in  the  town  of  Livermore,  where  the  family 
resides,  and  the  earnings  of  this  shop,  without  any  accounting  between 
the  parties,  go  into  the  support  of  the  family.  In  such  eases,  unless 
all  death  benefits  are  to  be  denied  on  the  ground  of  want  of  specific  proof 
with  entire  accuracy  of  the  degree  of  depondencj',  this  Commission  must 
resort  to  the  best  estimates  of  such  dependency  that  the  circumstances  of 
the  case  will  permit  to  lie  made.  Such  account  as  the  applicants  could 
make,  went  to  show  that  the  shop  earned  a  gross  sum  of  one  thousand 
one  hundred  forty  dollars  and  ninety-five  cents  ($1,140.!)5)  during  the 
year  preceding  the  death  of  their  son  John  and  that  the  expenses  of  the 
business  for  the  year  amounted  to  four  hundred  eighty-two  dollars  and 
eighty-two  cents  ($482.82),  leaving  a  net  income  from  that  source  of 
six  hundred  fifty-eight  dollars  and  thirteen  cents  {$058.13),  which  was 
the  net  contribution  of  the  father  and  the  younger  brother  to  the  support 
of  the  family. 

Per  contra,  as  near  as  could  be  estimated  by  the  data  obtainable 
at  the  hearing,  the  total  cost  of  the  maintenance  of  the  family  for  the 
previous  year  was  nine  hundred  thirty  dollars  and  sixty-eight  cents 
($930,68).  Taking  from  this  the  net  income  of  six  hundred  fifty- 
eight  dollars  and  thirteen  cents  ($658.13)  there  remains  a  deficiency 
of  two  hundred  seventy-two  dollars  and  fifty-five  cents  (-$272.55)  from 
which  a  further  deduction  of  twenty  dollars  ($20.00)  should  be  made 
to  cover  estimated  gifts  from  other  adult  children  upon  the  occasion 
of  their  visits  to  the  family  home.    This  leaves  a  net  deficiency  of  two 
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hundred  fifty-two  dollars  aod  fifty-five  cents   ($252.55)   to  be  made 
up,  if  at  all,  by  the  contributions  from  the  deceased  son,  John. 

As  good  a  calculation  as  we  ean  make  of  the  probable  amount  of 
contribution  of  the  deceased  employee  to  the  support  of  his  father 
and  mother  is  as  follows: 

Eaming$: 

Eighty   days   in   Niles   Caofon   at   $2.75 J220  00 

Earned  working  for  Gas  Company 133  40 

From  city  of  Livermore 33  75 

From  county 75  00 

From  Mr.  Holm GO  00 

FrMD  Mr.  Fletcher 10  00 

From  Mr.  Rasmuasen 15  00 

From  Mr.  Dootan 15  00 

From  Mr.  Reimers 42  00 

OiM  jobs,  15  days  ot  $2.00 .  30  00 

Work  in  blacksmith  ahop 100  00 

Total     aftual    earnings ?734  15 

Hit  eapenditvret  outside  of  contributiim  to  familn  lupport: 

Deposited  in  banh  out  of  year's  earnings $180  00 

Left  in  bands  of  mother  at  death 35  00 

Clothes 65  00 

Incidental,  personal  expenses 15  00 

Board  while  working  in  Niles  Canyon,  80  days  at  75e  per  day.  60  00 
Share  of  expenses  of  family  while  at  home  as  one  of  a  family 

ot  five  persons 145  79 

Total   payments   ontsiiie   of  support   of   the   family   of   five 

p--reons    $480  TO 

I>eductiug   $253  36 

This  comes  very  close  to  the  amount  which  the  foregoing  computa- 
tion shows  the  family  deficiency  to  have  been  except  for  the  contribu- 
tion of  John  to  the  family  support,  and  is  probably  as  fair  an  estimate 
as  can  be  made. 

A  technical  and  rigid  reriuirement  to  establish  by  direct  and  irrefra- 
gable evidence  the  degree  of  dependency  would,  in  such  cases,  result  in 
failure  to  establish  any  deji^ree  of  dependency  whatever  when,  as  a 
matter  of  fact,  a  substantial  contribution  to  the  support  of  the  family 
was  made  by  the  deceased  member. 

A.  J.  POJiSBURT, 

Will  J.  Pecench, 

Commission  ers . 
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(No.  382— September  28,  1914.) 

(Chapter  ITG,  Laws  1913.) 

M.  J.   HICKEY,  Applicant,  va.  YOSEMITE  VALLEY   RAILROAD  COMPANI 

(a  corporation),  Defendant. 

Subsequent  to  the  filing  of  this  application  the  parties  thereto  agreed 
to  all  the  material  facts  by  stipulation.  The  applicant  was  employed 
as  a  brabeman  and  was  injured  on  June  25,  1914,  in  a  wreck  of  a  train 
of  the  defendant's  near  Bagby,  sustaining  a  broken  leg.  An  award 
was  made  upon  the  stipulation  filed  with  the  Commission  in  the  sum 
of  one  hundred  thirty-six  dollars  and  seven  cents  ($136.07),  this 
representing  the  sura  of  the  temporary  total  disability  benefits  for  a 
period  of  eleven  weeks  up  to  the  25th  of  September,  1914,  The  appli- 
cant was  further  awarded  the  sum  of  twelve  dollars  and  thirty-seven 
cents  ($12.37)  per  week  from  and  after  the  said  25th  day  of  Septem- 
ber until  the  termination  of  his  disability  or  further  order  of  the  Com- 

H.  L.  WHrrB, 
Secretary. 


(No.  385— September  28,  1914.) 

(Chapter  17S,  Laws  1913.) 
P,   B.   EDWARDS,  AppUeant,   vs.  AUTOMATIC   SPRINKLER  COMPANY  OF 
AMiaRlC:A,  AND  OCEAN  ACCIDENT  AND  GUARANTEE  CORPORATION, 
Defendanti. 

P.  B.  Edwards,  in  propria  persona,  for  Applicant. 
Leonard  C  Jones,  attorney,  for  Defendants. 
The  applicant,  P.  B.  Edwards,  claimed  to  have  sustained  a  hernia  on 
June  29,  1914,  from  an  accidental  injury  occurring  in  the  course  of  his 
employment  with  the  defendant  Automatic  Sprinkler  Company  of 
America,  as  a  laborer.  The  rupture  was  said  to  have  been  caused  by  a 
strain  while  lifting  a  heavy  pipe.  The  Commission  found  that  the 
hernia  was  not  caused  by  accident  on  June  29,  1914,  as  alleged,  but  was 
in  fact  an  old  rupture  existing  prior  to  the  employment  of  the  applicant 
by  the  defendant.     Compensation  was  accordingly  denied. 

H.  L,  White, 
Secretary. 

(No,  408— September  28,  1914.) 
(Chapter  176,  Laws  19IJ,) 
MAX  SCIIERROSKV.  Appliraat.  va,  MORRISON  &  O'NEIL  (a  copactneb-shlp), 
AND    PACIFIC    COAST    CASUALTY    COMPANY     (a    cobporation ) .    De- 

Amoont  of  Awaru — Deduction  for  Strfkb  Benekit.— A  contribution  Teceiveil  by 
an  injured  employee  from  his  labor  union  diirine  a  sirike  which  ocenrs  during 
26—11—11505 
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hiH  [wriod  of  diaabilily,  ran  not  ln>  ilc^liidi-il  from  llip  CKimiienHalioD  due  such 
injiirpil  pmiiloycf.  Siibspction  ('')  of  apction  ;U  of  thp  Worknipn's  Comitcn- 
xntion.  InRiiranco  aud  Safpty  A(^  dpclarpR  sjiifilicnllj:  that  "liability  for  mm' 
ponsBlioD  shall  not  lio  rtHliii'pil  or  afTpcti-ii  l)y  any  insuranre  eoatribulion  or 
othpr  beupfit  Hhatiuovcr  diip  lu  ur  ni'pivpil  liy  llip  iicrHon  eutiltcd  to  aucli 
conii>puHntion  px('i'[it  iis  (jtliPrHiBP  iirovMpil  in  lbi«  scl."  Il  is  nowhpre  pro- 
vicW  in  the  ai-l  llml  sny  n.nlribiition  or  l«>iiplil  rti^pivpil  from  oup'h  labor 
nnion  linrins  a  KtriltP  sbnli  Ih'  diilmtiil  fmm  Mip  ilisnbilit.v  Indpmnity  made 
payalilp  under  llio  act. 

TLKn  I.ABOB  ('oxiHTiw.vs.— A  rp|i«iTini[  of  n  prmi'pcling  will  not  be  srante<i  for 
Iht'  imi'iioHP  of  linviiic  llic  wilup>«i>H  all  lironglil  <l»«'u  1o  Snn  Francisco  ami 
lliorc  rp-i-iiiininpil,  hpcnuw  of  iinfurliinnlp  labor  pontrovcreipH  at  tbo  pinr* 
H"hpri>  ihc  ai>|i1it'nnt  wiih  iDjnriil  anil  rcslik's.  It  iti  not  pasy  to  spp  how  lakint: 
H-itnPBSpa  from  Rtix'kton  to  Rnn  FrnnHnco  woiilil  uiakp  tlipir  testimony  any 
nioFP  or  any  loss  lni|iartial  than  if  exnniijipd  nt  Stockton. 
Id. — Application  R)h  ItKiiKAttiNii — Attorsev  ^'^IB  In-iirkd  KHPievKK  Fcbsisiied 
BY  I.AitUB  I'xiON. —  It  is  nol  a  urouuil  for  a  rplicnrini;  that  tlip  injured  eiunioype 

The  applicant  was  injured  on  March  30, 1914,  by  a  fall  while  workin)? 
as  a  bricklayer  in  the  employment  of  the  defendant  Morrison  &  O'Netl 
in  Stockton.  The  fall  caused  a  dislocation  of  the  right  elbow  and  left 
ankle.  The  only  i|aestion  in  iswue  was  as  to  the  duration  of  the  disa- 
bility from  the  di-slocated  ankle,  some  of  the  ligaments  thereof  having 
been  torn.  Compensation  was  awarded  for  a  temporary  total  disability 
up  to  the  date  of  the  hearing  of  the  case.  September  2,  1914,  a  period 
of  twenty  and  two-sevenths  weeks,  at  the  rate  of  twenty  dollars  and 
eighty-three  cents  ($20.83)  per  week,  and  amounting  to  four  hundred 
twenty-two  dollars  and  iifty-five  cents  ($422.r»5).  The  applicant  was 
further  awarded  as  a  temporary  partial  disability  indemnity  the  sum 
of  thirteen  dollars  (J|il3.00)  per  week  from  and  after  the  said  second 
day  of  September.  1914,  until  the  termination  of  his  disability  or 
further  order  of  the  Commission. 

H.  L.  White, 
Secretary. 

Note. — An  nppllciifinii  for  n  rplipnrfnit  was  Rled  by  the  dprpndant  on  October  8. 
ian,  whtch  WIIH  denied  l.y  llie  Ci.mmisHl.in  on  Oetober  HI.  1911.  The  order  and 
opinion  denying  Ihp  relicarlnK  appear  below. 

The  matter  of  the  application  of  the  Pacific  Coast  Ca.sualty  Company 
for  rehearing  of  the  above  canae  came  on  for  consideration  by  the 
Industrial  Accident  rommission.  at  its  offices,  at  525  Market  street, 
San  Francisco,  on  Tuesday,  the  20th  day  of  October,  1914. 

Present,  A.  J.  Pillsbury  and  Will  J.  French,  members  of  said  Com- 
mission. 

The  application  for  a  rebearinft  was  hHsed  chiefly  upon  the  following 
allegations: 

1.  That  the  applicant  in  Ibis  ease  was  able  to  resume  his  work  on 
the  1st  of  August.  1914.  and  that  the  Commission  therefore  erred  in 
allowing  compensation  beyond  that  date.  ^ 

XjOO'^Ic 
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2.  That,  inasmuch  as  the  applicant  had  been  in  receipt  of  one  dollar 
a  day  strike  benefit  money,  said  sum  so  received  should  be  deducted 
from  the  disability  indemnity  awarded  by  this  Commission. 

3.  That  the  unsettled  labor  conditions  in  Stockton  and  the  employ- 
ment by  the  labor  union  of  counsel  to  aid  applicant  in  making  his  claim 
for  compensation  under  the  act  induced  malingering  on  the  part  of 
applicant  and  made  it  impossible  to  obtain  impartial  testimony  for  the 
determination  of  such  controversy. 

The  first  contention  of  the  defendant  Pacific  Coast  Casualty  Com- 
pany is  not  borne  out  by  the  evidence  of  Dr.  S.  F.  Priestly,  physician 
for  the  Pacific  Coast  flasualty  Company,  upon  whoso  testimony  defend- 
ant relies,  which  testimony  in  substance,  as  to  the  point  raised,  is  as 
follows : 

"I  think  he  must  have  been  able  to  do  some  kind  of  work  in 
July.  He  might  not  have  been  able  lo  do  brick  work.  1  think 
he  could  have  swept  the  street.  I  do  not  know  whether  ho  could 
have  held  out  to  do  a  day's  work.  1  would  not  wish  to  draw  a 
eonelusion  as  to  that.  If  is  a  very  hard  thing  to  say  how  long  a 
man  could  work  with  a  weak  ankle.  This  ankle  was  completely 
dislocated  at  the  time  of  the  injury.  The  tendons  were  torn. 
At  the  time  of  the  accident  you  could  turn  his  foot  right  around 
on  the  inside.  That  was  a  dislocation  of  the  ankle  joint.  There  is 
considerable  limitation  of  the  anterior  movement  of  the  foot,  none 
p&sterior.  There  is  from  ten  to  fifteen  per  cent  limitation  of  the 
anterior  movement.  I  could  not  answer  intelligently  the  (|iiestion 
if  he  is  or  is  not  able  to  do  bricklaying  at  the  present  time  (Sep- 
tember 2,  1914).  I  think  he  could  drive  a  team.  I  do  not  think 
his  foot  would  interfere  with  that." 

The  foregoing  shows  very  clearly  that  it  was  the  opinion  of  defend- 
ant's own  physician,  Dr.  Priestly,  that  the  disability  had  not  terminated 
on  the  2d  of  September  and  that  applicant  was  not  able  to  return  to  his 
employment  as  a  bricklayer  on  the  4th  of  August,  as  alleged  in  the 
application  for  a  rehearing. 

The  defendant's  second  contention,  that  the  money  received  by  appli- 
cant as  a  strike  benefit  should  Ire  deducted  from  the  disability  indemnity 
award,  is  wholly  unsnpprrted  by  law  nr  reasiin.  Snbseetiun  (&)  of 
section  '-ii  of  the  Workmen's  CompensHtion,  Insurance  and  Safety 
Act  declares  specifically  that  "Liability  for  compensation  shall  not  be 
reduced  or  affected  by  any  insurance,  contribution,  or  other  benefit 
whatsoever  due  to  or  received  by  the  person  entitled  to  such  compensa- 
tion, except  as  otherwise  provided  in  this  act,"  and  it  is  nowhere  pro- 
vided in  the  act  that  any  contribution  or  benefit  received  from  one's 
labor  union  during  a  strike  shall  be  deducted  from  the  disability  indem- 
nity made  payable  under  the  act. 

Third,  the  labor  conditions  in  Stockton  are  certainly  unfortunate,  but 
the  evidence  to  be  obtained  in  the  ease  was  in  Stockton  and  it  is  not  easy 
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to  say  how  taking  witnesses  from  Stockton  to  San  Francisco  would 
tnake  their  testimony  any  more  or  less  impartial  than  if  given  at  Stock- 
ton. Furthermore,  a  medical  examination  on  the  last  of  October  of  an 
injury  that  took  place  on  the  30th  of  March  would  scarcely  be  able  to 
throw  any  light  upon  the  state  of  convalescence  that  may  have  existed 
on  the  2d  of  September.     We  think  such  a  rehearing  would  be  futile. 

With  reference  to  the  allegation  of  malingering,  the  evidence  of  de- 
fendant's physician,  Dr.  Priestly,  seems  to  be  conclusive.  "Q.  Did 
you  see  anything  to  make  you  believe  that  applicant  is  shamming  or 
malingering?"  "A.  No,  I  didn't.  The  limit  of  motion  as  exhibited 
here  upon  examination  would  interfere  with  his  doing  a  day's  work." 
We  submit  that,  where  defendant's  own  witness  negatives  his  contention 
for  a  rehearing,  there  is  not  proper  cause  for  holding  such  rehearing. 

We  think,  further,  that  the  fact  that  the  labor  imions  of  Stockton 
provided  counsel  for  applicant  in  pressing  his  claim  is  not  only  not 
worthy  of  condemnation,  but  it  is  a  system  which  we  should  be  glad  to 
have  the  labor  unions  of  California  follow  in  all  proper  cases.  In 
Great  Britain  it  is  a  recognized  function  of  the  officers  of  labor  unions 
to  sec  that  those  who  are  injured,  or  their  dependents,  have  their 
claims  for  compensation  properly  presented  for  the  consideration  of 
the  tribunal  charged  with  the  duty  o£  determining  such  controversy. 
It  is  often  imj)ortant  to  help  such  injured  persons  to  an  understanding 
of  all  the  facts  they  must  establish  in  order  to  sustain  their  claims  and 
what  witnesses  they  need  to  establish  them  and  it  would,  in  many 
cases,  greatly  further  the  interests  of  justice  and  the  work  of  the 
Commission  if  the  officers  of  labor  unions  were  to  lend  a  hand  to  their 
members  at  such  times. 

For  the  reasons  above  set  forth,  the  application  for  a  rehearing  in 
this  cause  is  denied, 

A.   J.   PlLLSBUBT, 

Will  J.  Peench, 

Commissioners. 

NWTB. — FollowlnK  the  detiliil  of  thP  app1i™tIon  Tor  a  rehearing,  an  application  wna 

mail.-  by  Ihi-  dcfenilanlB  on  October  2»,  19T    ' .—.—  .—  •<- • ...•.— 

ot    the   applli'anl    and    his   iibllily    to    relur 


(Ko.  349— October  2,  1914.) 

(Cliapl.T  176,  Laws  1913.) 

MltS,   SADIK   RdlUQTIN.  Applicant,   v,s.   TMON   lltON   WORKS.  Dcfrndanl. 

Mrs.  HaiJif  Bourqum,  in  propria  pirsona,  for  Applicant. 

Arn'ihl  Fmlir,  treasurer  and  secretary,  for  Defendant. 

Alfred  J.  Hour<|nin,  husband  of  the  applicant,  was  killed  on  May  30, 

1914,  by  a  fall  from  a  scaffold  while  painting  a  ship  at  Hunter's  Point 
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Dry  Dock,  San  Francisco.  The  only  issues  presented  by  this  applica- 
tion for  a  death  benefit  were  as  to  the  dependency  of  the  applicant,  and 
the  amount  of  the  average  annual  wages  of  the  deceased.  The  Com- 
mission found  that  the  applicant  was  the  widow  of  the  deceased 
employee  and  was  living  with  him  as  his  wife  at  the  time  of  his  injury 
and  death.  The  average  annual  wages  of  the  deceased  were  determined 
by  comparison  with  the  wages  of  other  employees  in  the  same  employ- 
ment in  the  same  localitj^  and  were  found  to  be  the  sum  of  seven 
hundred  fifty-seven  doUara  ($757.00).  A  death  benefit  was  therefore 
awarded  in  the  sum  of  two  thousand  two  hundred  seventy-one  dollars 
($2,271.00),  payable  at  the  rate  of  nine  dollars  and  forty-six  cents 
($9.46)  per  week  for  two  hundred  forty  weeks. 

H.  L.  White, 
Secretary. 

Note. — Subsequent  to  the  enteriuR  of  the  nndlngs  nnd  award  the  appltcant  applied 
Tor  a  partial  commutation  of  the  wpekly  pnyments  o(  the  death  benefit  (or  the  purpoiie 
o(  raising  mont-y  to  pay  certnln  outatimdlnB  hillB.  The  Commission  accordingly,  on 
October  13.  I!I14,  maite  its  order  commntlns  the  last  thirty  of  the  weekly  payments, 
iliscounteid  at  tlie  rale  of  A  per  cent  per  annum.  The  commuted  payments  netted  a 
sum    of    the    present    worth    of    two    hundred    twenty    dollars    and    sixty-nine    cents 


(No.  328— October  3,  1914.) 

(Chapter  17«.  Laws  1913,) 
C.   MAZZERA  ANP  PACIKIi;  t;OAST  CASUALTY  COMPANY,  Applicantt.  Tb. 
MRS.    JOSEI'IIINE    JENKINS,    widow,    and    minor    children,    FRANK. 
JOHN.  KFUKIj.  JOSKriIINR,  VIOLA  ANii  GEORGK  JENKINS,  Defendant*. 

W.   C.  Newman,  attorney,  for  applicant  Pacific  Coast  Casnalty 

Company. 
B.  M.  Rcid,  attorney,  for  Defendants. 
John  Jenkins,  employed  in  San  Francisco  as  a  teamster  by  G.  Maz- 
zera,  was  killed  on  March  26,  1914,  by  a  collision  with  a  street  car 
while  driving  his  employer's  team.  The  only  question  in  issue  was  as 
to  the  proper  division  of  the  death  indemnity  between  the  claimants 
therefor.  It  appearing  that  the  alleged  widow,  Mrs.  Josephine  Jenkins, 
had  never  been  married  to  the  deceased,  no  award  was  made  to  her 
individually.  An  award  was  made  in  favor  of  the  four  minor  children 
of  the  deceased  and  a  minor  child  of  Mrs.  Jo.<iephine  Jenkins  who  had 
been  living  in  the  family  of  the  deceased  and  supported  by  him,  in  the 
sum  of  two  thousand  seven  hundred  dollars  ($2,700.00),  payable  at  the 
rate  of  eleven  dollars  and  twenty-five  cents  ($11.25)  per  week  for  two 
hundred  forty  weeks.  Mrs.  Josephine  Jenkins,  being  found  to  be  a 
proper  person  to  act  as  trustee  for  the  minor  children,  was  appointed 
such  trustee  under  statutory  bond  of  $200.00  and  $9,00  per  week  of 
the  above  weekly  death  benefit  was  made  payable  to  her  for  their  sup- 
port.    The  other  minor  child  being  blind,  arrangements  were  made  to 
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place  him  in  the  California  InstitutioD  for  the  Deaf  and  Blind  at 
Berkeley.  The  superintendent  thereof,  L.  E.  Milllgai],  was  appoiated 
trustee  for  him  uii<ler  Iwnd  re(|uired  by  law  in  the  sum  of  $200.00,  and 
was  awarded  for  the  maintenance  of  the  said  child  the  sum  of  $9.75 
per  calendar  month  until  the  total  sum  of  $498.00  he  paid  to  him. 

H.  L.  White, 
Secretary. 

(No.  344^0ctober  3,  1914.) 

(Chapter  176.  Laws  1313.) 


WiLFUi.  Misconduct — Removal  ov  Sakety  Deiice  AtTEit  Machine  Is  SrpposEO 
TO  Have  Stoppee)  ItiKNiNa. — Where  an  eraiiloyee  is  pniraicefi  to  oimtkIp  a 
rotary  riiiMHw  wliich  has  n  Kafpty  guard  fix«l  lo  it,  anil  strict  ordprn  arv 
inHiiMi  by  the  cniiiloypr  that  the  naw  is  not  to  be  run  without  the  said  miard 
lH>int;  in  placi-.  and  wlii^n-  »a  pm])[uyt¥.  dmirine  to  clcun  out  thi>  san-dust  I'ou- 
tiiiuiT  und^r  the  snw,  rausi^H  tho  jiowi-r  to  be  Hhiit  oIT,  and  after  waitinR  the 
UKiial  tinip  for  tlic  hmw  to  ceasp  rpvohinK.  rpmuvim  thp  Hafoty  (fiiard  and  is 
injnrpd  by  Ihi'  Haw.  whicli  ik  Htill  rfvolviuK.  Kaid  p'mplnypi-  in  nul  liarred  from 
pomiiPUNation  on   thi^  Kfuiiud  of  wilful   iniapondlti't. 

111.— Kemovai,  of  Sakcty  I»bvukn  (iKSHBAU.Y.— a  distinction  fhoiild  hp  drawn 
hi-twppu  Ilip  iiitpntiunal  iiiiemlion  of  a  machinp  withoiil  tho  Hafply  Eiinrit  iiro- 
vldwl,  and  thi-  can-liiw  rciooval  of  siuli  safi't.v- Rimnl  too  aoini  ntlpr  Ihi-  shutting 
off  of  Ihe  iKiwer.  siii-li  iviiioval  hi'ing  ui'Ci'siwry  for  th<'  iiiiri'ose  of  r»>|«ir.  The 
former  in  wilful  nii»rondnct  an  it  ia  rionp  solply  for  an  improiier  iiurpose.  iiameiy. 
the  oiierntiou  of  tliP  marblne  iti  a  forbidden  mannpr;  the  latti;r  ,l8  inen-ly 
necMBPnt  a»  done  for  a  iiroper  |iur[ioae  but  carelessly. 

The  facts  arc  stated  in  the  opinion.  Compensation  was  allowed  in 
the  sum  of  seventy-three  dollars  and  ten  cents  ($73.10),  this  amount 
being  for  a  permanent  partial  disability  consisting  of  the  loss  of  the 
third  finger  of  the  defendant's  left  hand,  at  the  second  joint,  equalling 
2^  per  cent  of  total  disability,  and  entitling  the  defendant  to  a  weekly 
disability  indemnity  for  ten  weeks. 

/>.  Wdiidhfa)!,  secretary,  and  Arlliur  Wright,  attorney,  for  Appli- 
cant. 
L.  Adams,   in   propria  piTxinia,   for  Defendant. 
This  application  is  brought  by  the  employer,  the  Southern  California 
Hardwood  and  Manufacturing  Company,  to  determine  its  liability,  if 
any,  to  its  employee,  Ij.  Adams,  because  of  injuries  received  by  the 
latter  while  acting  in  the  course  of  his  employment.     Adams  was  em- 
ployed as  a  ripsaw  helper,  it  being  part  of  his  duties  to  clean  the 
groove  of  the  rotary  ripsaw  in  the  planing  mill  of  the  applicant,  and 
to  keep  it  free  from  sawdust.     To  remove  the  sawdust  it  was  necessary 
to  stop  the  saw,  remove  a  guard  placed  ()ver  it  for  the  protection  of 
the  workmen,   take  out  an   iron  band  throat  piece  placed  over  the 


Goo'^lc 
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groove  and  then  clear  away  the  dust  and  shavings  from  the  receptacle 
underneath  this  groove. 

At  the  time  of  the  accident  the  defendant,  noting  that  the  saw  had 
become  choked,  gave  the  signal  to  his  foreman  to  shnt  off  the  electric 
power.  The  power  was  shut  off  and  after  waiting  the  usual  time  for 
tlie  saw  to  cease  revoiviug,  according  to  his  own  story,  the  defendant 
took  off  the  safety  guard  and  throat  piece,  failing  to  note  that  the  saw 
was  still  revolving.  In  plunging  his  hand  into  the  sawdust  container 
he  brought  it  in  contact  with  the  saw,  suffering  the  loss  of  the  third 
finger  of  his  hand  at  the  second  joint. 

The  foreman's  story  is  that  he  received  the  signal  to  shut  off  the 
power  and  complied  with  if,  being  delayed  slightly,  however,  by  having 
to  go  arouod  a  pile  of  lumber.  He  did  not  see  the  accident  but  was 
informed  of  it  by  the  defendant  a  few  minutes  later.  The  obvious 
cause  of  the  injury,  therefore,  seems  to  be  the  negligence  or  force  of 
habit  of  the  injured  employee  in  starting  to  remove  the  safety  guard 
without  noticing  that  the  foreman  had  been  delayed  in  shutting  off 
the  power,  or  that  the  saw  was  still  slowly  revolving. 

The  only  issue  presented  is  whether  the  accident  was  caused  by  the 
wilful  misconduct  of  the  injured  emphiyec  in  removing  a  safety  guard 
placed  upon  the  machine  for  his  protection.  We  are  of  the  opinion 
that  no  wilful  misconduct  is  shown,  although  the  employee  was  clearly 
negligent:  and  that  he  is  therefore  entitled  to  recover  compensation. 
A  distinction  should  be  noted  between  the  intentional  operation  of  a 
.machine  without  the  safety  guards  provided,  and  the  careless  removal 
of  such  safety  guards  too  soon  after  the  shutting  off  of  the  power,  the 
removal  being  necciisary  for  the  purpose  of  repair.  The  former  is 
wilful  misconduct,  as  it  is  done  solely  for  an  improper  purpose,  namely, 
the  operation  of  the  machine  in  a  forbidden  manner ;  the  latter  is  merely 
negligent  as  done  for  a  proper  purpo.se  but  carelessly. 

It  should  be  remarked  that  the  employer  in  this  case,  Southern  Cali- 
fornia Hardwood  and  Manufacturing  Company,  has  very  commendably 
done  everj-thing  in  its  power  by  supplying  safety  appliances,  iiLstilling 
a  spirit  of  "safi-ty  first"  among  its  men,  and  in  other  ways  to  protect 
its  employees.  It  has  apparently  failed,  however,  as  far  as  shown  by 
the  record,  to  protect  itself  by  compeiisnfion  insurance.  The  accident 
illustrates  the  fact  that  the  highest  degree  of  care  and  watchfulness 
is  not  a  complete  proteetion  against  carelessness  of  employees.  While 
the  installation  of  safety  devices  is  of  immense  value  in  lessening  the 
number  of  accidents  and  in  reducing  the  cost  of  liability  insurance,  it 
is  not  in  itself  couiplete  protection  against  liability  for  injuries  to 
employees  ami  should  always  \w  supplemented  by  insurance. 

A.    J.    PlLI.SBURT, 

Harris  Weinstock, 
Commissioners. 

Ic 
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(No.  476— October  3,  1914.) 
(Chapter  176.  Laws  1913.) 
JAMES  COOK,  Appli-ant.  vs.  GEORGE  WARNER  and  nrvKA  UFE  INSUR- 
ANCE COMPANY  OF  IIAUTFORD.  CONNECTJCUT.  UefendanU. 

Light  &  Crane,  attorneys,  for  Applicant. 

Defendants  were  not  represented. 
The  applicant,  James  Cook,  was  injured  on  July  28,  1914,  by  a  fall 
from  a  scaffold,  the  accident  resulting  in  sprains,  lacerations  and  two 
broken  ribs.  At  the  time  of  the  accident  he  was  employed  by  the 
defendant,  George  "Warner,  in  Stockton  as  a  hod  carrier.  The  only 
issue  was  as  to  the  nature  and  extent  of  the  disability.  The  Commis- 
sion found  the  applicant  still  to  be  disabled  at  the  time  of  the  hearing 
of  his  case,  and  awarded  compensation  at  the  rate  of  sixteen  dollars 
and  eighty-seven  cents  ($16.87)  per  week,  commencing  with  the  fif- 
teenth day  after  he  quit  work  on  account  of  his  injury,  August  12, 
1914,  this  sum  to  be  paid  until  the  termination  of  his  disability  or 
further  order  of  the  Commission.  The  applicant  was  also  awarded 
his  reasonable  medical  expenses  for  the  ninety  days  following  the 
injury. 

H.  L.  White, 


(No.  121— October  5,  1914.) 
(Chapter  176.  Uiwe  1913.) 


Burden  op  Proof^L'nsuppohted  Tbstimosy  of  Attlicant. — It  will  seldom  be  the 
case  that  this  Commission  caa  award  eomiiensation  upon  the  unsupported  tosti- 
tnony  of  any  worbman  as  to  the  time  when  the  (iisHbilily  terminatPB.  The 
duration  of  the  dlnahility  maj  instoad  be  determined  as  here  b;  reference  to 
tlie  testimony  of  the  applicant,  the  InformntiOD  given  bj  the  attending  pbyBician 
as  lo  the  probable  eoursc  of  the  injury  after  the  injured  man  left  his  care,  and 
by  the  advice  of  Ibe  medical  dirci'tor  of  the  Industrial  Acoident  C^mmisaion. 

Meuicai,  and  ScBiiiCAL  Serviceh — FiBWT  Aiii — ReFCSAi.  BT  Empix)Ibb. — An  em- 
liloyee  is  not  justified  in  refnsine  first  aid  treatment  at  the  bands  of  the  person 
desi)!ua(ed  by  the  employer  to  render  tirsl  aid  services  and  provided  with  the 
proper  equipment  for  this  purpose,  merely  because  such  person  is  not  a  physiciaa 
or  person  skilled  in  such  treatment.  The  state  law  requires  every  considerable 
employer  of  labor  to  keep  in  his  oamp  a  first  aid  kit  in  order  that  any  injur}' 
may  be  washed  with  antiseptic  solution  and  dressed  in  a  way  lo  lieep  dirt  out  of 
it  and  avoid  infection,  and  it  is  the  duly  o(  e 
(o  that  treutmeut  until  such  lime  as  the  i 
obtained. 

In. — Rejection  of  First  Aid  Tkeatmkst  Tespereo  by  Emplotek — Ijabiutt  of 
EupiAYEB  jiiB  SfBSKqrENT  Tbeatment. — Wliete  an  employer  has  notice  of 
an  accident  lo  an  employee  and  the  latter  refuses  first  aid  treatment  tendered 
him  for  the  reason  that  no  physician  was  present  to  administer  it.  the  employer 
is  not  dischatRed  thereafter  from  his  duty  to  furnisb  treatment  by  a  physician, 
and  to  tell  the  injured  employee  io  wliom  lo  ko  for  such  treatment. 


Coo'^lc 
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The  facts  are  stated  in  the  opinion.  Compensation  was  awarded  for 
three  weeks'  temporary  total  disability  in  addition  to  the  waiting  period 
of  two  weeks,  amounting  to  the  sum  of  thirty-nine  dollars  and  thirty- 
six  cents  ($39.36).  The  applicant  was  also  awarded  the  reasonable 
coat  of  the  medical  and  surgical  treatment  rendered  to  him,  the  claim 
therefor  to  he  approved  by  the  Coramisaion  before  payment.  Subse- 
quent to  the  entering  of  the  findings  and  award,  a  hill  for  $5.00  was 
seat  in  hy  the  attending  physician  and  approved  by  the  Commission. 

William  Gregory,  the  applicant,  was  not  present  nor  represented. 
Clarence  A.  Shucy,  attorney,  for  Defendant. 

On  the  6th  of  January,  1914,  William  Gregory,  the  applicant,  was 
employed  at  Grass  Valley,  by  the  Merrill  Metallurgical  Company, 
under  the  supervision  of  Mr.  John  C.  Moulton,  in  setting  up  some 
mining  apparatus.  While  moving  castings  from  a  platform,  one 
of  the  pieces  slipped  and  came  down  upon  the  great  toe  of  the  right 
foot,  injuring  it  severely.  Mr.  Moulton  offered  to  take  the  applicant 
to  the  office  and  dress  the  injury  with  antiseptic  remedies  and  bind  up 
the  injured  member,  which  offer  was  refused  by  applicant  on  the 
ground  that  he  was  afraid  that  he  might  not  be  able  to  get  his  shoe  on 
again.  He  worked  for  some  hours  and  then,  the  injury  becoming 
painful,  went  home  and  did  not  return  to  work.  He  reported  to 
Mr.  Moulton  a  day  or  two  later  that  he  would  have  been  out  but  that 
it  had  rained  and  he  was  fearful  of  going  into  the  wet  with  his  foot 
and  stated  that  his  toe  was  pretty  sore.  That  was  about  all  the  com- 
munication that  passed  between  the  parties  until  about  the  27th  of 
January,  when  applicant  placed  in  the  hands  of  Hennessy  &  Peterson 
the  claim  for  compensation  and  immediately  left  Grass  Valley  to  go  to 
Sacramento,  Petaluma,  San  Diego  and  other  points.  The  demand  of 
the  attorneys  not  being  honored,  on  the  4th  of  April  he  caused  an 
application  for  the  adjustment  of  the  controversy  to  be  made  out, 
which  was  filed  with  this  Commission  on  the  18th  of  April.  A  hearing 
was  ordered  to  he  held  at  the  offices  of  the  Commission  in  San  Francisco, 
on  the  28th  day  of  May,  1914,  at  which  hearing  the  defendant  fore- 
man, Mr.  Moulton,  appeared  and  gave  testimony,  but  applicant  did  not 
appear,  and  his  testimony  was  taken  thereafter  by  deposition  sworn  to 
on  the  6th  day  of  July.  1914,  and  filed  on  the  13th  of  that  month.  Other 
correspondence  was  had  and  the  deposition  of  the  attending  physician, 
Dr.  George  E.  Chappel,  taken  on  the  29th  day  of  August,  1914.  Upon 
this  data  and  arguments  of  the  attorneys  the  ease  was  submitted  for 
final  determination  on  the  26th  of  September. 

The  evidence  in  support  of  the  claim  is  in  many  points  unsatis- 
factory and  especially  bo  in  that  the  only  evidence  offered  as  to  the 
termination  of  the  disability  is  that  of  the  applicant  himself,  uncor- 
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roborated  by  any  other  testimony  whatever.  It  will  sehlom  be  the 
ease  that  this  Commission  can  award  compenajition  upon  the  unsup- 
ported evidence  of  any  workman  as  to  the  time  when  the  disability 
terminates  and  we  do  not  feel  warranted  in  doing  it  in  this  instance. 
Applicant  desired  compensation  up  to  the  20th  of  March.  His  physi- 
cian testified  that  when  he  saw  him  last,  about  the  27th  of  January, 
applicant  was  doing  well  and  that  his  disability  should  terminate 
within  a  few  weeks,  which  is  indefinite  as  to  time.  But  in  view  of  the 
advice  of  the  medical  director  of  the  Industrial  Accident  Commission, 
and  in  view  of  the  extensive  itinerary  which  applicant  took,  we  have 
fixed  the'  total  period  of  disability  at  five  (5)  weeks  from  the  date  of 
the  injury,  or  three  (3)  weeks'  compensation  after  the  expiration  of 
the  waiting  period  of  two  (2)  weeks. 

A  point  was  raised  by  applicant's  attorney  that  his  client  was  under 
no  obligation  to  accept  the  proffered  first-aid  treatment  on  account  of 
Mr.  Moitlton's  presumable  lack  of  skill  in  administering  sueh  treat- 
ment. This  is  not  a  valid  reason  for  refusing  to  receive  first  aid.  The 
state  law  re<|uires  every  considerable  employer  of  labor  to  keep  in  his 
camp  a  first  aid  kit  in  onler  that  any  injury  may  be  washed  with 
antiseptic  solntiim  and  dres.sed  in  a  way  to  keep  dirt  out  of  it  and  avoid 
infection,  and  it  is  the  duty  of  every  injured  employee  to  submit  to 
that  treatment  until  such  .tinie  as  the  services  of  a  physician  can  be 
obtained,  and  applicant  was  in  error  in  refusing  to  avail  himself  of  the 
proper  treatment. 

However,  this  does  not  alsolve  the  employer  from  the  rec|uirement 
to  furnish  medical  and  su^^ical  treatment.     The  employer's  represen- 
tative in  this  instance  knew  of  the  injury  and  did  not  designate  any 
physician  that   the   injured  employee  was  to  go   to  be  treated,   and 
therefore  we  hold  that  the  employer  is  liable  for  the  reasonable  value 
of  the  services  rendered  by  Dr.  Chappel  in  treating  the  injury,  until 
the  time  when  the  applicant  left  (Jrass  Valley  on  his  tour  of  the  State. 
A.  J.  PiiJ-SBUKy, 
Harris  "Weinstock, 
Conimusionrrs. 


(\o.  324— October  6,  1914.) 

<Cli:iiH^r  I7B.  Laws  1!I13.> 


W.  J.  Taylrir,  in  propria  prrsfniii,  for  Applicant. 
J.  Karl  LoUiUII,  attorney-at-jaw.  for  Defendants. 
Tile  applicant,  a  ga.s  fitter,  while  employed  by  the  defendant  Pitts- 
burg Water  Heater  Company  in  repairing  a  heater  on  May  28,  1914, 
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accidentally  suEEered  a  fracture  of  both  bones  of  the  lower  right  arm. 
A  temporary  total  disability  resulted,  which  lasted  until  August  1, 1914. 
As  compensation  therefor  the  Commission  awarded  the  sum  of  sixty- 
four  dollars  and  twenty-nine  cents  ($64.29)  and  ordered  the  reasonable 
medical  and  surgical  expenses  incurred  by  the  applicant  paid  by  the 
defendants. 

H,  L,  White, 
Secretary. 

Note. — Subsequently  the  applirnnt  reiiiiestpd  thiit  he  be  examined  by  rompetent 
mfilli'iil  uuihoilty  to  drterminp  whether  or  not  the  Injury  h;id  hprome  permanent  nnd 
the  per.-entuge  at  suHi  permnm-nt  disability,  if  any.  On  December  7,  1814.  the 
CommlBSlun  Kuve  nolii'C  of  Ita  Intention  to  nm.^nd  the  flndinga  und  award  to  change 
the  Indemnity  awnrted  from  that  for  n  temporary  totni  disiiblllly  to  the  bnels  or  a 
permanent  partial  dliuiblllty  Indemnity.  Thereafter  the  applleant  was  examined  by 
a  medical  referee  appointed  by  the  Commission  and  by  physicians  reprt-sentlng  the 
Piirlles  to  this  controversy,  and  on  March.  1,  1915,  the  award  was  amended  to  allow 
compensation  for  a  permanent  partial  disability  amounting-  to  17}  per  cent  of  total 
disability.  This  entitled  the  applicant  lo  66  per  cent  of  his  average  weekly  eiimlngs 
for  seventy-one  weeks,  and  amounted  to  the  total  sum  of  six  hundred  thirty-nine 
dollars  (ISS9.00).  The  detimdants  were  aulliorlaed  lo  deduct  from  this  amount  the 
payments  previously  made  upon  the  basis  of  temporary  disability. 


(No.  1564— October  6,  1914.) 

l-.ATltK'K  lirXNK.  A„t 
IJ"\i»STU<)M,  AM> 
I'A.XY.  Ilrf-;i-l'i.il».  . 

Pahick  Dunne,  in  propria  persona,  for  Applicant. 

Barry  J.  (,'oltling,  attorney,  for  Deftjudant  Guardian  Casualty  and 

Guaranty  Company. 

The  applicant  herein  claimed  to  have  sustained  a  hernia  on  June  1, 

1914,  while  worlting  in  the  employment  of  the  defendants  as  a  carpenter 

in  the  Stockton  street  tunnel,  San  Francisco.     The  accident  was  alleged 

to  have  been  caused  by  a  heavy  timber  falling  from  a  roller,  the  whole 

weight  at  one  end  coming  upon  the  applicant,  who  was  trying  to  hold  it. 

The  strain  resulted  in  a  rupture.     By  reason  of  the  failure  of  the 

a])plicant  to  produce  witnesses  alleged  to  have  been  present  at  the  time 

of  the  accident,  and  of  his  failure  to  complain  to  others  of  the  injury 

for  more  than  two  weeks  after  it  was  alleged  to  have  occurred,  the 

Commi»<sion  found  that  the  fact  of  injury  while  in  the  course  of  the 

employment  was  not  sufficiently  established.    Compensation  was  denied. 

H.  L.  White, 
Secretary. 


(No.  566— October  7,  1914.) 

(Chapter  176.  Laws  1913.) 

CORRIN  ARNOLD.  AppUcnui,  vs.  J.  n.  BENJAMIN,  emploveb,  F.  P.  DOYLK. 

F.  R.  DOYLE  AMI  N.  J.  DOYLE,  owsebs  of  building,  DefendanU. 
Defenses  of  Empi.over — Intoxication  of  Empixiyee — Test  Of. — Where  an  indul- 
gence in  intoxjoants  rexulta  in  tbe  impairmept  of  the  workman's  faculties. 
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which  he  would  ordmarily  use  to  gnfeeuard  liimsHf  against  danger  when  hp  U 
warkiag  will]  dangorons  appliances  or  necessarily  working  iu  a  dangerous  place, 
and  It  is  plain  that  the  impairment  of  those  faculties  as  the  result  of  intoxica- 
tion is  the  major  contributing  cause  of  the  accident,  Buch  intoxication  will  be 
held  to  be  (he  proiimate  cause  of  the  accident  and  compensation  will  be  denied. 

In.— Ii>. — IlELPLEHaNERs  KoT  XECE8SAKY — Ptii.icv  OF  THB  CouMiHRiON. — Intoxi- 
cation dors  not  mean  a  condition  of  drunkennesit  necessarily  resultio)!  in  help- 
h'SHneia.  nor  will  (he  commission  deal  with  degrees  ttieri>of. 

Id. — III. — PiwixiMATE  O.MTHE.^Intoxi cation  can  only  he  the  prosininte  cause  of 
the  accident   in   cnses  where   i(   us   llie   major  contributing  cause. 

The  accident  occurred  at  Petaluma  and  resulted  in  the  fracture  of 
the  applicant's  collar  bone  and  two  ribs,  with  some  strain  and  lacera- 
tion. The  ri^mainder  of  the  facts  arc  stated  in  the  opinion.  Compen- 
sation was  denied  on  the  ground  that  the  intoxication  of  the  applicant 
proximately  caused  his  injury. 

Corbin  Arnold,  in  propria  persona,  for  Applicant. 
J.  D.  Benjamin,  in  propria  persona. 

Phil  ^yare,  attorney,  for  defendants  F.  P.  Doyle,  F.  R.  Doyle  and 
N.  J.  Doyle. 

The  applicant  is  a  painter.  IIm  sustained  severe  injuries  by  falling 
a  distance  of  eight  feet  from  a  scaffolding  upon  which  he  was  standing 
in  the  work  of  painting  a  ceiling.  The  scaffolding  consisted  of  a  ten  or 
twelve  inch  plank  resting  upon  the  tops  of  two  stepladders.  The 
defense  most  strongly  urged  was  that  the  fall  was  proximately  caused 
hy  the  intoxication  of  the  applicant.  This  defense  was  sustained  and 
an  award  entered  in  favor  of  the  defendants. 

The  applicant  admitted  that  he  had  been  indulging  in  alcoholic 
beverages  during  the  morning  of  the  day  he  was  injured  but  insisted 
that  he  was  not  under  the  influence  of  liquor.  Further  proof  was  to 
the  effect  that  he  had  made  fre(|uent  trips  to  the  nearby  barroom  and 
that  he  had  taken  more  drinks  and  drinks  of  a  different  kind  than  he 
admitted.  The  evidence  further  was  satisfactory  as  showing  that  his 
indulgence  in  alcoholic  beverages  during  the  morning  had  rendered 
it  obvious  that  he  had  been  drinking  to  such  an  extent  as  to  impair  his 
faculties,  the  ordinary  exercise  of  which  would  have  fortified  him 
against  the  very  thing  which  happened.  His  footing  on  a  ten  or 
twelve  inch  board  was  insecure  at  best.  His  painting  overhead  con- 
tributed an  additional  element  of  danger  to  the  situation  in  which  he 
was  placed  in  doing  his  work. 

While  no  general  rule  can  be  announced  to  cover  eases  in  which 
intoxication  is  pleaded  as  a  defense,  we  deem  it  of  importance  to  indi- 
cate with  certainty  the  policy  to  be  pursued  by  the  Commission  with 
reference  to  each  particular  case  in  which  this  defense  is  set  up. 

Intoxication  docs  not  mean  a  condition  of  drunkenness  resulting  in 
helplessness.     It  can  only  be  the  proximate  cause  of  the  accident  in 
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cases  where  it  is  the  major  eontributiag  cause  of  the  accident.  We 
do  not  deal  with  degrees  of  iatoxication.  We  do  annoance  that  where 
the  indulgence  in  intoxicants  results  in  the  impairment  of  a  workman's 
faculties,  which  he  would  ordinarily  use  to  safeguard  himself  against 
danger  when  he  is  working  witli  dangerous  appliances  or  necessarily 
working  in  an  obviously  dangerous  place,  recjuiring  the  exercise  of 
thase  faculties,  and  it  is  plain  that  the  impairment  of  those  faculties 
as  the  result  of  intoxication  is  the  major  contributing  cause  of  the 
accident,  such  intoxication  will  be  held  to  be  the  proximate  cause  of 
the  accident  and  the  benefits  of  the  law  will  be  withheld. 

We  believe  that  the  legislature  has  expressed  a  plain  intention  that 
no  industry  shall  be  charged  with  the  burden  of  indemnifying  an 
injured  employee  whose  injury  is  proximately  caused  by  intoxication 
as  here  defined. 

Tested  by  the  standards  here  announced  the  testimony  in  this  case  is 
satisfactory  to  convince  the  Commission  that  the  applicant's  conduct, 
working  under  dangei-ous  but  usual  and  necessary  conditions  and 
drinking  to  such  an  extent  as  obviously  to  impair  hie  faculties,  admits 
the  defense  of  intoxication  as  the  proximate  cause  of  the  accident 
resulting  in  his  injury  and  relief  must  have  been  and  was  denied  him. 

A.   J.    PlLLSBUKT, 

Will  J.  French, 
Harris  Weinstock, 
Commissioners. 


(No.  276— October  8,  1914.) 
(Chapter  lie,  laws  1913.) 
KAIII,  (iltlKU, 

DeWitl  C.  Mitchell,  attorney,  for  Applicant. 

Frank  A.  Salmons,  local  agent  for  Globe  Indemnity  Company,  for 
Defendants. 
The  applicant,  Karl  Grieh,  was  injured  on  April  6, 1914,  while  in  the 
employment  of  defendant  Mission  Brewing  Company.  While  piling 
barrels,  a  pile  toppled  over  on  to  him,  crushing  his  thumb  and  causing 
the  loss  thereof  at  the  distal  joint.  Permanent  injury  was  also  caused 
to  the  first  and  second  fingers  of  his  left  hand.  The  only  issues  were 
the  average  annual  earnings  of  the  applicant  and  the  extent  of  disa- 
bility. The  Commission  found  that  the  applicant  had  received  perma- 
nent injuries  aiiionntiiig  ti>  20:|  per  cent  of  total  disability,  entitlin:.' 
him  to  a  disability  indemnity  for  eighty-three  weeks.  The  total  sum 
awarded  amounted  to  one  thousand  four  hundred  three  dollars  and 
fifty-three  cents  ($1,403.53).  H.  L.  Whitb, 

ecrefary. 
00^\Q 
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(No.  320— October  8,  1914.) 

(Chapter  17B,  Laws  191.1) 

rORFlRH)  riKRNAXDKZ.  Applii-ant.  vs.  HirAltDO  rKUiC'OCIIEA,  Drlriidaal. 

Porfirio  Ilernanilrz,  in  propria  persona,  for  Applicant. 

Rirariio  Hrrirochca,  in  propria  pi'moiia,  for  Defendant. 

Porfirio   Hernandez,   the   appliearit   herein,    was   employed   by   the 

defendant  as  a  printer.     On  June  8th  of  this  year,  while  feeding  a 

platen  press,  his  hand  was  eaiight  in  the  press.     The  ends  of  three 

fingers  of  the  right   hand  wert^  crushed  and   permanently  stiffened. 

The  only  controversy  was  as  to  the  possibility  of  the  injury  being 

caused  by  the  wilful  misconduct  of  the  applicant.     This  defense  vbh 

not  made  ont  at  the  hearing,  however.     Compensation  was  awarded 

upon  the  basis  of  a  permanent  partial  disability  of  5  per  cent,  entitling 

the   applicant   to   a   weekly   disability   indemnity    for  twenty   weeks, 

amoiinting   to   the   total   sum    of   $225.00,     The    applicant   was    also 

awarded  his  reasonable  medical  and  surgical  expenses, 

II.  h.  White, 
Secretary. 

ii-mber  J3.  1914.  lln-  ;ipp1if.T 

_  , .  „      ..   _ _     _  0  rniine  being  shown. 

such  nm^ndnipnt  wno  ordt^>-<l  on  Novi'ml>pr  23.  1914,  chantdni;  the  nnd[ngs  and  nwiirti 
■    ■  *  *-"■-  -     ■      --'■  --  ■'--    — " — -'s  physician. 
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Charles  .S.  Davis  and  Charles  P.  UntUin,  attorneys,  for  Applicant. 

Mott  d'  Dillon,  attorneys,  by  <\  O.  O'Connell,  for  Defendant. 
Miss  Edith  Wilson  was  employed  hy  The  Pacific  Telephone  and  Tele- 
graph Company  in  Los  Angeles  as  a  switchlxiard  operator.  On  or 
about  May  29.  1914,  she  found  that  she  was  suffering  from  paralysis 
of  the  left  side  of  the  face  and  head  and  adjacent  organs,  accompanied 
with  great  pain.  The  paralysis  lasted  for  several  months.  The  illness 
was  attributed  by  her  to  continual  pressure  upon  the  seventh,  or 
facial  nerve,  caused  by  the  wearing  of  the  telephone  headpiece  over  the 
left  ear.  The  defendant  denied  that  the  wearing  of  the  headpiece 
could  cause  such  disability,  and  attributed  it  to  natural  causes.  A 
number  of  medical  witne-sses  were  examined,  whose  testimony  tended 
to  show  that  the  j)aralyBis  was  not  due  to  the  wearing  of  the  switchboard 
apparatus.  The  Commission  found  that  the  disability  was  not  caused 
by  accident  arising  out  of  the  employment,  and  denied  compensation. 

H.  L.  WiirrE, 
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(No.  354— October  8,  1914.) 

(Clmplor  116.  L^iwh  1313.) 
IIAKItY  HKOIUK.  .i„,,li,a»t.  vs.  liKi)  I'.VCIFIC  <(»MrAN'Y  a 
LIAiilMTY  AMNT'UANfK  COltlHHtATKIN.  I.ni      " 

("ofiWE  OF  THE  Kmpluymknt — Inji'kv  uv  STiO':>rr  <'ah  WiiH.e  at  Wobk. — Wlicrp  nii 
i'mploj'<v  \n  s*<iil  oiil  fniiii  hix  jiliicc  of  ciiiiiln.viiiciil  oii  lui  crrniid  ami  is  injiirHl 
liy  A  fnll  wli[|p  l>iiunline  n  Rtnvt  cnr  (it  ii'liini  ti>  hui-Ii  plHri>.  liis  injury  ig  nivivt^d 
HhI1<>  ni'lins  iu   Hie  conrxi'  of  lirs  ciniilo.vmciil. 

Harry  Brodic,  in  propria  persona,  for  Applicant. 

//.  C  JlHHtinglon,  attorney,  for  Defendants. 
The  applicant  was  injured  on  April  17,  1014,  at  El  Monte,  while  in 
the  eniploymciit  of  the  defendant  Reo  Pacific  Company  as  a  mechanic. 
In  returning  to  the  shop  of  his  employer  in  Los  Angeles  from  an 
errand,  he  was  injured  while  hoarding  a  street  car,  sustaining  the  loss 
of  the  fourth  and  fifth  toes  of  his  right  foot.  The  only  issues  were  as 
to  the  nature  and  extent  of  the  disability,  the  employer  claiming  that 
there  was  no  peniiHiienf  disability.  The  Counnission  found  that  the 
injuries  amounted  to  a  permanent  disability  of  'A\  per  cent  of  total 
disahiiity.  The  applieaiit  was  awarded  65  jter  cent  of  his  average 
weekly  wageS,  payable  weekly  for  thirteen  weeks  and  amounting  to  the 
sum  of  one  hundred  forty-six  dollars  and  twenty-five  cents  ($146.25). 

II.  Ij.  White, 
Secretary. 

(No.  370— October  8,  1914.) 
(Chapter  ITS,  Laws  iniS.) 
HUGH   C.   HELL,   AppUci 

I.\T0.SICATIO\     OB     iNMBOBllI  NATION     < 
MEOICAL  TRE1TME^T — I'OLICT  0*    ! 

I>c  serious  insiilMjrdi nation  and  drunkenniss  i*r»iMcd  in  bj  an  injured  emiiio>ee 
(luring  hifl  triolmcnt  for  his  mjurifw  Ihis  (  onimi>iHlon  wdl  authoriTe  the  auapen 
fiion  of  com  [>on  sat  ion  lu  <w  far  oi  tlie  disability  is  continued  or  ttgf  raiated  b\  such 
intoxiration  or  unreaionabk  refusal  to  abidL  by  tbc  mfdioi 
III.— Burden  of  rsoop— In  jusuce  to  the  patient   the 

fact  of  insuliordination    luck  of  coopenlion  with  the  pbj-ii 


The  fnets  are  staled  m  thi  opinion  An  a«ar<l  wis  made  in  favor 
of  the  applicant  in  the  sum  of  nun  dollai-s  and  thirt\  four  cents 
(i|!9.34)  per  week  tni  i  .leh  iriil  <  m  r\  W(  ( k  fommi  ni  ing  with  the  5th  day 
of  June,  1!(14,  and  laslitur  until  the  termination  of  his  disability  or  the 
further  order  of  the  Coiiimission. 

A.  //.  Ilnnffi,  attorney,  for  Applicant. 

])r.  J.  [j.  Howard  and  Birnj  J.  CoIili)ig,  attorney,  for  Defendants. 
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On  the  21st  of  May  the  applicant  herein,  Hugh  C.  Hill,  while  at  work 
for  the  Union  Oil  Company  at  Oleum,  painting  gasoline  cans, 
splashed  some  paint  into  his  left  eye,  eeverely  burning  it.  There 
being  no  phyKieian  upon  the  grounds,  he  did  not  receive  immediate 
treatment,  but,  on  or  almut  the  27th  of  May,  he  was  placed  under  the 
treatment  of  Dr.  J.  L.  Howard,  medical  director  for  the  Guardian 
Ca-sualty  Tompany,  insurance  carrier  for  said  Union  Oil  Company,  and 
was  by  him  turned  over  to  Dr.  F.  J.  S.  Conlan,  an  eye  specialist,  and 
placed  in  St.  Mary's  Hospital  under  the  treatment  of  said  Dr.  Conlau. 
He  was  discharged  from  the  hospital  at  the  end  of  the  week  but,  his 
eye  becoming  worse,  he  was  retxirned  to  the  hospital  and  was  there  on 
the  29th  of  July.  On  that  date,  toward  evening,  he  went  out  from  the 
hospital,  not  returning  until  after  ten  o'clock  p.  m.,  and  while  out 
drank  a  number  of  glasses  of  beer,  which  he  places  at  seven.  He  came 
in  and  went  up  the  stairs,  the  elevator  having  stopped  at  ten.  and  went 
to  bod  unassisted.  The  nurse  of  that  Hoor  heard  him  talking  in  the 
ward  at  different  times  up  until  midnight,  after  which  all  was  quiet. 
In  her  report  the  ne.\t  day  to  the  office,  the  nurse  stated  that  he  came 
in  a  "bit"  intoxicated.  This  report  seems  to  have  been  tran.smitted  to 
the  physicians  in  charge  of  the  ease,  who  immediately  discharged  him 
from  the  hospital  and  from  the  treatment  and  the  insurance  carrier 
suspended  the  payment  of  compensaticn  on  the  ground,  as  alleged  in 
their  answer,  that,  contrary  to  the  rules  of  St.  Mary's  Hospital,  as 
well  as  instructions  from  said  attending  physicians,  the  applicant  herein 
had,  at  various  times,  left  the  precincts  of  the  hospital  without  per- 
.  mission  and  that,  on  July  2!l,  1914,  said  applicant  had,  contrary 
to  the  rules  of  said  St.  Mary's  Hospital  and  instructions  of  said 
attending  phj-sieians,  left  the  hospital  without  permission  during 
the  afternoon  of  said  day,  and  remained  from  the  hospital  until  at  or 
about  ten  o'clock  p.  ni.  of  said  day,  the  29th  of  July;  and  that  at  said 
hour  applicant  returned  to  St.  Mary's  Hospital  in  a  state  of  beastly 
intoxication  to  such  an  extent  that  it  was  necessarj'  to  assist  him  to 
his  room  on  the  fifth  floor  of  said  hospital;  •  •  •  •  •  that  all 
of  said  facts  were  reported  to  Dr.  F.  J.  S.  Conlan  and  in  turn,  by  Dr. 
F.  J.  S.  Conlan  to  Dr.  Joseph  L.  Howard,  medical  director,  and  that 
said  Dr.  Howard  in  due  course  instructed  the  authorities  of  said  hos- 
pital to  refuse  further  attention,  care  and  housing  to  said  applicant 
who.  on  the  31st  day  of  July,  1914.  thereupon  left  the  said  St.  Mary's 
Hospital;  •  •  •  •  •  and  that  the  c^mdition  of  the  applicant 
has  been  aggravated  and  exflfrf,'erated  through  the  applicant's  habits 
of  intemperance  and  through  his  failure  to  observe  the  instructions 
and  rules  of  said  hospital. 
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At  the  hearings  held  the  defendaot  failed  to  establish  by  competent 
testimony  that  any  instructions  had  been  given  to  the  applicant  rela- 
tive to  his  use  of  liquors  or  by  the  hospital  authorities  as  to  his  not 
being  allowed  to  leave  the  hospital  or  any  other  than  the  most  general 
instructions  at  all. 

Not  onlj'  did  the  medical  director  cut  off  any  farther  treatment  of 
the  injured  person,  but  the  Guardian  Casualty  and  Guaranty  Company 
suspended  all  further  payment  of  compensation. 

This  Commission  will  exert  its  influence  to  support  physicians  in 
charge  of  an  injured  workman  in  all  reasonable  regulations  and 
directions  made  to  secure  the  cooperation  of  such  injured  employee 
"rvith  the  pliysicians  in  their  efforts  to  cure  and  relieve  him  from  the 
effects  of  his  injury  and,  if  there  be  serious  insubordination  and 
drunkenness  persisted  in.  this  Commission  will  authorize  the  suspen- 
sion of  payments  of  compensatinn  in  so  far  as  the  di.sability  is  con- 
tinued or  aggravated  by  an  unreasonable  refusal  to  submit  to  medical 
treatment,  but  we  must  hold,  in  the  case  under  consideration,  that  the 
drastic  and  peremptory  actions  taken  by  the  medical  director  and  the 
insurance  carrier  were  unwarrnnted  by  the  facts  as  established  at  the 
hearing.  It  was  not  shown  that  applicant  had  absented  himself  at  any 
time  other  than  the  one  of  July  29th,  without  permission,  or  that  his 
intoxication  was  serious,  to  say  nothing  of  not  being  "beastly."  The 
worst  that  the  evidence  establishes  regarding  it  is  that  he  was  a  bit 
talkative,  and  yet  the  night  superintendent  found  him  asleep  every 
time  she  went  into  the  ward  during  the  night  and  no  one  complained 
of  suffering  any  discourtesy  at  his  hands. 

We  think  that,  in  this  instance,  the  insurance  carrier  and  its  medical 
din'ctor  jumped  at  conchisions  without  making  as  thorough  investi- 
gation into  the  facts  as  should  have  been  made  before  cutting  off 
treatment,  the  loss  of  which  might  have  resulted  in  the  loss  of  the  eye, 
and  in  cutting  off  compensation  payments,  the  loss  of  which  might 
have  thrown  the  applicant  into  the  streets  to  be  taken  care  of,  if  at 
all,  by  public  or  private  charity.  Nevertheless,  this  Commission  will 
insist  that  injured  persons  under  treatment  shall  cooperate  to  the 
fullCKt  extent  with  those  treating  thorn  to  the  end  that  a  cure  may  be 
speedily  effected,  but,  in  justice  to  the  patient,  must  require  that  in 
every  instance,  the  facts  of  insubordination  and  lack  of  cooperation 
and  reprehensible  personal  conduct  be  clearly  established,  before  justi- 
fying the  cutting  off  of  the  treatment  and  the  compensation  payments 
allowed  by  law. 

A.    J.    PlI.LSBURY, 

Will  J.  French, 
Harris  "Weinstock, 
Commissio  tiers. 

='-"-"=»=  .-..Google 
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(No.  376— October  8,  19U.) 

(Chapter  176,  l-awa  1913.) 
VIN'CENT  DEVLIN,  Applicant.   \-s.   JAMES   W.   SMITH,  and   WESTERX    IN- 
DEMNITY COMI'ANY,  Dcfcndanls. 

MBDtCAL   AND   SUBQICAL   SEBVICES WAIVER   BY   INSUBANCE  COMPANY   OF   RiOIIT    TO 

FdBNlSH. — Where  an  inaaranee  earner  discovers  that  an  injured  empioyee  of 
its  atwilrfd  is  being  Inhaled  hy  his  own  phjsieian.  and  offers  to  pay  the  bill 
wb«u  rendered  if  it  is  in  accordance  with  the  fe«  schedule  of  the  Commission, 
and  such  physician  suhsequently  rt'nders  a  bill  to  an  extent  beyond  that  author- 
ized in  such  fee  srhedule,  such  inaiiraDcc  carrier  Iiub  waived  its  right  to  iusiKt 
upon  treatment  of  the  injured  employee  by  physicians  of  its  own  choice  and  in 
liable  for  the  reasonable  value  of  the  services  of  (he  physician  procured  by  the 
employee. 

Id. — Kbasonable  Value, — The  reasonable  value  of  services  rendered  an  injured 
employee  by  a  physiciau  of  his  own  scleclion  will  b«  determined  by  the  Indus- 
trial  AcL-ideat  romniission  upon  the  basis  of  the  fee  schedule  adopted  by  it, 
which  schedule  has  been  prepared  to  represent  the  reasonable  coat  of  Ireatmeot 
rendered  an  injureii  man  of  an  earninj;  capacity  of  approximately  $1,000,00  pec 
year  it  there  were  no  insurance  carrier  or  employer  to  pay  his  expenses. 

Id— Id.— I.iABii.iTY  OK  Injured  tiMruiYBB  To  IIis  I'iiysician— Jubibdiction  or 
INDL'STBIAI.  Accii»;NT  CoMMissios, — Where  an  injured  employee  is  treated  by 
a  physician  of  his  own  selection  and  has  contracted  to  pay,  or  has  paid,  for  tbe 
services  of  such  physician  a  sum  in  excess  of  that  ])rescribed  by  the  fee  schedule 
of  this  Commission,  he  is  entitled  to  be  reimbursed  only  to  the  extent  of  the 
amount  allowed  by  such  fee  srhedule.  As  to  the  balance  of  the  charges  coa- 
trncted  tor  or  paid,  the  Indiistrisl  Accident  Commission  is  without  jurisdietioti 
to  give  any  relief  as  between  the  said  physician  and  injured  employee.  The 
question  is  one  of  private  contract,  lo  he  determined  elsewhere. 

The  accidctit  oepurrod  in  Ran  Frinieiseo.  Tht;  applicHiit  was  <'mployfd 
as  a  curpentcT.  The  rpmniiidcr  of  tho  facts  are  stated  in  the  opinion. 
An  award  was  made  of  the  ivasriiialile  value  of  the  services  rendered  to 
the  applicant  liy  Dr.  Stephen  Ch'ary.  the  attending  physician,  the  claim 
for  whieh  was  sutisecpiently  ap|)ri>vcd  in  the  snm  of  twenty-three  dollars 
($2:1.00). 

Viiirnd  Devlin,  in  propria  pn-miiiii.  for  Applieant. 
H.  W.  Mason,  for  Defendants*. 

The  sole  issue  raised  in  this  case  is  as  to  the  liability  of  the  defendant 
Western  Indemnity  Company  for  medical  ex]K'n.ses  contracted  for  by 
the  injured  employee,  Vincent  Devlin.  The  latter  has  been  fully 
eonipensated  for  his  disability,  and  no  (pie-stion  arises  thereupon. 

The  facts  are  as  foUows:  The  applicant,  Vincent  Devlin,  received  a 
sprained  anide  on  June  18,  l!il4,  while  acting  in  the  course  of  his 
employment.  It  is  not  clear  as  to  whether  the  insurance  carrier  was, 
at  the  ontset,  given  reasonable  opportunity  to  furnish  medical  treat- 
ment. For  one  reason  or  another  Devlin  procured  his  own  physician. 
Dr.  Stephen  Clearv,  who  treated  him  until  his  recovery.  Upon  learning 
that  Dr.  f'leary  had  been  retained,  (he  insurance  carrier  wrote  him, 
submitting  a  copy  of  the  usual  fee  schedule,  and  offering  to  pay  his 
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bill  when  rendered  in  accordance  with  this  schedule.  Dr.  Cleary,  how- 
ever, has  rendered  a  bill  upon  the  same  basis  that  he  employs  in  treating 
his  private  patients,  and  the  controversy  accordingly  arises  as  to  the 
amount  which  the  insurance  carrier  should  reimburse  the  attending 
physician. 

TTnder  the  Workmen's  Compensation,  Insurance  and  Safety  Act,  an 
employer,  or  his  insurance  carrier,  is  liable  for  reasonable  value  of 
medical  and  surgical  services  for  the  injured  employee  only  where  the 
former  have  neglected  or  failed  seasonably  to  provide  medical  services. 
In  the  latter  case,  the  employer  or  insurance  carrier  are  liable  for  the 
reasonable  value  of  sueh  services,  and  this  Commission  is  given  power 
to  determine  what  constitutes  such  reasonable  value.  In  the  present 
action,  while  it  can  hardly  be  said  that  the  employer  has  neglected  or 
failed  seasonably  to  furnish  medical  services,  nevertheless  the  insurance 
carrier  did  assent  to  the  treatment  of  the  injured  employee  by  his  own 
physician,  thereby  waiving  its  right  to  furnish  medical  treatment  by 
its  own  doctors. 

The  liability  of  the  insurance  company  is  to  be  determined  in 
accordance  with  the  fee  schedule  adopted  by  this  Commission,  which 
schedule  is  based  upon  the  reasonable  cost  of  medical  services  rendered 
to  the  average  employee  affected  by  this  act,  namely,  an  employee  with 
an  earning  capacity  of  approximately  one  thousand  dollars  ($1,000.00) 
per  year.  Inasmuch  as  Dr.  Cleary  has  not  as  yet  submitted  an  itemized 
statement  of  the  services  rendered  by  him  it  is  impossible  to  make  this 
award  in  a  definite  sum,  but  upon  the  submission  of  sueh  itemized 
statement  this  award  will,  if  desired,  be  amended  to  include  the  sum 
which  the  insurance  carrier  should  pay  to  him. 

It  is  to  be  noted  that  the  power  of  the  Commission  to  ascertain  the 
reasi>nable  amount  whicli  an  employer  or  an  insurance  carrier  should 
pay  for  services  rendered  to  an  injiircd  employee  does  not  extend  to 
determining  any  (juestion  arising  between  the  injured  employee  and 
the  physician  called  in  by  such  employee.  Any  arrangement  made 
between  them  is  solely  a  matter  of  contract,  and  in  ease  the  amount 
awarded  against  the  iusuranee  carrier  for  medical  services  does  not 
come  within  the  terms  of  the  contract  made  with  the  employee,  the 
physician  must  seek  ledress  elsewhere. 

A.   J.    PiLLSBORY, 

Wiu,  J.  French, 

Commissioners. 
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(No.  381— October  8,  1914.) 

(Chapter  178.  Idna  1913.) 

GEORGE  MIINROE,  Applicant  vs.  BRADLEY  4  O'REILLY,  and  EMPLOYERS' 

LIABILITY  ASSURANCE  CORPORATION,  DefendanU. 

George  Munroe,  in  propria  perswia,  for  ApplicaDt. 
Francis  O'Reilly,  for  defendant  Bradley  &  OHeiUy. 
A.  Wistrand,  attorney,  for  defendant  Employers'  Liability  Assur- 
ance Corporation. 
George  Munroe,  applicant  herein,  was  injured  on  July  6,  1.914,  while 
employed  by  the  defendant  Bradley  &  O'Reilly  in  San  Francisco  as  a 
plasterer.     While  at  work  at  the  Anditorinm,  Hayes  and  Larkin  streets, 
a  trestle  supporting  the  platform  on  which  he  was  standing,  slipped, 
causing  him  to  fall.     The  injury  consisted  in  a  broken  bone  of  the  left 
wrist.     The  employer  denied   any  knowledge  of  the  accident.     The 
Commission  found  that  an  injury  was  received  as  alleged,  and  awarded 
compenHatinn  far  a  disability  of  three  and  five-sevenths  weeks,  amount- 
ing to  the  sum  of  sixty -five  dollars  ($65.00),     The  applicant  was  also 
awarded   the   reasonable  value  of  the  medical  and  surgical  services 
rendered  to  him,  to  be  paid  to  the  attending  physician. 

H.  L.  WHrrB, 
Secretary. 

(No.  392— October  8,  1914.) 

(Chapter  178,  Iriiws  IBIJ.) 

MRS.  MAIinK  COOK.  Applii-ant.  vs.  EMPLOYERS  INABILITY  ASSURANCE 

(Mdtl'ORATION,    l/TD,.   Defendant. 

Accidental  Injcby — Findinqh  of  Fact. — Tho  medical  testimony  in  this  case  held 
to  show  that  applic^ant's  disaMlily  was  in  fa(^t  due  to  natural  cauBeti  and  not  to 

accident,  as  Biippoawi. 

The  applicant  was  employed  at  Ran  Francisco.     The  facts  are  stated 
in  the  opinion.     Compensation  was  denied. 

Mrs.  Maude.  Cook,  in  propria  persona,  for  Applicant. 
Dr.   George    11',   Goodale,  medical  director,   and  L.   A.   Redman, 
attorney,  for  Defendant. 
The  applicant  in  this  case,  Mrs.  Maude  Cook,  claims  to  have  been 
injured  by  accident  on  the  14th  day  of  February,  1914,  and  that  her 
disability  has  continued  intermittently  up  to  the  date  of  the  hearing 
in  this  case.     The  circumstances  as  shown  by  the  testimony  taken  at 
the  hearing  are,  that  Mrs.  Cook  was  employed  as  a  saleslady  by  Living- 
ston Bros.,  that  it  was  part  of  her  duty  to  take  down  and  replace  heavy 
coats  which  were  kept  hanging  on  certain  rods  when  not  being  shown 
to  customers,  that  the  rods  were  somewhat  higher  than  Mrs.  Cook  could 
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iently  reach  and  that,  od  the  14th  day  of  Pebruary,  1914,  while 
taking  down  a  heavy  coat,  Mrs.  Cook  felt  a  sudden  pain  in  her  right 
side  and  groin,  feeling,  as  she  expressed  it,  as  if  something  had 
"snapped."  The  applicant  continued  at  her  employment  until  the 
28th  of  May,  but  testified  that  she  suffered  considerable  pain  during 
the  whole  of  that  time  and  was  occasionally  compelled  to  lose  a  day's 
work.  On  the  28th  of  May  she  had  to  give  up  her  work  and  has  been 
under  a  physician 's  care  ever  since. 

It  is  apparent  from  the  testimony  and  the  appearance  made  by  the 
applicant  that  she  is  entirely  sincere  in  her  story.  A  thorough  diag- 
nosis of  her  case  had  not  been  made  at  the  time  of  the  hearing,  and  a 
medical  reference  was  ordered  by  the  Commission.  The  applicant  was 
examined  on  August  31,  1914,  by  Dr.  Frank  P.  Topping  of  San  Fran- 
cisco, appointed  by  the  medical  director  of  the  Commission  for  that 
purpose.  Dr.  Topping  reported  that  the  applicant  was  suffering  from 
a  fibroid  tumor  of  the  uterus,  that  such  tumor  was  in  existence  at  the 
time  of  the  supposed  accident  and  that  the  existence  of  this  tumor 
fully  accounted  for  all  of  the  di-sability  and  illness  suffered. 

It  therefore  appears  that  the  straining  done  by  the  applicant  on  the 
14th  day  of  February  was  merely  the  occasion  of  the  siibseqnent  sick- 
ness, which  would  have  occurred  sooner  or  later  without  such  straining, 
and  that  it  was  in  no  sense  the  cause  of  the  disability.  It  follows  that 
the  industry  can  not  be  charged  with  the  disability  and  the  decision 
must  be  entered  in  favor  of  the  defendant. 

Counsel  for  defendant  have  submitted  an  able  brief  upon  other  com- 
plicated ipiestions  presented  by  this  case,  which,  in  view  of  the  medical 
diagnosis,  need  not  be  discnased  in  this  opinion.  The  brief  contains  a 
valuable  collection  of  authority  upon  the  issues  raised  and  the  Com- 
mission will  be  glad  to  refer  to  the  information  contained  therein 
whenever  the  questions  discussed  shall  again  arise. 

A.    J.    PiLLSBURY, 

Wnj.  J.  French, 
Harris  Weinstock, 
Commissioners. 


(No.  474— October  8,  1914.) 

(CtiEkpter  ITS,  Laws  l»I3.) 


1  PACIFIC  COAST 


Light  &  Crane,  attorneys,  for  Applicant. 

Dr.  S.  F.  Priestlfif,  for  defendant  Pacific  Coast  Casualty  Company. 

The  applicant,  Fred  Robin.son,  was  in.iured  on  June  12,  1914,  near 

Stockton,  by  becoming  entangled  in  a  wire  rope  faatened  to  a  barge 
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on  which  he  was  working,  crushing  and  mangling  a  thumb.  The 
thumb  was  subsequently  amputated  at  the  first  joint.  The  only  issues 
presented  by  the  application  were  as  to  the  extent  of  the  disability 
and  the  wages  of  the  injured  employee.  The  Commission  found 
that  the  applicant  had  suffered  a  permanent  partial  disability  amount- 
ing to  8  per  cent  of  total  disability.  An  award  wa.s,  therefore,  made 
at  the  rate  of  fiS  per  cent  of  the  average  weekly  wages  of  the  applicant, 
for  a  period  of  thirty-two  weeks,  amounting  to  a  total  sum  of  $328.00. 
His  average  annual  earnings  were  found  to  be  the  sum  of  $820.00,  and 
the  average  weekly  earnings,  $15.77.  Medical  and  surgical  services  were 
furnished  by  the  defendants,  so  no  award  was  made  therefor. 

H.  L.  White, 
Secretary. 


(No.  211— October  9,  1914.) 

(Chapter  176,  Laws  1913. > 

AXEL  JOHNSON,  Applicant,  vs.  SUDDEN  &  CHRISTENSON,  Defendant!. 

Accidental  Injury^Weigiit  of  Evidi^nce. — TeBtimony  of  the  injured  man  tbat 
lie  wa.8  injured  on  January  IS.  1U14.  by  a  fall  upon  IiIh  etbow  which  did  Dot 
occasion  disability  until  April  »,  1014,  coupled  with  the  testimony  of  two  wit- 
nesses to  the  fall,  and  the  evidence  ot  tlie  attending  pbysician  that  the  develop- 
ment pf  the  later  injury  was  consistent  with  the  history  given,  and  ol  the  opiDioa 
of  the  Commissioner  taking  the  testimony  as  to  the  appearance  of  the  applicant 
and  his  witnesses  as  to  veracity,  held  to  establish  the  fact  of  injury  in  tbe  course 
of  the  employment  as  the  proximate  cause  of  tbe  later  disability.  (Comnuasioner 
Weinslock  disaenting.) 

Pbockdube  of  Industrial  Accn)ENT  Commission — Wkioht  to  be  Given  to  the 
Opinion  of  thb  Pkhson  Taking  the  Evjdencb,— The  CommiBsion  fiequently 
will  err  it  it  permits  its  decision  to  be  made  wholly  upon  the  evidence  as  it 
comes  to  it  in  the  form  of  a  verbatim  transcript.  Honest  witnesses  are  some- 
times  blundering  and  a  too  literal  interpretalion  of  their  transcribed  testimony 
may  cause  it  to  apjiear  contradictory  when  in  fact  it  was  not  intended  that 
way.  In  such  cases  the  written  evidence  may  properly  be  qualified  to  some 
extent  by  the  impression  made  upon  the  mind  of  the  person  holding  tbe  hearing. 

Pboximatb  Cause — Bubsitis.— Evidence  that  tbe  applicant  fell  upon  his  elbow  on 
Jaiiuary  18,  1014,  and  that  the  elbow  was  sore  for  four  or  five  days  and  then 
ceased  to  trouble  him  seriously  until  nhoul  March  liStlr,  when  a  bursa  developed 
which  necessitated  an  operation  for  its  draina);e  and  reduction,  held  to  show 
that  the  fall  was  the  proximate  cause  of  such  bursa. 

Notice  to  KMFiAtYEB — Pailube  to  ItEPOBT  Injury  to  Kuployeb. — Failure  to  re- 
port an  injury  to  the  employer  within  the  period  prescribed  by  law,  where  such 
failure  is  not  due  to  any  attempt  on  the  part  of  the  applicant  to  mislead  or 
prejudice  the  employer's  riKlit,  and  where  aliundant  opportunity  is  afforded  the 
employer  to  produce  any  witnesses  that  might  have  been  produced  at  an  earlier 
date,  does  not  pt^'judicc  the  rights  of  the  employer  and  does  not  constitute  a 
defense  to  the  application'Eor  compensation. 

The  facts  are  stated  in  the  opinion.  An  award  was  made  in  favor 
of  the  applicant  for  a  disability  for  seven  and  three-sevenths  weeks, 
lasting;  from  the  fifteenth  day  after  the  applicant  quit  work  on  account 
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of  his  injury  {April  24,  1914)  until  June  15,  1914.  The  award  was 
made  payable  at  the  rate  of  fifteen  dollars  ($15.00)  per  week  and 
amounted  to  the  total  sum  of  one  hundred  eleven  dollars  and  forty- 
three  cents  ($111.43). 

Axel  Johnson,  in  propria  persona,  for  Applicant. 
Captain  Thomas  Wallace,  for  Defendants, 

Axel  Johnson,  the  applicant  in  this  cause,  was  second  mate  on  the 
ship  Gray's  Harbor,  and,  aeccrding  to  hi.s  testimony,  on  January  17 
or  18,  1914,  at  Aberdeen,  Washington,  while  pulling  aft  a  sling  load 
of  lumber,  he  slipped  upon  the  wet  deck  and  fell  upon  his  right  elbow. 
It  was  sore  for  four  or  five  days  and  then  ceased  troubling  him  seriously 
until  about  the  27th  or  28th  of  March,  when  a  bursa  developed  which 
finally  came  to  be  about  the  sine  of  an  egg  and  which  necessitated  an 
operation  for  its  drainage  and  reduction.  The  operation  was  jierforraed 
at  the  United  States  ilarine  Ilaspital  and  the  injury  cured.  The  disa- 
bility lasted  from  the  9th  of  April  until  the  15th  of  June,  1914,  and 
this  proceeding  was  begini  to  obtain  the  disability  indemnity  provided 
by  law  in  such  cases.  Defendants  resisted  the  claim  on  the  grounds 
that  the  evidence  is  insufficient  to  establish  as  a  fact  that  the  injury 
occurred  while  in  the  employment  of  defendants,  and  that  the  injury, 
if  it  occurred,  was  not  reported  as  the  statute  requires. 

In  handling  such  cases  this  Gommis.sion  will  frequently  err  if  it 
permits  its  decision  to  be  made  wholly  upon  the  evidence  as  it  comes 
to  it  in  the  form  of  a  verbatim  transcript.  Honest  witnesses  are  some- 
times blundering  and  a  too  literal  interpretation  of  their  transcribed 
testimony  will  sometimes  make  it  appear  to  be  contradictory  when,  in 
fact,  it  is  consistent  if  taken  as  the  witne.sses  intended  to  give  it.  In 
such  cases  the  written  evidence  may  properly  be  qualified  to  some 
extent  by  the  impression  made  upnn  the  mind  of  the  person  holding 
the  hearing,  and  the  Commission  is  warranted  in  being  guided  in  some 
measure  by  the  eoufidential  advice  and  counsel  of  the  person  holding 
such  hearing. 

In  the  case  under  consideration  the  person  holding  the  hearing  has 
no  doubt  that  all  the  witnesses  testifying  undertook  to  tell  the  truth, 
although  the  attempt  of  some  of  them  to  do  so  was  blundering  enough. 
Such  testimony,  so  qualified,  establishes  sufficiently  the  following  facts: 

That  applicant  was  injured  as  he  affirms  on  the  17th  or  18th  of 
January,  1914;  that  the  injured  elbow  was  sore  and  painful  for  some 
days  but,  being  enured  to  hardship  and  not  accustomed  to  complain 
even  when  sufl^'ering,  applicant  went  on  with  his  work  without  reporting 
the  injury,  although  he  did  testify  to  telling  the  first  officer  of  the 
injury,  but  that  officer  does  not  remember  of  it;  that  the  bursa  did  not 
'  any  considerable  proi>ortions  until  on  or  about  the  28th  of 
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March,  two  weeks  after  applicant  left  the  ship,  and  that  it  did  not 
occasion  disability  until  the  9th  of  April.  During  the  entire  perioti 
from  the  date  of  accident  until  the  ]2th  of  March,  when  he  left  the 
ship,  he  continued  to  do  his  work  and  made  a  full  hand  notwithstanding 
his  injury,  although  there  earoe  a  time  when  he  could  not. 

This  conclusion  is  reached  largely  by  reason  of  faith  in  the  essential 
integrity  of  the  character  of  applicant  Axel  Johnson,  corroborated  by 
witnesses  Tumquist  and  Wallc  to  the  extent  that  an  accident  did  hap- 
pen, and  that  applicant  did  eatch  a  fall  on  the  17th  or  18th  of  January, 
as  he  statf-'d,  and  by  the  further  evidence  of  Dr.  John  M.  Holt,  of  the 
United  States  Marine  Hospital,  that  the  development  of  the  bursa  was 
entirely  consistent  with  applicant's  statement  as  to  how  the  injurj- 
occurred,  and  that  it  was  entirely  natural  for  one  in  his  situation  to 
go  on  with  his  work  notwithstanding  the  in.jury,  as  he  did  do,  until 
the  normal  development  of  the  malady  forced  itself  upon  his  attention. 
We  are  dealing  here  with  men  who  live  lives  of  exposure,  enured  to 
hardship  and  unaccustomed  to  make  ado  over  hurts  that  would  put 
many  another  man  out  of  commission. 

For  the  foregoing  reasons  we  find  also  that  failure  to  report  the 
injury  to  the  employer  within  the  time  prescribed  by  law  was  not  due 
to  any  attempt  on  the  part  of  the  applicant  to  mislead  or  prejudice 
the  employer's  rights  and,  inasmuch  as  abundant  opportunity  was 
afforded  defendants  to  produce  any  witnesses  that  might  have  been 
produced  at  an  earlier  date,  we  think  that  their  interests  were  not 
prejudiced  by  such  failure  to  report  an  accident  that  did  not  really 
become  a  disabling  injury  until  April  9th,  a  short  time  before  the 
application  for  the  adjustment  of  this  controversy  was  filed  with  thi.s 
Commission. 

A.   J,   PiLL.'fBUBY, 

Will  J.  French, 

Commissioners. 

I  dissent  from  the  findings  and  award  of  the  majority  of  the  Com- 
mission because  I  am  of  the  opinion  that  the  applicant  is  not  entitled 
to  compensation,  upon  the  fact  that  he  has  not  proven  bis  case. 

To  substantiate  his  claim  the  applicant  furnished  two  witnesses.  The 
testimony  of  these  witnesses  was,  in  itself,  so  contradictory  that  it 
can  not  be  depended  upon  or  accepted  as  reliable,  and  must,  therefore, 
be  thrown  out 

It  nnist  b<  snid  that,  while  there  is  evidence  to  show  that  applicant 
fell  while  at  work  on  January  18th,  there  is  not  sufficient  evidence  to 
show  that  he  wa.s  injured  on  that  day. 

The  testnnon\  submitted  by  Dr.  John  M.  Holt  and  Dr.  W.  F.  Fox 
of  the  United  States  Marine  Hospital,  San  Francisco,  evidences  the 
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facts  that  applicant  suffered  from  an  inflammation  of  the  bursa  of  the 
right  elbow  and  was  treated  for  that  injury  beginning  with  the  9th  of 
April;  but,  there  is  no  testimony  which,  in  ray  opinion,  establishes  the 
fact  that  the  inflammation  of  the  bursa  was  caused  by  the  accident  that 
took  place  on  the  18th  of  January.  Applicant  might  have  had  any 
number  of  falls  between  the  18th  of  January  and  the  9th  of  April. 

I  therefore  And  that  tlie  testimony  is  insufficient  to  establish  the  fact 
that  the  alleged  injury  was  sustained  by  accident  arising  out  of  and  in 
the  course  of  the  employment  of  said  applicant,  and,  therefore,  in  my 
opinion,  he  is  entitled  to  take  nothing. 

Harris  Weinstock, 
Commissionf.r. 

(No.  332~Octol>er  9,  1914.) 

(Chapter  17«.  I^wh  1913.) 
P.  W.  CYPHER,  Applicant,  tb.  UNITED  DEVELOPMENT  COMPANY   (a  COb- 

PORA.TI0N),  Defendant. 

Principai.  and  Contbactoh — I/KSsoR  AND  LESSEE. — A  lessor  of  mining,  oil  or  other 
lands  is  not  liable  for  compensation  for  injuries  to  employees  of  bis  lessee.  One 
not  the  employer  of  tiie  injured  man  can  be  held  liable  for  compensation  onl; 
under  section  30  of  the  act.  providing  that  the  principal,  general  contractor,  or' 
latermediate  contractors  who  undertake  to  do,  or  have  done  any  work  for  them, 
are  liable  for  injuries  to  employeos  of  sub-contractors.  This  section  does  not 
make  a  lessor  liable  for  injuries  to  employees  of  his  lessee. 

DKuticTioM.'i  From  Awabd — Payment  by  Euployeb  of  Medical  Expenses  o; 
In.iikkd  I':mpix>yI':ii:  After  Ni.nett  I>avh  Fkom  Accident. — The  iudnstrisl 
Accident  Commission  is  without  power  to  deduct  from  the  compensation  due  an 
injured  employee  the  cost  of  medical  services  furnished  at  the  expense  of  the 
employer  after  the  expiration  of  ninety  days  from  the  date  of  Che  accident. 
While  the  employer  is  uuder  no  duty  to  furnish  medical  treatment  after  said 
ninety  days,  the  cases  in  which  the  Commission  can  allow  deductions  from  com- 
pensation due  are  limited  by  section  2S>  of  the  act  to  the  situations  mentioned 
therein,   which   do  not  include   the  present  case. 

Id. — Payment  of  Full  Wacks  Dfaiso  Pobtion  of  Pbbiod  of  Disability. — Where 
an  employer  has  paid  his  injured  employee  full  vagca  tluriog  a  portion  of  the 
period  of  disability,  instead  of  the  GTi  per  cent  of  the  average  weekly  wagea  re- 
quired by  law,  such  overpayment  can  be  treated  as  an  advance  payment  of  com- 
pensation due  and  may  be  deducted  from  the  balance  of  the  award. 

The  accident  occurred  at  Coalinga.  The  facta  are  stated  in  the 
opinion.  Compensation  was  awarded  upon  the  basis  of  a  32  per 
ci-nt  pcrmjincnt  partial  disability,  entitling  the  applicant  to  65  per  cent 
of  his  average  weekly  wages  (^20.8;t)  each  week  for  one  hundred  and 
twenty-eight  weeks,  and  amounting  to  a  total  sum  of  two  thousand  six 
hundred  sixty -six  dollars  and  twenty-four  cents  ($2,666.24).  From 
this  amount  the  defendant  was  allowed  to  deduct  the  sum  of  two 
huiiiired   ten  <liillars    (210.(10)    previon.sly  paid  as  compensation. 

Barbour  tC  Cashin,  attorneys,  for  Applicant. 

Everts  tfc  Einug,  attorneys,  for  Defendant. 
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P.  W.  Cypher,  the  applicant  in  this  case,  was  injured  on  January  28, 
1914.  while  cnttint;  a  rivet  with  a  fold  chisel  by  a  portion  of  the  rivet 
striking  him  in  the  right  eye,  destroying  the  sight  thereof.  The  eye 
was  siibse(|nently  enucleated.  Award  is  made  in  aeeordanee  with  the 
schedule  adopted  by  this  Commission  for  rating  permanent  disabilities, 
a  permanent  partial  disability  indemnity  being  allowed  for  one  hundred 
twenty-eight  (128)  weeks  at  the  rate  of  sixty-five  per  cent  (65%)  of 
tlie  average  weekly  wages  of  tlie  applicant  per  week.  Inasmuch  as 
the  earnings  of  the  applicant  exceed  the  maximum  provided  by  the 
Workmen's  Compensation,  Insurance  and  Safety  Act,  the  average 
weekly  wages  have  been  fixed  at  the  said  maximum. 

No  difficult  questions  are  directly  presented  by  the  ease,  as  all  mate- 
rial facts  are  either  stipulated  to  or  proved  without  difficulty.  The 
applicant  and  the  defendant,  however,  have  each  raised  certain  inci- 
dental questions  requiring  consideration. 

On  the  part  of  the  applicant  it  is  contended  that  the  Oil  Exploration 
Company  of  California  should  be  joined  as  a  party  defendant.  The 
facts  in  this  connection  are  that  applicant  was  employed  as  an  oil  well 
driller  by  the  United  Development  Company,  and  was  injured  while 
in  their  employment.  The  I'nited  Development  Company,  was  the 
locator  of  the  oil  land  upon  which  the  accident  occurred,  but  had 
entered  into  a  lease  of  the  same  land  upon  a  royalty  basis  with  the  Oil 
Exploration  Company  of  California  to  secure  funds  for  the  operations 
of  the  former.  The  Oil  Exploration  Company  was  in  no  sense  an 
employer  of  the  applicant.  The  only  other  theory  upon  which  it  can 
lie  held  is  that  it  was  a  principal  under  section  30  of  the  act.  This 
contention,  however,  is  not  warranted  inasmuch  as  the  relation  was  not 
that  of  owner  and  contractor  or  contractor  and  sub-contractor,  but 
was  instead  that  of  lessor  and  lessee  of  the  property, 

On  the  part  of  the  defendant  it  is  ui^ed  that  the  sum  of  sis  hundred 
seventeen  dollars  and  twenty  cents  ($617.20)  should  be  deducted  from 
the  permanent  partial  disability  award,  this  being  the  amount  of  the 
medical  expenses  of  the  injured  employee  for  services  rendered  more 
than  ninety  (9(f)  days  after  the  injury,  the  bills  for  the  said  treatment 
having  been  either  paid  or  eiuaranteed  by  the  defendant.  While 
clearly  the  defendant  as  employer  i.s  not  liable  under  the  "Workmen's 
Compensation,  Insurance  and  Hafety  Act  for  medical  and  surgical 
services  rendered  more  than  ninety  (90)  days  after  the  accident,  this 
.  Commission  is  without  power  to  make  the  deduction  requested.  Sec- 
tions 29  (a)  and  (b)  of  the  act  governing  the  power  of  the  Commis- 
sion in  this  respect  read  as  follows: 

"See.  29   (o)    ...    nor  shall  any  claim  for  compensation,  or 
compensation  awarded,  adjudged  or  paid,  be  subject  to  be  taken 
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for  the  debts  of  the  party  entitled  to  sueh  compensation,  except  as 
hereinafter  provided. 

"(6)  The  Commission  may  fix  and  determine  and  allow  as  a 
lien  against  any  amount  to  be  paid  as  compensation: 

"(2)  The  reasonable  expense  incurred  by  or  on  behalf  of  the 
injured  employee  and  for  which  the  employer  is  liable  under  the 
provisions  of  subsection  (o)  of  section  fifteen  hereof." 

The  power  of  this  Commission  in  making  deductions  from  an  award, 
or  allowing  liens  thereon,  is  therefore  limited  to  such  medical  expenses 
as  the  employer  Is  rerfiiired  to  pay,  and  where  an  employer  pays  or 
guarantees  medi<'al  expenses  after  the  ninety  (90)  day  limit  has  elapsed 
that  amount  pan  not  W',  deducted  from  the  award.  The  employer  in 
sueh  ease  is  left  to  the  usual  remedies  provided  by  law  for  the  collection 
of  debts. 

The  defendant  has  paid  to  the  applicant,  however,  the  full  wages 
the  latter  would  have  earned  for  something  over  a  month  following  the 
injury  if  he  had  continued  at  work.  There  can  be  no  objection  to 
treating'  this  as  an  advance  payment  of  compen.sation  due  under  the 
act  and  this  amount  may  therefore  be  deducted  by  the  defendant  from 
the  permanent  partial  disability  award  herein  granted. 

A.    J.    PlLI^BURT, 

Will  J.  French, 
Harris  Weinstock, 
Commissionttrs. 


(No.  378— October  0,  1914.) 

(Chapter  176.  Law.s  1913.) 


Mrs.  Susie  Htirgrss,  ill  propria  persona,  for  Applicant. 

Y.   Sloddnrd,   manager,   fiir  the   Quincy   Lumber   Company,   the 

employer. 
Dr.  ('.  T.  Cutliiiii,  medical  dircclor,  for  defendant  Pacific  Coast 
(^jisualty  Company. 
The  husband  of  the  ajiplieant,  A.  T.  Burgess,  was  killed  on  May  22. 
1914,  at  Quincy,  Piumaa  County,  while  in   the  employment  of  the 
Quincy  Ijumber  Company  as  an  engineer.     While  running  a  donkey 
engine   used   in    hoisting,    a    loop    of   cable   caught   and   threw   him 
again.st  the  boiler,  crushing  him  to  dejith.    The  only  issues  were  as  to 
the  average  wages  of  the  deceased  and  as  to    the  advisability  of  allow- 
ing a  lump  sum  settlement.    The  Commission  found  that  the  wages  of 
the  deceased  were  four  dollars  {.'64,00)  per  day  and  allowed  a  death 
benefit  in  the  sum  of  three  thousand  six  hundred  dollars  ($;i.600.00). 
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payable  at  the  rate  of  fifteen  dollars  ($15.00)  per  week  for  two  hundred 
forty  weeks.  To  discharge  certain  indcbtednesa  incurred  by  and  in 
behalf  of  the  applicant,  the  last  fifty  weekly  payments  of  the  death 
benefit  were  commuted  to  a  lump  8um  of  the  present  worth  of  five 
hundred  ninety  dollars  and  three  cents  ($590.03), 

H.  L.  White, 
Secretary. 


(No.  395— October  9,  1914.) 

(Chapter  ITS.  Lawa  1911.) 

JOHN  M.  SULLIVAN,  Applk-ant.  ™.  BAKNESON-IIIBBARD  COMPANY,  anu 

FIDELITY  AND  DEPOSIT  CX>MPANY  OP  MARYLAND,  Defendantt. 

John  M.  Sullivan,  in  propria  persona,  for  Applicant. 

Jewel  Alexander,  attorney,  for  Defendants. 
John  M,  Sullivan,  applicant  heroin,  was  injured  on  June  18,  1914, 
in  San  Francisco.  At  the  time  of  his  injury  he  was  employed  by  the 
defendant  Barneson-IIibbard  Company  as  a  stevedore.  The  accident 
was  caused  by  lumber  slipping  from  a  truck  and  falling  upon  the 
applicant's  left  foot,  causing  a  fracture  of  several  of  the  bones  thereof. 
The  only  issue  was  as  to  the  nature  and  extent  of  the  disability,  liability 
for  compensation  being  admitted.  The  injured  man  was  examined  by 
a  specialist  appointed  by  the  medical  director  of  this  Commission, 
whose  report  definitely  establi.shed  the  nature  of  the  injury.  Compensa- 
tion was  allowed  in  the  sum  of  $lli3.43,  this  amount  being  the  sum  of 
the  weekly  disability  payments  accrued  up  to  October  1,  1914,  a  period 
i)f  twelve  and  four-sevenths  weeks.  The  applicant  was  also  awarded 
the  Slim  of  $13.00  per  week  for  each  and  every  week  from  and  after 
the  first  day  of  Octolwr,  1914.  until  the  termination  of  his  disability, 
or  further  order  of  the  Commission. 

H.  L.  White, 
Secretary. 

Note. — ThP  quesUoii  subsequenlly  arlalng  as  to  whether  the  disability  of  the 
fipplfeunt  Wii9  Btfll  fontlnulng  or  hiiil  termin.ali'i!,  thP  Commtasion  on  December  29, 
1914,    reopened  the  e-iKe  and   tooh  further   testimony  as  to  the  present  condition.      A 

of  Juiiuury  19,  19ir>,  that  tlie  iippliciint  was  ul  Ui.it  lime  able  to  return  to  bis  work 
as  ji  atevi'dore.  Tlie  Commlmlon  areorillUKly  I'nii'nil  lln  order  on  the  30th  day  of 
January.    191!i.    anthurlzInK    the    disco  ntl  nun  nee    of   compensation    beneHts   aa    of    the 
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(No.  426— October  9,  1914.) 
(Chapter  178,  I^wa  1913.) 


R.  E.  Kennedy,  in  propria  persona,  for  Applicant. 

H.  C.  Huntington,  attoniey,  for  Defendants. 
The  applicant,  R.  E.  Kennedy,  was  injured  on  June  5,  1914,  by  a  fall 
through  a  hole  in  the  floor  of  an  unfinished  building  where  he  was 
working  in  the  employment  of  the  defendant  Otis  Elevator  Company. 
Mr.  Kennedy  fell  a  distance  of  about  seven  feet,  striking  on  his  head 
and  face.  Compensation  was  paid  by  the  defendants  for  eight  weeks, 
and  medical  attendance  was  also  furnished  by  them.  At  the  end  of 
this  period  the  compensation  was  discontinued,  the  defendants  claiming 
that  the  applicant  had  fully  recovered.  The  latter  complained  that  he 
was  still  disabled  by  dizziness,  weakness,  headaches,  etc.,  and  filed  this 
application  for  compensation.  The  Commission  found  that  his  disa- 
bility, if  any,  after  the  su-speusion  of  payments  by  the  defendants,  was 
not  due  to  the  accident.  The  defendants  were  therefore  discharged 
from  all  further  liability. 

H.  L.  White, 
Secretary. 


(No.  427— October  9,  1914.) 

{Chapter  17«,  Laws  1913.) 


R.  h.  Scarff,  in  propria  persona,  for  Applicant. 

//.  A.  Millar,  secretary,  for  defendant  Irwindale  Citrus  Association. 
R.  R.  Searff  was  employed  in  the  packing-house  of  the  defendant 
Irwindale  Citrus  Association  at  Covina,  and  claimed  to  have  been 
injured  on  March  25,  1914,  while  lifting  boxes  of  fruit,  by  strain- 
ing himself,  causing  a  hernia.  His  claim  for  compensation  was  denied 
by  the  employer  for  the  reason  that  the  latter  was  not  satisfied  that  the 
hernia  was  caused  by  accident  occurring  in  the  course  of  his  employ- 
ment. Liability  was  also  resisted  by  the  defendant  insurance  carrier 
on  the  ground  that  it  had  not  issued  its  policy  of  insurance  protecting 
the  defendant  employer  until  after  the  date  of  the  alleged  accident. 
The  Commission  found  that  the  defendant  Frankfort  General  Insur- 
ance Company  was  not  the  insurance  carrier  of  the  employer  at  the 
time  of  the  alleged  accident  and  discharged  said  defendant  from  all 
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liability.  It  was  further  found  that  the  evidence  was  insufficient  to 
establish  as  a  fact  that  the  applioaot's  hernia  was  caused  at  the  time 
and  place  alleged,  and  compensation  was  denied. 

H.  L.  White, 
Secretary. 


{No.  429— October  9,  1914.) 

(Chapter  1T6,  Ldiws  1913.) 


RXCBPTBD  CLASSEB^IIOBTI CULTURAL  LABOR— GAKDI^NEB  FOR   EXPOSITION   COMPANY. 

— Where  a  (tardener  is  emiiloj-fd  l>y  on  exposition  company  to  taiie  care  of  tlie 
IfltvQs,  trees  anJ  sbruljbcry  on  their  groundii,  and  is  injured  by  a  scratch  upon  the 
eyetiali  while  wortiog  as  such  gardener,  he  is  not  entitled  to  compensation  for  his 
injuries  for  the  reason  that  at  the  time  of  his  iujury  he  wns  engaged  in  hotti- 
cuttural  labor  and  not  under  the  proti^ction  of  the  Workmen's  Compensation, 
Insurance  and  Safety  Act. 
Id. — C0N8TBUCT10N  KuPLOYED  BT  Inuuhtbiai,  Accident  Commission. — It  ia  to  be 
reKretlcd  thai  all  employees  are  not  given  the  protection  of  the  act  but  the  lenis- 
lature  has  seen  fit  to  declare  olhem'ise  and  the  Commissioo  will  contCme  such 
exceptions  liberally  to  accomplish  the  purpose  of  the  legislature  in  making  them. 

The  facts  are  stated  in  the  opinion.  Compensation  was  denied  on  the 
(froiind  that  the  injured  employee  was  employed  in  one  of  the  classes 
excepted  from  the  protection  of  the  AVorkmen's  Compensation,  Insur- 
ance and  Safety  Act  at  the  time  of  his  injury. 

Brillaiii  rf-  Kiilil,  attorneys,  by  Mr.  C.  K.  Wright,  for  Applicant. 
John  Ilooixr,  in  propria  prrsoiia,  for  Defendant. 

The  defendant  in  this  case,  John  Hooper,  was  employed  by  the 
Paiiama-I'acific  International  Exposition  Company  upon  its  grounds 
as  a  gardener.  His  duties  were  waterinfr  lawns,  watering  and  caring 
for  trees  and  doing  any  and  every  kind  of  garden  work  assigned  to  him. 

On  the  21st  day  of  May,  1914,  Hooper  accidentally  scratched  the 
eyeball  of  his  right  eye  by  a  branch  of  a  cypress  tree  which  he  was 
watering.  Inflammation  set  in,  and  in  spite  of  the  best  medical  treat- 
ment which  could  be  obtained  in  San  Francisco,  furnished  at  the 
expense  of  the  employer,  it  became  necessary  to  remove  the  eye.  The 
medical  and  other  expenses  have  been  paid  by  the  employer;  but,  in 
view  of  the  nature  of  the  services  rendered,  the  Exposition  Company 
has  filed  this  application  to  determine  whether  or  not  Hooper's  occupa- 
tion brings  him  within  the  classes  excepted  from  the  application  of  the 
Workmen's  Compensation,  Insurance  and  Safety  Act. 

These  excepted  occupations  are  defined  in  section  14  of  the  act, 
which  reads  as  follows: 
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"Sec,  14.  The  term  'employee'  as  used  in  sections  twelve  to 
thirty-five,  inclusive,  of  this  act  shall  be  construed  to  mean :  Every 
person  in  the  service  of  an  employer  as  defined  by  section  thirteen 
hereof  under  anj'  appointment  or  contract  of  hire  or  apprentice- 
ship, express  or  implied,  oral  or  written,  including  aliens  and  also 
including  minora,  but  excluding  any  person  whose  employment  is 
both  casual  and  not  in  the  usual  course  of  the  trade,  business,  pro- 
fession or  occupation  of  his  employer,  and  also  excluding  any 
employee  engaged  in  farm,  dairy,  agricultural,  viticultural  or 
horticultural  labor,  in  stock  or  poultrj'  raising  or  in  household 
domestic  service." 
Applicant's  occupation,  if  within  any  of  these  clas.ses,  must  be  classed 

as  horticultural.     The  term  of  "horticulture"  is  defined  in  the  New 

Standard  Dictionarj-  as  follows; 

"1.  The  cultivation  of  a  garden  or  the  mode  of  cultivation 
employed  in  a  garden.  2.  That  department  of  the  science  of 
agriculture  which  relates  to  the  cultivation  of  gardens  or  orchards, 
including  the  growing  of  vepetables,  fruits,  flowers  and  ornamental 
shrubs  and  trees." 

From  this  it  appears  that  horticultural  labor  includes  all  persons 
engaged  in  gardening  or  in  caring  for  trees  or  shrubs.  It  is  imma- 
terial whether  the  employer  is  raising  such  trees  or  shrubs  for  profit, 
as  a  fruit  grower,  or  is  doing  so  for  his  own  pleasure. 

It  might  \k  contended  that  the  nature  of  the  occupation  of  the 
employer  aiils  in  determining  whether  or  not  a  given  employment  is 
agrieulturaj  or  horticultural  in  its  nature.  This  distinction,  however, 
does  not  affect  the  present  case,  inasmuch  as  the  Panama-Pacific  Inter- 
national Expoxition  Company  is  the  owner  or  lessee  of  the  land,  and  is 
having  the  land  cultivated  and  improved  for  its  own  purposes. 

It  follows  that  the  defendant  in  this  ca.se.  John  Hooper,  fall.i  within 
the  classes  taken  out  of  the  operation  of  the  Workmen's  Compensation, 
Insurance  and  Safety  Act,  and  that  this  Commission  is  without  juris- 
diction to  award  him  compensation  for  his  disahility.  It  is  to  be 
regretted  that' all  employees  arc  not  given  the  protection  of  the  act, 
hut  the  legislature  has  seen  fit  to  declare  otherwise,  and  the  Commission 
will  construe  such  exceptions  liberally  to  accomplish  the  purposes  of 
the  legislature  in  making  them. 

A.    J.    PlLTfiBURY, 

"WiLi,  J.  French, 

Commissioners. 
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(No.  493— October  9,  1914.) 

(Chapter  118,  Laws  1913.) 
G.  H.  PHILLIPS,  ippUcant,  vs.  UNION  IRON  WORKS,  Defendant. 
0.  E.  Phillips,  in  propria  persona,  for  Applicant. 
A.  W.  Foster,  aei-retary  and  treasurer,  for  Defendant. 
The  applicant,  G.  H.  Phillips,  claims  to  have  been  injured  on  July  16, 
1914,  while  in  the  emph>yment  of  the  Union  Iron  Works,  in  San  Fran- 
cisco.    While  caulking  on  a  double  bottom  of  a  ship,  the  applicant's 
glas.ses  slipped  to  one  side  and  a  piSce  of  packing  at  that  instant  flew 
back  and  hit  him  in  one  eye,  causing  a  bruise  of  the  eyeball.     An  abscess 
subsetjuently  developed,  caiisinjf  disability  for  a  considerable  period  of 
time,  but  probably  no  permanent  disability.     Medical  treatment  was  fur- 
nished by  the  defendants.    Liability  for  compensation  was  denied,  on  the 
ground  that  the  defendant  was  not  satisfied  that  the  infection  had  been 
caused  by  anything  arising  out  of  the  employment  of  the  applicant. 
The  Commission  found  that  the  disability  was  entirely  due  to  the  acci- 
dent, as  claimed,  and  awarded  compensation  for  a  period  of  nine  weeks 
total  temporary  disability,  amounting  to  the  sum  of  $168.75.     Further 
consideration  of  the  ease  was  postponed  until  such  time  as  the  existence 
of  permanent  disability  could  definitely  be  ascertained. 

H.  L.  White, 
Secretary. 


(No.  264— October  10,  1914.) 

(Chapter  176,  I-iwa  1»13.) 
EDWARD  OEDERHOUJ,   Applicant, 
FACTUIIING  COMPANy,   inu  Ti: 
PANY,  Defeadanl*. 

Edward  Cederliolvi,  iv  propria  persona,  for  Applicant. 

E.  W.  Dickenson,  local  agent,  for  Defendants. 
Edward  Cederholm  was  injured  on  April  16,  1914,  by  smashing  his 
thumb  while  setting  a  chisel,  fracturing  the  bone  in  several  places.  At 
the  time  of  his  injury  the  applicant  was  employed  by  the  defendant 
San  Diego  Furniture  Manufacturing  Company  as  a  machine  wood 
worker.  Five  weeks  after  the  accident  it  was  found  that  process  of 
repair  in.  the  thumb  had  never  commenced.  It  became  necessary  to 
remove  several  particles  of  the  bone.  Thereafter  the  injury  was  very 
slow  in  healing.  The  insurance  carrier  refused  to  pay  further  com- 
Iiensation  on  the  ground  that  the  healing  was  delayed  by  an  alleged 
syphilitic  condition  of  the  injured  man.  The  Commission  found  from 
the  medical  evidence  submitted  at  the  hearing  and  from  its  medical 
advice  secured  thereafter,  that  the  presence  of  syphilis  was  not  estab- 
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Ijshed,  and  awarded  eoKipciisation  for  five  and  foiir-sevcutha  weeks 
disability  at  the  rate  of  fourteen  dollars  and  six  cents  ($14.06)  per 
week,  amounting  to  the  sum  of  seventy-eight  dollars  and  thirty-four 
cents  ($78.34).  Medieal  treatment  was  furnished  by  the  defendant  so 
no  award  was  made  therefor. 

H.  L.  White, 


(No.  291— October  10,  4914.) 

(Chttpler  176,  Lawa  1913.) 


PEBUANEflT  Disability— I  NAB  lUTT  to  DErERMiNE  at  Date  of  FIeaking — Tkm- 
PORABY  Award. — Where  an  emplojee  has  been  seriousl;  injured  and  nt  tbe  date 
of  the  hearing  of  his  case  it  is  impoEfsible  to  determine  whether  his  [ojuries 
will  result  ID  permanent  disabilitj'  or  not,  or  the  extent  of  such  permaDent  dia- 
ability,  a  temporary  partial  disability  indemnity  representing  the  loss  of  earning 
power  of  the  applicant  will  be  awarded  until  such  time  as  his  permanent  disabil- 
ity, if  any,  can  be  deBnitely  determined.  Upon  tlie  determination  of  such  per- 
centage of  permanent  disability  tbe  payments  previously  made  may  be  credited 
upon  the  amount  due. 

The  applicant  was  injured  by  a  fall,  resulting  in  the  dislocation  of 
the  right  knee,  followed  by  bursitis.  The  remainder  of  the  facta  are 
stated  in  the  opinion.  An  award  was  made  in  favor  of  the  applicant 
of  a  temporary  total  disability  indemnity  tasting  from  March  18,  1914, 
to  June  24,  1914,  a  period  of  twelve  weeks,  and  amounting  to  one 
hundred  thirty-five  dollars  ($135.00).  A  temporary  partial  disability 
indemnity  was  awarded  commencing  with  June  24,  1914,  at  the  rate 
of  five  dollars  and  sixty-two  cents  ($5.62)  per  week,  payable  until  the 
termination  of  the  disability  or  the  further  order  of  the  Commission. 
An  attorney  fee  was  allowed  in  the  sum  of  fifteen  dollars  ($15.00)  and 
the  allowance  of  further  compensation  was  postponed  pending  the  med- 
ical determination  of  the  percentage  of  permanent  disability,  if  any, 
sustained  by  the  applicant. 

II.  A.  Goldman,  attorney,  for  Applicant. 
H.  A.  HoUzcr  and  L.  D.  Collins,  attorneys,  for  Defendants. 
On  the  18th  day  of  JIareh,  1914,  J.  L.  Snyder,  a  carpenter,  resident 
of  Las  Angeles,  was  injured  by  accident  sustained  in  the  course  of  his 
employment  with   W,   M.   Goodwin,   a  contractor  and   builder.     Con- 
siderable  difiicnity   wiis   experienced  in  d<'tcrmiuing  the  nature   and 
extent  of  the  disability.     There  were  occasions  when  he  walked  with- 
out the  aid  of  crutch  or  cane,  and  when  unconscious  of  being  watched, 
the  inconvenience  resulting:  from  the  injury  after  a  certain  date  seemed 
2S— II— 11.-h')5 
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to  those  who  were  watching  him  to  he  very  slight,  and  the  insurers 
jumped  to  the  conclusion  that  he  was  malingering,  and  had  fully  recov- 
ered. There  was  evidence  to  show  that  applicant  had  made  some  very 
foolish  statements  regarding  the  ease  with  which  compensation  could 
be  obtained  whether  an  injury  was  serious  or  not,  but  there  was  no 
doubt  of  a  very  considerable  injury  being  sustained  in  the  first  instance, 
and  the  only  doubt  was  as  to  whether  or  not  at  the  time  of  filing  his 
application  for  adjustment  of  the  controversy,  on  the  29th  of  June, 
1914,  any  disability  still  persisted. 

The  evidence  of  two  phjtsicians  was  talten  at  the  hearing,  and  being 
inconclusive,  by  agreement  of  the  parties,  the  issue  of  the  nature  and 
extent  of  the  disability  was  referred  to  a  reference  conference  of  three 
physicians,  one  to  be  chosen  by  the  applicant,  one  by  the  defendant 
and  a  third  by  the  Industrial  Accident  Commission,  These  physicians 
consisted  of  Dr.  H.  B.  Southworth,  Dr.  Granville  McOowan  and  Dr.  J, 
Rollin  French. 

The  result  of  this  reference  was  a  determination  that  there  will  prob- 
ably be  some  permanent  disability,  but  that  the  same  can  not  be 
definitely  determined  until  from  six  months  to  a  year  after  the  exami- 
nation was  made,  such  examination  having  been  made  on  the  14th  day 
of  August,  1914,  and  filed  with  the  Industrial  Accident  Commission  on 
the  24th  of  August,  1314;  that  meantime  applicant  suffers  from  a 
temporary  partial  di.sability  which  will  not  prevent  him  from  doing 
carpenter  work  of  certain  classes,  but  will  interfere  seriously  with  his 
ability  to  compete  with  other  carpenters  who  are  not  thus  handicapped. 
We  have  fixed  this  loss  of  earning  power  at  $8.65  per  week,  and  awarded 
a  temporary  partial  disability  indemnity  amounting  to  $5.62  per  week, 
from  the  24th  of  June  until  the  further  order  of  the  Commission.  It 
is  not  impossible  that  the  Commission  will  permit  this  disability  pay- 
ment to  be  made  until  such  time  as  medical  referees  can  determine  the 
exact  nature  of  the  permanent  disability  sustained,  in  order  that  a 
rating  may  be  made  therefor  and  compensation  allowed  in  conformity 
therewith.  All  the  disability  indemnity  payments  made  in  the  mean- 
time are  to  he  credited  against  the  permanent  disability  allowance  to 
lie  made  when  it  can  be  made  with  certainty. 

A.   J.   PiLIBBUKY, 
Will  J.  Primch, 

Commissio  n  ers. 


D.gitizecbyG00glc 
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(No.  302— October  10,  1914.) 

(Chapter  ne,  Lows  1913,) 
JOE  MAZZEI,  Applicant,  va.  TOSEMITE  IjUMBER  COMPANY,  Defendant. 
Joe  Mazzei,  in  propria  persona,  for  Applicant. 
Barry  J.  Voiding,  attorney,  for  Defendant. 
The  applicant  claimed  to  have  received  a  hernia  on  May  9,  1914, 
while  loading  lumber  ears  for  the  defendant  Yosemite  Lumber  Com- 
pany at  El  Portal.     Upon  i3xatnination  he  was  found  to  be  suffering 
from  a  hernia,  but  it  was  also  found  that  the  hernia  had  occurred  at  the 
site  of  a  former  operation  for  rupture  and  that  the  present  recurrence 
was  of  gradual  development.    The  Commission  found  that  the  evidence 
was  insufficient  to  establish  any  aceident  oecurring  while  the  applicant 
was  in  the  enipltiyment  of  the  said  Yosemite  Ijunil>er  Company  as  the 
cause  of  the  rupture  and  denied  compensation. 

H.  L.  White, 
Secretary. 


(No.  363-^anuary  5,  1914.) 

(Chapter  176.  Laws  1»13.) 

JOSEPH  CARDOZA,  Applicant,  ya.  PACIFIC  GAS  AND  ELECTRIC  COMPANY 

(a  cOKFOBATior*),  Defendant. 

ItEviBW  OF  Peoceedino.i  OF  lNm;sTHiAi.  Aci'iuENT  CouMissiON—FiNDiNas  Not 
Sustained  by  Evidence— Discovebt  op  New  Evidence — Insufficient 
Gbounds. — A  review  of  the  proceediogB  of  the  Industrial  Accident  Commission 
of  the  State  of  California  cau  not  be  gmuted  ou  tlie  grounds  that  the  findings 
of  the  Commission  are  not  sustained  by  the  evidence,  or  that  the  applicant  has 
discovered  new  evidence  material  to  him.  as  the  courts  are  restricted  to  the 
grounds  stated  in  section  Si  of  the  Workmen's  Compensation  Act  (Dedsion 
of   Supreme   Court   of   State   of   California.) 

Joseph  Cardoza,  in  propria  persona,  for  Applicant. 

John  P.  Coghlan, 'attorney,  for  Defendant. 
Joseph  Cardoza,  employed  as  a  laborer  by  the  Pacific  Gas  and  Elec- 
tric Company  at  Vallejo,  claimed  to  have  been  injured  on  Febru- 
ary 5th  by  a  fall  into  a  small  pit  while  pushing  a  wheelbarrow 
along  a  plank  over  the  pit.  He  asserted  that  he  had  received  a  serioua 
spinal  injury  as  a  result  of  his  fall.  Medical  treatment  was  furnished 
by  the  defendant  for  a  considerable  period  of  time  and  Mr.  Cardoza 
was  twice  placed  in  the  hospital  for  a  more  thorough  examination. 
While  the  medical  evidence  produced  was  conflicting,  the  balance  of 
the  evidence  tended  to  show  that  Mr.  Cardoza  had  not  received  any 
injury,  and  that  the  symptoms  exhibited  by  him  were  feigned.  Com- 
pensation was  denied  on  the  ground  that  he  had  failed  to  establish  as 
a  fact  that  any  distibllity  la.stlng  beyond  the  waiting  period  of  two 
weeks  had  been  received  as  a  result  of  the  alleged  accident.   , 

I  CnOO^^IC 
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The  applicant  applied  for  a  rehearing  on  November  6,  1914.  The 
Commission  found  that  the  new  evidence  offered  would  be  insufficient 
to  warrant  a  reversal  of  the  former  judgment,  and  a  rehearing  was 
denied  on  December  1,  1914.  The  applicant  thereafter  applied  to  the 
Supreme  Court  of  the  State  of  California  for  a  writ  of  review.  The 
report  of  the  proceedings  in  the  Supreme  Court,  as  found  in  California 
Decisions,  Vol.  49,  No.  2586,  p.  33,  is  as  foUows: 

"S.  P.  No.  7262.     In  Bank.     January  5,  1915. 
JosEPn  Cardoza,  PetiUoner,  i 


Beipoadenti. 

Application  for  writ  of  review  prayed  to  be  directed  against 
A.  J,  Pillsbury  et  al.,  constituting  the  Industrial  Accident  Com- 
mission of  the  State  of  California. 

Joseph  Rafael,  for  Petitioner. 

FROM    THE   BENCH. 

The  Chief  Justice:  (1)  The  application  for  a  review  by  this 
court  of  the  proceedings  of  the  Industrial  Accident  Commission  of 
the  Slate  oi  California  states  no  ground  upon  which  this  court  is 
authorized  to  entertain  the  same.  The  ground  stated,  namely,  that 
the  findings  of  the  Commission  are  not  sustained  by  the  evidence, 
and  that  the  applicant  has  discovered  new  evidence  material  to 
him,  are  grounds  upon  which  the  Commission  itself  may  grant  a 
rehearing  (section  82,  Workmen's  Compensation  Act),  but  the 
courts  arc  restricted  to  the  grounds  statod  in  section  84  of  said  act. 

The  application  for  a  writ  is  denied  for  these  reasons." 


(No.  389— October  10,  1914.) 

(Chapter  176,  Lawa  1913.) 
CRUZ  DELGADO.  AppIUmut.  vs.  CALIFOKNIA   PORTLAND  CEMENT  COM- 
PANY   {A   coHPOHATio.N).    ANi>   THE   UNITED   STATES    FIDELITY   AND 
GUARANTY  COMPANY.  Dcft-adantt. 

Depespency — WiwJw  Sepabateo  From  Husband  and  Not  Suppobtcd  bt  Him. — 
A  widow  of  a  dpccnspd  emplnyep  wbo  had  separated  from  him  prior  to  his  death 
and  who  was  living  npnrt  from  bim  at  Ibe  time  he  was  liilled  by  industrial  acci- 
dent and  earning  b^r  living  without  receiving  any  aid  from  him,  is  not  entitled 
to  a  death  benefit  from  his  cmplojor  or  the  lotter'a  insurance  carrier.  She  can 
not  claim  the  benefit  of  the  conclusive  presuniption  uC  dependency  under  section 
10  (o)  1  of  the  Workmen's  Compensation,  Inaiiraucc  and  Safety  Act  because  she 
was  not  living  with  him  at  the  time  of  his  death,  nor  can  she  claim  compensation 
under  section  10  (6).  relating  (o  dependency  in  fact,  bocnuse  she  was  not  in  fact 
snpporlecl  by  bim   at  the  time  of  his  death. 

Id. — Minor  Ciiii.p  of  Other  Pabbntacb  in  Famili  of  Deceased — Cessation  of 
Support  Kefore  Death  of  Empiotec. — Where  an  employee  takea  a  minor  child 
into  his  famil.v.  the  child  not  being  related  to  himself  or  his  wife,  and  no  adoption 
proceedings  are  ever  bad,  and  the  employee  deserts  his  family  and  for  several 
months  prior  to  his  death  makes  no  pnymenis  for  (lie  snpport  of  his  wife  or  child 
and  he  is  killed  by  industrial  accident  without  resuming  such  payments,  the  child 
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is  not  a  dependent  of  the  deceased  employee.  Sucb  child  can  not  claim  aoy  cod- 
clusive  preaumption  given  b;  section  19  (a)  3  of  the  act  as  the  deceased  was  not  a 
parent  legall;  liable  for  Its  support.  It  also  can  not  claim  under  section  19  (6), 
relating  to  dependency  in  tact,  because  there  was  no  dependency  in  fact  at  the 
time  of  the  death. 

The  deceased  employee  was  killed  in  Colton,  by  a  fall  through  the 
opening  of  the  floor  of  the  plant  o£  the  defendant  California  Portland 
Cement  Company,  causing  a  fractured  skull.     The  remainder  of  the 
facts  are  stated  in  the  opinion.     Compensation  was  denied. 
Ernest  P.  Wellman,  attorney,  for  Applicant. 
C.  F.  Cleveland,  adjuster  for  United  States  Fidelity  and  Guaranty 
Company,  for  Defendants, 

The  only  issue  presented  by  this  case  is  as  to  the  entire  or  partial 
dependency  of  the  widow  and  a  child  of  other  parentage  living  with 
the  family.  The  facts  in  reference  to  this  question  are,  that  the  appli- 
cant, Cruz  Del^ado,  is  the  widow  of  the  deceased  employee.  Angel 
Delgado,  killed  by  accident  arising  out  of  \as  employment  on  July  6, 
1914;  that  deceased  and  applicant  had  separated  in  October,  1913,  and 
from  that  time  until  his  death  the  deceased  had  not  lived  with  his  wife 
nor  contributed  in  any  way  to  her  support,  the  latter  supporting  her- 
self by  working  as  a  domestic  servant.  Some  time  before  the  separa- 
tion, the  deceased  and  his  wife  had  taken  a  minor  child  into  the  family 
whom  they  named  Marino  Delgado.  She  was  not  the  child  of  either 
of  them,  however,  and  no  adoption  papers  were  taken  out.  When 
Angel  Delgado  left  his  wife  he  also  ceased  to  contribute  to  the  support 
of  this  child. 

The  provisions  of  the  Workmen's  Compensation,  Insurance  and 
Safety  Act  in  regard  to  the  dependency  of  a  wife  or  other  member  of 
the  family,  are  found  in  section  19  of  the  act,  which  reads  in  part 
as  follows : 

"Sec.  19.  (a)  The  following  shall  be  conclusively  presumed  to 
be  wholly  dependent  for  support  upon  a  deceased  employee : 

(1)  A  wife  upon  a  husband  with  whom  she  was  living  at  the 
time  of  his  death. 

(2)  •  •  • 

(3)  A  child  or  children  nnder  the  age  of  eighteen  years  (or 
over  said  age,  but  physically  or  mentally  incapacitated  from  earn- 
ing) upon  the  parent  with  whom  he  or  they  are  living  at  the  time 
of  the  death  of  such  parent  or  for  whose  maintenance  such  parent 
was  legally  liable  at  the  time  of  his  death,  there  being  no  surviving 
dependent  parent. 

[b)   In  all  other  eases,  questions  of  entire  or  partial  dependency 

and  questions  as  to  who  constitute  dependents  and  the  extent  of 

their  dependency  shall  be  determined  in  accordance  with  the  fact, 

as  the  fact  may  he  at  the  time  of  the  death  of  the  employee." 

It  follows  that  the  applicant  in  this  case  is  not  entitled  to  a  death 
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benefit.  She  was  not  living  with  her  husband  at  the  time  of  his  death, 
and  therefore  docs  not  come  nudcr  subdivision  (a)  (1)  of  the  section 
quoted  above.  She  was  not  in  fact  dependent  upon  her  husband  for 
support  at  the  time  of  his  death  under  subdivision  (ft),  inasmuch  as 
she  was  not  receiving  support  from  him  at  that  time,  but  was  support- 
ing herself. 

It  might  be  argued  that  since  the  statutes  of  this  State  impose  upon 
a  husband  the  duty  of  supporting  his  wife,  with  a  penalty  for  desertion 
or  non-support,  the  wife  thus  deserted  should  be  entitled  to  a  death 
benefit.  The  fact  that  no  provision  is  made  by  the  Workmen's  Com- 
pensation, Insurance  and  Safety  Act  for  the  support  of  the  widow 
under  such  eircum-stances  is  significant.  Subdivision  (a)  (3)  quoted 
above,  moreover,  creates  a  condition  of  dependency  in  favor  of  a  child 
whom  the  parents  are  under  a  legal  duty  to  support,  though  not  a 
member  of  the  family  or  being  supported  by  the  parent  at  the  time 
of  his  death.  The  omission  of  a  similar  provision  in  regard  to  a  wife 
is  also  significant.  Looking  at  the  matter  in  another  light,  the  duty  of 
a  husband  to  support  a  wife  as  provided  by  our  statute  necessarily 
ceases  at  his  death,  while  the  death  benefit  provided  by  the  Workmen's 
Compensation  Law  arises  from  and  subsequent  to  such  death.  The 
applicant  in  this  case  is  therefore  not  entitled  to  a  death  benefit. 

The  result  must  be  the  same  in  the  case  of  the  child,  Marino  Delgado. 
Huring  the  time  that  she  was  living  in  the  family  of  the  deceased  and 
was  being  supported  by  him  she  was  a  partial  dependent,  but  that  fact 
of  dependency  ceased  when  the  deceased  failed  to  contribute  further 
to  her  support.  She  is  therefore  not  entitled  under  subdivision  (6) 
dealing  with  dependency  in  fact,  and  clearly  she  can  not  claim  death 
benefits  under  subdivision  (a)  (H)  which  refers  only  to  children  bom 
of  the  deceased  parent. 

There  being  no  indication  in  the  evidence  that  there  are  any  other 
dependents,  this  application  must  be  denied,  and  the  defendants  dis- 
charged from  all  liability  to  the  claimants  now  before  this  Commission. 

A.    J.    PiLLSBURT, 

Will  J.  Pkench, 

Commissioners. 


(No.  390— October  10,  1914.) 

(Chapter  176,  Laws  1DI3.) 
MRS.   E.   E.   BUr-FINCH,  AppUa 

Mrs.  a.  E.  Btilfiiich,  in  propria  persona,  for  Applicant. 
E.  H.  Cox,  A.  W.  Hcarcnrich  and  E.  E.  Fruits,  for  Defendant. 
The  hu.shand  of  the  applicant,  E.  E.  Bulfinch,  received  injuries  on 
April  11,  1014,  while  in  the  employment  of  the  defendant,  which  caused 
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his  death  on  the  following  day.  The  injury  was  caused  by  a  board 
kicking  back  while  going  through  a  saw,  striking  the  said  employee  in 
the  abdomen  and  puncturing  the  intestines.  The  only  issues  raised  at 
the  hearing  were  as  to  the  average  wages  of  the  deceased  and  as  to  the 
allowance  of  a  lump  sum  settlement.  The  Commission  found  that  the 
avcraRC  annual  earnings  of  the  deceased  employee  were  six  hundred 
dollars  ($600.00)  and  awarded  a  death  benefit  to  the  widow  in  the  sum 
of  one  thousand  eight  hundred  dollars  ($1,800.00)  payable  in  weekly 
installments  of  seven  dollars  and  fifty  cents  ($7.50)  each  for  two 
hundred  forty  weeks.  At  the  request  of  the  applicant,  the  defendant 
concurring  therein,  the  said  weekly  payments  of  the  death  benefit 
were  commuted  to  the  sum  of  one  thousand  five  hundred  seventy-nine 
dollars  and  six  cents  ($1,579.06)  cash  in  hand,  this  amount  representing 
the  present  worth  of  the  said  weekly  payments  discounted  at  the  rate 
of  6  per  cent  (6^  )  per  annum.  The  eomraufation  was  allowed  mainly 
for  the  purpose  of  enabling  the  applicant  to  discharge  a  mortgage  upon 
her  home. 

H.  L.  Whitb, 
Secretary. 


(No.  394--October  10,  1914.) 

(Chapler  ITS,  Laws  1913.) 

GUS    WINTER,   Applicant,   vs.    NORTH   PACIFIC   STEAMSHIP   COMPANY, 

Defendant. 

Gtis  Winter,  in  propria  persona,  for  Applicant. 

C.  L.  Moore,  for  Defendant. 
The  applicant  in  this  case.  Gus  Winter,  claimed  to  have  been  injured 
on  May  8,  1914,  while  working  for  the  defendant  as  a  stevedore  on  the 
steamer  Yucalau.  lie  claims  that  while  handling  sacks  of  raw  sugar, 
a  sling  load  of  the  sugar  collapsed  against  him,  causing  a  sacro-iliac 
displacement.  The  claim  for  compensation  was  resisted  on  the  ground 
that  the  accident,  if  any,  was  not  received  while  he  was  working  for  the 
defendant.  An  i.ssue  also  arose  as  to  whether  or  not  defendant's  super- 
intendent had  ever  been  notified,  or  had  given  instructions  to  have  the 
applicant  treated  at  St,  .Tost^ph's  Hospital,  The  evidence  taken  by  the 
Commission  was  cimflicting,  several  witnesses  in  a  pasition  to  know  of 
the  accident,  if  it  had  ocenrred,  stating  that  they  had  not  seen  any 
accident.  The  Conimis.sion  found  that  the  evidence  was  insufficient  to 
csfablish  the  fact  of  notice  or  of  accident  while  in  the  employment  of 
the  defendant,  and  denied  eompensjifion. 

II.  L.  White, 
Secretary. 
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(No.  415— October  10,  1914.) 

(Chapter  176,  Laws  1913.) 
C.  H.  NETHERLAND,  AppHcant.  vs.  CONTRA  COSTA  CONSTRDCl'ION  COM- 
PANY,    AND    GUARDIAN    CASUALTY    AND    GUARANTY     COMPANY, 

Defendants. 
Injuby  by  Acoiuent—Instjiticibnt  Evidence  of  Accident. — Where  the  evidence 
ibtrodncpd  on  betialf  of  the  injared  employee  is  to  the  effect  that  be  felt  a  sore- 
Dese  <D  bis  right  hand  which  later  devclopeO  into  an  infection,  with  permanent 
diGBbiiity,  and  that  such  infection  was  Bupposed  to  have  arisen  from  a  crack  in 
the  callouH  of  emplayee'a  finger,  caused  by  turning  a  wheel  or  crank,  but  that  the 
applicant  could  qoC  say  how  it  happened  or  that  the  hand  was  bruised  while 
working,  such  evidence  is  insutficient  to  prove  that  the  applicant's  disability  was 
caused  by  an  accident  occurring  in  the  course  of  bis  employmenL  While  it  is 
probable  that  the  accident  was  so  received,  it  is  oeverthelesa  mere  conjectnre  and 
not  proved.  ,     .;    I  '  I  ,'lllll 

The  facts  are  stated  in  the  opinion.  Compensation  was  denied  on  the 
ground  that  the  injured  employee  had  failed  to  establish  an  industrial 
accident  as  the  cause  of  his  disability. 

0.  n.  Ncthcrland,  in  propria  persona,  for  Applicant. 
Barry  J.  Colding,  attorney,  for  Defendants. 

C.  II.  Netherland,  the  applicant  herein,  was  a  motor-truck  driver  for 
the  defendant  Contra  Costa  Construction  Company.  On  or  about 
June  24th,  last,  he  felt  a  soreness  in  his  right  hand,  which  later  devel- 
oped into  an  infection  of  the  third  finger  and  finally  resulted  in  the  loss 
of  the  finscr,  with  a  conse<]Uont  temporary  total  disability. 

There  is  not  .sufficient  evidence  of  any  injury  as  the  cause  of  the 
infection  nor  as  to  any  exact  time  of  injury.  In  fact,  there  was  no 
evidence  at  all  of  any  injury,  and  Mr.  Netherland 's  statement  to  Mr. 
CI.  JI.  Jlott,  Sr.,  of  the  Contra  Costa  Construction  Company,  was  that 
he  "could  not  say  exactly  how  it  all  happened"  and  that  he  "couldn't 
or  wouldn't  say  that  the  hand  was  bruised  while  working."  It  was 
conjectured  that  the  infection  might  have  resulted  from  a  crack  in  the 
callous  of  the  finger  as  a  result  of  turning  a  crank  or  wheel  used  in 
dumping  the  cart,  but  this  was,  while  probable,  at  most,  mere  conjec- 
ture and  far  from  the  proof  necessary  to  establish  the  fact  of  an  acci- 
dental injury  sustained  in  the  course  of  employment,  and  we  are 
obliged  to  dismiss  the  application  upon  the  ground  that  the  evidence  is 
insufiieient  to  establish  an  injury  rreultlng  from  an  accident  sustained 
while  at  work. 

It  is  to  be  regretted  that  this  is  the  case,  particularly  so  as  the  appli- 
cant has  shown  himself  to  be  a  person  of  high  character  and  his 
sincerity  in  giving  evidence,  even  when  adverse  to  his  interests,  is 
worthy  of  commendation. 

A.  J.  PniSBUKY, 
Wn-L  J,  French, 

Commissioners, 
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(No.  257— October  19, 1914.) 
(Chapter  176.  Laws  1313.) 
MARY   SANDBBRG.  Applicant,   vs.  EMIL  T.   KRUSE  i 

Jurisdiction  of  Industbiai,  Accident  Commission^Accibent  Occurbino  Out- 
side Tile  State. — Where  the  employer  and  employee  reside  in  California  and  the 
contract  of  bire  is  entered  into  in  California,  and  the  employee  ia  injured  or  killed 
by  accident  arising  out  of  hia  employment  outside  the  State  of  California,  the 
California  Workmen's  Compensation,  Insurance  and  Safety  Act  applies  and  the 
employer  is  subject   to   the  jurisdiction   of  the   CaliforDJa   Industrial   Accident 


Id. — Id. — Maritime  Accident. — The  above 
accident  occurs  upon  a  ship  registered  i 
nqniremcnts  mentioned  concurring.     By  principles  of 
longing  to  one  of  the  states  of  tbe  union  is  governed  aa  to  its  internal  affairs  by 
the  laws  of  that  state. 

Id. — Id. — Fact  op  IjIabilitt  Ukdee  Laws  oic  Another  STATE.^The  tact  that  the 
employer  may  also  be  liable  to  compensate  his  employee  or  the  latter's  dependents 
by  the  law  of  the  state  where  the  accident  occurs,  does  not  prevent  the  California 
law  alao  applying  where  both  Che  employer  and  the  employee  are  residents  of  this 
State  end  the  contract  of  employment  was  made  in  this  State.  It  is  not  nnusual 
for  the  law  ot  two  different  states  to  govern  the  same  transaction.  Where  a 
ship  is  in  a  foreign  port,  both  the  law  of  the  ship  and  the  law  of  the  port  where 
'  the  ship  is  lying  may  give  legal  eharaeterization  to  acts  occurring  on  said  ship. 
While  the  sitnation  is  embarrassing,  the  law  of  California  should  not  be  denied 
juriBdiction  on  that  account,  particularly  as  it  may  be  more  convenient  for  all 
parties  to  have  tbe  law  of  the  home  port  govern. 

Id. — ^Accident  Within  the  State — Business  op  E)uploteb  Conducted  Outside 
THE  State. — Per  contra,  if  both  the  employer  (the  industry  being  conducted  out- 
side the  State),  and  tbe  injured  employee  are  non-residents,  but  the  accident 
occurs  here,  (his  Comtnissioa  would,  on  grounds  of  comity,  refer  the  case  to  the 
domestic  forum  of  tbe  parties  and  decline  to  try  the  proceedings  here,  unless  the 
convenience  of  both  litigants  otherwise  requires. 

The  facts  are  stated  in  the  opinion.  An  award  was  made  in  favor 
of  the  applieaut,  the  widow  of  the  deceased  employee,  in  the  sum  of 
$3,386.40,  payable  at  the  rate  of  $14.11  per  week  for  two  hundred 
forty  weeks. 

F.  ^^'.  ytall,  attorney,  for  Applicant. 

McCutckcon,  Olncy  &  Willard,  attorneys,  by  Ira  A.  Campbell,  for 
Defendants. 
The  issues  presented  by  this  action  arc  purely  legal.  The  material 
facts  concerning  the  death  of  Loni.s  Sandberg.  the  hnsband  of  the 
applicant,  were  all  stipulated  at  the  heariuir  of  the  case,  the  only 
issues  reserved  being  those  affecting  the  jnrisdiction  of  the  Indnstrial 
Accident  Commijwicn,  and  the  constitntionalily  nf  the  Workmen's 
Compensation,  IiLsuraiice  and   Safety   Aet. 

The  second  issue  raised  by  the  defendants,  namelj',  that  the  Cali- 
fornia Workmen 's  Compensation,  Insurance  and  Safety  Act  is  uneon- 
Ntitutional,  may  be  briefly  disposed  of  as  far  as  this  opinion  is  con- 
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cerned.  The  question  of  the  constitutionality  is  one  to  be  determined 
in  any  event  by  the  courts  of  this  State.  An  elaborate  examination  of 
the  issue  here  is  therefore  of  no  value,  and  it  is  sufficient  to  say  that 
until  a  determination  of  the  courts  to  the  contrary,  the  Industrial 
Accident  Commission  will  proceed  upon  the  assumption  that  the  act 
is  valid. 

The  question  of  the  jurisdiction  of  this  Commission  and  the  scope 
of  the  Workmen's  Compensation,  Insurance  and  Safety  Act  can  not, 
however,  be  disposed  of  in  so  summary  a  manner.  The  facts  in  the 
present  case,  as  far  as  this  issue  is  concerned,  are  that  the  deceased 
was  employed  upon  the  steamer  Doris;  that  the  accident  which  caused 
his  death  occurred  while  the  steamer  was  lying  at  Iloqniam,  Wash- 
ington;  that  the  deceased  was  a  resident  of  Ban  Francisco;  that  he 
signed  the  shipping  articles  in  San  Francisco,  and  that  the  home 
port  of  the  steamer  Dorix  is  at  Ban  Francisco.  Further,  that  a  large 
majority  of  the  part  owners  of  the  said  boat  are  residents  of  the  State 
of  Cfilifornia. 

The  question  is,  therefore,  sqnarely  presented  as  to  whether  this 
Commission  has  authority  to  award  a  death  benefit  where  both  em- 
ployer and  employee  are  residents  of  this  State,  and  the  contract  of 
employment  is  made  here,  but  the  accidental  injury  occurs  without  the 
limits  of  the  State.  This  question  in  turn  depends  upon  two  consid- 
erations : 

1.  Whether  the  statute  authorizes  the  making  of  an  award  for 
injuries  received  outside  the  jurisdiction;  and, 

2.  Whether  the  legislature  has  power  to  authorize  such  extra-terri- 
torial application  of  the  act. 

In  regard  to  the  first  question,  it  may  be  admitted  that  the  act 
nowhere  in  express  terms  deals  with  the  problem  of  extra-territorial 
accidents.  NcverthcJes-s,  we  believe  the  plain  puri)ose  and  intent  of  the 
statute  to  be  to  confer  swh  jurisdiction  in  eases  where  the  employer 
and  employee  are  residents  of  this  State  and  the  contract  of  hire  is 
entered  into  here. 

By  section  12  (o)  of  the  act,  liability  for  compensation  is  held  to  exist 
where,  at  the  time  of  the  accident,  both  employer  and  employee  are  sub- 
ject to  the  provisions  of  the  act.  Section  13  defines  what  employers 
are  subject  to  the  act,  namely,  the  State,  all  of  its  subdivisions  and  all 
private  employers.  Necessarily,  all  such  employers  .should  be  doing 
business  within  the  State  or  the  act  could  not  apply  to  them.  Section  14 
defines  what  employees  are  subject  to  the  act,  namely,  all  persons  in 
the  service  of  an  employer  under  any  contract  of  hire  or  apprentice- 
ship, excepting  farm  labor  and  household  domastic  service.  Neces- 
sarily, again,  such  employees  should  reside  within  the  State  to  be  bound 
by  the  act.    Where,  however,  both  employer  and  employee  reside  within 
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the  State,  and  the  contract  of  employment  is  entered  into  here,  the  only 
other  requisites  for  compensation  are  that  the  employee  be  injured  by 
accident  and  that  the  accident  arise  out  of  employment.  No  limitation 
as  to  the  kind  of  accident  or  the  plaee  where  the  accident  occurs  is 
placed  upon  the  primary  scope  of  the  act,  which  is  to  compensate  for 
all  accidents  where  the  above  named  conditions  of  compensation  con- 
cur. Unless  it  be  beyond  the  power  of  the  legislature  so  to  provide 
therefor,  all  accidental  injuries  are  to  be  compensated  where  the  em- 
ployer and  employee  are  resident  within  the  State,  and  the  contract  of 
employment  is  entered  into  here.  The  effect  of  the  act  may  thus  be 
summed  up  as  adding  statutory  incidents  to  the  relation  of  employer 
and  employee,  the  creation  and  existence  of  such  relationship  between 
residents  of  this  State  being  all  that  is  required  for  the  statate  to  apply. 

This  plain  effect  of  the  act  is  also  reinforced  by  reference  to  its 
purpose.  The  policy  of  the  Workmen's  Compensation,  Insurance  and 
Safety  Act  is  to  give  adequate  protection  to  employees  residing  in  Cali- 
fornia and  working  for  California  employers.  A  typical  incident  in 
view  of  the  present  discussion  is  that  of  a  traveling  salesman  living  in 
San  Francisco  and  employed  by  a  San  Francisco  wholesale  house  who  is 
allotted  as  a  territory  to  be  covered  by  him,  ten  or  twelve  northern  Cali- 
fornia counties,  and  three  or  four  counties  in  southern  Oregon.  While 
this  commercial  traveler  is  making  a  regular  circuit  through  his  terri- 
tory he  is  accidentally  injured  while  in  the  Oregon  portion  of  his  route. 
It  could  hardly  be  contended  that  our  legislature  would  wish  to  protect 
him  while  working  in  a  portion  of  his  route  only,  if  it  had  the  power 
to  protect  him  in  the  whole  of  his  employment.  The  protection  of  the 
act  is  clearly  intended  to  be  made  incident  to  his  contract  of  employ- 
ment, the  implied  duties  of.  employer  and  employee  as  to  the  whole  of 
the  services  of  the  latter  being  the  thing  affected  and  not  as  to  a  portion 
of  his  duties  only. 

Viewed  in  another  light,  the  purpose  of  the  Workmen's  Compensa- 
tion, Insurance  and  Safety  Act  is  to  protect  residents  of  California 
from  becoming  public  chaises  by  rea.son  of  accidental  injuries  while 
working  for  California  employers.  This  is  accomplished  by  shifting 
the  burden  of  the  accidental  loss  of  earning  capacity  from  the  injured 
employees  and  public  charity  to  the  California  industry  occasioning 
such  loss  of  earning  power.  This  purpose  is  defeated  if  residents  of 
California  become  public  charges  of  this  State  by  reason  of  injuries 
received  outside  the  State  while  working  for  California  employers.  At- 
tention may  be  further  called  to  the  fact  that,  in  this  case,  not  only 
were  the  employer  and  deceased  resident  within  the  State  at  the  time 
the  contract  of  hire  was  entered  into,  but  the  dependents  of  the  de- 
ceased employee  are  resident  within  the  State,  and  presumably  not 
unlikely  to  become  dependent  upon  public  or  private  charity  for  their 
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support  if  their  claim  to  the  death  benefit  provided  by  law  in  similar 
eases  can  be  successfully  resisted  on  an  issue  of  jurisdiction.  For  this 
reason,  also,  the  jurisdiction  of  the  State  of  California  should,  if  pos- 
sible, be  upheld  on  consideration  of  public  policy. 

It  is  furthermore  a  great  eonvenienee  to  the  California  employer 
whose  employees  frequently  are  required  to  travel  in  neighboring 
states,  to  have  his  liability  to  such  employees  governed  by  the  law  of 
his  own  State  and  to  be  able  to  insure  all  of  his  employees  at  one  time 
under  one  policy,  instead  of  being  required  to  familiarize  himself  with 
the  workmen's  compensation  acts  of  other  states,  and  to  take  out  a  sep- 
arate policy  of  insurance  for  each  State  in  which  some  of  his  employees 
may  chance  to  be  at  the  time  of  sustaining  an  accident,  and  to  run  the 
risk  of  proceedings  against  him  in  each  of  such  states.  Nor  should  the 
convenience  of  the  injured  employee  he  disregarded,  who  would  usu- 
ally prefer  to  have  the  rights  and  duties  incident  to  his  employment 
determined  at  his  residence  and  place  of  principal  employment,  instead 
of  in  some  other  state. 

Although  the  expressed  scope  of  the  policy  of  our  act  requires  that 
this  Commi.ssion  assume  jurisdiction  in  cases  where  employees  and 
employers  are  residents  of  this  State  and  the  contract  of  employment 
is  made  here,  per  contra,  if  both  the  employer  (the  industry  being 
conducted  outside  the  State)  and  the  injured  employee  are  non-resi- 
dents, but  the  accident  occurs  here,  this  Commission  would,  on  grounds 
of  comity,  refer  the  case  to  the  domestic  forum  of  the  parties,  and 
decline  to  try  the  case  unless  the  convenience  of  both  litigants  other- 
wise required.  This  Commission  has  previously  held  to  this  effect  in 
the  case  of  James  Croad  vs.  The  Parasite  Paint  Company  and  Frank- 
fort General  Insurance  Company,  decided  June  27,  1914,  page  10  of 
Bulletin  11. 

The  only  question  remaining  is  as  to  whether  the  legislature  has 
power  to  authorize  an  award  if  the  accident  occurs  outside  the  State. 
Workmen's  compensation  acts  have  been  held  by  the  courts  of  Great 
Britain  and  Massachusetts,  and  by  the  Industrial  Accident  Boards  of 
Michigan  and  Wisconsin,  not  to  have  an  extra-territorial  effect.  The 
English  decisions,  however,  are  based  upon  the  absence  of  legislative 
intent  to  give  the  act  such  effect,  except  in  the  case  of  seamen,  where 
the  statute  specifically  allows  recovery  for  accidents  occurring  outside 
the  United  Kingdom.  Where  the  act  specifically  confers  such  extra- 
territorial jurisdiction  the  British  courts  have  never  questioned  the 
validity  of  an  award  based  upon  the  extension. 
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Similarly,  in  Massachusetts  the  supreme  judicial  court  decided  merely 
that  the  legislature  did  not  inteud  to  give  the  law  au  extra-territorial 
effect,  sayiQg: 

"The  question  is  whether  the  act  governs  the  rights  of  parties 
touching  injuries  received  outside  the  state.  It  may  be  assumed 
for  the  purpose  of  this  judgment,  that  it  is  within  the  power  of  the 
legislature  to  give  to  the  act  the  effect  claimed  for  it  by  the 
employee.  Gould  vs.  Sturtevant  and  American  Muhial  Liability 
Insurance  Company,  215  Mass." 

The  decision  of  the  Michigan  Industrial  Accident  Board  in  the 
case  of  Keyes  Davis  Co.  vs.  AUerdyce,  decided  April,  1913,  and  a  ruling 
of  the  Wisconsin  Industrial  Commission  (not  in  an  actual  litigation), 
reported  in  the  bulletins  issued  by  that  Commission,  held  that  the  com- 
pensation acts  of  their  respective  states  are  necessarily  confined  in 
their  operation  to  the  persons,  property  and  rights  which  are  within 
the  jurisdiction  of  the  legislature  which  enacted  the  law,  and  that 
when  a  citizen  of  the  state  leaves  it,  and  goes  into  another  state,  he  is 
left  to  the  protection  of  tlie  laws  of  the  latter  state. 

On  the  otli.er  hand,  the  New  Jersey  Workmen's  Compensation  Act 
has  been  held  to  have  an  extra-territorial  eft'eet  in  Deeny  vs.  Wright  t& 
Cobb  Lighterage  Co.,  36  N.  J.  Law  J.  121.  In  this  case  a  workman,  a 
resident  of  New  Jersey,  made  an  oral  contract  with  his  employer 
whereby  the  workman  was  to  assist  in  loading  and  unloading  the  boats 
of  the  employer  used  by  it  in  carrying  freight  between  New  York  and 
New  Jersey.  He  was  injured  while  working  on  one  of  the  employer's 
boats  while  it  was  tied  to  a  barge  at  a  wharf  in  New  York.  The  court 
held  that  while  the  accident  occurred  outside  the  state,  the  law  of  New 
Jersey  applied,  even  in  the  absence  of  an  express  provision  granting 
an  extra-territorial  effect. 

The  same  view  is  held  in  Ohio  (Case  of  Edward  Schmidt,  Claim  No. 
6,  Ohio  State  Liability  Board  of  Awards,  July  10,  1912.)  The  New 
York  decisions  are  also  to  the  same  effect.  In  Schweitzer  vs.  Hamburg 
AmericaH  Line,  138  New  York  Supplement  934,  a  German  workman 
was  injured  upon  a  German  steamer  while  the  vessel  was  in  the  port 
of  New  York.  The  workman  brought  suit  for  damages  in  the  New 
York  courts  but  it  was  held  that  the  German  Workmen's  Compensa- 
tion Act  was  a  bar  to  the  action. 

The  recent  ease  of  Buck  vs.  Chicago  Radnay  Company,  140  North- 
western Reporter  1074,  decided  on  April  8,  1913,  was  based  upon  a 
Wisconsin  statute  providing  that,  "  •  •  •  where  the  employee  of  a 
railroad  company  owning  or  operatinsr  a  railroad  extending  into  or 
thn)ugh  this  state,  and  into  or  through  any  other  state,  or  states,  shall 
have  received  his  injuries  in  any  other  state  where  such  railway  is 
owned  or  operated,  and  the  contract  of  employment  shall  have  been 
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made  in  this  state,  it  shall  not  be  competent  for  such  railway  company 
to  plead  or  prove  the  decisions  or  statutes  of  the  state  where  such  per- 
son shall  have  been  injured  as  a  defense  to  the  action  brought  in  this 
state."  The  court  held  that  the  ■Wisconsin  statute  was  valid  and  that 
the  law  of  the  state  where  the  accident  occurred  did  not  apply.  A 
portion  of  the  opinion  is  as  follows: 

"Upon  the  principle,  it  seems  that  the  state  has  power  to  enact 
such  a  statute  regulating  relations  of  master  and  servant  where 
both  are  within  the  jurisdiction  of  this  state  and  the  contract  of 
employment  is  made  in  this  state.  The  state  may  in  such  eases 
by  statute  fix  the  liabilities  as  between  such  parties  which  will 
arise  out  of  and  become  incident  to  such  contract  of  employment, 
whether  the  injnry  occurred  within  this  state  or  outside  this  state, 
when  the  employee  is  so  outside  the  state  on  business  of  the 
employer  and  pursuant  to  the  contract  made  in  this  state." 

The  eminent  autlior  of  Bradbury's  Workmen's  Compensation,  Second 
Edition,  page  56  (receding  from  the  position  taken  in  his  first  edition) 
now  states  his  view  in  the  following  words; 

"Therefore,  partially  receding  from  the  position,  taken  in  the 
first  edition  of  this  work,  although  that  position  has  been  sustained 
by  eminent  authority,  it  is  believed  that  the  doctrine  which  must 
be  established  finally  will  be,  in  efi'eet,  that  the  law  of  the  place 
where  a  contract  of  employment  is  made  will  govern  the  rights 
'  and  liabilities  of  employees  and  employers  to  claim  and  pay  com- 
pensation, ' ' 

These  decisions  clearly  establish  the  power  of  the  legislature  to  give 
the  Workmen's  Compensation,  Insurance  and  Safety  Act  an  extra- 
territorial effect,  if  it  so  desires. 

The  decision  of  the  Commission  in  the  present  ease  may  also  be  sus- 
tained upon  a  much  narrower  ground,  namely,  that  by  maritime  law 
a  ship  belonging  to  one  of  the  states  of  the  union  is  governed  as  to  its 
internal  affairs  by  the  law  of  that  state.  In  the  case  of  McDonald  vs. 
Mallory,  77  N.  Y.  546,  the  question  before  the  court  was  whether,  under 
the  statute  of  the  State  of  New  York,  giving  a  right  of  action  for 
causing  death  by  wrongful  act  or  nesilcet.  an  action  eould  be  main- 
tained for  a  death  on  the  high  seas  on  board  a  vessel  registered  in  the 
port  of  New  York.  The  court  held  that  under  the  doctrine  of  Crapo 
vs.  Kelly,  16  Wall.  610,  civil  rights  of  action  for  matters  occurring  at 
sea  on  board  of  a  vessel  belonging  to  one  of  the  states  of  the  union, 
dep(;nd  upon  the  laws  of  that  state,  unless  they  arose  out  of  some  mat- 
ter over  which  jurisdiction  had  been  vested  in  and  exercised  exclusively 
by  the  government  of  the  United  States ;  that  fo  this  extent  the  vessel 
must  be  regarded  as  part  of  the  territory  of  the  state. 

That  such  jurisdiction  of  the  state  of  the  home  port  of  the  vessel  is 
not  confined  to  cases  arising  on  the  high  seas  is  shown  by  the  principle 
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of  international  law  that,  even  where  the  vessel  is  lying  ia  the  harbor 
of  another  country,  its  internal  affairs,  even  including  criminal  acts, 
where  the  peace  of  the  port  is  not  involved,  are  left  for  adjudication 
to  the  country  whose  citizens  own  the  ship. 

In  the  present  saee  the  steamer  Doris  was  registered  in  San  Fran- 
cisco, its  home  port  was  San  Francisco,  and  the  majority  of  its  owners 
were  residents  of  California.  The  law  of  California  is  therefore  the 
law  of  the  vessel,  in  .so  far  as  it  does  not  come  in  conflict  with  the 
federal  statutes  or -with  admiralty  jurisdiction  of  the  federal  courts. 

The  fact  that  the  law  of  Washington  may  also  govern  the  liahility  of 
the  defendant  in  this  case  ia  not  a  valid  argument  for  asserting  that  the 
law  of  California  is  thereby  excluded.  It  is  nothing  unusual  for  the 
laws  of  two  different  states  to  govern  the  .same  transaction,  as  where 
a  ship  is  iu  a  foreign  port  and  both  the  law  of  the  ship  and  the  law 
of  the  port  where  the  ship  is  lying  may  give  legal  character  to  acts 
occurring  on  said  ship.  While  the  situation  is  undoubtedly  embaras- 
sing,  the  law  of  California  should  not  be  denied  jurisdiction  on  that 
account,  particularly  as  it  may  be  more  convenient  for  all  the  parties 
to  have  the  law  of  the  home  port  govern. 

The  Industrial  Accident  Commission  will,  therefore,  until  the  legal 
issues  herein  discussed  are  decided  by  the  courts,  assume  jurisdiction 
where,  as  in  this  ea,se.  the  injured  employee  and  the  employer  are  resi- 
dents of  this  State  and  the  contract  of  employment  is  made  in  thia 
State.  The  correct  ground  for  asserting  such  jurisdiction,  it  appears 
to  us,  is  the  fact  that  such  relation  of  employer  and  employee  is  created 
by  and  is  subject  to  our  laws  and  that  the  rights  and  duties  arising  out 
of  and  incidental  to  such  relationship  are  determined  at  the  time  of  its 
creation. 

A.    J.   PlLLSBURY, 

Will  J.  French, 

Commissioners. 


NOTK— A  petition  for  a  rehearing  of  the  decision  In  this  ease 
fendants  on  November  10    1414    and  denied  by  tlie  Commission  o 

petition    Imd    1  hereto!  ire    lit  ( n    fulli    einsldend      Thereafler    (h 
for    ind  olH  ilni-d  from  the  vupn-nn   Court  of  the  StjiU   of  Cnllfoi 
remoilnB  the  Jurliilktlonnl   iM«ue  to  tmt  <ourt  for  determln-itl 
bein  rtachtd  at  the  timi    of  publlrntlon  of  this  lolumi. 

n  November  IBth  for 
of  Itw  raised  In  the 

-  defendants  applied 
nla  1  writ  of  reifew 

)n       No   derision   has 

(No,  351— October  19,  1914.) 

(Chapter  176,  Laws  19IS.) 

"Abisinq  OfT  OF  THE  EupLorMEST" — SuNSTBOKB.—As  8  general  rule  injuries  which 
are  aiiffored  from  so-called  'acts  of  God,'  such  as  aunatroke,  freeainit.  ligbtniPB. 
etc..  do  not  arise  out  ot  the  ^tnploytnent  of  an  injured  emplo}-e«,  for  the  reason 
that  such  casualties  are  risks  which  the  whole  citizear;  takes.     Where,  however. 
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the  risk  of  the  employee  for  injuries  of  thiH  sort,  is  clearly  greater  tban  that  of 
the  Hverage  person  in  the  same  eommuQity,  then  such  speciaJ  exposure  to  the 
danger  causes  the  aceident,  if  it  occurs,  to  arise  out  of  the  employment. 
Id. — Id. — Special  EspoauBK. — Where  n  person  is  employed  ia  piling  and  nnpiling 
bags  of  cement  in  a  warehouse  whiirh  has  an  iron  roof  and  no  windows,  and  while 
BO  employed  upon  a  hot  day,  n  thermometer  outside  registering  lOS  degrees  iu 
the  shade,  such  employee  is  overcome  by  beat.  Held,  that  such  employee  was 
esppcially  e:(i)0scd  by  his  employment  to  the  danger  of  sunstroke,  and  that  such 
accidental  injury  arose  out  of  his  employment. 

The  facts  arc  stated  in  the  opinion.  Compensation  was  allowed  for 
a  temporary  total  disability  of  thirteen  weeks,  up  to  the  first  day  of 
Octoher,  1914,  amounting  to  ■$161.85.  The  applicant  was  further 
awarded  a  weekly  temporary  total  disability  at  the  rate  of  $12.45  per 
week,  eommi  m  ing  with  the  first  of  October  and  lasting  until  the  termi- 
nation of  his  disability  or  the  further  order  of  the  Commission.  The 
applicant  was  also  awarded  his  reasonable  medical  expenses  for  services 
rendered  withm  nmetj  days  of  the  date  of  the  accident. 

Arthur  A.  FensUr,  in  propria  persona,  for  Applicant. 
D.  H.  Sttibbs,  adjuster,  for  Defendants. 

Arthur  A,  Fensler,  the  ajipHcant  in  this  case,  was,  on  the  17th  day 
of  June,  HI14.  at  Maricopa,  in  Kern  County,  overcome  with  heat  imme- 
diately after  taking  bags  of  cement  from  a  warehouse  and  loading  them 
upon  a  wagon.  The  warehouse  in  which  applicant  worked  was  a  frame 
structure  and  had  an  iron  roof,  but  no  windows.  The  height  of  the 
roof  from  the  floor  was  some  ten  or  twelve  feet,  and  the  cement  was 
piled  to  within  two  feet  of  the  roof,  and  had  to  be  taken,  in  part  at 
least,  from  the  top  of  the  piles.  The  day  was  warm,  the  thermometer 
registering,  at  tlic  time  of  tKe  collapse  of  applicant,  at  about  2.30 
o'clock  p.  m.  at  105  in  the  shade,  not,  however,  at  the  warehouse.  After 
working  about  one  hour  as  above  described,  applicant  felt  pain  at  the 
base  of  the  brain  and  started  for  the  store,  distant  three  hundred  (300) 
or  four  hundred  (400)  yards  and,  while  crossing  over  a  ditch  on  a 
plank,  was  prostrated  and  fell  into  the  ditch.  He  was  extricated  there- 
from and  taken  to  a  hospital  and  treated  for  sunstroke,  his  sickness 
re.'Julfing  in  sttiiie  weeks  of  disability.  He  demanded  compensation 
from  his  employer  under  and  by  virtue  of  the  Workmen's  Compenaa- 
tiou,  Insurauec  and  Safety  Act,  which  demand  was  refused  on  the 
ground  that  the  injury  complained  of  does  not  constitute  an  accident 
within  the  meaning  of  said  act. 

As  a  general  rule  injuries  which  are  suffered  from  so-called  "acts  of 
fidd,"  sueh  as  sunstroke,  freezing,  lightning,  wind,  etc.,  are  not  com- 
peMsal>le  under  compensation  laws  inasmuch  as  such  casualties  are  risks 
wbif-h  the  whole  citizenry  takes  and  seldom  arise  out  of  or  happen  iu 
the  eour.se  of  the  employment,  but  in  this  ease  the  ri.sk  of  the  applicant 
was  clearly  greater  than  that  of  the  common  citizenry  of  Maricopa.    He 
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was  working  in  a  superheated  warehouse  upOQ  the  roof  of  which  the 
Sim  beat  down  with  great  foree  so  that  he  was,  because  of  his  employ- 
ment, subjected  to  especial  risks  growing  out  of  his  employment.  This 
makes  his  case  clearly  compensable  under  the  act  and  an  award  for  his 
disability  and  reasonable  medical  attention  is  accordingly  made. 

A.   J.    PiLiaBUEY, 

Will  J.  French, 

Commissioners. 


(No.  388— October  19,  1914.) 
(Chapter  178,  Lews  1913.) 
WALTER  A.  CROW,  Applicant,  \ 

CouBBE  or  THE  Ehployuert — Goino  to  Wobk  on  Cohvbtakce  of  Euploteb — 
CoNVBTANCE  NoT  FuKKisnED  BY  EMPI.OZEI1  FOB  THIS  PuBPOSE. — Wliere  a  street 
car  motonnan  is  injured  while  boarding  a  street  car  to  take  him  Co  the  place 
where  be  is  to  take  his  own  car  and  such  motorman  was  neither  obliged  to  report 
before  Caking  out  bis  car,  nor  did  his  time  or  pay  commence  until  he  Cook  cbarfce 
of  the  car  he  has  to  operate,  and  where  the  car  upon  which  the  employee  ia 
injured  is  not  fumishod  by  the  railway  company  for  the  purpose  of  taking  itB 
employees  to  work,  but  is  used  in  carrying  passengers  generally,  though  employees 
are  allowed  use  of  all  cars  free  of  charge  whether  going  to  work  or  on  private 
business,  such  injured  employee  is  not  acting  in  the  course  of  his  employment  HI 
the  time  of  the  accident  and  is  not  entitled  to  compensation. 

The  facts  are  stated  in  the  opinion.  The  injury  consisted  in  a  partial 
paralysis  of  several  weeks  duration  caused  by  the  rupture  of  a  small 
blood  vessel  in  the  brain.    Compensation  was  denied. 

Frank  P.  Doherty,  attorney,  for  Applicant. 

Gibson,  Dunn  &  Crutcher,  attorneys,  by  Wm.  A.  Barnhill,  for 
Defendant. 
From  the  testimony  herein  it  appears  that  Walter  A.  Crow,  a  motor- 
man  forty-two  years  of  age.  in  the  employment  of  the  Los  Angeles  Rail- 
way Corporation,  was  injured  on  the  17th  of  June,  1914,  by  an  accident 
which  occurred  while  the  injured  man  was  attempting  to  board  a  street 
car  to  go  to  the  intersection  of  certain  streets  .set  forth  herein  for  the 
purpose  of  taking  his  run  from  the  relief  crew  and  finishing  his  day's 
work. 

The  accident  occurred,  as  nearly  as  can  be  placed,  at  one  or  two  min- 
utes after  eight  o'clock  p.  m.  and.  briefly,  was  as  follows:  Mr.  Crow  had 
gone  to  his  home  for  his  evening  meal  and  having  finished  it  started 
down  towards  the  railway  barn  to  fake  a  ear  to  carry  him  to  the  comer 
of  Twelfth  and  Maple  streets,  where  he  was  to  relieve  another  motor- 
man.  He  crossed  over  the  traek  and,  under  the  impression  that  the 
29—11—11505 
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motorman  saw  him,  made  an  attempt  to  board  the  car,  whith  was  then 
moving.  Slissing  the  hand  hold,  he  was  thrown  on  his  back,  striking 
his  head  against  the  pavement  with  considerable  force. 

The  principal  question  involved  is  as  to  whether  he  was  acting  within 
the  course  of  his  employment  at  the  time  of  the  accident.  He  was  not 
obliged  to  report  at  the  car  ham  and  neither  his  time  nor  his  duties 
commenced  until  he  took  the  car  he  was  to  run  at  Twelfth  and  Maple 
streets.  In  common  with  all  street  car  employees  he  had  the  privilege 
of  riding  without  charge  upon  the  cars  of  the  company  upon  showing 
his  badge.  It  was  not  particularly  necessary  to  take  the  car  which  he 
did,  as  any  earlier  car  would  have  served  the  same  purpose.  It  does 
not  appear,  therefore,  that  the  company  was  under  any  obligation  as  a 
part  of  the  contract  of  employment  to  furnish  him  transportation  to  the 
place  where  his  duties  were  to  commence  and  that  instead  his  being 
given  free  passage  on  the  cars  of  the  company  was  a  mere  license  or 
gratuitous  act  not  a  part  of  his  compensation.  It  was  a  privilege  to  be 
carried  free  generally  and  not  an  agreement  to  carry  the  employees  to 
and  from  work  as  an  item  of  the  contract  of  hire. 

It  has  previously  been  held  by  this  Commission  in  a  similar  case, 
that  an  employee  was  not  acting  within  the  course  of  his  employment 
at  the  time  of  such  injury.  (Claim  No.  399,  J.  IK.  Henson,  Jr.,  vs. 
Standard  Oil  Company,  a  corporation,  decided  September  28,  1914.) 
Quoting  from  the  opinion  in  this  case: 

"It  is  a  general  rule  in  the  administration  of  compensation  laws 
that,  where  the  employer  receives  his  employees  at  a  given  point 
and.  as  a  part  of  the  wage  contra<-t,  express  or  implied,  transports 
such  employees  to  and  from  places  of  employment,  all  such  em- 
ployees are  under  the  protection  of  the  act  from  the  time  they 
enter  upon  the  menus  of  transportation  furnished  by  the  employer 
until  they  alight  therefrom  in  returning  to  the  starting  point  at 
the  close  of  the  day,  but  this  rule  is  not  applied  to  those  ca^^cs 
where  the  element  of  tran.sportation  is  not  a  part  of  the  contract 
of  hire,  but  only  a  matter  of  accommodation  granted  without  price 
and  terminable  without  notice  at  any  time.  The  case  of  Wiiliam 
Oldham  vs.  Soulhweslem  Surety  Insurance  Compnny,  decided  by 
this  Commission,  has  been  cited  in  support  of  applicant's  claim 
in  this  instance,  but  in  that  case  the  employer  undertook  to  trans- 
port his  workmen  from  their  homes  to  the  place  of  employment 
in  the  morning  and  to  return  them  to  or  near  their  homes  at  the 
close  of  the  day.  That  was  a  part  of  the  contract  of  hire.  In  the 
case  under  consideration  there  was  no  such  contract  and  the  trans- 
portation was  a  mere  matler  of  ai-eommodation,  but,  whether  that 
accommodation  was  allowed  one  or  a  hundred  times,  made  no  dif- 
ference in  the  character  of  the  accommodation  allowed.  It  did  not 
transform  what  wiis  a  mere  voluntary  act  of  good  will  into  an  obli- 
gation constituting  a  part  of  the  compensation  for  services  ren- 
dered.   Hence  we  must  hold  that  the  accident  of  April  6th  did  not 
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occur  while  the  employee  was  performing  a  service  growing  out  of, 
incidental  to,  or  while  he  was  acting  within  the  course  of,  em- 
ployment, ' ' 

The  present  case  is  in  essential  respects  identical  with  the  facts  of 
the  Henson  case  and  the  same  ruling  t^honld  be  applied. 

A.  J.  PnisBURi, 
Will  J.  French, 
Commissio  ners. 


(No.  331— October  21,  1914.) 

(Chapter  178.  Lawi  1913.) 
JOANNA   HEAD.   AppHc, 

Course  of  Employment — TRAVEtiNO  EHPLOTEe.^It  is  the  policy  o£  the  Commis- 
aion  to  construe  the  protection  of  the  act  ks  covering  commercial  travelers  and 
others  obliged  to  travel  in  the  courHe  of  their  employment.  An  employee  whose 
occupation  requires  him  to  travel  and  thus  exposes  him  to  the  risks  incident 
to  travel,  will  be  protected. 

EUPIiOYEE    DEFISED— COKPORATION    PnEHTIIENT,    SUPBHINTENDENT    AND    MANAUEB. — 

Held:  The  fact  that  he  rendered  services  as  sfneral  manager  upon  n  gnlary, 
conclusively  establishes  (lie  fact  of  his  employment,  even  thoiigb  he  was  also 
president  of  the  corporation. 
Accident  Defined, — The  fact  that  an  event  is  likely  to  happen  under  certain  con- 
ditions does  not  make  it  any  less  an  accident  if.  as  here,  the  event  is  uncontem- 
plated and  unexpected  at  the  time.  Sfere  exposure  to  risk  does  not  necessarily 
mean  tliat  an  injury  Is  expected,  and  therefore  that  it  is  not  on  accident  it  it 

Wir.FUL  Misconduct — Vioution  of  SAyETT  Orders — Unbeasonablt  IIazahdoos 
Acts. — Driving  an  automobile  fifty-five  to  seventy  miles  per  hour  on  a  country 
road,  at  eight  o'clock  p.  m.  in  (be  dnrh,  is  wilful  misconduct.  The  risk  taken  is 
unreasonably  hazardous  and  arises  from  speed  mania  and  not  from  mere  busioess 
urgency. 

Id. — Violation  or  Spebo  I-imitb. — Acts  malum  prohibilum  (ae  here  the  violation 
of  a  legal  speed  limit)  and  not  malam  per  xe,  do  not  constitute  wilful  misconduct 
in  the  absence  of  conduct  reckless  under  the  circumstances. 

Ii>.— DaIVl^o  Automobile — Excessive  Speed. — In  determining  whether  or  not  fast 
driving  in  automobiles  constitutes  wilful  misconduct,  the  Commission  must  be 
guided  by  such  fundamental  facts  as  (a)  the  condition  of  the  road  (B)  the 
automobile  (c)  the  character  of  the  car.  Evidence  in  this  ease  reviewed,  and 
held  to  show  that  the  conduct  of  the  deceased  employee  while  driving  the 
automobile  in  question  did  not  so  far  exceed  the  limits  of  negligence  as  to 
amount  to  wilful  misconduct.  (From  opinion  abrogating  original  decision  and 
substituting  new   findings  and  award.) 

The  husband  of  applicant  was  killed  by  automobile  accident  while 
driving  on  business  for  W.  1).  Head  Drilling  Company.  The  widow 
applied  for  a  death  benefit.     Comp(^nsation  was  denied  upon  the  ground 
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of  deceased's  wilful  misconduct  in  driving  his  automobile  at  an  exces- 
sive rate  of  speed.     The  facts  are  stated  in  the  opinion. 

Geo.  E.  Whitakcr,  attorney,  for  Applicant, 

/.  Crider,  Jr.,  attorney,  for  Defendant. 
This  is  an  application  for  a  death  benefit.  The  applicant,  Joanna 
Head,  is  the  widow  of  Williani  D.  Head,  who  was  killed  by  accident  on 
the  30th  day  of  March,  1914.  The  deceased  was  employed  as  the  presi- 
dent, superintendent  and  general  manager  of  the  W.  D.  Head  Drilling 
Company,  doing  business  in  the  different  oil  fields  of  this  State.  On 
the  night  of  the  30th  of  March,  the  deceased  waa  going  from  the  oil 
fields  at  Taft,  into  Bakersfield,  in  an  automobile  to  catch  a  night 
train  for  Los  Angeles,  where  he  had  been  called  on  the  business  of  his 
company.  He  was  at  the  wheel  of  the  automobile  and  was  driving  at 
a  speed  variously  estimated  from  fifty-five  to  seventy  miles  per  hour" 
when  the  machine  struck  some  ruts  and  a  sand  streak  in  the  road,  and 
turned  over,  crushing  him  and  causing  his  immediate  death. 

It  is  urged  on  the  part  of  the  defendant  that  the  widow  is  not  entitled 
to  compensation  for  the  death  of  her  husband,  upon  the  following 
(irounds : 

1.  That  her  husband's  death  was  due  to  his  wilful  misconduct; 

2.  That  the  accident  did  not  arise  out  of  the  eiViployment  of  the 
deceased ; 

3.  That  the  accident  did  not  armt  in  the  course  of  the  employment 
of  the  deceased ; 

4.  That  at  the  time  of  the  accident  Head  was  not  performing 
'  services  growing  out  of  his  employment ; 

5.  That  the  deceased  was  not  an  employee ; 

6.  That  Head's  death  was  not  due  to  an  accident  in  the  sense  in 
which  that  term  is  used  in  the  compensation  act. 

The  second,  third  and  fourth  of  these  contentions  all  depend  on  the 
s;ime  argument;  namely,  that  an  employee  who  is  traveling  from  one 
place  to  another  on  biisincs-;  of  his  employer  is  not  entitled  to  eompen- 
lation  for  injuries  received  while  en  route;  that  the  risks  of  travel  are 
risks  common  to  all  the  traveling  public,  whether  employees  or  not,  and 
do  not  arise  out  of  the  employment  of  the  injured  person;  that  the  only 
employees  who  can  claim  compensation  for  injuries  received  while 
traveling  by  automobile  are  sueh  persons  as  solicitors,  ehaufEeurs  or 
automobile  salesmen  who  travel  constantly. 

This  construction  of  the  law,  if  adopted,  would  limit  very  narrowly 
the  Workmen's  Compen.sation,  Insurance  and  Safety  Act,  in  that  it 
would  deprive  of  the  protection  of  the  act  many  persons  who  are  obliged 
to  travel  upon  business.  We  believe  that  the  act  should  not  be  so 
construed.     An  employee  whose  occupation  requires  him  to  travel  is 
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necessarily  exposed  by  it  to  the  risks  of  such  traveling,  and  is  (viewing 
his  employment  as  a  whole),  under  a  greater  risk  of  injury  than  per- 
sons not  so  employed  and  who  use  the  railroad  or  other  means  of  locomo- 
tion at  less  frequent  intervals.  It  is  the  policy  of  this  Commission  to 
construe  the  protection  of  the  act  as  covering  commercial  travelers  and 
others  obliged  to  travel  in  the  course  of  their  employment.  In  the. 
present  case,  the  deceased  was,  at  the  time  of  his  death,  traveling  from 
Taft  to  Los  Angeles  upon  business  of  his  company,  being  called  to  Los 
Angeles  because  of  difficulty  with  other  oil  wells  upon  which  his  com- 
pany was  working  and  was  clearly  within  the  course  of  his  employment 
in  so  doing. 

The  contention  that  deceased  was  not  an  employee  by  reason  of  his 
heing  the  president,  superintendent  and  manager  of  the  W.  D.  Head 
corporation  is  not  supported  hy  the  evidence.  It  is  shown  by  inference 
ihat  the  "W.  D.  Head  Company  was  a  corporation,  and  shown  directly 
that  W.  I),  Head  was  employed  by  such  corporation  as  its  superintend- 
ent and  general  manager,  as  well  as  its  president.  He  was  working 
upon  a  salary,  and  although  he  may  also  have  been  a  stockholder,  the 
fact  that  he  rendered  services  as  general  manager  upon  a  salary  con- 
clusively establishes  the  fact  of  his  employment  by  such  corporation. 

The  further  point  that  Mr.  Head 's  death  was  not  caused  by  accident 
is  based  upon  the  contention  that  an  accident  must  be  unexpected,  and 
that  where  an  employee  has  adopted  a  course  of  action  from  which  the 
injury  sustained  is  a  natural  and  probable  consequence,  the  result  can 
not  be  said  to  be  unexpected.  The  mere  fact,  however,  that  a  person 
is  engaged  iipon  a  course  of  conduct  involving  risk,  does  not  necessarily 
mean  that  he  expects  to  be  injured  while  so  doing.  In  the  present  case, 
the  overturnine  of  the  automobile  was  undoubtedly  uncontemplated  and 
unexpected  at  the  time,  although  quite  likely  to  happen  at  some  time.  ■ 
The  deceased  was  therefore  killed  by  "a  violent,  external  and  unex- 
pected injury,"  and  such  injury  may  be  classed  as  accidental  under  our 
statute. 

The  defense  of  wilful  misconduct,  however,  raises  a  more  serious 
issue.  The  evidence  clearly  shows  that  the  deceased  was  driving  at 
fifty-five  to  seventy  miles  an  hour  upon  a  country  road,  at  eight  o'clock 
on  the  evening  of  March  30th,  it  being  dark  at  that  time.  While  there 
is  some  evidence  to  show  that  the  deceased  was  a  careful,  though  very 
fiist  driver,  we  are  of  the  opinion  that  the  rate  of  speed  here  proved 
I'onstitutps  wilful  misconduct.  It  involves  a  greater  hazard  than  any 
Industry  or  employer  in  any  industry,  or  any  insurance  carrier,  should 
be  required  to  a.ssume  and  amounts  to  an  uninsurable  risk.  It  owes  its 
origin  to  speed  mania  and  not  to  any  urgency  growing  out  of  business 
relations. 
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Cases  of  wilful  miaeondnct  fall  under  several  heads :  The  most  com- 
r,ioa  is  wilful  violation  of  safety  orders  imposed  by  the  employer  or  by- 
statute  for  the  protection  of  employees.  Another  is  the  doing  of  acts, 
ihough  not  in  violation  of  orders,  which  are  so  extremely  hazardous  in 
their  nature  as  to  eon-stitnte  foolhardiuesa  or  daredeviltry. 

The  act  of  the  deceased  in  this  ease  must  be  classed  under  the  secoDd 
head.  It  is  not  shown  that  in  traveling  at  such  a  high  rate  of  speed  the 
deceased  violated  any  orders  of  his  employers.  While  he  clearly- 
exceeded  the  legal  speed  limit,  such  fact  does  not  by  itself  constitute 
wilful  misconduct,  inasmuch  as  the  speed  laws  are  not  in  the  nature  of 
a  safety  regulation  imposed  by  the  State  for  the  protection  of  a  particu- 
lar class  of  employees,  but  are  laws  of  general  application.  It  has  been 
held  by  this  Commission  that  the  violation  of  law  by  itself,  where  such 
law  is  merely  a  matter  of  regulation  and  not  of  fundamental  public 
policy,  is  malum  prohibitum  and  not  nialvni  per  sc  and  does  not  consti- 
tute wilful  misconduct  in  the  absence  of  conduct  recltless  under  the 
circumstances. 

Under  the  other  heading  of  wilful  misconduct  we  are  convinced  that 
Ihe  application  must  be  denied.  The  driving  of  an  automobile  at  the 
rate  of  fifty-five  (55)  to  seventy  (70)  miles  per  hour,  at  night, 'UpOD  a 
country  road,  is  more  than  negligence.  It  is  intended,  wilful  and 
hazardous  io  the  extreme.  While  negligence  is  not  a  defense  under  this 
act,  the  wilful  doing  of  an  act  amounting  to  foolhardiness  or  dare- 
deviltry  exceeds  the  limits  of  even  gross  negligence,  and  must  be  classed 
as  wilful  misconduct. 

A.  J,  PiLISBUEY, 

Will  J.  French, 
Commissioners. 
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On  the  30th  day  of  March.  1!!14.  one  W.  D.  Head  was  killed  hy  the 
Qvprtuniing  of  nn  automoliile  which  he  was  driving  from  the  town  of 
Taft  Io  the  city  of  Bal<ersficld  in  'Keen  County.  California.  Thereafter 
his  widow,  Joanna  Head,  applied  to  the  insurance  carrier  for  the 
employer.  W.  D.  Head  Drilling  Company,  the  Fidelity  and  Deposit 
Company  of  Maryland,  for  the  death  benefit  provided  by  the  Workmen 's 
Compensation.  In.surance  and  Safety  Act.  The  demand  was  denied  and, 
on  the  20th  day  of  July  an  application  for  the  adjustment  of  the  eUim 
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was  filed  with  this  Commission.  A  hearing  was  held  at  BakersfieM  on 
August  4th  by  Special  Referee  W.  P.  Eatliif,  the  major  part  of  the  testi- 
mony considered  being  a  transcript  of  the  testimony  taken  by  the 
coroner's  jury  at  the  im]iiest  held  liy  reason  of  the  death  of  said 
W.  I).  Head.  The  case  was  closed  and  submitted  for  decision  on  the 
17th  day  of  September,  1914,  and  a  decision  wa.s  rendered  on  the  21st 
day  of  October  denying  compensation  oh  the  ground  that  the  accident 
was  proximately  caused  by  the  wilful  misconduct  of  said  W.  V>.  Head, 
such  misconduct  consisting  in  driving  an  automobile  at  night  at  a  rate 
of  speed  variously  estimated  at  from  fifty-five  to  seventy  miles  an  hour, 
thereby  manifesting  a  wilful  disregard  for  the  life  and  limb  and  bodily 
safety  of  said  employee  and  amounting  to  foolhardiness  or  daredeviltry. 
This  was  held  to  be  a  degree  of  hazard  that  no  employer  or  insurance 
carrier  should  l»e  r(;q«ired  to  assume  under  a  workmen's  compensation 
law. 

On  the  31st  day  of  Oetober,  1914,  Joanna  Head,  by  her  attorney, 
applied  for  a  rehearing  mainly  on  the  ground  that  new  evidence  had 
been  discovered  that  she  could  not  under  the  cireumstanees  and  with 
reasonable  dilisonce  have  produced  at  the  first  hearing  and  that  said 
evidence  would  show  that  deceased  employee  was  not  guilty  of  a  rate  of 
speed  to  which  tlic  witnesses  at  the  coroner's  inquest  had  testified.  On 
the  10th  of  Xovember  an  order  was  made  by  the  Industrial  Accident 
Commission  granting  the  application  for  a  rehearing  and  setting  the 
time  for  such  hearing  od  the  16th  day  of  November  at  one  o'clock  at 
liakersfield.  Such  hearing  was  held  and  much  testimony  taken  and  a 
decision  is  hereby  made  abrogating  the  former  findings  and  award  and 
making  new  findings  and  an  award  iu  favor  of  applicant  for  a  death 
benefit  equaling  three  times  the  average  annual  earnings  of  said  W.  D. 
Head  taken  at  the  maximum  earnings  allowed  by  law,  namely,  one 
thousand  six  hundred  sixty-six  dollars  and  sixty-six  cents  ($1,666.66) 
per  year. 

The  evidence  upon  which  the  original  award  denying  compensation 
was  made  was  chiefly  that  of  Tom  Bell,  who  was  in  the  automobile  with 
\V.  U.  Head  at  the  time  of  the  accident  and  who  testified  that,  in  his 
judgment,  Head  was  driving  at  the  rate  of  fifty  to  sixty  miles  per  hour, 
and  of  Mr.  "W.  F.  (iroose.  who  testified  that,  in  his  judgment,  Head  was 
driving  at  the  rate  of  sixty-five  to  seventy  miles  per  hour.  Witness 
Tom  Bell  had  left  for  Roumania  before  the  first  hearing  was  held  and 
the  only  testimony  available  from  him  was  that  which  he  gave  at  the 
coroner's  inquest.  At  the  rehearing  Mr.  Groose  considerably  modified 
his  former  testimony  and  his  ability  to  testify  as  an  expert  as  to  the 
speed  of  auloniobilcs  was  further  ipialificd  by  the  admission  that  he  had 
only  driven  hti  antomohile  about  six  months  and  was  iu  no  sense  an 
expert  in  determining  his  speed. 
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At  the  rehearing  it  was  brought  out  that  the  distance  from  Taft  to 
the  scene  of  accident  w«s  ten  miles,  less  eleven  hundred  feet,  and 
referring  to  Tom  Bell's  testimony  that  he  and  Head  left  Taft  on  the 
evening  of  March  30th  at  about  7  ;10,  and  that  the  accident  happened  at 
about  7:30,  this  would  allow  twenty  miuutes  to  go  that  ten  miles  or, 
at  the  rate  of  thirty  miles  per  hour.  Bell's  testimony  was  further  weak- 
ened by  bis  statement  at  the  coroner's  inquest  that  the  machine  was 
capable  of  making  about  eighty-five  miles  per  hour.  The  evidence  of 
other  competent  witnesses,  and  especially  that  of  II.  B.  Ryus,  who  sold 
the  machine,  was  to  the  effect  that  it  was  not  possible  for  the  machine 
under  any  circumstances,  to  make  above  fifty-five  or  sixty-five  miles  an 
hour  on  a  2i  per  cent  down  grade  on  a  good  road,  but  that,  on  the  road 
upon  which  Head  was  driving  at  the  time,  they  could  not  have  made 
over  forty-five  miles  an  hour ;  by  the  further  testimony  of  Mr,  Kitchen, 
that,  prior  to  the  accident,  he  and  another  party  tried  the  machine  out 
on  a  paved  street  between  Bakersficld  and  Kern  City  and  that  it  made 
between  forty-five  and  forty-eight  miles  per  hour.  All  this  evidence 
tends  to  invalidate  the  testimony  of  Bell  given  at  the  coroner's  inquest 
and  upon  which  testimony  the  former  decision  of  this  Commission  was 
mainly  made. 

The  only  other  testimony  given  at  the  rehearing  going  to  show  that 
the  speed  made  by  Head  was  exctssive,  was  that  of  Mr.  F.  W.  Mills, 
who  saw  Head  driving  by  his  own  machine,  which  was  nearly  at  a  stand- 
still, and  he  gave  it  as  his  opinion  that  Head  was  going  very  close  to 
fifty  miles  per  hour. 

The  testimony  of  Mr.  Ryus,  who  (jualified  as  an  expert  and  knew  the 
machine  thoroughly  and  had  ridden  over  the  road  with  it,  was  in  sub- 
stance that,  upon  that  road  the  machine,  at  the  time  he  rode  in  it,  in 
January,  could  not  have  been  made  to  go  in  excess  of  forty  to  forty-five 
miles  per  hour;  that  the  mtitor  could  not  have  pulled  the  car  in  excess 
of  forty  to  forty-five  miles  per  hour  if  in  good  condition,  and  that  the 
car  was  not  at  that  time  in  good  condition.  Mr.  C.  11.  Cull,  qualified 
as  an  expert,  te.stified  that  the  maximum  limit  of  the  car  shortly  before 
the  accident,  on  a  good  road,  would  be  forty-one  or  forty-two  miles  per 
hour. 

Mr.  Thomas  Wilkes,  the  omier  of  the  car,  who  had  driven  it  five 
thousand  or  .six  thousand  miles,  testified  that,  prior  to  the  accident,  he 
had  caused  the  carbureter  to  be  so  adju-sted  that  it  could  not  draw 
the  car  in  excess  of  forty  miles  per  hour  for  the  reason  that  faster 
driving  made  the  car  too  expensive  to  keep  up  and  he  gave  it  as  his 
judgment  that,  on  the  road  upon  which  Head  was  driving  at  the  time 
he  was  killed,  he  could  not  have  exceeded  thirty-five  miles  per  hour  and 
that,  prior  to  the  readjustment  of  the  carbureter,  on  good  roads  with 
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the  throttle  wide  open  he  himself  had  never  been  able  to  exceed  forty 
to  forty-five  miles  per  hour. 

In  determining  whether  or  not  fast  driving  in  automobiles  constitutes 
wilful  misconduct,  the  Commission  must  be  guided  by  such  fundamental 
facts  as, 

a.  The  condition  of  the  road. 

b.  The  time  of  day. 

c.  The  character  of  the  car. 

The  road  was  a  country  road,  fairly  good  and  straight  for  a  con- 
siderable distance  before  reaching  the  point  of  the  accident,  but  Mr. 
Head  was  entirely  familiar  with  it  having  driven  over  it  many  times. 

The  time  was  7:30  p.  m.  of  March  30th.  quite  dark,  but  the  car  was 
equipped  with  powerful  lights,  thus  rendering  night  travel  fairly  safe. 

The  car  was  an  Oldsmobile,  1911  model,  four-cylinder.  50-horse- 
power  engine,  the  car  being  disproportionately  heavy  as  compared  with 
machines  of  later  make. 

While  driving  at  thirty-five  to  forty-five  miles  per  hour  over  such  a 
road  at  such  a  time  may  properly  he  regarded  as  hazardous,  and  there- 
fore manifesting  a  "want  of  reasonable  care,"  which,  under  a  liability 
law,  constitutes  negligence,  such  driving  can  not  fairly  be  regarded  as 
exceeding  gross  negligence,  which  it  must  be  in  order  to  constitute  wilful 
misconduct. 

The  fact  of  the  case  prubably  is,  as  testified  to  by  Jlr.  Tom  Bell  at  the 
coroner's  inque.st,  that  the  car  struck  two  ruts  and  bounded,  throwing 
the  steering  gear  out  of  Mr.  Head's  control  for  an  instant  and,  upon  the 
same  instant,  rushed  into  a  sand  wash  and  so  overturned  the  car.  There 
was  expert  testimony  to  show  that  the  accident  might  have  occurred  just 
the  same  even  if  Mr.  Head  had  been  driving  at  a  rate  not  exceeding 
eighteen  or  twenty  miles  an  hour. 

For  the  foregoing  reasons  the  Commission  has  ordered  the  former 
findings  and  award  abrogated  and  new  findings  and  award  made 
awarding  the  death  benefit  asked  for  in  applicant's  petition. 

A.    J.    PlLLSBUKY, 

"VViLL  J.  French, 
Harris  Weinstock, 
Commission  rrs. 

Note — Followlnfc  (h»  declRlon  awardinic  the  clt'nlh  beneflt.  the  <1ofeni1ant  applied 
f»r  a  rehcnrlTiK  upon  the  Krounds  ur^ccil  iit  the  nriiilnnl  lipnrinK.  Thin  petition  was 
ilenii'd  on  April  21.  1»I5.  upon  (he  Kniund  IhHt  the  iHHuen  rained  hnd  been  theretofore 
irailt^iintely  oonaldered.  In  renponsp  to  a  iviueiit  for  Bppi'fHl  llndlnRB  of  fuel  upon 
whlrh  no  npptNil  mvild  be  tnken,  However,  the  Commlaslon  save  noltoe  of  IIB  Intention 
of  fiiMInK  sueh  special  flndlnex  of  fnot  to  IIh  <1v(  islnn.  unleBx  Rood  e.iuRe  be  flhown  to 
(he  contriiry.  or  ■•onreriilnjt  elian«te«  therein.  wKhln  ten  ilnvs.  Tliere.ifter.  on  Mnv  fi. 
11IS.  the  (■ommljwion  entered  Ub  order  amc- 
SubwHiiendy  a  wril  of  ri'vlew  was  Issued  1 
California,  which  In  now  pending. 
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(No.  333— October  21,  1914.) 

(Chapter  176,  Laws  I9IS,) 
I^RRY  GINTHEB.  Applicant,  vs.  KNICKKRBOCKER  COMPANY   (^ 


Casual  Euplotment— Test  Of, — Emploj'inent  for  a  sinsle  ta^  to  last  not  over 

fiftMn  or  tweotj  minutes,  is  clearly  casual. 
Excepted  Classes- — Euplovuent  Both  Casual  and  Not  in  tub  Usual  Course 

OF    TUB    TllADB,    PBOFESSIOX,    BUSIKESS    I)B    OCtUPATlO.V    OF    THE    EUFLOTEB. 

Where  the  mauager  of  a.  creamery,  dcciIld;  help  in  {lullint;  away  gome  heavy 
raacbinery,  calls  in  a  passerby  to  help  him  for  lifteuu  or  twenty  minutes  at  a 
small  remuneration,  and  sueh  iMisaerby  is  injured  while  so  doing,  he  is  entitled  to 
compensation.  While  Buch  employment  is  plainly  casual,  the  statute  requires 
that  it  be  both  casual  and  not  in  the  usual  course  of  the  trade,  business,  profes- 
sion or  occupation  of  the  employer.  Such  business  was  to  conduct  a  creamery, 
and  incidental  to  such  operation  are  all  the  usual  services  rendered  which  are  not 
iu  the  nature  of  specialized  lalior.  Ordinary  janitor  work,  which  was  what  was 
done  in  this  case,  is  in  the  usual  course  of  the  business  of  any  employer  who 
conducts  his  business  in  a  building  which  needs  to  be  cleaned,  or  with  machinery 
which  needs  to  be  shifted  from  time  to  time. 
AvKRAGE  Dailt  Waqes^IIow  Detekmineu. — In  detcrmiiiiuB  the  average  daily  wag<>s 
of  an  injured  person  employed  for  a  short  time  only  before  the  accideut,  regard 
can  not  bo  had  to  the  enrniaRS  of  such  employee  in  other  or  more  skilled  occupa- 
tions prior  to  his  accident.  Whire  such  iierson  is  employed  at  the  time  of  the 
accident  as  a  common  laborer,  his  average  daily  wage  must  be  determined  upon 
the  basis  of  that  paid  common  laborers  in  that  community  even  though  the  InjureO 
men  was  a  Itreman  and  had  worked  at  such  occupation  within  the  last  few  weeks. 

The  facts  are  stated  in  tlie  opinion.  An  awarti  was  made  for  a 
temporary  total  disability  of  elevi'n  and  two  sevi'nths  weeks,  amounting 
to  one  hundred  five  dollars  aud  seventy-four  eents  ($105,74).  The 
applicant  was  also  awarded  his  reasonable  medical  expenses  for  services 
rendered  within  ninety  days  of  the  day  of  this  accident. 

Lan'y  Ginlher,  in  propria  persona,  for  Applicant, 
Cecil  E.  Anderson,  attorney,  for  Defendants. 

Lari:>-  Oinlher,  the  applicant  in  this  case,  was,  on  the  27th  day  of 
January,  1014,  walking  along  the  railroad  track  near  Delano.  When 
passing  the  creamery  of  the  defendant,  Knickerbocker  Company,  he 
was  requested  to  come  in  and  work  for  half  an  hour  helping  to 
move  certain  machinery  which  had  to  bo  shifted  from  the  place 
where  it  was  lying  to  another  place  for  storage.  Ginther  was 
protnlsfd  a  quarter  for  his  help  and  went  into  the  creamery  to  assist 
in  the  work,  "While  lifting  a  heavy  machine  the  strength  of  one  of  the 
other  men  gave  out  and  the  machine  tell,  striking  Ginther  across  the 
leg  and  breaking  his  ankle. 

The  principal  question  raised  by  this  application  for  compensation 
is  as  to  whether  the  eireumstances  surrounding  the  employment  bring 
the  applicant  within  the  class  of  men  whose  employment  is  "both  casual 
and  not  in  the  usual  course  of  the  trade,  business,  profession  pr  occupa- 


INDUSTRIAL  ACCIDENT  COMMISSION  DECISIONS.  459 

tioii  of  his  eraploj-er."  Plainly,  while  the  employment  in  this  case  was 
casual,  it  can  not  be  said  that  it  was  not  in  the  usual  course  of  the 
business  of  the  employer.  That  business  was  to  eonduet  a  creamery, 
and  incidental  to  such  operation  are  all  the  usual  services  rendered 
which  are  not  in  the  nature  of  specialized  labor,  etc.  Ordinary  janitor 
work,  which  was  really  what  was  done  in  this  case,  although,  for  only 
a  very  brief  period  of  time,  is  in  the  nature  of  the  business  of  any 
employer  who  eonduets  his  Inisiaess  in  a  building  which  needs  to  be 
eloaiied,  or  with  machinery  which  needs  to  be  shifted  from  time  to  time. 
The  applicant,  therefore,  is  entitled  to  compensation  for  his  injury. 

In  determining  the  wages  of  the  applicant,  however,  some  difficulty 
is  encountered.  During  the  year  immediately  preceding  his  injury  he 
had  done  practically  nine  months'  work  in  a  number  of  different  places, 
averaging,  perhaps,  three  dollars  and  fifty  cents  ($3.50)  per  day.  The 
kind  of  work  he  was  doing  at  the  time  of  his  injury,  however,  can  not  ■ 
be  considered  as  anything  except  common  labor.  While  he  worked  less 
than  three  hundred  (300)  days  in  the  year  immediately  preceding  the 
injury,  his  actual  annual  earnings  during  such  period  in  the  occupa- 
tions paying  higher  wages  can  not  be  considered.  lie  should  be  com- 
pensated upon  the  basis  of  common  labor.  This  basis  has,  accordingly, 
been  taken.  Common  laborers  in  the  vicinity  of  Delano  receive  possibly 
two  dollars  and  fifty  cents  ($2.50)  per  day,  and  it  will  be  assumed  that 
they  work  approximately  the  whole  year.  The  averagd  annual  earnings 
of  the  applicant,  therefore,  are  taken  as  seven  hundred  fifty'  dollars 
($750.00)  and  the  award  will  Iw  made  accordingly. 

In  considering  the  term  of  disability  to  be  covered  by  the  award,  we 
are  bound  by  the  fact  that  applicant  went  to  work  on  May  1st  for  a 
wage  of  thirty-five  dollars  ($35.00)  per  month  with  room  and  board, 
which  is  practically  the  same  rate  of  average  earnings  taken  as  the  basis 
of  award.  It  seems  apparent  that,  notwithstanding  the  present  disa- 
bility in  the  left  foot,  applicant  is  actually  able  to  perform  certain  kinds 
of  labor,  and  according  to  his  statement,  is  fully  able  to  work  at  his 
trade  of  stationary  engine  fireman. 

The  medical  report  shows  that  with  proper  care  and  treatment  the 
foot  will,  within  a  not  remote  period,  become  praetieaily  as  good  as  ever. 

Considering,  therefore,  all  the  circumstances,  we  have  limited  the 
period  of  disability  at  May  1,  1914. 

A.   J.   PiLLSBURY, 

■\Vu.L  J.  French, 

Commissioners. 
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(No.  375— October  21,  1914.) 

(Chapter  17«,  Laws  1913.) 


Mrs.  Nora  Svllivan,  in  propria  persona,  for  Applicant. 

W.  M.  Cannon,  attorney,  for  Defendant. 
Daniel  E.  Sullivan,  son  of  the  applicant,  was  killed  on  April  14, 
1914,  while  in  the  emploj-ment  of  the  United  Railroads  of  San  Fran- 
cisco. While  acting  in  the  course  of  hb  employment  as  a  conductor, 
the  deceased  was  run  over  by  a  street  ear  and  crushed.  The  only  issue 
raised  at  the  hearing  was  a-s  to  the  extent  of  dependency,  if  any,  of 
the  applicant,  upon  the  earnings  of  her  deceased  son,  for  support.  The 
evidence  showed  that  the  husband  of  the  applicant  had  been  an  invalid 
tor  some  years,  and  entirely  unable  to  support  the  family.  It  was 
further  shown  that  the  deceased  son  had  contributed  largely  to  the 
support  of  the  family.  The  Commission  found  that  the  deceased  had 
devoted  66J  per  cent  of  his  average  annual  earnings  to  the  support  of 
the  applicant,  and  awarded  this  proportion  of  three  times  his  average 
annual  earnings  as  a  death  benefit.  The  benefit  amounted  to  $1,796.75, 
and  was  made  payable  at  the  rate  of  $11.26  per  week,  payable  bi-weekly. 

H,  h.  White, 
Secretary. 


(No.  407— October  21,  1914.) 

(Chapter  176.  Laws  1913.) 


J.  C.  Craig,  attorney,  for  Applicant. 

B.  F.  Goodrich,  claim  agent,  for  defendant  Pacific  Light  and  Power 
Company.     . 

B.  G.  Wills,  adjuster,  for  defendant  Royal  Indemnity  Company. 
Joseph  L.  Lusc,  an  electrician  in  the  employment  of  the  Pacific  Light 
and  Power  Company,  stationed  at  Big  Creek,  Fresno  County,  was 
killed  on  July  21,  1914,  by  coming  in  contact  with  a  high  voltage 
wire.  The  applicant  is  his  widow.  This  application  was  filed  on 
August  15,  1914.  Upon  getting  all  of  the  parties  together  before  the 
Commission,  it  was  found  that  there  was  no  contest  upon  any  of  the 
is.sues.  An  award  was  made  in  favor  of  the  applicant  in  the  sum  of 
$2,700.00,  which  was  made  payable  at  the  rate  of  $48.58  per  month, 
until  paid.     An  attorney's  fee  was  allowed  to  applicant's  attorney  in 


D.gitizecbyG00glc 


INDUSTRIAL  ACCIDENT  COMMISSION  DECISIONS,  461 

the  sum  of  $5.00,  aod  the  burial  expenses  of  the  deceased  were  also 
made  as  a  lien  upon  the  compensation  of  the  applicant. 

H.  L.  White, 
Secretary. 


(No.  368— October  22,  1914.) 

(Chapter  ITS.  Laws  1913.) 

GABRIELA   CARDENAS   de  JUAREZ,   Applicant,   vs.   SIMONS  BRICK   COM- 


R.  C.  Gartner,  attorney,  for  Applicant. 

J.  T.  Crampton,  for  defendant  Simons  Brick  Company. 

F.  C.  Cleveland,  adjuster,  for  defendant  United  States  Fidelity 
and  Guaranty  Company. 
Joe  Juarez,  the  first  applicant  herein,  waa  injured  on  July  2,  1914, 
while  working  as  a  laborer  for  the  defendant  Simon-s  Brick  Company  in 
Los  Angeles.  While  wheeling  brick  up  an  inclined  plane  the  boards 
gave  way,  causing  him  to  fall  against  the  handle  of  the  barrow  and 
break  several  ribs.  This  application  was  filed  on  August  5,  1914.  On 
August  11,  1914.  the  applicant  died  .suddenly,  the  autopsy  showing 
death  to  be  due  to  internal  necrosis  of  the  tissues  and  gangrene  devel- 
oping from  the  injuries  caused  by  bis  accident.  At  the  ^hearing  of  the 
case  on  August  17tb,  the  widow  of  the  said  Joe  Juarez,  Gabriela 
Cardenas  de  Juarez,  appeared  and  was  subsequently  substituted  as 
applicant  by  order  of  the  Commission.  An  order  was  made  in  favor 
of  the  said  widow  in  the  sum  of  one  thousand  eight  hundred  dollars 
(.$1,S00.00)  payable  as  follows:  To  the  present  applicant,  cash  in  hand, 
twenty-seven  dollars  and  eighty-five  cents  {$27.85},  this  sum  being  the 
compensation  owing  to  the  deceased  at  the  time  of  his  death;  to  the 
present  applicant,  sixty-seven  dollars  and  fiftj'  cents  ($67.50),  this 
being  the  sum  of  the  weekly  installment  of  death  benefit  due  up  to 
October  13,  1914;  the  balance  to  be  paid  to  the  said  widow  at  the  rate 
of  seven  dollars  and  fifty  cents  ($7.50)  per  week  for  two  hundred 
twf'nt>'-seven  and  two  Beventh.s  weeks,  payable  everj'  two  weeks. 

H.  L.  White, 
Secretary. 

I9H,  an  appUcatlon  for  the  commutation  of  the  weeklir 
1  lump  aum  was  denied. 
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(No.  416— October  22,  1914.) 

(Chapter  176,  Laws  1913,) 


Pboximate  Cause — Accidental  Injury — Death  Fbom  Infeotion  Foliawino 
Ofebation,— Wbere  an  employee  is  injured  id  the  course  of  his  employment, 
sustaining  a  fractured  knee-cap,  aud  an  operation  is  later  performed  upon  him 
to  wire  t^e  separated  parts  of  the  knee-cap  into  apposition  so  that  the  fracture 
might  heal,  and  where  infection  develops  following  the  operation  and  causes  the 
death  of  the  patient,  such  death  is  proximately  caused  by  accident  arising  out  of 
the  employment. 

Td. — Test  Of. — "The  question  whether  death  resulted  from  the  injury  resolves  itself 
into  an  Inquiry  iuto  the  chain  of  causation,  [f  the  chain  of  causation  is  broken 
so  that  the  old  cause  goes  out  and  a  new  one  is  substituted  for  it,  that  is,  a  new 
act  which  gives  a  fresh  origin  to  the  after  consequences,  then  death  is  not  the 
result  of  the  origitial  accident.  If  no  new  act  intervenes,  death  has  in  tact 
resulted  from  the  injury."     (Dunham  vs.  Clare,  cited  with  approval.) 

The  facts  are  stated  in  the  opinion.  A  death  benefit  was  awarded  to 
the  applicant  in  the  sum  of  $2,689.20,  she  being  the  widow  of  \V.  A. 
Peck,  the  deceased  employee.  This  amoiiiit  was  made  payable  at  the 
rate  of  $11.21  per  week.  The  applicant  was  also  allowed  the  reasonable 
cost  of  medical  and  surgical  services  rendered  to  her  husband  within 
ninety  days  from  the  date  of  the  accident. 

Hcnriclla  Feck,  in  propria  pnrsoiia,  for  Applicant. 
TV.  H.  Smith,  attorney,  for  Defendant. 

W.  A.  Peek,  the  husband  of  the  applicant  in  this  case,  was  a  con- 
dnctor  in  the  employment  of  the  San  Francisco-Oakland  Terminal 
Railways,  defendant  herein.  On  Jlay  28,  1914,  while  getting  off  a 
car  for  the  purpose  of  going  forward  to  see  if  the  way  was  clear  aerass 
the  AVestern  Pacific  Railroad  track  in. East  Oakland,  he  fractured  his 
knee-cap.  lie  was  given  requisite  medical  attention  and  a  day  or  two 
after  the  injury  was  taken  to  Fabiola  Hospital  where  an  operation  was 
performed  by  wiring  the  separated  parts  of  the  knee-cap  into  apposi- 
tion so  that  they  might  he  united  and  the  fracture  healed.  Within  two 
or  three  days  after  the  operation  infection  developed  and  progressed 
more  or  less  constantly  until  the  10th  day  of  July,  1914,  when  the 
patient  died  from  acute  pulmonary  and  cerebral  edema  following  the 
infection. 

Defendant  resisted  the  claim  of  applicant  for  the  death  benefit  pro- 
vided in  such  eases  by  the  Workmen's  Compensation,  Insurance  and 
Safety  Act  on  the  ground,  mainly,  that  the  death  was  not  proximately 
caused  by  the  accident;  that  the  injury  suffered  by  accident,  the 
fracture  of  the  knee-cap,  was  within  itself  insufficient  to  produce  a 
fatal  result;  that  the  malady  which  caused  death  set  in  long  after  the 
acfident  and  injury  and  that  the  connection  between  the  injury  and 
the  death  was  not  proximate  as  required  by  the  act. 
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Defenses  have  been  mado  in  similar  cases  which,  if  sustained  by  this 
CommissioD,  or  on  appeal  by  courts,  would  practically  shut  out  from 
the  benefits  of  the  act  all  disabilities  and  death  benefits  in  those  eases 
where  disability  or  death  results  from  septic  infection  of  a  wound. 

"We  can  not  think  that  such  was  tlie  intent  of  the  law  or  of  the  legis- 
lature which  enacted  the  law.  Fortunately  for  the  applicant  in  this 
case,  the  issue  has  been  decided  many  times  and  in  recent  years  almost 
uniformly  in  favor  of  the  contention  that,  where  death  or  disability 
results  from  infection  consequent  upon  an  injury  sustained  by  acci- 
dent, the  applicant  is  entitled  to  recover. 

In  the  ease  of  Insurance  Company  vs.  Boone,,  95  U.  S.  117,  Mr.  Jus- 
tice Strong  gave  expression  to  the  following  language: 

"The  question  is  not,  what  cause  was  nearest  in  time  or  place 
to  the  catastrophe.  That  is  not  the  meaning  of  the  maxim  'causa 
proxima  non  remota  spectatur.'  The  proximate  cause  is  the  suffi- 
cient cause,  the  one  that  sets  the  other  causes  in  motion.  The 
causes  that  are  merely  accidental  or  instruments  of  a  superior  or 
controlling  agency,  are  not  the  proximate  causes  and  the  respon- 
sible ones  though  they  may  be  nearer  in  time  to  the  result.  It  is 
only  when  the  causes  are  independent  of  each  other  that  the  nearest 
is  to  be  charged  with  the  disaster.  •  •  •  The  proximate  cause, 
as  we  have  seen,  is  the  dominant  cause,  but  not  the  one  which  is 
incidental  to  that  cause,  its  mere  instrument,  though  the  latter 
may  be  nearest  in  place  and  time  to  the  loss.  The  inquiry  must 
always  he  whelher  there  are  any  intermediate  causes  disconnected 
from  the  primary  fault,  and  self -ope  rating,  which  produced  the 
injury." 

The  case  of  Dunham  vs.  Clare,  4  W.  C.  C.  102,  is  cited  in  Willis  on 
the  Workmen's  Compensation  Act  (12th  ed.  p.  141)  as  holding  the 
following ; 

"The  question  whether  death  resulted  from  the  injury  resolves 
itself  into  an  inquirj-  into  the  chain  of  causation.  If  the  chain  of 
causation  is  broken  so  that  the  old  cause  goes  out  and  a  new  one  is 
substituted  for  it,  that  is,  a  new  act  which  gives  a  fresh  origin  to 
the  after  consequences  then  death  is  not  the  result  of  the  original 
accident.  If  no  new  act  intervenes,  death  has  in  fact  resulted  from 
the  injury." 

In  this  case  there  was  an  accident  reuniting  in  injury,  and,  in  the 
course  of  treatment  of  such  injury,  infection  developed  and,  as  a  result 
of  the  infection,  there  developed  pulmonary  and  cerebral  edema  re- 
sulting in  death.  It  is  not  possible  to  tell  in  what  manner  or  when  or 
by  whose  fault,  if  fault  there  was,  the  injurious  bacillus  entered  the 
wound  inflicted  in  the  performance  of  a  surgical  operation,  but  it  is 
plain  enough  that  the  chain  of  causation  is  unbroken  and  has  no  miss- 
ing link  from  the  accident  which  happened  on  the  28th  of  May  until  the 
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death,  which  took  place  on  the  10th  day  of  July,  and  we,  therefore, 
hold  that  death  was  proximately  caused  by  accident  aod  that  applicant 
was  entitled  to  the  death  benefit  in  such  eases  made  and  provided. 

A.  J.  PujLsbubt, 
Will  J.  French, 
Commissioners. 


(No.  529— October  22,  1914.) 
(Chapter  ITS,  Laws  1913.) 
GUS  FEUS,  Applicant,  vs.  3.  O.  WICKHAM.  Dcfmdant. 
Ous  Feus,  in  propria  persona,  for  Applicant. 
T.  J.  Bulls,  attorney,  for  Defendant. 
The  applicant,  Gua  Fens,  was  injured  on  May  5,  1914,  at  Mark  West 
Springs.     While  driving  a  four  horse  team  the  horses  got  beyond 
his  control  and  ran  away,  throwing  applicant  from  the  wagon  and 
fracturing  his  right  hip.     Medical  treatment  was,  in  part,  furnished 
by  the  employer,  J.  0.  Wickham.     Liability  for  compensation  was  re- 
sisted on  the  ground  that  the  applicant  was  intoxicated  at  the  time  he 
received  his  injury  and  that  the  intoxication  was  the  direct  cause  of 
the  accident.     Testimony  was  taken  at  Santa  Rosa  on  October  17th. 
The  Commission  found  that  the  accident  was  proximately  caused  by 
the  intoxication  of  the  applicant,  and  denied  compensation. 

H.  L.  "White, 
Secretary. 


(No.  403— October  26,  1914.) 
(Chapter  ITS,  Laws  1913.) 
VALENTINO  DIZILLO.  AppUoant.  vb.  RALPH  GORBILI^  ALBERT  GOBRILL 
AND  ARTHUR  UOBBILL.  (copartnery),  doino  business  unrer  the  kibu 
NAME  oi-  GOBKILL  Bbos.),  AND   NEW   KNGLAND  CASUALTY  COMPANY. 
Di-fendaitiK. 

Anthony  Drvoto,  attorney,  for  Applicant. 

Barry  J.  Coldiiig,  attorney,  for  Defendants. 
The  applicant  claimed  to  have  received  a  hernia  on  July  21,  1914, 
while  woikine  for  Gorrill  Brothers  in  San  Francisco.  The  injury  was 
said  to  have  been  caused  by  a  strain  in  assisting  in  moving  a  concrete 
mixer.  The  defendants  resisted  the  claim  for  compensation  on  the 
ground  that  they  were  not  satisfied  that  the  hernia  had  occurred  while 
the  applicant  was  working  for  them.  After  the  taking  of  testimony 
and  the  examination  of  the  injured  employee  by  physicians  appointed 
by  the  Commission  for  this  purpose,  the  Commission  found  that  the 
applicant  had  received  a  hernia  while  at  work,  as  claimad.     Compen- 
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sation  was  awarded  upon  the  basis  of  a  temporary  partial  disability, 
the  sum  of  $2.81  per  week  being  allowed,  eomraencing  with  the  fifteenth 
day  after  the  aceident  and  lasting  until  the  termination  of  the  disability 
or  further  order  of  the  Commission.  It  was  provided,  however,  that 
if  the  defendants  should  oflfer  an  operation  for  the  cure  of  such  hernia 
at  their  own  expense  and  the  operation  should  be  successful,  that  all 
disability  payments  should  cease  when  the  applicant  was  able  to  return 
to  work,  the  temporary  total  disability  to  be  paid  during  the  time  the 
applicant  is  disabled  as  a  result  of  the  operation.  It  was  also  provided 
that  if  the  applicant  should  refuse  to  submit  to  sueh  operation  when 
tendered  at  the  expense  of  the  employer,  that  the  defendant  should  be 
i-eleased  from  all  further  liability. 

H.  L.  Whtte, 
Secretary. 

NOTB. — On  November  16,  19H,  the  defendant  New  BnKland  Casuslty  Company  filed 
nllh  the  Commlaslon  a.  pelltlcin  for  a  rehearing  upon  the  ground  Chat  nn  operation  was 
rMrformpil  iinnn  ihfl  nprson  of  (he  nnnLl^nnt.  and  that  fluch  operation  showed  thai  Mr. 
allhoueh  a  condition  was  diseloaed  which  It 

idence  which  could  not 

jn   the  19th  day  of  No- 

!t  lor  the  taking  of  further  testimony.     The  testl- 

B  taken  by  the  CommlBslon  on  December  2,  1914, 

On   February   13.    19IB,   the   Commission   rendered   Its 

decision  nbroR.itlns  the  flndlntra  and  award  and  relieving  defendants  from  all  liability 
for  rompensutlon.     The   leascms  for  this   action   are  staled   In  the   foltowlns  opinion. 

The  applicant  in  this  coiitrovcr.iy,  Valentino  Dizillo.  instituted  pro- 
ceedings before  this  Commission  on  August  15,  1914,  claiming  that  he 
had  received  a  hernia  on  July  21st  of  the  same  year  while  doing  some 
heavy  lifting  in  the  course  of  his  employment  with  Gorrill  Bros., 
the  defendants.  Testimony  was  thereafter  taken,  and  the  reports  of 
several  physicians  and  of  the  medical  expert  appointed  by  the  Com- 
mission received.  These  physicians  agreed  that  the  applicant  was 
suffering  from  a  hernia,  apparently  of  accidental  origin,  and  recom- 
mended that  an  operation  be  performed.  The  Commission  accord- 
ingly rendered  its  award  on  October  26,  1914,  granting  a  temporary 
partial  disability  indemnity,  which  indemnity  was  authorized  to  be 
discontinued  upon  the  successful  performance  upon  the  applicant  of 
an  operation  at  the  expense  of  the  defendant  insurance  carrier. 

After  the  decision  of  this  Commission,  the  applicant  was  operated 
upon  at  the  expense  of  the  defendant  New  England  Casualty  Com- 
pany. This  operation  proved  what  was  impossible  of  determination 
before,  that,  instead  of  a  hernia,  the  applicant  was  suffering  from  a 
congenital  defect,  consisting  of  a  small  mass  of  fat  within  the  inguinal 
ring  and  a  very  small  closed  peritoneal  sac,  not  open  to  the  peritoneal 
cavity.  No  condition  was  found  in  any  way  resembling  a  hernia; 
neither  was  there  found  any  other  sac,  adhesions,  or  evidence  of  lacera- 
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tion.  Thereupon  the  defendants  filed  with  the  Commissioii,  on  Novem- 
ber 16,  1914,  an  application  for  a  rehearing,  setting  forth  the  above 
facts  and  contending  that  the  applicant's  conditioQ  was  in  no  way 
caused  by  accident.  Further  testimony  was  taken  which  entirely 
corroborated  the  finding  of  the  absence  of  a  hernia. 

It  is  immaterial  whether  the  applicant  received  a  hernia  or  any 
other  form  of  disability  as  a  result  of  his  accident  of  July  2l8t,  so 
long  as  a  disability  existed  which  could  he  traced  to  such  accident 
as  a  catise.  If,  therefore,  it  were  established  that  the  condition  found 
upon  performing  the  operation  were  due  to  accident,  the  original  find- 
ings and  award  iu  this  case  would  be  confirmed,  regardless  of  whether 
that  condition  were  a  hernia  or  were  any  other  form  of  injury,  and 
whether  such  condition  were  correctly  diagnosed  before  or  after  the 
original  decision  rendered  by  this  Commission. 

It  appears  from  the  evidence  taken  upon  the  rehearing,  however, 
that  the  condition  disclosed  by  the  operation  was  not  in  any  way 
caused  by  accident. 

Undoubtedly  the  applicant  suffered  an  accident  upon  July  21,  1914, 
which  caused  severe  pain  at  the  time  and  involved  disability  to  labor 
for  a  number  of  days.  The  medical  referee  reported  finding  a  lump 
in  the  applicant's  groin  which  was  small  and  could  readily  be  held 
by  a  well  fitting  truss.  He  further  reported  that  the  condition  found 
in  no  wise  justiiied  the  patient  in  refraining  from  seeking  employment, 
provided  a  proper  truss  be  worn,  and  that  with  such  truss  he  would  be 
capable  of  practically  any  manual  labor.  He  advised  an  operation, 
however,  for  the  radical  and  permanent  cure  of  the  supposed  hernia. 
This  report,  in  conjunction  with  the  testimony  of  the  operating  physi- 
cians of  the  absence  of  adhesions  and  hernial  sac  or  other  evidence  of 
laceration  at  the  time  of  the  accident,  establishes  the  fact  that  pain 
and  real  inability  to  work  following  the  accident  could  hardly  have 
lasted  more  than  fourteen  days,  and  that  no  temporary  disability  re- 
sulted, following  the  accident,  exceeding  the  waiting  period  prescribed 
by  law,  within  which  no  compensation  is  allowed.  The  operation, 
therefore,  was  performed,  not  to  end  a  temporary  disability,  but  to 
provide  a  radical  cure  for  a  condition  supposed  at  that  time  to  have 
been  caused  by  the  accident  but  which  condition  did  not  involve  present 
inability  to  labor.  In  fact,  as  was  later  proved,  the  condition  sought 
to  he  cured  was  not  caused  by  the  accident  in  any  way,  the  condition 
having  been  present  for  many  years  and  likely  at  any  time  to  cauae 
trouble.  The  accident,  when  it  occurred,  was  merely  the  exciting  factor 
or  occasion,  and  not  the  eau.se  of  the  acute  condition  following. 

Tn  consequence  of  the  above  the  findings  and  award  rendered  by 
this  Commission  have  been  abrogated  and  a  finding  that  the  applicant 
is  not  entitled  to  compensation  on  account  of  his  injury  substituted 
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therefor.  Unfortunately,  the  parties  can  not  be  restored  to  their 
original  position  a^  it  existed  before  the  operation  for  the  reason  this 
CommiBsion  is  without  jurisdiction  to  order  repayment  of  moneys  paid 
under  mistake  of  law  or  fact.  The  civil  courts  of  the  State  are  the 
only  tribunals  qualified  to  give  relief  of  this  kind. 

A.  J.  PniSBUKY, 
WniL  J.  Pebnch, 

Commissioners, 


(No.  413— October  26,  1914.) 
(Chapter  1TB,  Laws  1913.) 
JOE  CABRAL,  Applicant,  vs.  NATOMAS  CONSOLIDATED  OF  CALIFORNIA 
(A  CORPOBATION).  AND  GUARDIAN  CASUALTIC  AND  GUARANTY  COM- 
PANY, DefendanU. 

J.  W.  Johnston,  attorney,  for  Applicant. 

Barry  J.  Colding,  attorney,  for  Defendants. 
Joe  Cabral,  employed  by  the  defendant  Natomas  Consolidated  of 
California  to  work  upon  a  derrick,  was  injured  on  February  18,  1914, 
by  being  struck  on  the  left  side  and  chest  by  the  handle  of  a  revolving 
windlass.  The  accident  resulted  in  abdominal  injuries  of  considerable 
duration.  The  defendants  resisted  liability  on  the  ground  that  the 
ocpurrence  of  any  accident  was  in  doubt  and  that  the  applicant's  dis- 
ability, if  any,  was  due  to  natural  causes.  The  applicant  wa-s  examined 
on  Jlay  16,  1914,  by  a  medical  referee  appointed  by  the  Commission, 
who  found  evidence  of  severe  internal  injurie-i  which  could  have  been 
caused  by  an  accident.  He  was  subsequently  examined  by  another  med- 
ical referee  of  the  Commission  as  to  his  ability  to  resume  work  at  that 
time.  The  Commission  rendered  its  decision  on  October  26,  1914,  find- 
ing that  the  applicant  had  been  injuretl  as  alleged,  but  awarded  com- 
pensation only  up  to  the  16th  day  of  May,  1914,  a  period  of  ten  and 
two-sevenths  weeks.  This  compcnsatinn  amounted  to  the  sum  of  one 
hundred  eleven  dollars  and  nineteen  cents  ($111.19). 

H.  L.  White, 
Secretary. 


(No.  414— October  26,  1914.) 
(Chapter  176,  Laws  1913.) 
GliOROE  O.  RKP:D.  Applicant,  vs.  JOHN  RAPP  &  SON.  and  STATE  COMPEN- 
SATION INSURANCE  FUND.  DefendanU. 

George  O.  Keed,  in  propria  persona,  for  Applicant. 
G.  F.  ilichelbacher,  adjuster,  for  Defendants. 
The  applicant   in   this  case   complained   of  receiving  a  hernia  on 
June  26,  1914,  while  working  for  defendant  John  Rapp  &  Son  in  San 
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Francisco.  The  accident  was  aliened  to  have  oeeurred  while  the  appli- 
cant was  lifting  hpavy  enses  of  bottled  beer.  The  injured  employee 
was  workinp  na  a  beer  bottler.  The  claim  was  resisted  on  the  ground 
that  the  hernia  did  not  in  fact  occur  during  the  time  that  he  was 
employed  by  the  defendant.  The  evidence  showed  that  the  pain  at  the 
time  of  the  alleged  accident  was  not  serious  and  that  no  lump  wa.s 
noticed  until  two  weeks  thereafter.  The  Commission  therefore  held 
that  the  evidence  was  insufficient  to  establish  as  a  fact  that  the  hernia 
was  caused  by  any  accident  or  strain  occurring  in  the  course  of  his 
employment.    Compensation  was  denied. 

H.  L.  White, 
Secretary. 


(No.  422— October  26,  1914.) 

(Chapter  176,  l^ws  1913.) 


Ilarrif  Kavfman,  in  propria  pcrsotui,  for  Applicant. 

Dr.  C.  T.  Culling,  medical  directi>r,  for  defendant  Pacific  Coa.st 
Casualty  Company. 
This  application  was  filed  on  August  20,  1914,  for  compensation  for 
an  injury  received  by  the  applicant  on  JIarch  lith  of  this  year  while 
working  in  the  employment  of  the  John  Breuner  Company  in  Oakland. 
The  accident  was  caused  by  the  hreaking  of  a  board  on  a  platform 
while  the  employee  was  walking  acmss  it  with  a  package  of  excelsior 
on  his  back,  and  resulted  in  several  fractured  ribs  and  a  sprain  of  the 
knee  joint,  involving  an  inflammation  of  the  synovial  membrane  of  the 
knee.  Compensation  was  paid  by  the  insurance  carrier  for  twenty 
weeks  and  the  medical  expenses  of  the  applicant  for  the  ninety  days 
following  the  injury  were  also  defrayed  by  it. 

The  only  is.sue  raised  by  this  application  was  as  to  whether  the 
applicant  was  still  suffering  di.sabiiity  as  a  result  of  tiie  accident  after 
the  expiration  of  the  said  twenty  weeks.  A  medical  reference  was 
ordered  by  the  Commission.  The  report  of  the  medical  referee  showed 
that  there  was  a  chnmic  inflamuiittion  of  the  lining  membrane  of  the 
knee  joint,  involving  tot^l  disability.  He  also  n'ported  that  recoverj* 
would  take  place  in  from  three  to  six  months  from  the  date  of  the 
examination  if  proper  treatment  were  given.  The  Commission  awarded 
compensation  at  the  rate  of  fiS  per  cent  of  the  average  weekly  wages 
of  the  applicant  per  week,  lasting  from  the  second  week  after  the 
accident  until  the  termination  of  the  disability  or  further  order  of  the 
Comniis.si(m.      The   amount   due   up    to   the   date   of   the   hearing,    a 
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period  of  thirty  weeks,  equaled  the  sum  of  four  hundred  fifty  dollars 
($450.00),  of  which  the  defendants  had  already  paid  the  sum  of  three 
hundred  dollars  ($300.00). 

H.  L.  White, 
Secretary. 


(No.  435— October  26,  1914.) 

(Chapter  17«.  Laws  1913.) 


This  was  an  application  for  a  death  benefit.  Alfred  G.  King,  husband 
of  the  applicant,  was  killed  on  August  4,  1914,  at  San  Bernardino. 
At  the  time  of  the  accident  the  deceased  was  working  in  the  employ- 
ment of  defendant  Pacific  Light  and  Power  Company  as  a  lineman 
and  came  in  contact  with  a  high  power  wire,  causing  instant  death. 
All  of  the  facts  material  to  the  controversy  were  agreed  to  by  stipu- 
lation at  the  hearing.  An  award  was  made  in  favor  of  the  appli- 
cant in  the  sum  of  three  thousand  three  hundred  seventy-five  dollars 
($3,375.00)  as  a  death  benefit,  payable  at  the  rate  of  fourteen  dollars 
and  six  cents  ($14.06)  per  week  for  two  hundred  forty  weeks. 

H.  L.  White, 
Secretary. 
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(No.  441— October  26,  1914.) 

(Chapter  ITS,  Laws  t»13.) 

J.VMES  .TOIINSON.  Applicant,  vs.  C.  II.  I.,IEFEK.  ANti  MARYLAND  CASUALTY 

COMPANY,  Defcndanla. 

James  Johnson,  in  propria  persona,  for  Applicant. 
Ferry   F.   Backus,   attorney,   for  Defendant   Maryland   Casualty 
Company. 
James  Johnson,  applicant  herein,  was  injured  on  July  17,  1914,  while 
working  at  Los  Angeles  for  the  defendant  C.  II.  Liefer  as  a  carpenter. 
While  laying  a  floor  he  slipped  upon  a  joist  and  fell,  breaking  his  left 
arm.     Liability  for  compeni^ation  was  resisted  by  the  defendants  on 
the  ground  that  the  applicant  wa.s  not  an  employee  but  was  an  inde- 
pendent eiintractor,  having  taken   a  sub-contract  upon  the  building 
under   eonst ruction.     The   evidence   showed   that   the   applicant   had 
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agreed  to  do  the  work  upon  which  he  was  injured,  for  the  sum  of  one 
hundred  sixty  dollars  ($160.00),  the  written  agreement  to  this  effect  to 
be  drawn  up  later.  At  the  time  of  the  injury  the  written  agreement 
had  not  been  executed.  The  Commission  found  that  the  applicant  had 
agreed  to  do  the  work  upon  a  sub-contraet  and  denied  compensation  on 
the  ground  that  he  was  an  independent  contractor. 

H.  L.  White, 
Secretary. 


(No.  442— -October  26,  1914.) 
{Chapter  ITS,  Laws  1913.) 
A.    De    BIA8I0,    AppUn 

A.  De  Biasio,  in  propria  persona,  for  Applicant. 

S.  T.  Johnson,  agent,  for  Defendant. 
The  applicant,  A.  De  Biasio,  was  injured  on  March  24,  1914,  while 
unloading  piling  on  the  San  Diego  water  front  in  the  employment  of 
the  defendant,  by  some  piling  falling  upon  him,  breaking  the  ankle  of 
one  leg.  Compensation  wa.s  paid  by  the  defendant  for  fourteen  weeks 
Hnd  all  medical  and  surgical  expenses  up  to  July  14,  1914.  On  this 
date  the  injured  employee  was  discharged  by  the  defendant's  physician 
as  cured.  Claiming  that  he  was  still  under  a  disability  he  filed  this 
application  on  August  27,  1914.  The  Commission  found  that  the  dis- 
ability terminated  on  July  28th,  and  awarded  compensation  for  a  period 
of  sixteen  weeks,  amounting  to  the  sum  of  one  hundred  forty-nine  dol- 
lars and  ninety-two  cents  ($149.92)  less  the  sum  of  one  hundred  thirty 
dollars  and  ninety  cents  ($130.90)  previously  paid  on  this  account. 

H.  L.  White, 
Secreiary. 


(No.  444— October  26,  1914.) 

(Chapter  17*,  Irfiws  1913.) 

DAN  CONWAY,  Applicant,  vs.  FRED  A.  RIPLEY,  and  ROYAL  INDEMNITY 

COMPANY,  DelendantB. 

Dan  Coivway,  in  propria  persona,  for  Applicant. 

Lyle  R.  Ripley,  for  defendant  Fred  A.  Ripley. 

B.  6.  Wills,  adjuster,  for  defendant  Royal  Indemnity  Company. 
The  applicant  claimed  to  have  been  injured  on  July  17,  1914,  while 
working  for  defendant  Fred  A.  Ripley  in  Venice,  as  a  laborer.  While 
mixing  mortar  a  brick  fell  upon  his  right  foot,  fracturing  a  bone 
thereof.  Believing  the  injury  to  be  trivial  at  the  time,  the  applicant 
did  not  report  it  and  not  much  notice  was  taken  of  it  by  his  fellow 
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employees.  This  application  was  resisted  on  the  ground  that  the 
applicant  had  not  been  injured  while  at  work  and  that  the  employer 
had  had  no  opportunity  to  famish  medical  expenses.  The  Commis- 
sion found  that  the  applicant  had  been  injured  as  claimed  and  awarded 
a  temporary  total  disability  benefit  for  three  weeks,  amounting  to  thirty- 
three  dollars  and  seventy-five  cents  ($33.75).  The  applicant  was  not 
allowed  his  medical  expenses  for  the  reason  that  the  employer  did  not 
know  of  the  accident  in  sufficient  time  to  tender  treatment  by  a  physi- 
cian of  his  own  choice. 

H.  L.  WnrrB, 
Secretary. 


{No.  466— October  26,  1914.) 

(Chapter  178.  I-aws  191S.) 

FREDERICK  G.   MILLER,  Applicant,   vs.  OLSON  &  HAHONY   STEAMSHIP 

COMPANY,  JlefendanU. 

Predenck  G.  Miller,  in  propria  persona,  for  Appli<'ant. 

J.  0.  Smith,  for  Defendant. 
Frederick  G.  Wilier,  the  applicant  herein,  wtis  injnred  on  May  27, 
1914,  while  workina:  on  the  steamship  Carlos  in  the  China  Basin, 
San  Francisco.  While  aiding  to  move  the  ship  the  forward  ehoek  gave 
way,  hitting  the  applicant  auriiss  the  cliest  and  abdomen,  and  inflicting 
injuries  to  the  ribs  and  kidneys.  The  only  issue  was  as  to  the  nature 
liiid  extent  of  the  disability.  Compensation  wjis  awarded  for  a  tem- 
porary total  disability  of  seven  and  six  sevenths  weeks,  amounting  to 
the  sum  of  one  hundred  three  dollars  and  nine  cents  ($103.09).  It  was 
found  that  the  defendant  had  previously  paid  disability  compensation 
to  the  amount  of  ninety-six  dollar  ($96.00).  The  applicant  having 
received  medical  attention  at  the  Marine  Hospital  at  the  expense  of 
neither  party,  no  award  was  made  for  medical  and  surgical  treatment. 

H.  L.  White, 
Secretary. 


(No.  404— October  28,  1914.) 
(Chapter  1T6,  Laws  1913.) 
JOHN    11.     KELLY,    Applicant,    vs.     SXAUE    &    TRIEST    CONSTKUCTION 
COMPANY,  AND   SOUTHWESTERN   SURETY   INSURANCE   COMPANY. 

Delendanii. 

Commutation  of  Weekly  Payments  to  Lump  Sum — When  Allowed. — The  com- 
mutaCioQ  of  the  weekly  paymeDla  of  Ibe  award  to  a  lump  sum  was  here  allowed 
where  Ihe  injured  employee  wns  a  man  of  thirty-four  years  of  age  aud  desired 
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Edw.  While,  attorney,  for  Applicant. 
W.  0.  Morion,  attorney,  for  Defendant. 
John  H.  Kelly  was  injured  on  April  29,  1914,  while  running  a  cir- 
cular saw  at  San  Pedro.  At  the  time  of  his  injury  he  was  em- 
ployed as  a  laborer  by  the  defendant  Snare  &  Triest  Construction 
Company.  The  accident  was  caused  by  a  piece  of  timber,  which  was 
being  run  through  the  saw,  eatehing,  throwing  the  timber  violently 
upward  and  striking  the  applicant  in  the  face.  The  injury  consisted 
in  the  loss  of  sight  in  the  right  eye,  partial  los,s  of  the  sight  in  the  left 
eye,  paralysis  of  the  face  and  lower  jaw,  teeth  knocked  out,  and  the 
nose  broken,  with  the  nasal  bone  entirely  gone.  Jledieal  and  surgical 
treatment  was  furnished  by  the  insurance  company.  This  apiilic-ation 
was  brought  solely  for  the  purpose  of  ascertaining  the  percentage  of 
permanent  disability  and  determining  whether  a  lump  sum  settlement 
should  be  granted.  The  Commission  decided  that  the  injury  sustained 
by  the  applicant  constituted  a  permanent  partial  disability  equaling 
36  per  cent  of  total  disability.  A  permanent  disability  indemnity  was 
therefore  awarded  of  one  hundred  forty-four  weekly  payments  at  the 
rate  of  65  per  cent  of  the  average  weiskly  earnings  of  the  applicant  per 
week  and  amounting  to  the  total  sum  of  one  thousand  four  hundred 
eighty-four  dollars  and  sixty-four  cents  ($1,484.64),  These  weekly 
payments  at  the  request  of  the  applicant  were  made  payable  immedi- 
ately in  cash,  discounted  at  the  rate  of  6  per  cent  per  annum,  the 
present  worth  thereof  being  one  thousand  two  hundred  fifty-six  dollars 
and  seventy-eight  cents  ($1,'^56.78).  The  purpose  of  the  commutation 
was  to  allow  the  applicant  to  invest  the  money  in  a  small  grocery  store 
in  a  locality  which  was  reported  by  a  referee  of  the  Commission  to 
justify  a  reasonable  hope  of  success  in  the  venture. 

H.  L.  White, 
Secretary. 


(No.  443— October  28,  1914.) 
,     (Chapter  176,  l>aws  1913.) 
MRS.   E.   A.  TliRLEY.  Applicant   yi 
FAXY,  AKD  UNITED  STATES  : 

Defendant, 

DEPESOENCT — iBEEOULAB    COSTRIBUTIONS    AT    ItEQUKST    OF    DEPE:« DENT.— Where    & 

notber  receives  occasioiiat  tiums  from  a  bod  wIid  ia  later  killed  by  an  industrial 
nccideut.  and  it  is  shown  that  the  sums  were  !u>ut  to  her  by  such  bod  when  sh? 
wrote  bim  (bnt  abe  neeilecl  money,  but  were  aent  only  nC  irregular  intervals  and 
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upon  request,  auch  payments  by  the  son  are  in  the  nature  of  occasional  gifts  and 
not  in  the  nature  of  regular  contributions  for  support.  The  matber  is,  therefore, 
not  entitled  to  a  death  benefit  aa  a  dependent  of  such  son. 

W.  B.  Barnes,  attorney,  for  Applicant. 

C.  F.  Cleveland,  adjuster,  for  defendant  United  States  Fidelity 
and  Guaranty  Company. 
Thomas  L.  Threlkeld,  son  of  the  applicant  by  a  former  husband,  was 
killed  on  June  1.  1914,  while  working  in  Los  Angeles  in  the  employment 
of  the  defendant  Bible  Institute  Building  Company.  The  accident 
was  caused  by  a  fall  from  a  scaffold  eleven  stories  above  the  street, 
resulting  in  instant  death.  The  cause  of  the  fnll  was  not  shown.  The 
only  question  raised  in  this  proceeding  was  as  to  the  extent  of  the 
dependency  of  the  applicant.  The  evidence  showed  that  Mrs.  E.  A. 
Tiirlcy  had  been  separated  from  her  second  husband  for  many  years, 
had  supported  herself  by  keeping  boarders,  and  that  her  son  had  con- 
tributed money  to  her  from  time  to  time.  The  deceased  was  also  shown 
to  have  made  irregular  payments  when  refjuested  by  his  mother  and 
to  have  advanced  some  money  to  help  her  buy  a  farm.  The  evidence 
failed,  however,  to  show  that  he  made  regular  contributions  for  her 
support  as  distinguished  from  occasional  gifts.  An  award  was  made 
of  the  cost  of  the  Inirial  of  the  deceased  employee,  not  to  exceed  $100.00, 
and  the  applicant  was  found  not  to  be  entitled  to  a  death  benefit  as  a 
dependent.  Leave  was  given  the  applicant,  however,  to  reopen  the 
proceeding  within  three  months  from  the  date  of  the  decision,  for  the 
purpose  of  offering  additional  testimony  to  prove  partial  dependency, 
provided  that  if  she  should  subsequently  prove  herself  entitled,  the 
$100.00  awarded  as  funeral  expenses  should  be  deducted  from  any  sum 
awarded  her. 

H.  L.  White, 
Secretary. 


(No.  412— October  29,  1914.) 

(Chapter  176,  Ljiwa  1913.) 
MRS.  B.  YEAOER.  Applicant,  vs.  WESTEKN  PIPE  AND  STEEL  COMPANY, 
ANP     UNITED     STATES     flDEI-ITY     AND     GUARANTY     COMPANY. 
DefendanU. 

Mrs.  B.  Yeager,  in  propria  persona,  for  Applicant. 

C.  F.  Chvdand,  adjuster,  for  Defendants. 
Adolph  Gus  Yeager  was  killed  by  accident  on  July  17,  1914,  while  in 
the  employment  of  defendant  Western  Pipe  and  Steel  Company  at 
Lindsay.  While  standing  at  the  top  of  a  tank  under  construction 
at  this  place,  he  came  in  contact  with  some  high  voltage  wires  of  one 
of  the  power  companies  doing  business  near  by,  receiving  an  electric 
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shook  and  bums  from  which  he  died  in  a  few  hours.  The  applicant 
is  the  mother  of  the  deceased  employee  and  is  very  aged  and  infirm. 
The  only  issue  raised  by  this  application  was  as  to  the  extent  of  de- 
pendency of  the  applicant  and  the  amount  of  the  annual  earnings  of 
the  deceased.  The  Commission  found  that  the  applicant  earned  approx- 
imately one  thousand  dollars  ($1,000)  per  year  and  that  the  mother 
was  totally  dependent  upon  him  for  support.  An  award  was  therefore 
made  in  the  sum  of  three  thousand  dollars  ($3,000),  payable  at  the 
rate  of  twelve  dollars  and  fifty  cents  ($12.50)  per  wcelt  for  two  hundred 
forty  weeks.  To  pay  the  funeral  expenses  and  discharge  a  mortgage 
upon  the  property  of  the  applicant,  one  half  of  the  weekly  payments 
of  the  death  benefit  were  ordered  commuted  to  a  lump  sum  payable 
casli  in  hand,  the  present  worth  of  the  said  payments  amounting  to  one 
thousand  two  hundred  twenty-KCven  dollars  and  ninety-eight  cents 
($1,227.98). 

H.  L.  ■White, 
Secretary. 

(No.  371— October  30,  1914.) 

(Chapter  17S.  I^wa  1913.) 

FRANK  (;OTSCIIE.  Applkant.  v8.  11.  S.  TITTLE,  and  WKSTERN  INDEMNITY 

COMPANY.  Defeniautt. 

Frank  Gotsche,  in  propria  persona,  for  Applicant. 

E.  F.  Conlin,  attorney,  for  defendant  AVestern  Indemnity  Com- 
pany. 
Frank  Gotsche  was  injured  on  May  li),  1914,  while  setting  concrete 
poles  in  the  empioyment  of  the  defendant,  by  a  derrick  falling  over 
upon  him,  causing  bruises  to  the  breast  and  right  arm  and  several 
broken  ribs.  Medical  treatment  wa.s  funiished  by  the  defendant  insur- 
ance carrier  and  compensation  paid  for  two  and  three  sevenths  weeks. 
At  the  end  of  this  time  the  applicant  was  discharged  as  cured  by  the 
attending  physician.  Subsequently,  an  abscess  of  the  Inngs  or  of  one 
of  the  bronchial  tubes  developed.  The  defendants  resisted  liability 
for  the  latter  disability  on  the  ground  that  it  was  not  proximately 
caused  by  the  accident.  After  taking  considerable  medical  testimony 
the  Commission  found  that  the  later  disability  was  in  fact  a  recur- 
rence of  the  effects  of  the  former  injury.  Compensation  was  awarded 
for  a  period  of  nine  and  three  sevenths  weeks,  amounting  to  the  sum 
of  one   hundred   fourteen   dollars  and   ninety-three   cents   ($114.93). 
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The  applicant  was  also  awarded  his  reasonable  medical  expenses  for 
services  rendered  by  a  physician  of  his  own  choice  within  ninety  days 
of  the  date  of  the  accident. 

H.  L.  White, 

Secretary. 


(No.  398— October  30,  1914.) 

(Chapter  ITG,  Laws  1913.) 

JOHN  MOORK,  Applicant,  ts.  B.  HOWARD,  Defendant. 

Applicant  was  neither  present  nor  represented. 

B.  Soward,  in  propria  persotm,  for  Defendant. 

The  applicant  was  injured  on  July  17,   1914,  while  repairing  an 

automobile  in  a  garage  of  the  defendant  in   San  Francisco.     While 

cranking  the  ear  the  engine  backfired,  fracturing  and  dislocating  n 

bone  of  the  wrist  of  the  applicant's  right  hand.     The  principal  issue 

was   as   to   whether   the   applicant   was   in    the   employment   of   the 

defendant  at  the  time  of  the  injury.     The  employer  testified  that  the 

applicant  had  been  employed  intermittently,  had  been  laid  ofE  by  him 

the  day  before,  and  on  the  day  of  thi^  accident  had  eonie  down  to  tin; 

shop  and  was  told  that  there  was  no  work  for  him,  and  particularly 

not  to  touch  a  certain  car  which  was  dangerous.    While  the  employer 

was    away,    the    applicant   cranked    thi.s   car,    sustaining    the   injury 

described-    The  applicant  left  for  Utah  before  the  hearing  of  the  case. 

He  was  sent  a  copy  of  the  testimony  and  in  reply  contended  that  he 

had  been  set  to  work  by  the  defendant  at  the  time  of  the  accident. 

There  being  no  other  witnesses,  the  Commission  found  that  the  evidence 

offered  by  the  applicant  was  insufficient  to  prove  the  fact  of  employment 

and  denied  compensation. , 

H.  L.  White, 


(No.  462— October  30,  1914.) 
(Chapter  ITS,  Lawa  1913.) 


EBAGE  Annual  Babningb — Lump  Patmebt  fob  Man  and  Hobse— How  Di- 
vioED. — Where  an  employee  is  hired  at  $5.00  a  day  and  he  Is  to  furnish  liia  own 
horse  without  additional  pay,  It  would  be  manifestly  improper  to  allow  as  wag«e 
the  value  of  the  hire  of  the  horse,  that  being  ao  income  from  the  capital  invested 
anil  not  for  Ihe  personal  services  of  the  rider.  While  (here  ia  no  absolute  stand- 
ard of  wage  for  man  and  horse  separately,  the  evidence  here  established  as  a 
rensonable  divlBion  the  daily  wage  of  $3.00  for  the  services  of  tbe  man  and  $2.00 
for  rental  of  the  horse. 
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DuBATioN  OF  DisABiLiTT — Pain  AND  DiscoMFOBT  AFTER  N&TU8E  HAS  DoNE  Its 
Pabt. — CompeosatioD  is  not  allowed  for  palo  and  discomfort  followiog  injury 
but  only  for  disabilitj  to  labor  at  an;  form  of  employmeut  which  the  injured 
man  might,  by  the  exercise  of  reasonable  diligence,  be  able  to  do.  Consequently, 
when  nature  bas  remedied  the  injuries  as  far  as  it  catf,  and  whatever  remains  to 
make  the  cure  complete  is  to  be  supplied  b;  the  applicant  himself  in  going  to 
work  and  giving  his  limbs  the  use  which  alone  would  effect  his  complete  restora- 
tion, compensation  should  l>e  discontinued. 

The  facts  are  stated  in  the  opinion.  An  award  was  made  for  six 
and  six  sevenths  weeks  temporary  total  disability,  amounting  to  seventy- 
sftven  dollars  and  fifteen  cents  ($77.15). 

William  Durham,  attoroey,  for  Applicant. 
n.  W.  Kidd,  attorney,  for  Defendants. 

On  the  23d  of  May,  while  engaged  in  enacting  a  scene  while  in  the 
employment  of  the  New  York  Motion  Picture  Company,  the  applicant  in 
this  case,  having  ridden  along  the  crest  of  a  high  bluff,  and  finding  that 
the  bank  was  slipping  from  under  his  horse,  jumped  from  his  horse 
and  rolled  down  the  bluff  for  a  distance  of  about  two  hundred  feet, 
striking  against  different  objects  in  his  descent  and  suffering  a  disloca- 
tion of  his  left  shoulder  and  severe  lacerations  and  contusions.  There 
is  no  dispute  as  to  the  fact  of  injury  or  of  employment,  but  a  contro- 
versy arose  between  the  applicant  and  the  insurance  carrier  relative 
to  the  extent  of  the  disability  and  the  wages  paid. 

Applicant's  contract  of  hire  was  for  himself  and  horse  and  he  was 
to  receive  five  dollars  ($5.00)  per  day.  The  evidence  establishes  the 
fact  that  in  such  employments  the  rider  is  valued  at  three  dollars 
($3.00)  per  day  and  the  horse  at  two  dollars  ($2.00).  It  is  manifestl.v 
improper  to  allow  as  wages  the  value  of  the  hire  of  the  horse,  that  being 
an  income  on  the  capital  invested  and  not  for  the  personal  services  of 
the  rider.  While  there  is  no  absolute  standard  of  wage  for  man  and 
horse  separately,  we  think  that  the  evidence  shows  that  the  general 
experience  of  motion  picture  companies  in  the  vicinity  of  Los  Angeles 
makes  this  division  reasonable  and  we  have,  therefore,  fixed  applicant's 
average  annual  earnings  at  three  hundred  (300)  times  the  daily  wage 
of  three  dollars  ($3.00),  or  nine  hundred  dollars  ($900.00). 

With  reference  to  the  continuation  of  disability,  we  have  taken  as 
conclusive  the  evidence  of  Dr.  S.  J.  Quint,  whom  applicant  called  in  to 
treat  him  after  discharging  Dr.  S.  M,  Alter  and  Dr.  Joseph  Jacobs. 
No  doubt  some  discomfort  existed  after  the  25th  of  July,  but  the  Work- 
men's Compensation,  Insurance  and  Safety  Act  does  not  allow  indem- 
nity for  mere  discomfort,  but  only  for  disability  to  labor,  nor  is  this 
disability  confined  merely  to  doing  just  what  the  injured  man  was 
doing  at  the  time  of  his  injury,  but  includes  whatever  he  could  do  in 
any  form  of  employment  that  might  come  to  his  hand  or  which  he,  by 
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the  exercise  of  reasonable  diligeoce,  might  be  able  to  obtain.  It  Beems 
from  the  testimony  of  Dr.  Quint  that  by  the  25th  of  July  nature  had 
remedied  the  injuries  inflicted  as  far  as  nature  could  and  that  whatever 
remained  to  make  the  cure  complete  and  remove  all  discomfort  was 
necessary  to  be  supplied  by  the  applicant  himself  in  going  to  work  and 
giving  his  limbs  the  use  which  alone  would  effect  his  complete  restora- 
tion to  bodily  health.  Dr.  Quint  had  treated  applicant  constantly  from 
the  25th  of  May  until  the  25th  of  July,  when  he  dischai^ed  him  as 
practically  cured  and  was  certainly  in  position  to  know  when  such  cure 
was  effected. 

A.   J.   PiLLtjBUBr, 

Will  J.  French, 
Commissioners. 


(No.  469— October  30,  1914.) 

(Chapter  I7fl.  Laws  1913.) 
lIARKIi-n-r   JANSKN, 

CouRiJE  OF  Empix)yment — RETURNING  TO  PREMISES  OF  Employbb. — Wberc  a  mov- 
ing pioture  actrosa  has  been  sent  out  from  the  atudio  witb  the  other  members  of 
the  company  Co  produce  a  scene  a  batf  mile  awaj,  and  is  injured  while  retumine 
to  the  studio  on  horseback  to  put  on  her  street  clothea,  such  injury  is  received 
while  the  employee  ia  acting  in  the  course  of  her  employmeut. 

Wilful  Misconduct — Findino  of  Fact. — Evidence  held  not  to  establish  the  fact 
that  the  applicant  was  forbidden  to  ride  back  to  the  studio  on  horseback  because 
she  was  regarded  as  unable  to  control  the  horse  and  would  be  in  some  danger  it 
she  rode  it  At  the  most  the  evidence  shows  merely  a  misunderstanding  between 
the  parties  as  to  the  instructions  given  her,  which  does  not  fulfill  the  burden  ot 
proof  on  the  employer  to  prove  the  wilful  violation  of  a  safety   rule. 

The  facts  are  stated  in  the  opinion.  Compensation  was  awarded  for 
one  and  four  sevenths  weeks'  temporary  total  disability,  amounting  to 
the  sura  of  nineteen  dollars  and  sixty-four  cents  ($19.64).  No  award 
was  made  for  the  medical  expenses  of  the  applicant  for  the  reason  that 
the  defendants  were  not  given  opportunity  to  furnish  such  treatment 
although  they  were  prepared  to  do  so. 

Harriett  Jansen,  in  propria  persona,  for  Applicant. 

E.  D.  Horkheimtr,  secretary,  for  Defendant. 
The  applicant  in  this  case,  Harriett  Jansen,  was  a  moving  picture 
actress  and  on  the  25th  of  June,  1914,  was  in  the  employment  of  the 
defendant  in  the  studio  at  Long  Beach,  Miss  Jansen  was  engaged  in 
the  production  of  a  scene  on  Ocean  avenue  about  half  a  mile  from  the 
studio.  The  scene  was  finished  at  about  four  o'clock  in  the  afternoon 
whereupon  it  was  necessary  for  Miss  Jansen  to  return  to  the  studio  in 
order  to  change  her  eastume,  from  the  one  she  had  worn  during  the 
performance,  to  her  ordinary  clothes.    Instead  of  availing  herself  of  the 
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automobile  furnished  by  the  managemeDt,  and  in  which  there  was 
accommodation  for  her,  she  returned  to  the  studio  on  horseback,  riding 
the  horse  she  had  used  during  the  performance.  On  the  way  back  she 
fell  or  was  thrown  from  the  horse  and  was  injured.  Defendant  denies 
liability  for  compensation  and  alleges  that  Miss  Jansen  rode  the  horse 
in  direct  disobedience  to  the  order  of  the  manager  that  she  return  in 
the  automobile.  The  question  at  issue,  therefore,  is  whether  or  not  her 
injury  resulted  from  her  wilful  misconduct  in  intentionally  disobeying 
a  direct  and  unequivocal  command  not  to  ride  the  horse,  but  to  return 
in  the  automobile. 

There  is  conflict  of  testimony  in  this  case.  Miss  Jansen  testifies 
positively  that  she  told  Mr.  Taylor,  the  producing  director,  of  her  inten- 
tion to  ride  the  horse  back  to  the  studio,  whereupon  he  replied  "It  is  up 
to  you.  Miss  Jansen,  to  ride  back  in  the  machine  or  on  the  horse,"  or 
"It  is  up  to  you;  there  is  the  machine,"  and  she  denies  positively  that 
either  he  or  anybody  else  forbade  or  commanded  her  not  to  ride  the 
horse. 

Mr.  W.  J.  Taylor,  the  producing  director,  testifies  that  it  is  not  bis 
belief  that  Miss  Jansen  asked  permission  to  ride  the  horse,  but  said  "I 
arti  going  to  ride  the  horse,"  or  "I  think  I  will  ride  the  horse."  Where- 
upon he  said  "No,  you  are  to  go  back  in  the  machine,"  and  that  that 
is  all  that  was  said  on  the  subject. 

Air.  Rowland  Groom,  assistant  camera  man,  who  heard  the  conversa- 
tion, testifies  that  he  could  not  swear  to  the  words  used  but  thinks  Mr. 
Taylor  told  Miss  Jansen  to  ride  back  in  the  machine  and  that,  at  any 
rate,  that  was  his  understanding  of  the  purport  of  the  conversation. 
At  all  events.  Miss  Jansen  rode  off  on  the  horse,  fell  from  it  and  was 
injured  as  stated. 

The  burden  of  proof  of  wilful  misconduct  is  upon  the  defendant. 
That  is,  the  wilfulness  of  the  alleged  misconduct  is  formally  to  be  estab- 
lished by  the  defendant  and  such  misconduct  must  involve  a  wilful  vio- 
lation of  an  order  made  by  a  power  having  authority  and  enforced  with 
diligence.  There  is  no  convincing  preponderance  of  evidence  that  Mr. 
Taylor  ordered  or  commanded  Miss  Jansen  to  ride  in  the  automobile 
and  that  he  specifically  forbade  her  to  ride  the  horse.  There  is  room 
for  a  misunderstanding  on  her  part  of  what  he  said  and  the  evidence 
of  Rowland  Groom  is  too  indefinite  and  uncertain  to  resolve  the  diffi- 
culty in  favor  of  the  young  lady's  misconduct  in  view  of  the  fact  that 
the  evidence  of  her  employers  was  that,  theretofore,  she  had  always 
been  obedient  to  orders  and  had  manifested  no  wilful  inclination  to 
disobey  instruction  or  command. 

Mr.  Taylor  gave  as  his  reason  for  not  wishing  Miss  Jansen  to  ride  the 
horse  that  his  obsenation  of  her  riding  while  on  duty  showed  him  that 
she  could  not  handle  a  horse  properly  and  would  be  in  danger  if  she 
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undertook  to  ride  bach  over  the  asphalt  pavement.  If  those  were  his 
considerations  he  should  have  brooked  no  disobedience  and  left  oppor- 
tunity for  no  misunderstanding  of  his  direct  command  and  would  have 
been  justified  in  taking  the  horse  by  the  bridle  and  compelling  Miss 
Jansen  to  dismount.  On  the  whole,  we  can  not  regard  the  fact  of  mis- 
conduct as  being  clearly  established  by  the  evidence  in  this  case  and 
especially  so  with  reference  to  the  wilfulness  of  such  misconduct  if  mis- 
conduct there  was. 

With  reference  to  the  claim  for  medical  attention  furnished  to  cure 
and  relieve  Miss  Jansen  from  the  effect  of  her  injuries,  we  find  that  the 
employers  did  not  receive  proper  notice  of  the  accident  nor  injury  and 
were  not  given  opportunity  to  furnish  such  medical  and  hospital  treat 
ment,  although  they  were  ready  and  prepared  so  to  do  and,  conse- 
quently, no  award  is  made  for  the  payment  of  the  medical  services 
rendered  her  as  a  part  of  the  compensation. 

A.    J.   PiLLSBITRY, 

Will  J,  French, 

Commissioners. 


(No.  589— November  4, 1914.) 
(Chapter  176.  Iaws  1911.) 


F.  F.  Atkinson,  attorney,  for  Applicant. 

C.  0.  Hawlcy,  casualty  manager  of  defendant  Fidelity  and  Deposit 
Company  of  ilaryland,  for  Defendants. 
Frank  Paskade,  husband  of  the  applicant  herein,  was  employed  hy 
the  defendant  Rosa  Construction  Company  in  Sacramento,  upon  a  pile 
driver.  On  October  1,  1914,  he  was  injured  by  a  yoke  dropping  and 
striking  him  upon  the  head,  causing  a  fracture  of  the  skull.  Death 
resulted  on  October  4th  from  his  injuries.  The  only  issue  raised  by 
this  application  for  a  death  benefit  was  as  to  the  extent  of  doi>endency 
of  Margaret  Paskade,  his  widow,  and  the  advisability  of  making  a  lump 
sum  settlement.  The  Commission  found  that  the  applicant  was  the 
widow  of  the  deceased  employee  and  was  living  with  him  as  his  wife 
at  the  time  of  his  injury  and  death.  She  was  therefore  awarded  a 
death  benefit  of  three  times  the  average  annual  earninijs  of  the  deceased, 
amounting  to  $4,200,00,  payable  at  the  rate  of  $17.50  per  week  for  two 
hundred  forty  weeks.  The  applicant  de.siring  to  receive  the  money  in 
a  lump  sum  to  take  her  back  to  her  relatives  in  New  York,  the  last 
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fifty-nine  weekly  payments  were  ordered  commuted  to  a  lump  sum 
payable  forthwith,  the  present  value  of  said  payments  amounting  to 
$816.45. 

H.  h.  White, 
Secretary. 


(No.  348— November  7,  1914.) 
(Ch^ter  ITS,  Laws  1913.) 


W.  J.  Mooney,  in  propria  persona,  for  Applicant. 
J.  Karl  Lobdell,  attorney,  tor  Defendants. 
W.  J.  Mooney,  applicant  herein,  was  employed  as  a  laborer  in  Los 
Angeles  by  the  defendant  Unit  Constriietion  Company.  On  April  4th 
of  this  year  he  received  an  injury  to  his  hand  and  finger  while  holding 
on  to  a  load  of  roek  which  was  being  dumped,  in  an  endeavor  to  prevent 
it  from  being  discharged  upon  another  workman.  Medical  treatment 
was  furnished  by  the  defendant,  and  corapeDsation  paid  up  to  July  Uth, 
when  it  was  discontinued  on  the  ground  that  the  applicant  had  com- 
pletely recovered.  The  only  question  raised  in  this  application  was  as 
to  the  duration  of  the  disability  and  whether  any  permanent  injury 
had  residted  from  the  accident.  The  Commission  found  that  no  perma- 
nent injury  had  been  sustained,  but  awarded  compensation  for  a  period 
of  fourteen  and  six  sevenths  weeks  disability  up  to  and  including 
July  31st.  A  temporary  partial  disability  was  also  awarded  com- 
mencing with  August  1st,  payable  at  the  rate  of  $5.62  per  week  until 
the  termination  of  the  disability  or  further  order  of  this  Commission. 

il.   L.   WlIITE, 

Secretary. 


{So.  372— November  7,  1914.) 

(Chapter  17S,  Laws  1913.) 

L.  B.  HUNTINGTON,  AppUca.it,  vs.  OSCAR  PARLIKR,  Defendant. 

L.  E.  Huntington,  in  propria  j'cr.iona,  for  Applicant. 

B.  V.  licppij,  attorney,  for  Defendant. 

The  applicant,  L.  E.  Huntington,  was  employed  by  defendant  Parlicr 

as  a  carpenter.     "While  working  on  the  coast  ruction  of  a  bridge  near 

Claremont,  the  applicant  sustained  a  fall  on  March  10,  1914,  which 

fall  is  alleged  to  have  caused  a  broken   rib  and  an   injury  to  the 

hip.    The  employer  was  not  notified  of  the  accident  and  the  employee 

kept  on  working  for  several  mcmth.'!,  receiving  some  medical  treatment 

during  a  portion  of  that  time.    His  claim  for  compensation  was  resisted 
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on  the  ground  that  no  accident  occurred  as  claimed ;  that  at  least  there 
was  no  disability  beyond  the  waiting  period  of  two  weeks,  and  that 
the  employer  had  no  notice  within  the  time  prescribed  by  law  and  was 
prejudiced  by  the  failure  to  give  notice.  After  the  taking  of  much 
testimony,  some  of  which  tended  to  show  that  the  applicant  was  a 
neurasthenic,  the  Commissioner  found  that  the  applicant  was  injured 
on  March  10,  1914,  as  alleged,  but  that  the  employer  had  no  notice  or 
knowledge  of  the  accident  within  the  time  prescribed  by  law,  and  that 
the  injury  did  not  in  fact  cause  any  loss  of  earnings.  Compensation 
was  accordingly  denied  both  for  disability  and  for  medical  expenses, 
the  evidence  further  showing  that  the  employer  did  not  have  an 
opportunity  to  furnish  medical  treatment. 

H.  L.  White, 
Secretary. 


(No.  380— November  7,  1914.) 
(Chapter  176,  Laws  1913.) 


Harry  A,  Goldman,  attorney,  for  Applicant. 

Frank  17.  Rowland,  for  Defendants. 
The  applicant  herein  was  injured  on  April  17,  1914,  while  working 
as  a  tinsmith  for  defendant  American  Beet  Sugar  Company,  at 
Chino.  While  working  on  certain  pipes,  his  thumb  was  caught 
between  the  pipes  and  some  machinery,  and  crushed.  Medical  treat- 
ment was  furnished  by  the  employer  for  ninety  days  following  the 
accident.  The  injury  was  at  first  wrongly  diagnosed  as  a  bruise,  it 
subsequently  being  determined  that  the  bone  was  fractured.  The 
applicant  continued  at  work  for  a  considerable  period  of  time  after 
the  injury,  later  quitting  on  account  of  inability  to  keep  up  with  the 
work.  The  only  issue  raised  by  this  application  was  as  to  the  duration 
of  the  disability.  The  Commission  found  that  the  applicant  sustained 
a  temporary  total  disability  for  five  days  following  the  accident,  for 
which  no  compeiLsation  was  awarded,  and  a  temporary  partial  disability 
for  nine  and  six  sevenths  weeks  following  the  time  when  he  quit  work. 
Compensation  was  alloivod  at  the  rate  of  $8.00  per  week  for  such 
temporary  partial  di.sahility,  the  total  amount  of  compensation  equalling 
$78. S6.  An  attorney's  fee  was  allowed  to  the  attorney  of  the  injured 
employee  applicant  in  the  sum  of  $5.00. 

H.  L.  WaiTE, 
Secretary. 
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(No.  406— November  7,  1914.) 
(Chapter  ITG,  Laws  1913.) 
ROBERT  McALEER.  Applicant,  vs.  CRESMER  MANUFACTURING  COMPANY, 
AND  LONDON  AND  LANCASHIRE  GUARANTEE  AND  ACCIDENT  COM- 
PANT,  DefendanU. 

Robert  McAleer,  in  propria  persona,  for  Applicant. 

Mr.  John  Cross,  for  defendant  Cresmer  Manufacturing  Company. 

John  J.  Hayden,  attorney,  for  London  and  Lancashire  Guarantee 
and  Accident  Company. 
The  applicant  was  injured  on  May  13,  1914,  by  straining  his  back 
while  pulling  a  heavy  timber  by  ropes  up  to  the  platform  where  he  was 
working.  At  the  time  of  the  injury  he  was  employed  as  a  carpenter  in 
Claremont,  on  the  construction  of  a  building  being  erected  by  the 
Creamer  Manufacturing  Company.  The  employer  denied  liability 
on  the  ground  that  it  was  not  satisfied  that  any  accident  had  occurred 
in  the  course  of  its  employment,  and  on  the  further  ground  that 
the  subsequent  disability  of  the  applicant  was  not  due  to  such  accident, 
if  any.  The  evidence  clearly  established  the  fact  of  a  straining  at  the 
time  and  place  alleged,  but  left  the  question  of  the  nature  and  extent 
of  the  disability  in  some  doubt.  The  applicant  was  accordingly  directed 
to  submit  himself  to  a  medical  examination  at  the  hands  of  several 
physicians  appointed  by  the  Industrial  Accident  Commission  for  this 
purpose.  The  report  of  these  physicians,  submitted  on  October  19, 
1914,  tended  to  show  that  the  disability  existing  at  that  time  was  due 
to  muscular  strain  involving  a  tearing  of  the  muscles  supporting  the 
spinal  column,  and  not  to  rheumatism,  as  claimed.  Compensation  was 
accordingly  awarded  at  the  rate  of  $7.50  per  week,  to  be  paid  until  the 
termination  of  the  disability  or  the  further  order  of  the  Commission. 
The  applicant  was  further  awarded  the  reasonable  value  of  the  medical 
and  surgical  services  rendered  to  him  during  the  ninety  days  following 
the  accident. 

H.  L.  White, 
Secretary. 


(No.  410— November  7,  1914.) 
(Chapter  1T6.  Laws  1913.) 

RUTH  GORDON  GRANT  and  LUDOVIC  C.  F.  GRANT,  ApplicanU,  ts.  A.  P. 
MICHAEL  NARLLVN.  and  FIDELITY  AND  DI-:i'OSIT  COMPANY  OF 
MARYLAND,  Be^fndants, 

Phoximatb  Cause — I^ss  op  Siqiit  dy  Ui.cebation  ov  Eie. — Where  the  erideDCe 

dcfiDitely  shows  that  foreign  substnncea  wore  introduoed  into  the  eye  of  the  appli- 
cHnt  while  workinK  id  the  coiirsp  of  his  omplojiDcnt.  such  substances  subsequent!; 
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CBUBing  irritation,  resulting  tQ  ulceratioD  and  the  Iobb  of  the  sight  of  the  eye. 
Held,  that  the  loss  of  sight  was  proximate);  caused  by  Etccident  arising  oat  of  the 
employmeat. 

Ruth  Gordon  Grant  and  Ludovic  C.  F.  Grant,  in  propria  persono, 
for  Applicants. 

Alfred  H.  McAdoo,  attorney,  for  defendant  Narlian. 

J.  Crider,  Jr.,  attorney,  for  defendant  Fidelity  and  Deposit  Com- 
pany of  Maryland. 
Ludovic  C.  P.  Grant,  employed  as  a  chauffeur  by  defendant  Narlian, 
claimed  that  on  July  21,  1914,  while  driving  his  employer's  car  in  the 
course  of  his  employment,  he  got  some  foreign  substances  into  his  eye. 
The  foreign  bodies  fastened  upon  the  cornea,  causing  irritation  which 
subsequently  resulted  in  ulcers,  destroying  the  sight  of  the  eye.  The 
eye  was  subsequently  enucleated.  This  application  was  filed  by  the 
sister  of  the  injured  employee,  Ruth  Gordon  Grant,  he  being  at  the 
time  in  the  hospital.  Subsequently  he  was  joined  as  eoapplicant  by 
order  of  the  Commission.  Liability  for  compensation  was  denied  on 
the  ground  that  the  disability  was  not  due  to  any  accident  occurring 
in  the  course  of  the  employment.  After  taking  considerable  testi- 
mony, the  Commission  found  that  the  cause  of  the  ulcers  was  the  intro- 
duction of  foreign  bodies  into  the  applicant's  eye  during  the  course  of 
his  employment,  as  claimed.  A  permanent  partial  disability  was 
awarded  upon  the  basis  of  a  26  per  cent  disability,  entitling  the  appli- 
cant to  65  per  cent  of  his  average  weekly  wages  for  a  period  of  one 
hundred  four  weeks.  The  total  amount  of  indemnity  equalled  the  sum 
of  $974.48. 

H.  L.  White, 
Secretary. 


(No.  411— November  7, 1914.) 

(Chapter  176.  Laws  1913.) 
KATG  REZO.  Applicant,  vs.  MARTIN  PETROVICH.  alias  MIKE  PETROVICH, 
ALIAS   MIKB   MILLER,   and   SOUTHWESTERN    SURETTY    INSIIRANCB 
COSfPANY,   AND   C.   A.    MCNEIL   &   COMPANY    and   UNITED   STATES 
FIDELITY  AND  GUARANTY  COMPANY,  DejcndanU. 

Kate  Rezo,  in  propria  persona,  for  Applicant. 
Martin  Petrovick,  in  propria  persona. 

W.  0.  Morton,  attorney,  for  defendant  Southwestern  Surety  Insur- 
ance Company. 
0.  A.  McNeil,  for  defendant  C.  A.  McNeil  &  Company. 
G.  F.  Cleveland,  adjuster,  for  defendant  United  States  Fidelity 
and  Guaranty  Company. 
Steve  Rezo,  husband  of  the  applicant  herein,  was,  on  July  1,  1914, 
employed  in  digging  a  tunnel  under  a  street  in  Los  Angeles,  for  the 
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purpose  of  making  a  Bewer  connection.  The  tunnel  collapsed,  burying 
him  and  causing  instant  death.  The  only  issue  presented  by  this  appli- 
cation for  a  death  benefit  was  as  to  whether  the  employer  of  the 
deceased  at  the  time  of  the  death  was  Mike  Petrovieh,  a  snb-coutraetor, 
or  C.  A.  McNeil  &  Company,  having  general  chaise  of  a  portion  of 
the  work  being  done.  The  evidence  clearly  established  that  Mr. 
Petrovieh  had  the  contract  for  the  installation  of  the  work  at  the  place 
where  the  accident  occurred.  An  award  was,  therefore,  rendered 
against  the  defendants  Mike  Petrovieh  and  Southwestern  Surety  Insur- 
ance Company,  in  the  sum  of  $2,700.00,  payable  at  the  rate  of  $11.25 
per  week  for  two  hundred  forty  weeks.  No  sufBeient  cause  being  shown, 
the  request  for  a  commutation  to  a  lump  sum  was  denied.  The  defend- 
ants C.  A.  McNeil  &  Company  and  United  States  Fidelity  and  Guar- 
anty Company  were  freed  from  all  liability. 

H.  L.  White, 
Secretary. 

(No.  418— November  7, 1914.) 

(Chapter  176,  Laws  1913.) 
MRS.  MAIiy  BAROZZr,  Applicant,  vs.  BEETIN  &  LEPORI  COMPANY  (a  cor- 
poration), Defendant. 

Skttlement  Bbtweer  Emploteb  and  Employee — Validity  Of. — The  execution  of 
a  release  in  futl  of  liability  for  compensBtioQ  b;  an  injured  employee,  iu  coDsid- 
eration  of  the  payment  of  a  sum  of  money,  is  not  binding  in  the  absence  of  ap' 
proval  thereof  by  the  OommiBsion.  If  there  is  no  such  approval,  an  applieation 
may  bo  subsequently  filed  with  this  CommisaioD  and  the  lotal  amount  which  may 
be  due  to  the  applicant  under  the  law  will  be  awarded,  deducting  therefrom  any 
payments  previouBly  made. 

Charles  F.  O'Callagkan,  attorney,  for  Applicant. 

A.  Heynemann,  attorney,  for  Defendant. 
The  applicant,  Mrs.  Mary  Barozzi,  claimed  to  have  been  injured  on 
May  11, 1914,  while  working  in  the  employment  of  the  defendant  Berlin 
&  Lepori  Company,  as  a  bottler.  The  accident  was  caused  by  the  finger 
of  the  applicant  being  caught  in  a  bottling  machine,  causing  a  con- 
tusion about  the  nail  and  subsequent  ulceration.  Liability  for  compen- 
sation was  denied  by  the  employer  on  the  ground  that  no  disability  had 
resulted  from  the  accident  and  that  it  had  had  no  notice  or  opportunity 
to  furnish  medical  services.  A  further  defense  was  that  the  claim  had 
previously  been  compromised  with  the  defendant,  the  latter  executing 
a  release  in  full  upon  the  payment  of  a  certain  sum  of  money.  The 
Commission  found  that  the  applicant  had  been  disabled  from  working 
for  approximately  five  weeks  as  a  result  of  the  ulceration,  that  the 
defendant  had  had  notice  of  the  accident  within  the  time  prescribed  by 
law  and  had  had  sufficient  opportunity  to  furnish  medical  attention. 


.-,00' 


,glc 


INDUSTRIAL  ACCTOBNT  COMMISSION  DEaSIONS.  485 

The  contract  of  settlement  was  disregarded  and  an  award  made  in  favor 
of  the  applicant  in  the  sum  of  $16.86,  this  amount  representing  a  total 
disability  benefit  for  three  weeks.  The  applicant  was  also  awarded  the 
sum  of  $37.50  to  be  paid  to  her  physician  for  his  services, 

H.  L.  Whitb, 
Secretary. 


(No.  419~November  7, 1914.) 

(Chapter  ITS,  Lans  1913.) 


AuouNT  OF  DisABiLiTT  AwAitD — RioHT  TO  A  SET-OFf. — The  CotDmisBioD  has  DO 
autbority,  under  the  WorkmCD's  CompensatioQ,  Insurauce  and  Safety  Act.  to 
allow  deductions  to  be  made  from  the  amount  of  an  award  for  debts  owed  by  the 
injured  employee  to  the  employer,  where  such  debts  do  not  arise  out  of  the  pay- 
ment in  advance  or  account  of  compensation  due  for  his  injury. 

Wm.  Franklin  Cason,  in  propria  persona,  for  Applicant. 

D.  E.  Stubbs,  adjuster,  for  Defendants. 
Wm.  Franklin  Cason  was  injured  on  April  15,  1914,  by  a  fall  from  a 
ladder.  At  the  time  of  the  accident  he  was  employed  at  Visalia,  as 
a  laundryman  by  the  defendant  Star  Laundry.  The  accident  was 
stated  to  have  caused  a  fractured  rib  and  the  tearing  loose  of  a 
tendon  in  his  back.  Tiie  defendant  resisted  liability  on  the  grotmd  that 
the  applicant  had  not  sustained  any  disability  lasting  more  than  six 
days  as  a  result  of  his  fall,  and  on  the  further  ground  that  the  applicant 
was  indebted  to  the  defendant  on  other  transactions  to  an  extent  greater 
than  any  liability  for  compensation.  The  Commission  found  that  the 
applicant  had  been  seriously  disabled  as  a  result  of  his  fall,  and  awarded 
compensation  for  a  disability  of  eleven  weeks,  amounting  to  $68.75. 
No  allowance  was  made  for  any  indebtedness  Twed  by  the  applicant  to 
the  defendant,  except  for  such  sums  as  might  have  been  paid  on  account 
of  said  disability  indemnity.  The  applicant  was  further  awarded  his 
reasonable  medical  expenses  for  the  ninety  days  following  the  injury. 

H.  L.  WnrrE, 
Secretary. 
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(No.  428— November  7,  1914.) 

(Chapter  1T«,  IJaws  1S13.) 

M.  G.  SULENTA.  Applicant,  n.  OTIS  ELEVATOR  COMPANY,  AND  EMPLOT- 

EBS'  LIABILITY  ASSURANCE  CORPORATION,  LIMITED,  Defendant: 

M.  6.  Sulenta,  in  propria  persona,  for  Applicant. 

E.  C.  Huntington,  attorney,  for  Defeodants. 
M.  G,  Sulenta,  the  applicant  in  this  proceeding,  claimed  to  have  been 
injured  on  May  28,  1914,  while  working  in  Los  Angeles,  in  the  employ- 
ment of  the  defendant  Otis  Elevator  Company,  The  accident  ocearred 
while  he  was  cleaning  a  drum,  his  fingers  being,  caught  between  some 
cables  and  the  drum.  The  injuries  consisted  in  the  loss  of  the  thumb 
and  index  finger  of  the  left  hand  at  the  proximal  joint.  The  only  issue 
raised  in  this  proceeding  was  as  to  the  proper  rating  to  be  given  for 
his  permanent  partial  disability  and  the  amount  of  compensation  due 
thereon.  The  Commission  found  that  the  applicant  had  received  a 
permanent  partial  disability  equalling  twenty-four  and  a  half  per  cent 
of  total  disability.  An  award  was  therefore  made  at  the  rate  of  $20.83 
per  week,  payable  for  ninety-eight  weeks,  and  amounting  to  the  total 
sum  of  $2,041.34. 

H.  L.  WHrrB, 
Secretary. 


(No.  430— November  7,  1914.) 

(Chapter  17e.  L.awa  1913.) 
BURTON  B.  MOYB,  Applicant,  vs.  SELBY  SMELTING  AND  LEAD  COMPANY, 

Defendant. 

Burton  B.  Moyc,  i)i  propria  persona,  for  Applicant. 

E.  B.  Braden,  vice-president,  and  Mr.  Gardiner,  for  Defendants. 
In  this  case  the  only  issue  involved  was  as  to  the  extent  and  duration 
of  the  injury  caused  by  an  accident  occurring  on  June  8,  1914,  at  the 
plant  of  the  defendant  at  Selby.  The  injured  employee,  Burton  B. 
Moye,  was  employed  as  foreman  in  this  plant,  and  while  working 
on  a  ladder  over  a  boiler,  fell  and  broke  one  rib.  Mr,  Moye  con- 
tinued at  work  for  approximately  a  month  after  the  accident,  receiv- 
ing medical  treatment  during  this  time,  subsequently  leaving  the 
employment.  At  the  time  of  the  hearing,  he  complained  of  severe  pains 
across  the  chest,  due  to  the  fracture.  The  employer  denied  that  his 
present  disability,  if  any,  was  due  to  the  alleged  accident.  A  medical 
reference  was  ordered  by  the  Commission.  The  physician  appointed 
for  the  purpose  of  making  the  examination,  reported  that  there  was  no 
present  evidence  of  any  fracture  and  that  the  present  disability  was 
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due  to  intercostal  Deuralgia,  not  the  result  of  an  accident.  The  Com- 
mission, therefore,  found  that  there  was  no  disability  lasting  beyond  the 
waiting  period  of  two  weeks,  and  denied  compensation. 

H.  L.  White, 

Secretary. 


(No.  445— November  7, 1914.) 

{Chapter  1T6,  Lawa  1913.) 


William  Barcham,  in  propria  persona,  for  Applicant. 
S.  L.  Dunnigan,  attorney,  for  Defendant. 
"William  Bareham  was  on  the  8th  day  of  June,  1914,  employed  as  a 
supernumerary  in  the  staging  of  a'  pioneer  scene  by  the  defendants,  a 
moving  picture  concern.  While  crossing  the  continent  in  a  prairie 
schooner  as  a  pioneer,  the  party  being  hotly  pursued  by  Indians,  the 
wagon  lurched  violently,  throwing  the  applicant  out.  The  fall  caused 
an  injury  to  his  left  hand  and  shoulder,  and  bruises  and  sprains  to  th^ 
back.  Medical  assistance  was  furnished  by  the  employer  and  the  man 
pronounced  able  to  return  to  work  within  a  week.  Claiming,  however, 
that  he  had  received  serious  internal  injuries  lasting  for  several  months, 
the  employee  filed  this  application  for  compensation.  After  the  taking 
of  testimony  as  to  the  way  in  which  the  accident  occurred  and  the 
nature  of  the  injuries  as  found  by  the  attending  physician,  and  after 
medical  examination  by  a  physician  appointed  by  the  Commission  for 
this  purpose,  it  was  determined  that  no  disability  was  caused  by  the 
accident  exceeding  the  waiting  period  of  two  weeks.  Compensation 
was  accordingly  denied.  The  defendants  also  resisted  liability  on  the 
ground  that  the  applicant,  being  hired  for  that  day  only,  was  a  casual 
employee.     No  opinion  was  expressed  upon  this  point. 

H.  L.  Whitb, 
Secretary. 

{No.  451— November  7, 1914.) 

(Chapter  ITfi.  Lawa  1S13,) 
C.  J.  MARTIN,  Applicant,  vs.  PACIFIC  ENGINEERING  AND  CONSTRUCTION 
COMPANY.  AND  GUARDIAN  CASUALTY  AND  GUARANTY  COMPANY. 

DelendaaU. 

C.  J.  Martin,  in  propria  persona,  for  Applicant. 

Defendants  were  not  present  nor  rppre.sented. 
The  applicant.  C.  J.  Martin,  was  injured  on  July  21,  1914,  by  a  fall 
while  working  in  a  rock  quarry  near  Bayside.     The  accident  caused 
a  sprain  of  the  right  hand,  lasting  for  several  weeks.     This  appli- 
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cation  was  not  directly  resisted  by  the  defendants,  the  latter  claiming 
merely  that  they  had  no  knowledge  of  the  circumstanees  surrounding 
the  alleged  accident.  Medical  treatment  was  furnished  by  the  Union 
Labor  Hospital  at  Eureka  at  the  expense  of  neither  the  applicant  nor 
defendant.  The  evidence  of  the  applicant  showed  that  the  accident 
had  occurred  as  claimed.  No  evidence  to  the  contrary  being  presented 
by  the  defendants,  an  award  was  made  for  a  temporary  total  disability  of 
three  and  three  sevenths  weeks  amounting  to  twenty-eight  dollars  and 
ninety-four  cents  ($28.94). 

H.  L.  Whitb, 
Secretary. 

Note. — Following  the  decEBion  In  thia  ciise.  the  appllrnnt  requested  tlint  a  reheurliiE 
be  grunli'il  upon  the  ground  that  his  disiiblllty  hnd  Incrensed  iind  was  still  exIntinE 
lit    lh»   dnie   of   the    reiiupst.     The   iippJIt'iitlon    wna   Rranted   nnd   teatlmony   taken   a.1 


(No.  452— November  7, 1914.) 

(Chapter  176,  L.awfl  1913.) 

»  EM- 

G.  W.  Brewer  was  employed  on  and  about  the  28th  day  of  May,  1914, 
by  the  defendant  Baer  Investment  Company,  in  Los  Angeles,  as  a  car- 
penter. While  working  at  his  trade  on  this  day  a  scaffolding  upon 
which  he  was  standing  collapsed,  causing  him  to  fall  a  distance  of 
twenty-two  feet.  The  injury  resulted  in  broken  arches  of  both  feet. 
Medical  attention  was  furnished  by  the  defendant  Employers'  Liability 
Assurance  Company,  and  compensation  paid  for  a  disability  of  seven 
weeks.  The  only  question  raised  by  this  application  is  as  to  whether 
there  was  any  disability  after  the  period  for  which  compensation  was 
paid.  After  the  taking  of  testimony,  the  Commission  found  that  the 
applicant  had  sustained  a  temporary  partial  disability  lasting  from 
July  31  until  September  25,  1914,  a  period  of  eight  weeks,  in  addi- 
tion to  the  period  for  which  compensation  had  been  paid  by  the  defend- 
ants. An  award  was  made  at  the  rate  of  $5.85  per  week  for  the  said 
eight  weeks. 

H.  L.  Whitb, 
Secretary. 
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(No.  455— November  7,  1914.) 
(Chapter  17«,  Laws  1913.) 
RRNEST  DREYER,  Applic. 


I'romuate  Cause — iNrEcrioK. — Where  the  evidence  shows  that  an  employee  re- 
ceived an  abrasion  and  bruise  of  bis  ring  fiDger  and  that  od  the  third  daj  fol- 
lowing the  hand  began  to  swell  as  a  result  of  Infection  setting  in,  such  infec- 
tion and  the  d liability  resulting  therefrom  is  proiiniately  caused  by  the 
accident. 

lo. — Pailcbe  of  Employee  to  Pbovide  First  Aid  Tbeatheht. — Where  au  em- 
ployer fails  to  make  arraagenents  for  or  to  instruct  his  worltingmen  as  to  what 
is  to  be  done  in  the  way  of  Grst  aid  treatment,  and  infection  arises  out  of  acci- 
dents received  in  the  course  of  the  employment,  such  failure  can  not  ptijperly 
be  said  to  render  such  infection  proximately  caused  by  the  accident  if  it  would 
not  be  a  proiimate  result  without  such  failure.  Nevertheless,  an  employer  will 
avoid  the  possibility  of  heavy  expense  by  wounds  becoming  infected  if  he  will 
make  arrangements  for  such  first  aid  treatment. 

The  facta  are  stated  in  the  opinion.  Compensation  was  awarded  for 
a  temporary  total  disability  lasting  up  to  and  beyond  the  date  of  the 
hearing  in  the  ease.  The  payments  up  to  the  date  of  the  hearing,  cover- 
ing a  period  of  eight  and  three  sevenths  weeks,  amounted  to  $78.97. 
The  defendant  wa,s  also  ordered  to  pay  the  .sum  of  $9.37  per  week  from 
and  after  the  date  of  such  hearing  until  the  termination  of  the  disability 
or  further  order  of  the  Commission. 

Ernest  Drcyer,  in  propria  persona,  for  Applicant. 

W.  H.  Spaulding,  attorney,  for  Defendant. 
Ernest  Dreyer  was,  on  the  1st  day  of  July,  1914,  employed  by  the 
Great  Western  Power  Company  at  its  pole  yard  on  the  estuary  in 
Alameda  County,  shaving  and  painting  poles  used  for  electrioal  trans- 
mission. In  rolling  one  pole  over  to  paint  the  other  side,  it  ran  against 
a  piece  of  2x3,  and  caught  applicant's  left  hand,  bruising  and  abrading 
the  ring  finger.  lie  worked  the  rest  of  that  day  and  the  next,  without 
inconvenience,  but  on  the  day  following,  the  hand  began  to  swell,  and 
by  the  5th  of  the  month  he  was  thoroughly  disabled.  Infection  had 
set  in,  and  he  had  a  very  serious  time  with  his  hand.  He  was  treated 
at  the  county  hospital  for  a  number  of  weeks,  and  at  the  time  of  holding 
this  hearing,  the  hand  was  still  in  a  disabled  condition,  but  steadily 
improving.  Defendant  resists  payment  of  compensation  on  the  ground 
that  the  infection  was  not  proximately  caused  by  the  accident.  To  hold 
in  accordance  with  defendant's  contention  would  deprive  of  the  benefits 
of  the  Workmen's  Compensation,  Insurance  and  Safety  Aet  nearly  all 
of  those  whose  injuries  result  in  infection,  and  we  can  not  think  that 
this  was  the  law's  intent.    The  natural  course  of  such  injury  is: 

1.  An  abrasion  through  traumatic  accident. 

2.  The  infection  of  the  wound. 

D.gitizecbyG00glc 
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3.  The  development  of  the  infection,  and  not  infrequently,  the  loss 
of  hand,  or  arm,  or  life. 

There  is  no  missing  link  io  the  chain  of  causation  from  the  abrasion 
to  the  final  catastrophe,  and  we  are  clearly  of  the  opinion  that  the 
difficulty  was  proximately  eau-sed  by  the  accident.  In  this  particular 
case,  the  employer  had  upon  the  pole  ground,  which  to  be  sure  wa.s 
temporary,  no  instructions  to  workmen  with  relation  to  what  was  to 
be  done  in  the  event  of  injury,  and  the  foreman  in  charge  of  the  work 
had  received  no  instructions,  and  given  none  to  his  men,  with  regard 
to  reporting  injuries  or  to  treatment  for  injuries,  if  received.  While 
this  element  of  neglect  properly  to  advise  workmen  what  is  expected  of 
them  in  the  event  of  injury,  has  nothing  to  do  with  making  this  award, 
we  are  of  the  opinion  that  if  greater  care  had  been  taken  to  inform 
the  foreman  in  charge  of  the  work  and  the  men  under  his  charge  as  to 
their  duties  in  the  event  of  injury,  what  was  perhaps  originally  a  trivial 
abrasion  of  the  skin  would  very  likely  have  resulted  in  no  disability 
whatever  and  no  cause  for  expenditure  on  the  part  of  the  employer 
corporation. 

In  view  of  the  foregoing  facts,  this  Commission  awards  a  disability 
indemnity  during  the  continuance  of  such  disability. 

A.   J,   PlLLSBUKY, 

Will  J.  French, 
Harris  Weinstock, 
Commissioners. 

NoTH —           p                                    R  w  fl  ed  eaae  by  the  detendant  (Jreat 

W                              Cm  mbcT.    19H.  a  rehearing  beirR 

eq                              g                               EHL  Klmately  caused  by  tfie  accl- 

m  mpe  si  nd  Safety  Act  ia  unconaUtu- 


(Ko.  458— November  7,  1914.) 
(Chapter  176,  Laws  1913.) 


Frank  W.  Rowland,  adjuster,  for  Applicants. 

William  Burns,  in  propria  persona,  for  Defendant. 
The  defendant  was  injured  on  May  12,  1914,  by  a  fall  from  a  scaffold 
upon  which  he  was  working  in  installing  automatic  sprinklers  in  a  store 
in  Los  Angeles.  At  the  time  of  the  injury  he  was  working  in  the 
employment  of  M.  J.  Spencer.  The  accident  caused  a  sprained  ankle 
of  the  right  foot.  Medical  treatment  was  furnished  by  the  employer, 
and  on  August  12,  1914,  the  injured  nmn  was  pronounced  able  to  return 
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to  work.  CompeDsation  was  paid  up  to  and  including  August  11th, 
The  defendant  claimed  to  be  still  disabled  and  an  application  was  filed 
by  the  employer  and  his  insurance  carrier  with  this  Commission,  to 
determine  whether  his  disability  were  in  fact  still  continuing.  The 
Commission  fouBd  that  Mr,  Burns  was  still  partially  disabled  from 
returning  to  work,  and  awarded  a  temporary  partial  disability  in- 
demnity commencing  with  August  12,  1914,  at  the  rate  of  $3.90  per 
week  until  the  termination  of  the  effe«ts  of  the  accident. 

H.  L.  White, 
Secretary. 


{No.  461— November  7,  1914.) 

(Chapter  176,  Laws  191S.) 

JOSEPH   SCHULTZ.   AppUcant,  vs.   VULCAN  IRON   WORKS,   akd  LONDON 

GUARANTEE  AND  ACCIDENT  COMPANY.  Defendant!. 

E.  L.  Chloupek,  attorney,  for  Applicant. 
S.  H.  Coen,  claims  manager,  for  Defendants. 
The  applicant,  an  iron  worker,  accidently  suffered  an  injury  to  the 
fingers  of  his  right  hand  while  employed  in  the  machine  shop  of  the 
defendant  Vulcan  Iron  Works,  on  May  16,  1914.  The  nature  and 
extent  of  the  disability  were  disputed.  The  Commission  found  that  the 
injured  man  had  sustained  a  permanent  partial  disability  equalling 
nine  and  three  fourths  per  cent  of  total  disability,  and  that  he  was 
thereby  entitled  to  an  indemnity  of  fifteen  dollars  ($15,00)  a  week  for 
thirty-nine  weeks,  amounting  to  a  total  sum  of  five  hundred  eighty- 
five  dollars   ($585.00).     An  award  was  made  accordingly. 

H.  L.  White, 
Secretary. 


(No.  464^November  7,  1914,) 

(Chapter  17S.  I-aws  1913.) 
ALBERT  O.  MORRISON.  Applicant,  vs.  MURRAY  BAKING  COMPANY,  and 
LONDON    AND    LANCASHIRE    GUARANTEE    AND    ACCIDENT    COM- 
PANY, Defendant. 

V.  B.  Vaughn  and  L.  M.  Rosecravs,  attorneys,  for  Applicant. 
John  Murray  and  C  A.  Osgood,  for  defendant  Murray  Baking 

Company. 

John  J.  Haydon,  adjuster,  for  defendant  London  and  Lancashire 

Guarantee  and  Accident  Company. 

Albert  0.  Morrison  claimed  to  have  been  injured  on  February  20, 

1914,  by  a  coUi.'iion  between  the  bread  wagon  driven  by  him  and  an 

automobile.     The  accident  resulted  in  a  laceration  of  his  forehead  and 

the  tearing  of  the  ligaments  of  his  shoulder.     Compensation  was  paid 
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by  the  employer  for  a  period  of  three  weeks  and  medical  treatment 
funiished  by  it.  The  only  issues  presented  by  this  application  were  the 
nature  and  extent  of  the  injury  received,  the  duration  of  the  disabilitj-, 
and  the  average  wages  received  by  the  applicant.  The  Commission 
found  that  the  applicant  had  been  fully  compensated  for  his  injuries 
and  denied  further  compensation. 

n.  L.  White, 
^  Secretary. 


(No.  465— November  7,  1914.) 
(Chapter  176.  I^wa  191S.) 
NATALE  GAGLIASSO.  AppHcaal,  vb.  JOHN  de  MARIA  * 

SURETY  INSURANCE  COMPANY,  Defcndanta. 
H.  McKevitt,  attorney,  for  Defendants. 

Boy  E.  Bigham,  attorney,  for  defendants  John  de  Maria  and  E. 
Pardon. 
The  applicant  was  injured  on  March  22,  1914,  while  working  as  a 
mechanic  in  the  Montgomery  Oarage,  by  an  explosion  of  gasoline, 
burning  the  applicant  severely  about  the  head,  neck,  chest  and  hands. 
The  fact  that  the  aeeideut  occnrn-d  in  the  course  of  his  employment 
was  admitted,  the  only  question  in  dispute  being  as  to  the  extent  of 
disability  and  whether  or  not  any  permanent  disability  had  been 
received.  The  injured  employee  was  examined  by  a  medical  referee 
appointed  by  the  Commission,  who  reported  that  the  bums  had  left 
serious  scars,  resulting  in  a  limitation  of  movement  of  the  head  to  the 
back  and  the  left  side.  He  also  reported  that  the  lack  of  movement  of 
the  head  would  probably  int-rease  as  the  scar  tissue  contracted,  unless 
an  operation  to  graft  new  skin  were  performed.  The  Commission  found 
the  percentage  of  permanent  disability  to  be  5  per  cent  of  total  disa- 
bility, and  awarded  a  disability  indemnity  for  twenty  weeks,  the  total 
amount  thereof  being  $207.40.  Permission  was  further  granted  to 
either  the  applicant  or  the  defendants  to  reopen  the  proceeding  within 
a  year  to  determine  whether  the  permanent  partial  disability  had 
increaswl  or  diminished  during  that  time. 

II.  L.  Whitb, 
Secretary. 
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(No.  467— November  7,  1914.) 
(Chapter  178.  Laws  1913.) 


Extent  of  Disability— FaACTUBBs— Where  Natube  Has  Dobb  Its  Part  in 
Healing  .—Where  the  evidence  shows  tbat  by  the  date  of  the  filing  of  the  appli- 
cation for  compensation  the  injured  employee  should  have  been  wholly  cured,  and 
would  have  been  if  he  had  given  hia  injured  leg  the  necesBar;  exercise  to  get  it 
back  into  commisaion,  the  applicant  in  not  entitled  to  compensation  thereafter. 
In  such  case  there  is  no  other  way  except  to  bear  the  pain  of  uaing  the  leg  with 
what  fortitude  one  may,  to  give  the  injured  member  the  use  that  it  must  have  to 
function  properly.  It  would  be  unfair  to  charge  the  empiojer  with  a  disability 
prolonged  by  the  disinclination  of  the  injured  man  to  make  the  cure  complete. 

I'ebmanent  Pabtial  Disability — Wuebe  Compensation  Thebefob  Is  Less  Than 
THE  Tempobaby  Total  Disabilitt  Indgunity  Awabded  fob  tde  Same  Acci- 
dent,— Where  an  applicant  sustains  a  fractured  leg,  thereby  entitling  him  to  a 
temporary  total  disability  until  bis  recovery,  and  also  sustains  a  permanent  dis- 
ability to  his  toes,  but  the  amount  to  which  he  is  entitled  because  of  his  perma- 
nent disability  is  less  than  the  amount  paid  bim  as  a  temporary  disability  in- 
demnity, he  is  not  entitled  to  any  compensation  for  his  permanent  injury. 

The  facts  are  stated  in  the  opinion.  The  only  i.s.sucs  in  controversy 
were  the  duration  of  the  disability  of  the  injured  employee  and  the 
amount  of  the  indemnity,  if  any,  to  which  he  would  be  entitled.  The 
Commission  found  that  the  applicant  had  been  paid  compensation  for 
a  temporary  disability  of  eighteen  weeks  and  that  he  was  not  entitled 
to  further  payments.  No  award  was  made  for  a  small  permanent 
partial  disability  fonnd  to  exist,  for  the  reason  that  the  amount  thereof 
was  less  than  the  amount  already  paid  the  applicant  for  his  temporary 
injury. 

Andrews  t&  Lee,  attorneys,  for  Applicant. 

A'.  G.  White  and  W.  T.  Bell,  attorneys,  for  Defendants. 

On  the  4th  of  January,  1914,  James  E.  Mason  was  buried  tmder  an 
avalanche  of  rock  and  other  material  while  engaged  in  the  employment 
of  Jess  Knifiht  of  San  Diego  and  was  severely  injured.  Besides  the 
fractures  of  the  bones  of  the  little  toe  and  the  toe  next  to  it,  applicant 
sustained  a  T  fracture  of  the  upper  end  of  the  tibia  of  the  left  leg 
and  serious  lacerations  of  the  foot.  He  was  given  prompt  and  efficient 
medical  and  hospital  treatment,  being  maintained  in  a  hospital  for  ten 
weeks  and  was  discharged  as  cured  on  the  25th  of  May,  twenty  weeks 
after  sustaining  the  injury.  The  defendant  United  States  Fidelity 
and  Guaranty  Company  paid  the  disability  indemnity  provided  by  the 
act  for  eighteen  weeks  and  then  ceased  payment  on  the  ground  that 
applicant  was  able  to  return  to  work.  Applicant  contended  that  he 
was  not  and  therefore  instituted  this  proceeding. 

We  have  in  this  case  an  issue  typical  of  many  such  eases.  The 
medical  evidence  is  conclusive  that  nature  had,  by  the  25th  of  May, 
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doDe  all  that  nature  could  to  re-establiah  a  cure  iu  the  injured  knee  of 
applicant.  Such  a  cure  should  have  been  established  in  ten  or  twelve 
weeks  from  the  date  of  the  injury,  but  the  insurance  carrier  paid 
compensation  for  eight  weeks  in  addition  in  order  to  give  the  applicant 
the  benefit  of  the  doubt  and  to  enable  him  to  get  his  knee  joint  and 
ankle  back  into  use.  The  physicians  in  charge  and  others  found  that 
by  the  25th  of  May  applicant  should  have  been  wholly  cured  and  would 
have  been  if  he  had  given  the  injured  leg  the  necessary  exercise  to  get 
it  back  into  commission.  This  the  applicant  failed  to  do  and  it  would 
remain  in  its  present  condition,  if  he  were  not  to  use  it,  for  a  year  or 
two  years.  There  is  no  other  way  in  such  cases  except  to  bear  the  pain 
of  use  with  what  fortitude  one  may,  to  give  the  injured  member  the  iise 
that  it  must  have  in  order  to  make  it  function  properly.  We  think  that 
the  insurance  carrier  gave  the  full  time  requisite  in  this  ease  and  that 
it  would  be  unfair  to  charge  the  employer  or  his  insurance  carrier  with 
a  disability  prolonged  by  the  disinclination  of  the  injured  man  to  do 
his  part  to  make  the  cure  complete. 

For  the  reasons  given  above  no  additional  or  further  disability  benefit 
beyond  that  for  eighteen  (18)  weeks  already  paid  by  the  insurance 
carrier  is  awarded  in  this  case. 

In  addition  to  the  disabilities  above  mentioned,  applicant  sustained 
the  severing  of  a  nerve  which  supplies  the  three  small  toes  of  the  injured 
foot  so  that  he  has  little  or  no  control  over  the  movement  of  those  toes. 
This  is  a  permanent  partial  disability,  but  the  rating  for  it  would  be 
so  much  less  than  for  the  temporary  total  disability  for  which  applicant 
has  already  been  compensated  that  it  would  add  nothing  to  the  disability 
indemnity  payable  in  this  case. 

A.    J.    PiLIjSBURy, 

Will  J.  French, 
Harris  Weinstoce, 
Gomm  ission  ers. 


(No.  468— November  7,  1914.) 

(Chapter  176,  Lawa  11113.) 

MKS.  FHANCES  PARSLEY.  Applicant,  vb.  O'BHIKN  B«0S.,  and  ATTNA  LIFE 

INSURANCE  COMPANY,  Defendants. 

Extent  of  Dependency — How  CompotbI). — Where  the  fact  of  partial  dependency 
ia  clearly  eslabliBhed  but  there  \b  no  direct  evidence  to  show  the  amoant  of 
conlributioDB  laade  by  the  deceased  emptoyep.  auch  partial  depesdeocy  may  be 
computed  by  reference  to  (he  earnin|!H  of  t^e  deceaaed  employee  during  the 
year  preceding  his  death  and  deducting  therefrom  his  known  eipenditures,  mak- 
ing a  reasonable  allowance  for  the  cost  of  room  and  board,  clothing  and  inci- 
dental spending  money. 

James  If.  Allen,  brother  of  Mrs.  Frances  Parsley,  was  employed  by 
O'Brien  Brothers,  in  Sausalito,  as  a  teamster.    On  June  26,  1914,  while 
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driving  his  team,  the  horses  started  to  run,  and  while  endeavoring  to 
hold  them  back  the  reins  broke.  The  result  was  that  the  employee 
fell  from  the  wagon  to  the  street,  hitting  upon  his  head  and  fracturing 
his  skull,  causing  death.  The  claim  for  a  death  benefit  by  his  sister 
was  resisted  on  the  ground  that  the  death  was  not  due  to  an  accident 
arising  out  of  his  employment,  and  that  the  said  sister  was  not 
dependent  upon  him  for  support.  The  amount  of  the  average  earn- 
ings of  the  deceased  was  also  in  dispute.  The  testimony  showed  clearly 
that  the  death  happened  as  described  above,  and  occurred  in  the  course 
of  his  employment.  Information  was  obtained  from  previous  employers 
of  Mr.  Allen  as  to  the  amount  earned  by  him  while  in  their  employment, 
and  upon  this  ba.sis  the  average  annual  earnings  of  the  deceased  were 
ascertained  to  be  the  sum  of  $750.00.  The  Commission  found  that 
Mrs.  Parsley  was  partly  dependent  upon  him  for  support  and  that  he 
had  been  in  the  habit  of  contributing  approximately  36  per  cent  of  his 
average  annual  earnings  to  the  maintenance  of  herself  and  her  family. 
An  award  was  therefore  made  in  her  favor  in  the  sum  of  $810.00, 
payable  at  the  rate  of  $9.37  per  week. 

Mrs.  Frances  Parsley,  in  propria  persona,  for  Applicant. 

E.  L.  SiocktvcU  and  C.  F.  Laumcister,  attorneys,  for  Defendants. 
As  usual  in  such  cases,  there  is  no  absolute  data  available  for  deter- 
mining the  amount  contributed  by  the  deceased  employee  during  recent 
years  to  the  support  of  his  sister  and  her  young  family,  but  the  evidence 
is  conclusive  that  he  contributed  to  the  full  extent  of  his  ability. 

The  evidence  shows  that  his  actual  earning  power  for  two  and  one 
half  years  prior  to  his  death  was  six  hundred  thirty  dollars  ($fi30.00) 
per  year  or  fifty-two  dollars  and  fifty  cents  ($52.50)  per  month.  His 
work  was  mainly  in  Oakland,  whereas  his  sister  and  family  lived  in 
Saiisalito.  It  was  his  custom  to  go  home  Saturday  afternoon  and  return 
to  his  work  in  Oakland  Sunday  evcninp:,  and  at  such  visits  he  made 
such  contributions  to  the  family  support  as  the  requirements  of  the 
family  determined.  He  was  never  married  and  had  no  one  else  to  care 
for  than  his  sister's  family.  Allowing  that  his  mending  was  done  by 
his  sister,  we  can  not  well  see  how  he  could  maintain  himself  as  he  did, 
away  from  home,  including  room  and  board,  clothing  and  incidental 
spending  money,  for  less  than  thirty  dollars  {if30.00)  per  month.  This 
would  leave  twenty-two  dollars  aud  fifty  cents  ($22.50)  per  month 
which  he  could  have  contributed  to  the  support  of  his  sister  and  her 
family,  and  we  think  that  he  did  contribute  that  amount.  This  amounts 
to  two  hundred  seventy  dollars  (-l!27O.0O)  per  year  and  two  hundred 
seventy  dollars  ($270,00)  is  thirty -.six  per  cent  (36')! )  of  his  average 
annual  earnings  of  seven  hundred  fifty  dollars  ($750.00),  and  three 
times  his  contribution  amounts  to  eight  hundred  ten  dollars  ($810,00), 

/nOO^Ic 
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Consequently,  the  award  is  made  to  the  applicant  in  the  total  sum  of 
eight  hundred  ten  dollars  ($810.00),  payable  at  the  rate  of  nine  dollars 
and  thirty-seven  cents  ($9.37)  per  week  for  eighty-six  (86)  weeks  and 
nearly  one  half  of  a  week  over  until  the  whole  amount  is  paid. 

A.  J.  PlLLSBUBY, 

Will  J.  French, 
Harris  Weinstock, 
Commissioners. 


(No.  473— November  7,  1914.) 

(Chapter  ITS,  Laws  1913.) 
W.  B.  REED,  FEB  w.  L.  BEED,  Applicant.  \s.  I).  ZELINSKY.  and  LONDON  GUAR- 
ANTEE AND  ACCIDENT  COMPANY,  DefendanU. 

Settlement  Aorebuent— Rei.ease  of  Liability  fob  Dam.\oe8  at  Law— Form  of 
Release.— Tbe  CommlMlon  will  not  oppose  the  requiriDg  of  a  receipt  or  release 
from  the  injured  employee  as  a  conditioD  precedent  to  the  payment  of  compen- 
aation,  such  release  stating  that  in  the  event  of  the  Workmen's  Compensatioii, 
Insurance  and  Safety  Act  beiug  declared  unconstitutional,  the  detendant  shall 
be  released  from  all  liability  upon  the  payment  in  full  of  the  compeDBation  pre- 
scribed b;  such  act. 

Id.— FoBU  OP  Receipt — Legal  Requigeuents.^As  a  matter  of  law,  tha  authority 
of  an  employer  to  eiact  the  eiecution  of  any  form  of  contract  or  release  as  a 
coDditioD  precedent  to  receiving  compensation  payments  duly  awarded,  further 
than  a  plain  receipt  which,  when  the  final  payment  is  made,  may  probably  be 
made  a  receipt  in  full  of  all  claim,  is  doubtful.  No  reasonable  beneficiary  of  the 
act  should  object,  however,  to  retcasing  a  right  which  he  ought  not  to  passess 
when  he  receives  the  full  value  of  tbe  right  he  does  possess  under  the  Work- 
meu's  Compensation,  Insurance  and  Safety  Act. 

The  applicant  was  injured  in  San  Francisco  by  the  breaking  of  a 
scaffolding,  causing  a  fracture  of  the  ankle  and  a  tearing  of  the  liga- 
ments thereof.  The  only  issue  was  as  to  whether  the  applicant  could 
be  required  to  sign  a  certain  release  as  a  condition  precedent  to  receiv- 
ing compensation.  The  remainder  of  the  facts  are  stated  in  the  opinion. 
An  award  was  made  for  a  temporary  total  disability  of  twelve  weeks. 
amountinf;  to  $202.44,  and  for  the  further  payment  of  $16.87  per 
week  from  and  after  November  5,  1014,  until  the  termination  of  the 
applicant's  disability  or  further  order  of  the  Commission. 

W.  L.  Jiceil,  for  Applicant. 
S.  n.  Coen,  attorney,  for  Defendants. 
The  applicant  in  this  case,  W.  B.  Reed,  was,  on  the  29th  day  of  July. 
1914,  injured  by  accident.  There  is  no  fact  in  controversy  in  relation 
to  the  accident  or  the  compensation  payable  except  the  form  of  the 
receipt  or  release  which  the  insurance  carrier  required  to  be  signed  by 
applicant  as  a  condition  precedent  to  obtainintr  his  disability  indemnity 
payments. 
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The.  receipt  whit-h  the  insurance  carrier  required  to  be  signed  reads 
as  follows: 

"Received  of  D.  Zelinaky  the  sum  of  fifty  and  sixty-one  hundredths 
dollars  ($50.61),  being  sixty-five  per  cent  of  my  weekly  wages  for  the 
period  from  August  13,  1914,  to  September  3,  1914,  and  in  considera- 
tion of  this  payment  of  sixteen  and  eighty-seven  one  hundredths  dollars 
($16.87)  each  week  until  I  am  physically  ahle  to  return  to  work,  I 
hereby  release  and  discharge  said  D.  Zelinsky  from  all  my  claims  and 
causes  of  action  which  I  now  have  or  hereafter  may  have  on  account 
of  an  injury  sustained  by  me  on  or  about  the  29th  day  of  July,  1914. 

It  is  further  agreed  by  the  parties  hereto  that,  in  the  event  of  the 
Workmen's  Compensation,  Insurance  and  Safety  Act  of  California, 
laws  of  1913,  or  any  part  thereof,  prove  to  be  unconstitutional  or  of  no 
effect,  the  payments  which  have  been  made  and  are  to  be  made  (if  any) 
in  accordance  with  this  agreement,  shall  constitute  the  consideration 
for  this  release  and  it  is  to  operate  as  a  full  and  complete  release  and 
satisfaction  of  all  my  claims  on  account  of  said  injury. 

In  testimony  whereof  I  have  hereunto  set  my  hand  and  seal  the  4th 
day  of  September,  1914. 
Witnesses.  (Seal.) 

The  settlement  agreement,  referred  to  above  and  seemingly  made  a 
part  of  the  contract,  reads  as  follows : 

SETTLEMENT    AGREEMENT. 

We,  W.  B.  Reed  and  D.  Zelinsky,  have  reached  the  following  settle- 
ment in  regard  to  compensation : 

The  accident  occurred  July  29,  1914. 

The  average  weekly  wages  of  the  employee  are  $24.95. 

The  disability  is  total,  temporary. 

The  amount  paid  to  date  is 

The  amount  due  and  unpaid  to  date  is  $50.G1. 

The  payment  of  $16.87  each  week  in  accordance  with  the  Workmen's 
Compensation,  Insurance  and  Safety  Act,  Laws  of  1913,  will  be  made 
so  long  as  required  by  said  act. 


Injured. 
Ijondon  Guarantee  and  Accident  Go.  Ltd. 
By " 

It  will  he  noted  that  the  "settlement  agreement"  is  proposed  to  be 
executed  by  and  between  applicant  and  D.  Zelinsky  hut  signed  by  the 
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ujsuranee  earner,  whereas  the  receipt  is  to  be  given  to  D.  Zelinsky,  the 
assured,  and  signed  by  applicant.  It  would  seem  that  both  documents 
should  be  executed  to  and  between  the  same  parties. 

We  think  also  the  phrase,  "or  any  part  thereof,"  appearing  in  the 
receipt,  more  exacting  than  prudence  requires. 

Otherwise  we  do  not  find  the  form  or  substance  of  settlement  agree- 
ment and  release  receipt  seriously  objectionable. 

It  may  be  an  excess  of  prudence  on  the  part  of  insurance  carriers  to 
seek  to  provide  against  the  contingency  of  the  unconstitutionality  of 
the  Workmen's  Compensation,  Insurance  and  Safety  Act,  but  no  one 
can  blame  them  for  wishing  to  provide  in  their  settlements  with  bene- 
ficiaries under  the  act  against  such  an  eventuality  so  that  they  do  so 
fairly. 

It  can  not  be  contended  that  any  injured  person  who  shall  have  been 
paid  his  full  compensation  under  the  Workmen 's  Compensation,  Insur- 
ance and  Safety  Act,  should,  if  that  act  shall  unfortunately  be  declared 
unconstitutional,  have  the  right  to  sue  for  damages  under  the  law  of 
liability  in  damages  based  upon  negligence,  and  it  is  entirely  proper  for 
the  injured  person  to  release  to  the  employer  or  insurance  carrier  any 
rights  he  might  have  under  the  liability  law  if  the  compensation  law, 
or,  more  properly,  the  compensation  provisions  of  such  law  (sections  12 
to  35,  inclusive)  should  be  declared  unconstitutional.  Therefore  it  is 
perfectly  proper  for  a  beneficiary  under  the  compensation  law  to  release, 
absolutely,  any  claim  he  might  have  under  the  liability  law  in  the  event 
that  the  compensation  provisions  of  the  Workmen's  Compensation, 
Insurance  and  Safety  Act  shall  be  declared  unconstitutional,  provided 
always  that  the  release  or  settlement  agreement  clearly  and  specifically 
guarantees  to  the  beneficiary  the  full  benefits  allowed  to  him  under 
the  Workmen's  Compensation,  Insurance  and  Safety  Act,  because  the 
receipt  and  agreement  are  made  with  reference  to  all  the  provisions  of 
that  act,  measuring  the  liability,  whether  the  act  is  valid  or  invalid. 

We  are  of  the  opinion,  therefore,  that  the  two  documents  above  set 
out  should  be  combin<Hl  into  one  document  and  be  executed  by  and 
between  the  same  parties;  that  the  release  of  rights  under  the  law  of 
liability  should  be  made  contingent  upon  the  unconstitutionality  of  the 
compensation  provisions  of  the  Workmen's  Compensation,  Insurance 
and  Safety  Act  and  not  merely  "any  part"  of  said  act,  and  that  it 
should  be  more  clearly  stated  that  this  release  shall  become  effective 
only  in  the  event  that  the  beneficiary  shall  first  have  received  the  full 
benefits  he  is  entitled  to  receive  under  the  Workmen's  Compensation, 
Insurance  and  Safety  Act,  as  a  measure  of  the  amount  agreed  to  be 
paid  to  effect  a  relea.se  of  further  liability  under  any  law. 

As  a  cold,  legal  proposition  we  doubt  the  authority  of  an  employer 
to  exact  the  execution  of  any  form  of  contract  or  release  as  a  condition 
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precedent  to  receiving  compensation  payments  duly  awarded  under  the 
Workmen's  Compensation,  Insurance  and  Safety  Act,  or  anything 
further  than  a  plain  receipt  which,  when  the  final  payment  is  made,  may 
properly  be  made  a  receipt  "in  full"  of  all  claim,  but  no  reasonable 
beneficiary  of  the  act  should  object  to  releasing  a  right  that  he  ought 
not  to  possess  when  he  receives  the  full  value  of  the  right  he  does 
possess  under  the  Workmen's  Compensation,  Insurance  and  Safety  Act, 
and  this  Commission  will  not  further  such  unreasonable  refusal  to 
execute  such  release. 

A.  J.  PiLlBBURY, 

Witi  J.  French, 
Harris  Wbinstock, 
Commiss  to  ners. 


(No.  475— November  7,  1914.) 

(Chapter  ITG,  Laws  1913.) 

C.  MAURMANN,  Applicani.  vs.  ClIIRHAHT  &  NYSTBDT,  and  PACIFIC  COAST 

CASUALTY  COMPANY,  DefendanU.  ' 

Pboxiuate  Cause — Revhai,  of  Latent  Tcbebcular  Condition. — Where  an  indus- 
trial  accident  causes  a  tubercular  condition,  which  has  long  been  quiescent,  to 
spring  into  renewed  activity  by  reasoD  of  tbe  shock  and  shaking  up  caused 
bj  the  accident,  the  aubsequent  illaess  due  to  the  renewed  tubercular  infection 
is  proiimately  caused  by  the  accident,  and  compensation  may  be  awarded 
therelor. 

Light  <fc  Crane,  attorneys,  by  H.  Stanley  Crane,  for  Applicant. 
Dr.  S.  F.  Priestley,  for  Defendants. 

C.  Maurmann,  applicant  herein,  was  injured  on  June  30,  1914,  while 
working  in  the  employment  of  defendants  Chirhart  &  Nystedt,  in 
Stockton,  as  a  carpenter.  The  accident  was  caused  by  a  fall  of  about 
twenty  feet  from  a  column,  resulting  primarily  in  a  sprain  of  the  ankle 
and  foot.  Three  weeks  after  the  accident,  the  applicant  developed  a 
{•artial  paralysis  and  other  injuries  alleged  to  have  been  due  to  a  blow 
to  his  spine.  The  defendants  furnished  medical  treatment  and  admitted 
that  disability  had  been  sustained  lasting  approximately  seventeen  days, 
but  denied  that  there  was  any  further  disability  as  the  result  of  the 
accident. 

The  medical  testimony  tended  to  show  that  the  injury  constituted 
only  a  sprain  of  the  right  ankle,  but  that  the  accident  had  caused  a 
latent  tubercular  condition  to  spriog  into  renewed  activity,  said  tuber- 
cular condition  being  the  explanation  for  the  disability  after  the  healing 
of  the  injured  ankle.  Compensation  was  awarded  for  a  disability 
lasting  to  and  beyond  the  date  of  the  hearing,  the  sum  of  the  weekly 
payments  up  to  the  24th  of  September,  1914,  a  period  of  ton  and  two 
sevenths  weeks,  amounting  to  $169.71.     The  applicant  was  awarded 
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this  amount,  together  with  the  weekly  sum  of  $16.50  eommencing  with 

the  25th  of  September  and  lasting  until  the  termination  of  his  disability 

or  the  further  order  of  the  Commission. 

H.  L.  White, 

Secretary. 

NoTi. — An  application  for  the  rehearing  o(  the  findings  and  award  In  this  case  was 
nied  by  the  defendants  with  the  Commlealon  on  November  Ifith,  alleeing  that  the  fall 
was  not  the  proximate  cause  of  the  later  Illness,  and  offering  new  testimony  to  the 
effect  that  the  applicant  had  a  weak  voice  prior  to  the  injury,  and  that  he  had  not 
been  a  robust  man  for  a  long  time  prior  to  this  accident.  The  Commission,  on  Novem- 
ber 25th,  denietl  the  petition  on  the  ground  that  the  evidence  offered,  if  produced,  would 
not  be  sulllclent  to  justify  the  rescinding  oC  the  flndings  and  award,  and  that  the  other 
Issues  raised  had  theretofore  been  adequately  considered.  The  following  opinion  was 
rendered : 

Employers  or  their  insurance  carriers  may,  after  hearings  held  upon 
any  controversies  before  this  Commission,  submit  written  arguments 
or  briefs  supporting  their  contentions,  if  they  so  desire,  but  those  argu- 
ments are  generally  ill-timed  if  they  are  made  for  the  first  time  in  an 
application  for  a  rehearing,  more  especially  when,  as  in  this  case,  all 
the  points  raised  in  such  petition  for  a  rehearing  bad  been  fully  con- 
sidered by  the  Commission  before  making  and  entering  its  findings 
and  award.  Aside'  from  argument  on  such  fully  considered  points, 
defendant's  application  for  a  rehearing  is  based  upon  the  declaration 
that  if  a  rehearing  were  held  evidence  would  be  produced  tending  to 
establish  the  fact  that  the  injured  person  had  a  weak  voice  prior  to 
the  injury  and  that  he  had  not  been  in  robust  health  for  a  long  time 
before  the  happening  of  the  accident  complained  of.  We  are  of  the 
opinion  that  even  if  such  evidence  were  produced,  it  would  not  warrant 
a  rescinding  of  the  findings  and  award  already  made  and  entered. 
The  issue  involved  in  this  case  was  not  primarily  as  to  exactly  what  ails 
the  injured  employee.  It  is  not  incumbent  upon  this  Commission  to 
determine  precisely  what  the  physical  disability  consists  in.  It  is  suffi- 
cient for  the  purpose  of  this  act  if  the  evidence  justifies  the  finding 
that  there  is  disability  and  that  the  disability  was.  proximately  due 
to  the  injury  sustained  through  the  accident  complained  of.  We  think 
the  evidence  in  this  case  is  abundant  to  establish  the  fact  that,  whether 
or  not  applicant's  disability  is  due  to  a  starting  up  of  tubercular  germs, 
quiescent  prior  to  the  accident,  or  to  an  injury  to  the  spinal  column  or 
to  an  injury  to  the  nerves,  the  man  was  disabled  and  very  seriously 
disabled  as  a  result  of  the  fall  which  he  suffered  on  the  30th  day  of 
June,  1914,  and  it  is  with  the  fact  of  disability,  rather  than  with  the 
much  disputed  cause  of  it,  that  this  Commission  has  to  deal,  believing 
that  fact  to  have  been  thoroughly  established  by  the  evidence  as  arising 
out  of  and  happening  in  the  course  of  the  employment. 

The  application  for  rehcarinp  is  respectfully  denied. 

A.   J,    PH-LSBURY, 

■\Vii-L  J.  French, 
H.^KRis  Weinstock, 

Commissioners.. 
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(No.  478— November  7,  1914.) 

(Chapter  1T6.  Laws  1913.) 

OLE  C.  T0RKEL8EN.  Applicant,  vs.  J.   R.  HANIFY   COMPANJ,  Hebbiofoee 

NAMED  HEREIN   AS  0.  B.  HANAFEB,  AND  GENERAL  ACCIDENT   INSURANCE 

COMPANY,  DefenianU. 

Ole  C.  Torkehen,  in  propria  persona,  for  Applicant. 

H.  B.  M.  Miller,  adjuster,  for  Defendants. 
The  applicant,  Ole  C.  Torkelsen,  was  injured  at  Eureka  on  March  3, 
1914,  while  loading  lumber  upon  a  schooner  in  the  course  of  his  employ- 
ment for  defendant  J.  R.  Hanify  Company.  A  pile  of  lumber  fell 
upon  him,  causing  a  fracture  of  his  shoulder,  one  leg  and  three  ribs. 
Medical  treatment  was  furnished  by  the  defendants  and  compensation 
was  paid  by  them  to  the  amount  of  two  hundred  ninety-eight  dollars 
and  seventy-five  cents  ($298.75).  The  only  controversy  raised  by  this 
application  was  as  to  the  extent  of  permanent  disability,  if  any,  as  a  re- 
sult of  the  injury.  After  thorough  medical  examiaation  by  a  physician 
appointed'by  this  Commission,  the  Commission  found  that  the  applicant 
had  sustained  a  permanent  partial  disability  amounting  to  27f  per  cent 
of  total  disability.  An  award  was  therefore  made  of  65  per  cent  of  the 
average  weekly  wages  of  the  applicant,  payable  for  a  period  of  one 
hundred  and  eleven  weeks,  the  total  amount  thereof  being  one  thoiLsand 
three  hundred  twenty-eight  dollars  and  sixty-seven  cents  ($1,328.67). 
From  this  amount  the  defendant  was  authorized  to  deduct  the  compen- 
sation previously  paid  upon  the  basis  of  a  total  temporary  disability 
indemnity. 

H.  L.  White, 
Secretary. 

(No.  486-November  7,  1914.) 

(Chapter  178,  Lawa  1913.) 
MART  M.  ESTELL,  Applin 
COMPANY    (A 
AXTT  COMPANY.  Defendants. 

Ueiiearino — Findings  of  Fact  by  Expebt.^ — When  a  queBtion  of  fact  is  aubmitted 
to  be  determined  by  an  expert  with  the  consent  of  the  parties,  tlieo.  anlesa  cir- 
eiimstanees  of  extraordi&ory  t^aracter  nrise,  this  Commission  wilt  accept  the 
findings  made  hy  such  refpree  as  couclusire  upon  the  issue  referred  to  hint,  and 
will  not  grant  a  rehearins  N'cause  of  dissatisfnetion  by  one  party  or  the  other 
with  the  finding  made. 

Co'sTlsui-NO  JiTRispwn-ioN, — The  Commission  will  exercise  the  power  granted  to  it 
under  section  S2  (6)  to  reopen  a  ease  it  a  ilisabiement  clearly  trneeabie  to  the 
accident  shall,  within  a  year  or  even  within  two  hundred  and  forty-five  weeks 
from  the  accident,  become  apparent  and  com|>ensahle,  and  application  \to  made 
to  modify  the  findings  and  award  to  conform  to  the  new  condition. 

A.  R.  Holston  and  S.  C.  Schaefer,  attorneys,  for  Applicant. 

Frank  S.  Button,  attorney,  for  Defendants. 
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The  applicant,  Mart  M.  Estell,  complained  of  receiving  an  injury  on 
March  26,  1914,  at  Los  Angeles  while  working  as  a  laborer  for  the 
defendant  Los  Angeles  Ice  and  Cold  Storage  Company.  While  entering 
an  elevator  in  defendant's  plant  he  was  caught  between  a  heavy  grate 
and  the  elevator  and  badly  crushed  about  the  chest  and  abdomen. 
Medical  attendance  was  furnished  by  the  employer  and  compensation 
paid  for  eleven  weeks.  The  applicant  claimed  that  he  had  not  recovered 
from  his  injury  at  the  end  of  this  period,  and  filed  this  application  for 
further  compensation.  The  only  issue  presented  was  as  to  the  duration 
and  nature  of  the  disability.  A  medical  reference  was  ordered  by  the 
Commission  and  the  applicant  sent  for  esaraination  to  a  physician 
appointed  by  the  medical  director  of  the  Commission.  The  examination 
showed  that  the  applicant  had  suffered  from  liver  trouble  prior  to  his 
accident  and  that  the  present  disability,  if  any,  was  a  relic  of  such 
past  liver  disease  and  not  caused  by  the  injury.  The  applicant  was 
accordingly  denied  further  compensation. 

H.  L.  White, 
Secretary. 


,    ....   —    .-    . --    —   InaBmuch   (.-.    .. 

pelillon  con  si  sled  only  of  a.  renreumonl  of  tlio  (witiis  uLready  conHtilered,  and  did  n 
nrter  any  new  evldpnoe.  thp  r^uest  was  denied.  The  opinion  of  the  CommlBslon  < 
dcnylnft  the  rehGarlng.  follows; 


The  rehearing  in  this  cause  was  asked  for  on  the  ground  that  the 
evidence  did  not  justify  the  finding  of  fact  that  the  disability  terminated 
on  the  26th  of  June. 

The  applicant,  a  man  of  fifty-one  years  of  age,  was  on  the  26th  day  of 
March,  1914,  caught  between  a  heavy  gate  and  an  elevator,  and  badly 
crushed.  He  suffered  the  fracture  of  a  number  of  ribs  and  the  punc- 
ture of  one  of  his  lungs  with  some  compression  of  the  liver.  He  was 
desperately  ill  for  some  wtseks,  but  received  careful  and  competent 
medical  and  hospital  treatment  and  was  pronoimced  able  to  return 
to  his  work  by  the  2fith  day  of  June,  and  this  Commission  so  found 
as  a  result  of  the  careful  consideration  of  the  testimony  offered  at 
the  hearing  and  also  hy  virtue  of  the  report  of  the  medical  referee  to 
whom  the  issue  of  the  nature  and  extent  of  the  disability  was,  by- 
consent  of  all  the  parties,  referred.  Dissatisfied  with  the  compensation 
awarded  in  this  case,  applicant,  through  his  attorneys,  applied  foj  a 
rehearing,  alleging  that  the  disability  not  only  did  not  eease  on  the  26th 
day  of  June,  but  that  he  .siifFcrcd  a  permanent  disability.  The  Cona- 
niissiou  carefully  n-viewcd  the  argument  presented  by  the  attorneys 
for  applicant  and  the  testimony  with  the  decision  of  the  medical 
leforce,  and  reaffirms  its  former  findings  and  award  as  fully  justified 
by  such  testimony  and  report  of  the  referee. 
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It  should  be  dearly  understood,  as  it  vios  at  the  hearing,  that  when 
a  fact  la  submitted  to  be  determined  by  a  referee  with  the  consent  of 
the  parties,  that  sueli  determination  by  such  referee  is,  unless  under 
circumstances  of  extraordinary  character,  to  be  accepted  by  this  Com- 
mission as  conclusive  upon  the  point  at  issue  and  upon  which  a  refer- 
ence is  made,  and  this  Commissioa  will  not  si'ant  a  rehearing  merely 
because  one  party  or  ether  to  the  proceeding  is  dissatisfied  with  the 
finding  of  such  referee.  The  referee  in  this  cause  was  thoroughly 
qualified  for  his  work,  entirely  conscientious,  and  his  report  was  intelli- 
gent, thoroughgoing  and  conclusive  as  to  the  fact  of  disability  at  the 
time  of  the  examination,  which  was  made  on  or  about  the  15th  of 
October,  1914.  Of  course,  this  report  of  the  referee  was  not  conclu- 
sive and  could  not  be  as  to  condition  of  applicant  on  the  26th  of  the 
preceding  June,  but  fortunately  the  evidence  taken  at  the  hearing  is 
sufficient  to  establish  the  fact  of  convalescence  at  that  time. 

Dr,  Thomas  E.  Taggart,  who  treated  the  applicant  fiJr  nearly  three 
mouths  from  and  after  his  injury,  testified,  page  33  of  the  transcript, 
that  on  about  the  26th  of  June,  applicant  "was  feeling  very  well  except 
that  he  complained  of  being  tired  and  a  little  short  of  breath.  At  the 
next  visit  he  was  feeling  much  bettor,  and  at  the  last  report,  made  in 
my  office  June  29th,  he  was  feeling  all  right  again,  as  well  as  ever. 
He  said  that  the  reason  he  had  not  gone  to  work  was  because  he  had 
contracted  a  severe  cold,  which  was  the  fact,"  but  which,  of  course,  had 
no  relation  to  the  injury  of  the  26th  of  March. 

With  reference  to  a  permanent  disability  to  the  eyes  as  a  result  of 
the  accident.  Dr.  Frank  W.  Miller,  a  noted  eye  specialist  of  Los  Angeles, 
testified,  page  2^,  "These  growtlis  on  the  eyes  are  not  concerned  with 
the  injury  •  •  •.  Of  course,  he  is  a  man  of  fifty-one  and  needs 
lenses  to  read  with,  but  that  is  not  abnormal  at  all." 

Dr.  Harry  M.  Voorhees,  who  has  been  a  practicing  physician  and 
surgeon  for  nine  years,  examined  him  on  September  24th.  Dr.  Voor- 
hees found  a  slight  deformity  on  the  right  side  of  applicant's  chest,  but 
declared  that  he  was  able  to  work  aa  a  laborer  although  admitting  that 
he  might  have  some  pain,  but  not  sufficient  to  prevent  his  doing  heavy 
work,  and  expressed  the  further  opinion  that  if  he  were  to  work  it 
would  help  to  relieve  the  pain  he  complained  of  in  his  side. 

Dr.  N.  MacFarlane  testified  that  in  his  judgment  there  was  some 
disability,  but  upon  being  carefully  questioned,  he  stated  that  he 
based  his  conclusion  solely  upon  the  existence  of  a  depression  on  the 
right  side  over  the  region  of  the  liver,  the  ribs  having  been  depressed 
due  to  fracture.  Dr.  Voorhees  found,  instead  of  a  depression,  the 
bulging  of  the  ribs  at  that  point  so  that  the  finding  of  Dr.  N.  MacFar- 
lane is  not  conclusive. 
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In  our  judgment,  the  whole  tenor  of  the  testimony  in  this  cause  forms 
just  ground  for  concluding  that  applicant's  contentiODs  are  typical  of 
men  who,  reac^hing  the  time  of  life  when  by  reason  of  their  mode  of 
living  in  past  years,  and  having  suffered  an  injury,  they  suffer  con- 
stitutional ailments  of  which  the  injury  was  only  the  occasion  and  in 
no  proper  sense  the  cause,  i.  e.,  the  general  health  for  some  time  after 
sustaining  an  injury  as  serious  as  that  sustained  by  the  applicant  in 
this  cause  is  somewhat  impaired,  and  there  is  especially  called  to  his 
notice  ailments  which,  prior  to  the  injury,  he  had  disregarded  and 
thrown  off,  but  which,  after  the  injury,  he  tends  to  exaggerate  and 
connect  with  the  injury  when  there  is  really  no  connection  between  the 
injury  and  such  state  of  health.  To  our  mind  the  evidence  is  con- 
clusive that,  serious  though  applicant's  original  injury  was,  he  had 
fully  recovered  from  the  effects  of  the  injury  by  the  26th  of  June, 
unless  it  should  he  conceded  that  there  was  some  pain  from  a  nerve 
perhaps  eaugiit  in  the  callus  surrounding  a  fractured  rib,  but  this 
form  of  pain  is  not  regarded  as  sufficient  to  warrant  disability.  It  is 
an  affliction  which  the  injured  employee  mu.st  bear  and  work  off,  and  if 
he  does  not  work  it  off  it  will  stay  with  him  indefinitely. 

For  the  reasons  given  in  the  foregoing,  this  application  for  rehearing 
is  denied,  but  the  attention  of  applicant  is  called  to  the  fact  that  if 
the  disablement  shall  in  the  course  of  a  year  from  the  date  of  the 
accident,  or  even  in  the  course  of  245  weeks  from  such  injury,  become 
permanent  and  clearly  traceable  to  the  injury,  this  Commission  ■will 
at  any  time  reopen  the  issue  and  modify  or  change  the  findings  and 
award  heretofore  made  to  conform  to  the  condition  which  competent 
medical  evidence  establishes  as  existing  at  the  time  of  such  reinquiry 
if  traceable  to  the  original  accident  and  injury  resulting  therefrom. 

A.    J.    PlLLSBUKT, 

Will  J.  French, 
Harris  Weinstock, 
Commissioners. 


(No.  487— Xovember  7,  1914,) 

(Cdiiptor  176.  LawB  1MI3.) 


Nelson  J.  Hiatt,  in  propria  persona,  for  Applicant. 

A.    II.    Sweet,    attorney,    and    James    B.    Arnold,   adjuster,    for 

Defendants. 

The  applicant.  Nelson  J.  Hiatt,  claimed  to  have  been  injured  on 

June  10,  1914,  while  working  for  the  defendant  Meade  &  Requa,  in 

San  Diego,  as  a  carpenter.    Tlie  accident  was  stated  to  have  been  caused 

by  straining  while  lifting  heavy  timbers,  and  to  have  resulted  in  a 
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hbroia.  The  defendants  denied  liability  for  compensatioD  on  the  ground 
that  the  hernia  was  not  caused  by  any  accident  occurring  in  the  course 
of  their  employment.  They  also  denied  receiving  notice  of  the  accident 
within  the  time  prescribed  by  law.  The  evidence  of  the  applicant 
showed  that  on  the  date  in  question  he  had  felt  a  straining  or  tearing 
soDsatioQ,  that  he  did  not  finish  his  work  and  did  not  return  to  work 
the  following  day,  but  did  return  to  work  wearing  a  truss  on  the  day 
after,  and  has  worked  continuously  from  that  day  on,  when  he  had 
opportunity  to  do  so.  The  Commission  found  that  the  accident  had 
occurred  as  alleged  and  that  the  defendant  had  had  notice  thereof.  An 
award  was  made  to  the  effect  that  if  the  defendants  should  tender,  at 
their  oivn  expense,  an  operation  for  the  cure  of  the  hernia,  and  if  the 
operation  should  be  successful,  and  the  defendants  should  pay  the 
proper  temporary  total  disability  indemnity  during  the  period  for  which 
the  applicant  was  disabled  from  working  as  the  result  of  the  operation, 
that  the  defendants  should  then  be  relieved  from  all  further  liability 
on  account  of  the  said  accident.  Further  eonsideratiou  of  the  case  and 
the  allowance  of  an  award  for  permanent  partial  disability,  if  any,  was 
postponed  pending  the  tender  and  outcome  of  such  operation.  No 
tfimporary  disability  award  was  made.  H.  L.  White, 

Secretary. 

(No.  494— November  7,  1914.) 

(Chapter  176,  Laws  1913.) 
ANTON  CAPELLO.  Applicant,  is.  JAMISON  MINING  COMPANY,  and  UNITKI) 
STATES  CASUALTY  COMPANY.  I)cf<:»daiits. 

Anton  CapcUo,  in  propria  pers07ia,  for  Applicant. 

P.  S.  Haynes,  claim  auditor  of  United  States  Casualty  Company, 
for  Defendants. 
Anton  Capello,  the  applicant  herein,  claimed  to  have  been  injured  on 
July  21,  1914,  at  the  mine  of  the  defendant  at  Johnsville,  Plumas 
County.  The  accident  was  stated  to  have  occurred  while  Mr.  Capello 
was  carrying  timbers  with  another  employee  in  the  mine,  the  timber 
falling  and  striking  him  upon  the  back.  The  injury  was  asserted 
to  have  been  a  serious  strain  to  the  musck's  of  the  back.  His  claim 
for  compensation  was  rcKisted  on  the  ground  that  his  disability  was 
not  due  to  any  accident  occurring  at  the  mine,  but  was,  in  fact,  due 
to  an  antecedent  condition.  After  the  taking  of  testimony  at  Sacra- 
mento and  the  securing  of  alfidavits  from  other  employees  at  the  mine, 
the  Commis.sion  found  that  the  evidence  was  insufficient  to  establish 
that  the  disability  was  caused  by  any  accident  occurring  in  the  course 
of  the  employment.    Compensation  was  accordingly  denied. 

H.  L.  WlilTB, 

Siretary. 
ooglc 
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(No.  495— November  7, 1914.) 
(Chapter  1J6,  Laws  1913.) 


J.  Taylor,  in  propria  persona,  for  Applicant. 
Roy  E.  Bigham,  attorney,  for  Defendants. 
The  applicant  was  employed  by  the  Federal  Realty  Company  as  a 
nightwatchman.  On  April  21,  1914,  he  was  injured  by  a  fall  through 
a  sidewalk  opening,  while  chasing  some  boys  out  of  the  building  he  was 
employed  to  watch.  The  fall  caused  a  fracture  of  one  finger  and  a 
hernia.  Medical  treatment  was  furnished  by  the  employer,  and  the 
applicant  returned  to  work  within  fourteen  days  after  the  injury.  The 
only  question  presented  at  this  hearing  was  as  to  whether  or  not  there 
was  any  permanent  disability.  The  insurance  company  offered  to  fur- 
nish an  operation  at  its  own  expense  for  theeure  of  the  hernia,  but  this 
offer  was  declined  by  the  applicant  on  the  ground  that  he  could  not 
safely  undergo  such  operation.  After  examination  by  a  medical 
referee  appointed  by  the  Commission,  it  was  determined  that  the  frac- 
ture of  the  little  finger  had  healed  normally,  without  causing  disability, 
and  that  an  operation  for  the  cure  of  the  hernia  could  safely  be  under- 
gone. It  was  therefore  ordered  that  if  the  defendants  should  furnish 
an  operation  at  their  own  expense  and  should  pay  a  temporary  total 
disability  during  the  period  that  the  applicant  was  disabled  as  a  result 
of  the  operation,  and  such  operation  should  prove  successful,  that  the 
defendants  should  be  discharged  from  all  further  liabihty.  The 
determination  of  the  percentage  of  any  permanent  disability  as  a  result 
of  such  hernia  was  postponed  pending  the  tender  and  outcome  of  such 
operation. 

H.  L.  White, 
Secretary. 


{No.  496— November  7,  1914.) 

(Chapter  176,  L.iwb  1913.) 
J.  G.  WALTZ,  ApplUa\ 

J.  G.  Waltz,  in  propria  persona,  for  Applicant. 
Murray  Bourne,  attorney,  for  Defendant. 
The  applicant  claimed  to  have  been  injured  on  February  16,  1914, 
at  McFarland,  by  a  heavy  chain  striking  him  upon  the  instep,  caus- 
ing an  iujury  to  the  nerves,  ligaments  and  bones  of  the  left  foot. 
The  employment  of  the  applicant  was  that  of  teamster.  Medical 
and  surgical  expenses  were  paid  by  the  defendant  for  a  considerable 
period  of  time,  but  his  claim  for  compensation  was  resisted  on  the 
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ground  that  it  was  not  clear  that  any  accident  had  occurred  in  the 
ct'urse  of  his  employment,  and  that  the  duration  of  the  disability  was 
largely  due  to  erysipelas  or  some  other  disease.  This  application  was 
filed  on  September  15,  1914.  The  defense  of  the  statute  of  limitations 
being  raised  by  the  defendant,  the  application  was,  on  November  7, 1914, 
dismissed  and  the  defendant  discharged  from  all  liability, 

H.  L.  White, 
Secretary. 


(No.  498— November  7, 1914.) 

(Chapter  176.  Laws  1913.) 

)  MARYLAND  CASU- 

Pboximatb  Cause — Scratch  on  Thumb — Infection. — Where  the  evidence  shows 
that  an  employee  received  a  slight  scratch  on  bis  thumb  while  working  as  a 
hookkeeper,  and  that  three  days  later  the  thumb  became  very  painful  and  seriouB 
iQ^ectioD  WBH  found  to  exist,  such  infection  is  proximately  caused  by  accidental 
injury  arising  out  of  the  employment. 

Medical  and  Suroical  Tkeatment — Sbabonablb  Tenpeb — Liability  op  Insur- 
ance Cabried. — Where  an  employer  is  notified  at  the  outset  of  the  serious  con- 
dition of  his  employee,  caused  by  an  infected  wound,  and  the  insurnnce  carrier 
offers  the  services  of  its  own  physician  on  the  same  day,  Tuesday,  but  due  to  the 
physician  not  beinR  present  and  the  case  being  urgent,  an  arrangement  is  made 
to  meet  this  physician  later  in  the  afternoon,  and  where  the  insurance  company's 
physician  does  not  get  into  communication  with  the  applicant  until  Ibe  following 
Friday,  after  serious  operation  has  been  performed,  the  insurance  carrier  has 
not  seasonably  tendered  medirat  treatment,  and  is  liable  for  the  reasonable 
value  of  the  treatment  procured  elsewhere. 

Ii).— Wbes  Tendeb  Must  be  Mapb, — An  employer  or  insurance  carrier  is  justified 
in  demanding  a  change  of  physicians  at  the  close  of  emergency  treatment  imme- 
diately following  the  injury,  or  witbin  a  reasonable  time  thereafter,  hut  is  not 
justilied  in  delaying  for  several  days  beyond  that  and  until  defiuite  arrangemeuts 
for  the  continuation  of  treatment  have  been  entered  into,  particularly  where  the 
patient  is  seriously  ill. 

The  accident  occurred  in  Los  Angeles.  The  facts  are  stated  in  the 
opinion.  The  only  issue  was  as  to  the  liability  of  the  insurance  carrier 
for  medical  treatment  not  furnished  by  it. 

Statham  Jameson,  in  propria  persona,  for  Applicant. 
Perry  F.  Backus,  attorney,  for  Defendants. 

The  only  issue  raised  in  this  application  is  as  to  the  liability  of  the 
insurance  carrier  for  the  medical  expenses  of  the  applicant.  The 
undisputed  facts  in  this  ease  are  as  follows : 

The  applicant,  Statham  Jameson,  while  working  upon  a  ledger  in  the 
office  of  his  employer,  received  on  June  6,  1914,  a  slight  cut  upon  the 
thumb.  No  attention  was  paid  to  it  at  the  time,  but  by  the  following 
Monday  the  thumb  had  become  ratlier  painful.  By  Monday  night  it 
had  become  apparent  that  serious  infection  had  set  in  and  Dr.  Fred 
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Bowen  was  immediately  sumraoned.  Dr.  Bowen  rendered  such  treat- 
ment as  was  neeeaeary  at  the  time  and  made  an  appointment  with  the 
applicant  for  the  following  afternoon  at  his  office  to  have  the  thumb 
operated  upon.  On  Tuesday  morning  the  applicant  notified  his 
employer  who  in  turn  notified  the  insurance  company.  Shortly  after 
12  o'clock  a  representative  of  the  inauranee  company  called  upon  Mr. 
Jameson  and  told  him  that  the  insurance  company  had  a  physician  who 
regularly  treated  all  their  cases,  and  that  Mr.  Jameson  should  submit 
himself  to  this  physician,  Dr.  A.  W.  Moore,  for  treatment.  Mr.  Jame- 
son was.  however,  unwilling  to  cancel  his  appointment  with  Dr.  Bowen 
for  2:30  o'clock  that  afternoon  for  several  reasons  and  it  was  agreed 
that  Dr.  Moore  would  call  at  Dr.  Bowen 's  office  at  the  time  set  for  the 
operation  and  that  arrangements  would  be  made  at  such  time  to  have  the 
case  turned  over  to  Dr.  Moore.  By  some  misunderstanding,  which  can 
not  be  charged  to  the  applicant,  Dr.  Moore  did  not  appear  at  the  time 
set  and  did  not  call  upon  Mr.  Jameson  until  the  following  Friday.  At 
that  time  Dr.  Moore  definitely  offered  his  services  and  informed  Mr. 
Jameson  that  the  company  would  not  he  responsible  for  medical 
charges,  unless  the  case  were  given  to  himself.  Mr.  Jameson  was  not, 
however,  at  such  time  in  a  condition  to  fully  weigh  the  situation  or 
arrange  for  the  suhse(|uent  treatment. 

Upon  this  statement  of  the  facts  the  Commission  is  of  the  opinion  that 
in  ^iew  of  the  gravity  of  the  case  and  the  necessity  for  immediate  treat- 
ment, the  insurance  company  did  not  seasonably  offer  medical  attention 
and  is  therefore  liable  for  the  reasonable  cost  for  the  services  furnished 
to  the  applicant  hy  Dr.  Bowen.  While  it  is  true  that  a  tentative  offer 
was  made  on  Tuesday  noon,  there  was  by  no  means  a  definite  offer  or 
final  rejection  of  such  offer.  By  delaying  until  Friday  before  again 
approaching  Mr.  Jameson  upon  the  subject  of  a  change  of  physicians, 
the  insurance  company  delayed  too  long  and  Mr.  Jameson  was  justified 
in  entering  into  arrangements  for  the  remainder  of  his  treatment  in  the 
meantime.  It  is  not  the  policy  of  this  Commission  to  require  a  change 
of  physicians  in  the  middle  of  the  treatment  of  a  serious  case.  An 
employer  or  insurance  carrier  is  justified  in  demanding  a  change  of 
physicians  at  the  close  of  emergencj'  treatment  immediately  following 
the  injury,  or  within  a  reasonable  time  thereafter,  but  is  not  justified 
in  delaying  for  several  days  beyond  that  and  until  definite  arrange- 
ments for  the  continuation  of  a  treatment  have  been  entered  into, 
particularly  where  the  patient  is  dangerously  ill. 

A.    J.   PiLLSBURY, 

■Will  J,  French, 
Harris  Weinstock, 
Commissioners. 
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(No.  499— November  7,  1914.) 
(Chapter  i;s,  I^ws  1913.) 
riNNEY  &  BOYLE  MANUFACTURING  COMPANY,  t, 


Frank  W.  Roland,  adjuster,  for  Applicants. 

Harold  Ainsu-orth,  in  propria  persona,  for  Defendants. 
The  defendant  Harold  Ainsworth  was  injured  on  June  24,  1914, 
while  working  in  the  employment  of  applicant  Pinney  &  Boyle  Manu- 
facturing Company  as  a  press  operator.  At  the  time  of  his  accident 
Mr.  Ainsworth  was  engaged  in  forming  sheet  metal  stove  legs  upon  a 
press  and  accidentally  caught  his  finger  in  the  press  causing  a  crushing 
of  the  index  finger  of  the  right  hand,  which  necessitated  amputation 
between  the  second  and  distal  joints.  The  only  issue  raised  in  this 
controversy  is  as  to  the  percentage  of  permanent  disability  sustained. 
The  Commission  found  that  in  view  of  the  age  and  occupation  of  the 
injured  man,  and  the  nature  of  tlie  injury,  he  had  sustained  a  perma- 
nent partial  disability  equalling  5^  per  cent  of  total  disability.  An 
award  was  therefore  made  of  twenty-two  weeks'  compensation  at  the 
rate  of  nine  dollars  and  seventy-five  cents  ($9.75)  per  week. 

H.  L.  White, 
Secretary. 

NOTB. — A  rehearing  wns  ftrnnteil  in  this  cnse  on  Derpmb^r  22,  1914.  for  Ihe  purpose 
or  at^urlns  fvlilpnn-  to  dvtermitie  thi-  probable  enrnliiKX  of  the  applicant  In  the 
oroupatlon  in  which  he  wii«  worklnK  nt  the  lime  of  his  jifeldent,  after  reaching  the 
nge  ot  Iwenly^ne  yeHra,  It  he  hufl  not  been  injured.  Ii-\irllier  leatlmony  was  taken 
upon  Jitnuary    12,    1»l.'i.      Upon   Ilie  basis  of  siii^h   testimony   Ihe  Commission  entered 


(No.  503— November  7,  1914.) 

(Chapter  lie.  Laws  1913.) 

GEORGE  E.  WOLFE,  Applicant,  vs,  E.  W.  SCRIPPS,  Defendant. 

Excepted  Ct^ssES — Fabm  Labor. — Where  an  employee  is  employed  upon  a  farm  to 
milk  the  cowg  and  taice  care  of  the  poultry,  he  is  engnRed  in  farm  labor  and  is 
not  within  Ibe  protectioQ  of  the  Workmen's  Compensaiion.  Insurance  and  Safety 
Act. 

George  E.  Wolfe,  in  propria  persona,  for  Applicant. 
Peter  Derrenbaker,  attorney,  for  Defendant. 
AH  of  the  facts  necessary  to  a  decision  of  this  case  were  agreed  to  by 
stipulation  at  the  hearing.  This  stipulation  showed  that  George  E. 
Wolfe,  the  applicant,  had  been  injured  on  August  21,  1914,  by  the 
plunging  of  a  stallion  which  he  was  taking  from  the  barn  to  the  water- 
ing trough.  At  the  time  of  his  injury,  the  applicant  was  employed 
upon  the  farm  of  the  defendant  as  a  milker  and  to  -take  care  of  the 
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poultry.  The  injuries  resulted  in  a  fracture  of  the  hand  and  of  one 
toe.  The  Commission  found  that  at  the  time  of  his  accident  the 
employee  was  engaged  in  farm  labor  and  was  not  subject  to  the  com- 
pensation provisions  of  the  Workmen's  Compensation,  Insurance  and 
Safety  Act.     Compensation  was  accordingly  denied. 

H.  L.  White, 
Secretary. 


(No.  504— November  7,  1914.) 
(Chapter  176,  Laws  l»i;l.> 
MICHAEL  DONOVAN  and  ELLEN  DONOVAN.  ApplicanU,  vs.  HOLT  CROSS 
CEMETERY  ma  LONDON  AND  LANCASltlRB  GUARANTEE  AND  AC- 
CIDENT COMPANY,  Defeudants. 

Partial  ■Dependency — Mode  of  CoMPUTATiON.^Wliere  Ihe  tact  o£  partial  depend- 
encf  IB  well  eBtabtished  but  b;  reflBOn  of  the  failure  of  tbe  dependeuts  to  keep 

records  of  the  contributions  made  by  the  dectased  employee  to  tbeir  support,  it 
is  impossible  directly  to  determiue  the  amount  of  sucb  coulributions,  such  amouot 
luay  be  determined  by  reference  to  the  total  earnines  of  tbe  deceased  employee 
during  the  preceding  year  and  his  estimated  expenditures,  including  the  esti- 
mated value  of  hoard  aud  room  received  at  home,  it  being  shown  that  he  turned 
in  for  the  support  of  bis  family  all  of  bis  wages  except  certain  amounts  retained 
for  personal  purposes. 

The  facts  are  stated  in  the  opinion.  The  percentage  of  the  average 
annual  earnings  contributed  by  the  deceased  employee  to  the  support 
of  his  family  was  determined  by  the  Commis.sion  to  be  57^  per  cent. 
This  proportion  of  three  times  his  average  annual  earnings  was  there- 
fore awarded  as  a  death  benefit,  amounting  to  the  sum  of  one  thousand 
five  hundred  fifty-two  dollars  ($1,552.00),  which  amount  was  made 
payable  to  his  father  and  mother  jointly  at  the  rate  of  eleven  dollars 
and  twenty-five  cents  ($11.25)  per  week  until  paid. 

Michael  Donovan  and   Ellen   Dovovan,   in  propria   persona,  for 
Applicants. 

R.  P.  Wisecarver,  attorney,  for  Defendants. 
John  Donovan  was,  on  the  17th  of  August,  1914,  drowned  by  accident 
while  in  the  employment  of  the  Holy  Cross  Cemetery.  He  was  in  his 
twenty-ninth  year  and  ever  since  he  went  to  work  at  fifteen  had  turned 
his  earnings  over  to  his  mother,  Mrs.  Ellon  Donovan,  for  the  support 
of  the  family.  Michael  Donovan  is,  and  for  a  number  of  years  has  been, 
an  invalid  and  unable  to  earn,  but  inasmuch  as  one  or  two  of  the 
children  have,  within  the  previous  year,  begun  to  earn  and  had  con- 
tributed their  earnings  to  the  support  of  the  family,  applicants,  who  are 
the  father  and  mother  of  the  deceased,  could  not  contend  that  they 
were  wholly  dependent  upon  their  son  John  for  their  support,  although 
they  have  been  nearly  so. 
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The  CommissioD  encoiinters  great  difficulty  in  all  these  cases  in  ascer- 
taining the  measure  of  contribution  to  the  support  of  the  family,  and 
for  the  reason  that  almost  no  aeeount  is  kept  of  family  income  and 
expenditure  or  of  earnings  of  the  members  of  the  family  or  of  loss  of 
time,  or  of  any  of  these  facta  which  in  any  kind  of  business  would 
constitute  bookkeeping.  For  this  reason  the  Commission  is  of  necessity 
forced  to  make  the  best  approximate  valuation  of  contributions  that  it 
can  with  the  very  unsatisfactory  information  which  is  at  hand  and  the 
parties  to  such  controversy  must  make  the  best  of  such  estimate  as  can 
be  made  or  else  such  families  must  be.  deprived  of  any  death  benefit 
where  they  are  unable  to  show  just  how  much  was  contributed  to  the 
family  support,  and  tliis  would  cover  nearly  all  eases.  That  is,  a  rigid 
exaction  of  evidence  and  requirement  of  the  full  discharge  of  the  burden 
of  proof  would  defeat  all  such  claims.  We  can  not  think  that  the 
legislature  intended  that  we  should  do  this  and  therefore  awards  are 
made  in  pursuance  to  the  best  evidence  that  can  be  obtained,  notwith- 
standing the  lack  of  exact  testimony.  In  pursuance  of  this  policy  in 
dealing  with  such  cases  we  first  estimate  the  actual  earning  power  of 
the  deceased  employee  as  follows: 

The  evidence  shows  that  he  was  steadily  employed  as  a 
sheet  metal  worker  from  about  September  1,  1913,  to  Jan- 
uary 12,  1914,  a  period  of  nineteen  (19)  weeks,  during 
which  time  he  earned  twenty-seven  dollars  and  fifty  cents 
($27.50)  per  week,  or  a. total  of  five  hundred  twenty-two 
dollars  and  fifty  cents $522  50 

Prom  the  12th  of  January  to  the  12th  of  July,  1914,  he 
was  unsteadily  employed  and  the  evidence  showed  he 
worked  only  about  half  his  time,  sometimes  at  two 
dollars  and  fifty  cents  ($2.50)  and  sometimes  at  three 
dollars  ($3.00)  per  day.  We  have  therefore  estimated  his 
earnings  during  this  period  at  seventy-five  (75)  days  at 
two  dollars  and  seventy-five  cents  ($2.75)  per  day,  or  two 
hundred  six  dollars  and  twenty-five  cents 206  25 

From  July  12th  to  24th,  five  (5)  days  (part  time)  addi- 
tional at  two  dollars  and  seventy-five  cents  ($2.75)  per 
day  would  be  thirteen  dollars  and  seventy-five  cents 13  75 

From  July  24th  to  August  17,  1914.  the  day  of  his 
death,  twenty  (20)  days  at  three  dollars  ($3.00)  per  day, 
sixty  dollars 60  00 

From  August  17.  1913.  to  September  1,  1913,  when  he 
went  to  work  steadily  at  his  trade,  we  allow  one  week  at 
five  dollars  ($5.00)  per  day,  the  wages  he  got  as  a  sheet 
metal  worker,  or  twenty-seven  dollars  and  fifty  cents 27  50 

This  makes  a  total  actual  earning  power  of  eight  hun- 
dred thirty  dollars $830  00 
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PER  CONTRA. 

Taking  a  standard  of  living  of  this  family  with  its  little  home  and 
no  rent  to  pay  and  the  fact  that  the  mother  took  care  of  her  son's  clothes 
and  washing,  we  think  the  aetual  cash  outlay  on  account  of  his  weekly 
living  expense  was  not  in  excess  of  three  dollars  ($3.00)  per  week,  or 
one  hundred  fifty-six  dollars  ($156.00)  for  the  year. 

Testimony  warrants  an  allowance  of  two  dollars  ($2.00)  per  week  for 
personal  expenses  or  a  total  of  one  hundred  four  dollars  ($104.00). 

A  fair  estimated  cost  of  his  clothing  was  flfty-two  dollars  ($52.00) 
per  year. 

This  makes  a  total  expense  for  his  own  maintenance  of  three  hundred 
dollars  ($300.00)  per  year  which,  deducted  from  his  actual  earning  for 
the  year  previous  to  his  death,  leaves  a  balance  of  five  hundred  eighteen 
dollars  ($518.00),  the  amount  of  his  contribution  to  the  support  of  the 
family.  This  is  fifty-seven  and  one  half  per  cent  (57^%)  of  his  average 
annual  earnings  as  determined  by  the  statute  and  fixed  at  nine  hundred 
dollars  ($900.00).  Accordingly,  the  total  death  benefit  payable  to  the 
parties  in  this  case  amounts  to  one  thousand  five  hundred  fifty-two 
dollars  and  fifty  cents  ($1,552.50)  and  an  award  is  accordingly  made 
in  that  total  sum  and  payable  at  the  rate  of  eleven  dollars  and  twenty- 
five  cents  ($11.25)  per  week  until  the  whole  amount  shall  have  been 
paid. 

A.  J.   PiLLSBUEY, 

Will  J.  French, 

Commissioners. 


(No.  505— November  7, 1914.) 

(Chapter  176.  I^ws  1913.) 
A.  COLOT,  Applicant,  vb.  UNION  LUMBER  COMPANY,  Defendant. 

Total  Tempokaky  Disadilitv — Ability  to  Wobk  Occasionally  at  Expbnse  op 
A  Relapse, — ^ Where  the  evideofe  shows  that  an  injured  employee  is  able  to  work 
a  few  days  at  a  time  but  that  wheuever  he  iIofe  allerapt  to  work  a  relapse  is 
inevilahle  after  a  few  days,  such  employee  is  still  under  a  total  temporary 
disability. 

Amoint  or  CoMPENS.VTioN — Demlction  Fon  Earnings  bv  Kmpwteb  Dubiso  Pe- 
riod OF  Disability.— While  the  fact  that  an  employee  earninc  wages  tor  a  (ew 
days  at  a  time  but  followed  by  a  relapse  in  each  case  is  not  iDConsistent  witb  (he 
condition  of  temporary  tolnl  disability,  the  employer  or  insurance  carrier  is 
entitled  to  have  such  earnings  deducted  from  the  temporary  total  digablllty  bene- 
fits paid  or  payable  by  them. 

The  accident  occurred  at  Fort  Bragg,  where  the  applicant  was 
employed  as  a  laborer.  The  remainder  of  the  facts  are  stated  in 
the  opinion.  Compensalion  was  awarded  for  a  temporary  total  disa- 
bility lasting  from  the  fifteenth  day  after  the  injury  until  the  termina- 
tion of  his  disability  or  further  order  of  the  Commission,  the  date  of 
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such  termination  being  still  undetermined.  The  amount  of  the  disa- 
bility benefits  up  to  the  30th  of  October,  a  period  of  thirty-two  weeks, 
equalled  the  sum  of  two  hundred  forty  dollars  ($240.00).  Prom  this 
the  defendant  was  authorized  to  deduct  the  sum  of  one  hundred  thirty- 
three  dollars  and  fifty-five  cents  ($133.55)  previously  paid  as  compen- 
sation and  the  sum  of  thirty-eight  dollars  and  fifty  cents  ($38:50), 
which  the  applicant  was  shown  to  have  eanied  during  his  period  of 
total  disability.  In  this  connection  it  was  established  that  the  appli- 
cant was  able  to  work  a  few  days  at  a  time  but  that  whenever  he  did 
such  work  he  brought  upon  himself  a  relapse. 

It  was  also  provided  in  the  award  that  if  the  applicant  should  at  any 
time  refuse  to  accept  or  abide  by  the  medical  treatment  offered  at  the 
expense  of  the  defendant,  all  compensation  due  him  should  cease  during 
the  period  of  such  refusal  or  neglect, 

A.  Colot,  in  propria  persona,  for  Applicant. 
Pettis  <C-  Pcmbcrlon,  attorneys,  for  Defendant. 

The  applicant  in  this  case,  A.  Colot,  was  injured  on  the  6th  day  of 
March,  19Ii,  by  a  log  falling  upon  him  and  breaking  his  left  ankle. 
Proper  medical  and  surgical  treatment  were  accorded  him  at  the  hospi- 
tal of  the  employer  and  on  July  20lh  he  was  discharged  as  practically 
cured.  Upon  going  to  work,  however,  the  applicant  found  that  after 
working  a  few  days  his  left  foot  would  swell  and  he  would  be  unable  to 
continue  work.  On  several  occasions  he  attempted  to  resume  work  and 
after  working  a  few  days  was  compelled  to  quit.  Compensation  due 
him  having  been  di.scontimied  on  the  20th  of  August,  an  application  for 
compensation  was  filed  with  this  Commission. 

At  the  instance  of  the  Commission  the  applicant,  on  September  30th, 
was  examined  by  Dr.  James  T.  Watkins,  its  medical  referee.  Dr.  Wat- 
kins'  report  was  to  the  effect  that  the  applicant  is  suffering  from  a 
traumatic  flat  foot,  that  his  condition  will  probably  last  from  two  to 
three  months  if  properly  treati'd  and  for  an  indefinite  period  if  not 
treated.  The  applicant  is  therefore  shown  to  be  entitled  to  a  continua- 
tion of  his  temporary  total  disability  indemnity  payments  until  such 
time  as  he  shall  be  able  to  resume  work.  In  the  opinion  of  this  Com- 
mission a  man  who  is  able  to  work  a  few  days  at  a  time  but  only  at  the 
expense  of  bringing  on  a  relapse,  is  still  totally  disabled  from  labor. 

It  is  urged  on  the  part  of  the  defendants  that  the  applicant  was  suf- 
fering from  flat  foot  before  tiie  injury  and  that  the  present  condition  is 
due  to  the  prior  defect  and  not  to  the  broken  ankle.  Nevertheless  it 
appears  from  the  evitlcnce  and  report  of  the  medical  referee  that  the 
applicant  was  not  incapacitated  by  reason  of  a-  possible  condition  of 
flat  foot  before  the  injury  now  complained  of,  and  that  the  present 
cause  of  his  disability  is  the  flattened  condition  of  the  arch  of  the  left 
at— n— linoD  .  -  I 
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foot,  brought  on  by  the  breaking  of  the  ankle.  As  long,  therefore,  as 
he  is  prevented  from  working  by  this  condition  of  his  left  foot,  caused 
by  hia  injury,  he  is  entitled  to  compensation. 

In  regard  to  the  amount  of  compensation  due,  however,  it  is  not  fair 
that  the  employer  should  pay  upon  the  basis  of  total  disability  when  the 
applicant  did  in  fact  earn  approximately  thirty-five  dollars  ($35.00) 
during  the  past  three  months.  "While  such  earnings  of  a  few  days  at  a 
time  followed  by  a  relapse  are  not  inconsistent  with  the  condition  of 
temporary  total  disability,  the  employer  should  be  given  the  benefit 
of  such  earnings.  The  defendant,  accordingly,  has  been  credited  with 
the  amount  so  earned  in  deduction  of  the  temporary  disability  award 
herein  made. 

A.    J.    PlLI£BURY, 

Will  J.  Pefjich, 

Commissioners. 

NOTB. — On  March  2.  191B,  the  physician  atlendine  tlie  applicant.  Dr.  C.  C.  Crane, 
rcporlfd  that  hti  had  discharged  the  applltaiil  on  Januarj-  1».  1915.  as  tulty  oured. 
The  Commission  thereupon  entered  Its  order  uuthorlzInE  the  terminaticm  of  dis- 
ability payments  as  of  the  date  of  January  19tli. 


(No.  506— November  7, 1914.) 
(Chapter  176,  Laws  1913.) 
ANDRES  ORTIZ.  Applicant,  vs.  SHARP  &  FELI-OW8  CONTRACTING  COM- 
PANY, AND  LONDON  GUARANTEE  AND  ACCIDENT  COMPANY,  Dcfernt- 

Andres  Ortiz,  in  propria  persona,  for  Applicant. 
Defendants  were  not  present  nor  rpprcsfmted. 
The  testimony  of  the  applicant  showed  that  he  had  been  injured  on 
August  6,  1914,  while  working  for  the  Sharp  &  Fellows  Contracting 
Company  in  San  Diego,  by  the  dropping  of  a  load  of  timber  upon  his 
foot.  The  accident  caused  a  crushing  of  the  foot  with  bruises,  lacera- 
tions and  the  loss  of  the  nail  of  the  great  toe.  The  reason  for  contest- 
ing liability  does  not  appear.  The  Commission  awarded  compensation 
for  a  period  of  seven  weeks,  amounting  to  $59.08.  The  applicant  was 
also  awarded  the  reasonable  value  of  medical  and  surgical  treatment 
rendered  to  him  within  ninety  days  following  the  injury. 

H.  L.  "White, 
Secretary. 
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{No.  508— November  7, 1914.) 
(Chapter  176,  Laws  1913.) 
PRANK  HAHBART,  Applicant,  va.  BBYSON  ESTATE  COMPANY,  amd  LON- 
DON GUARANTEE  AND  ACCIDENT  COMPANY,  Deefndanti. 

DtsABiLiTT  Award — Cbedit  fob  Sdus  Earned  Elsewiiebe  bt  Eufloyee  Dubinq 
Peuiw  of  Disabiutt.^Aq  employer  is  allowed  to  deduct  from  the  temporary 
total  disaliiljty  itideniiiily  paid  or  to  be  paid  Co  an  injured  employee,  ttie  amounts 
earned  by  Bucb  employee  while  warkiug  elsewhere  duriajc  the  period  for  which 
sucb  disability  indemnity  was  paid  or  payable. 

Frank  Harbart,  in  propria  persona,  for  Applicant 

Cecil  E.  Anderson,  attorney,  for  Defendants. 
Prank  Harbart,  the  applicant  herein,  was  employed  by  the  defendant 
Bryson  Estate  Company  as  a  plasterer  on  one  of  their  buildings.  White 
scraping  a  wall  preparatory  to  putting  on  the  finishing  coat  of  plaster, 
he  ran  a  sliver  into  the  thumb  of  his  right  hand.  The  sliver  subse- 
quently caused  an  infected  wound  with  stiffness  in  the  joint  for  a  con- 
siderable period  of  time.  Compensation  was  paid  by  the  defendants 
for  a  time  and  medical  services  in  part  furnished  by  them.  Later  the 
defendants  became  of  the  opinion  that  Mr.  Harbart  had  been  employed 
as  a  contractor  and  not  as  an  employee,  and  refused  to  pay  further 
compensation.  The  Commission  found  that  the  applicant  was  in  fact 
an  employee,  and  awarded  compensation  for  the  temporary  total  disa- 
bility of  twenty-three  weeks,  and  for  a  temporary  partial  disability, 
after  the  expiration  of  this  period,  of  indefinite  duration.  The  defend- 
ants were  allowed  to  credit  to  their  account,  however,  sums  of  money 
proved  to  have  been  earned  by  the  defendant  by  working  for  others  dur- 
ing the  time  that  he  was  being  paid  the  temporary  total  disability  by 
the  defendants,  as  well  as  the  sums  previously  paid  by  them  to  the 
applicant  as  compensation  for  his  injuries. 

H.  L.  White, 
Secretary. 


Note. — A  petition  fur  a  rehenrlnfc  wna  denied  by  the  Coi 

915.     It  eulmeciuently  appeured  from  the  reporla  o(  the  iit „  ,. 

hv  dlwibllltv  mmlalnud  by  the  am>ll<^nt  bad  h.Tome  iiermHnpnl  and  thnl 


It  mlweiiuently  uppeured  from  the  reporla  o(  the  iittendlng  physicians  that 

'by  the  applli^nt  bad  biTome  permHnpnl  and  f— ■    '*-  — 

iceptjble  of  ai'inirate   dtltTml nation.      The   Injury 


upon  nili'd  liy  (h>-  ratbifi  dipartm<>nt  of  llie  ITommlHHJon.  Jind  notli-e  of  Inlontlon 
tu  iim^nd  Chi-  Hndlnes  iin<l  nwnril  iircordlnttly  wua  entered  upon  M.irrb  8,  1916.  No 
obJiH'Cion  lH-lnK  nx'elved.  the  CommlsHlon  entpr*^  lit*  order  upon  Murcb  2uth  allowlnK 
ciimpfniiiitlun  u|>on  the  biiHln  mentioned  for  thirty-one  weeKs  und  amuuntina;  to  the 
'itiil  sum  of  sevi'n  hundred  wrrnty  dollars  nnd  spi-cnty-one  wMn  (»T70.T11, 
■  —   '  -    ■-  ^-eviously  made  upon   tlie  basis  o( 
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(No.  521— November  7, 1914.) 

(Chapter  17S,  Laws  1913.) 
FRANK  HISERMAN.  Applicant,  va.  W.  H.  GARSIDB.  J 
CASUALTY  COMPANY.  Defendai 

GODKSE  OF  EuFLOTUENT — GoiNO  TO  WoBK  ON  TiUB  OF  EupLOTEB. — Where  the  evi- 
dence shows  that  the  employee  ivas  allowed  to  ride  lo  and  from  work  on  the  time 
of  his  employer,  he  is  entilled  to  compensation  for  an  accident  occurring  while 
riding  Co  work. 

Frank  Hiserman,  in  propria  persona,  for  Applicant. 

W.  n.  Garsicic,  in  propria  persona,  for  DefcDdant. 

T.  C.  Vella,  adjuster,  for  defendant  New  Amsterdam  Casualty 
Company. 
The  applicant,  Frank  Hiserman,  claimed  to  have  been  injured  on 
July  10,  1914,  at  Salinas,  while  working  in  t&e  employment  of  defend- 
ant W.  II.  Carside.  The  applicant  wa-s  employed  as  a  well-borer  and 
while  riding  to  work  on  hia  bicycle  on  the  above  date,  collided  with  an 
automobile,  sustaining  a  fracture  of  the  left  leg  in  two  places.  His 
application  for  compensation  was  resisted  on  the  ground  that  he  was 
not  acting  in  the  course  of  his  employment  at  the  time  of  the  injury. 
The  testimony  of  both  the  applicant  and  the  defendant,  who  were 
brothers-in-law."ahowed  that  the  applicant  was  allowed  to  ride  to  and 
from  work  on  the  time  of  his  employer.  No  evidence  being  presented 
by  the  defendant  insurance  carrier  to  disprove  this  claim,  an  award 
was  made  for  a  temporary  total  disability  lasting  up  to  and  beyond 
the  date  of  the  decision  of  the  case,  at  the  rate  of  nine  dollars  and 
thirty-seven  cents  ($9.37)  per  week  until  the  termination  of  the  disa- 
bility. The  defendants  were  also  ordered  to  pay  the  reasonable  value 
of  the  medical  and  surgical  services  rendered  to  the  applicant  for  ninety 
days  following  his  injury. 

H.  L.  ■White, 
Secretary. 


(No.  545— November  7, 1914.) 

(Chapter  176,  Laws  1913,) 
BENNIE  WOODRUFF,  Applicant,  vs.  R.  F.  PETERSON.  Defendant. 

ExcErTED  Classes — Farm  or  Daiby  I.abob. — Where  an  employee  ia  engaged  in  de- 
livering milk  for  an  employer  who  buys  milk  at  wholesale  and  retails  it  lo  the 
cousumera.  such  employee  is  not  engaRpd  in  farm  or  dairy  labor  and  is  therefore 
within  the  protection  of  the  Workmen's  Compensation,  Insurance  and  Safety  AcL 

Defenses  of  Euployeb — Negliqence  of  Employee. — Negligence  of  an  employee 
contributing  to  hta  injury  can  not  be  relied  upon  by  the  employer  as  a  defense  to 
the  claim  of  such  employee  for  compensation. 
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Duration  of  Disabilitt— Subhequebt  Accident  Fbou  iNDEPENDEnx  Causr. — 
Where  the  evldeoce  shows  that  aa  employee  has  sustained  a  fracture  of  an  arm 
by  accident  artsiiig  out  of  his  employment,  end  that  before  such  fracture  is 
heated  he  again  breaks  the  arm  in  the  same  place  by  an  accident  which  did  not 
occnr  in  the  course  of  his  employment,  sucb  employee  is  entitled  to  compensa- 
tion only  for  the  normal  period  that  he  would  be  disabled  as  a  result  of  the 
Brsf  accident. 

E.  E.  Woodruff,  for  Applicant. 

R.  F.  Pelcrson,  in  propria  persona,  for  Defendant. 
Bennie  Woodruff,  a  boy  of  seventeen  years,  was  employed  in  deliver- 
ing milk  for  the  defendant,  and  was  injured  on  June  7,  1914,  by  a  fall 
from  the  wagon,  causing  a  broken  arm.  The  employer  purchased  milk 
at  wholesale  and  sold  it  at  retail  to  his  patrons  on  the  milfe  route.  Be- 
fore the  broken  arm  had  thoroughly  healed,  the  boy  broke  it  again  while 
playing  on  a  hay  stack.  The  attending  physician  testified  that,  inde- 
pendently of  the  second  accident,  he  would  have  been  totally  incapaci- 
tated for  six  weeks,  and  half  incapacitated  for  six  weeks  more.  The 
employer  resisted  the  claim  for  compensation  on  the  ground  that  the 
accident  was  due  to  the  fault  of  the  employee  and  that  the  second  acci- 
dent did  not  occur  in  the  course  of  his  employment.  The  Commission 
found  that  the  first  accident  had  been  sustained  as  claimed,  and  awarded 
compensation  for  four  weeks'  temporary  total  disability  following  the 
two  weeks'  waiting  period  after  the  accident,  amounting  to  $16.68.  A 
temporary  partial  disability  indemnity  was  also  awarded  for  six  weeks 
more  at  the  rate  of  $2.05  per  week.  The  defendant  was  further  ordered 
to  pay  to  Dr.  J.  C.  Blair,  attending  physician  of  the  applicant,  the 
sum  of  $45.50  as  the  reasonable  value  of  treatment  rendered  by  Dr. 
Blair  to  the  injured  employee  within  ninety  days  following  the  acci- 
dent. Dr.  Urquhart  was  also  awarded  the  sura  of  $5.t)0  for  first  aid 
treatment  rendered  the  boy. 

H.  L.  White, 
Secretarjf. 


(No.  604— November  7, 1914.) 

(Chapter  176,  Lawm  1913.) 


No  application  was  filed  in  this  case.  Instead,  an  agreed  statement 
of  facts  signed  by  both  the  applicant  and  defendant  was  submitted  to 
the  Commission  with  the  reijuest  for  an  award  thereon.  The  stipula- 
tion showed  that  Elmer  I.  Homyer,  husband  of  the  applicant,  was 
killed  by  an  accident  on  September  19,  1914,  white  in  the  employment 
of  the  defendant  company.  The  place  and  circumstances  of  said  acci- 
dent were  not  stated.     The  applicant  being  shown  to  be  the  widow  of 
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the  deceased  employee,  and  living  with  him  as  his  wife  at  the  time  of 
his  death,  an  award  was  made  in  her  favor  upon  the  hasia  of  total 
dependency.  The  award  amounted  to  three  thousand  one  hundred 
fifty  dollars  ($3,150.00)  and  was  made  payable  at  the  rate  of  thirteen 
dollars  and  thirteen  cents  ($13.13)  per  week  for  two  hundre_d  forty 
weeks. 

H.  L.  "Whitb, 
Secretary. 


(No.  500— November  12, 1914.) 

(Chapter  176,  Laws  1913,) 


H.  Stanley  Crane,  attorney,  for  Applicants. 

R.  E.  Norton,  adjuster,  for  Defendants, 
On  July  23,  1914.  at  the  Stockton  Iron  Works,  Stockton,  appli- 
cant William  J.  McNamara  was  burned  on  both  hands  and  on  the 
right  forearm  by  ha<ik  fire  from  ii  furnace  which  he  was  tending  as 
fireman.  It  was  admitted  that  the  injured  employee  was  disabled  until 
August  5, 1914,  but  his  claim  that  his  disability  continued  until  Septem- 
ber 29th  was  disputed.  The  evidence  produced  sustained  applicant's 
contention  in  full  and  showed  that  the  accident  had  resulted  in  tempo- 
rary total  disability  for  a  period  of  seven  and  four  sevenths  weeks.  The 
average  weekly  earning  of  applicant  being  twenty  one  dollars  and  sixty 
three  cents  ($21.63),  compensation  on  the  basis  of  65  per  cent  thereof 
or  fourteen  dollars  and  six  cents  ($14.06)  per  week  for  seven  and  four 
sevenths  weeks,  amounting  to  one  hundred  six  dollars  and  forty-five 
cents   ($106.45),  wa,s  awarded. 

H.  L,  White, 
Secretary. 


(No,  492— November  17,  1914.) 

(Chapter  176.  Laws  1913.) 


S.  S.  Fender,  brother  of  the  applicant,  for  Applicant. 

Barry  J.  Cotiling,  attorney,  for  Defendants. 
Joshua  Fender,  brother  of  Alice  Warden,  the  applicant  herein,  was 
killed  ou  July  14,  1914,  near  El  Portal.  At  the  time  of  his  death, 
he  was  employed  as  a  timber  feller  for  the  defendant  Tosemite 
Lumber  Company.  The  accident  was  caused  by  a  falling  tree  breaking 
the  limbs  of  a  nearby  tree,  these  limbs  hitting  the  deceased  upon  the 
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head  and  crushing  his  skull.  The  only  issue  raised  in  this  proceeding 
is  as  to  the  extent  of  partial  dependency  of  the  sister  upon  the  earnings 
of  her  deceased  brother  for  support.  Testimony  was  taken  and 
interrogatories  sent  to  the  applicant,  who  was  living  in  North  Carolina. 
The  Commission  found,  upon  all  the  evidence,  that  while  the  deceased 
had  contributed  occasional  sums  to  his  sister,  such  contributions  were 
in  the  nature  of  occasional  gifts  and  not  a  regular  contribution  for 
support.  The  condition  of  dependency  was  therefore  found  not  to 
exist  and  compensation  was  denied. 

H.  L.  White, 
Secretary. 


(No.  212— November  19,  1914.) 

(Chapter  176,  Laws  1B13.) 
W.    A. 

The  applicant  was  not  present  or  represented. 

Roy  E.  Bigham,  attorney,  for  Defendants. 
W.  A.  Stotenburg,  applicant  herein,  was  employed  by  defendant 
Sacramento  Lumber  Company  at  Sacramento  as  a  lumberman.  While 
lowering  some  iron  bridles  on  a  barge  by  an  electric  hoist,  a  bridle 
slipped  out  of  the  chain  and  fell  upon  his  toes.  The  principal  issue 
was  as  to  the  extent  of  the  disability,  the  applicant  claiming  that  a 
fracture  had  been  received,  which  the  defendants  denied.  The  defend- 
ants also  claimed  that  they  had  furnished  necessary  treatment,  which 
treatment  had  subsequently  been  discontinued  by  the  employee  without 
their  consent,  and  that  they  were  therefore  not  liable  for  the  cost  of 
further  medical  attention.  The  Commission  found  that  the  applicant 
was  disabled  on  account  of  his  injury  until  February  25,  1914,  and 
awarded  compensation  for  a  period  of  two  and  four  sevenths  weeks, 
amounting  to  twenty-four  dollars  and  ten  cents  ($24.10).  No  award 
was  made  for  the  medical  expenses  of  the  injured  man. 

H.  L.  WnrrE, 
Secretary. 


(No.  39fr— November  19,  1914.) 

(Chapter  1T6.  Laws  1913.) 
JAMES    rRINTY.   Applicant,    vs.   JACOBSEN-BADE   COMPANY,   and   K.    G. 
I-UNI)STROSI.    AND    GUARDIAN    CASUALTY    AND    GUARANTY    COM- 
I'ANY,  Dclcndants. 

F.sTENT  OF  DcsABci.iTv — FiNUiso  OF  FACT.^Evidcnce  held  to  show  tbnt  the  appti- 
vnM's  injury  resulted  in  n  fracture  of  the  sesamoid  bone  in  the  great  toe,  such 
fracture  failing  to  unite  and  causing  conliiiuoua  disability  uclil  cured  by 
operation. 
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Suspension  of  Disabiutt  Patmems— Refusal  of  Opebation  if  Opfebed. — 
TVhere  an  injured  employee  is  suffering  from  a  disability  which  can  be  cured  by 
operation,  and  a  temimVarj-  total  diNability  award  was  made  in  hie  favor,  the 
payments  to  contiuue  until  the  termination  of  his  disability,  the  ConmiABion 
will  provide  in  the  award  that  sueh  pnyment^  shall  be  suspended  upon  tbe  offer- 
ing to  the  applicant  ot  an  operation  to  cure  his  injury  at  the  eapeoae  of  the 
employer  or  insurance  carrier  and  its  refusal  by  such  employee. 

The  facts  are  stated  in  the  opiuioo.  The  only  issue  presented  was  as 
to  the  extent  of  disability.  An  award  was  made  for  a  temporary  total 
disability  lasting  up  to  and  beyond  the  date  of  the  hearing,  the  termina- 
tion of  which  was  not  susceptible  of  being  foretold.  Compeoaatioa 
was  allowed  at  the  rate  of  eighteen  dollars  and  seventy-five  cents 
($18.75)  per  week  until  the  termination  of  the  disability  or  further 
order  of  the  Commission,  with  a  provision  that  if  an  operation  should 
be  tendered  at  the  expense  of  the  employer  to  cure  the  applicant's 
injury,  and  such  operation  should  be  refused  by  the  injured  employee, 
all  further  disability  payments  shall  be  suspended  during  the  continua- 
tion of  such  refusal. 

W.  E.  Vorn,  attorney,  for  Applicant. 
Barry  J.  Colding,  attorney)  for  Defendant. 

On  the  1st  of  May,  1914,  James  Printy  was  working  on  the  spring 
of  an  arch  in  the  Stockton  street  tunnel,  with  his  feet  overhanging, 
und  beneath  him  a  fellow  workman  was  working  with  a  pick.  In  raising 
his  pick  to  strike  a  blow  he  struck  Printy 's  foot  on  the  bottom  just  back 
of  the  great  toe.  There  was  no  laceration  of  the  foot  but  a  serious  injury 
was  nevertheless  inflicted.  The  injury  seems  to  have  been  somewhat 
obscure  and  it  took  no  little  time  for  medical  references  and  examina- 
tions to  determine  the  precise  nature  and  extent  of  the  disablement. 
After  much  effort  to  establish  the  fact,  it  is  clear  to  the  Commission 
that  applicant  sustained  a  disabling  injury  and  that  that  injury  will 
I>ersist  until  an  operation  is  performed  for  its  cure.  In  brief,  the  injury 
is  about  as  follows:  There  is  a  fracture  of  the  sesamoid  bone  under  the 
great  toe  and  this  fracture  has  failed  to  unite.  The  broken  fragments 
of  the  small  sesamoid  bone  are  acting  in  the  nature  of  a  foreign  body 
under  the  skeleton  of  the  foot  and,  as  such  foreign  body,  causes  con- 
tinuous pain  when  standing  upon  the  feet,  with  some  swelling  of  the 
foot  and  also  attended  by  some  distortion  of  the  foot,  a  reflex  action 
which  nature  makes  in  order  to  avoid  the  pain  by  putting  the  foot  in 
such  a  position  that  the  weight  will  not  be  borne  on  th^e  broken 
fragments  of  bone.  Such  a  deformity  tends  to  become  permanent  if 
the  exciting  cause  remains.  It  is  unfortunate  that  the  exact  facts  were 
not  early  ascertained,  but  unless  an  operation  is  soon  performed  it  is 
likely  that  some  permanent  deformity  may  result. 

Accordingly,  an  award  is  made  of  a  disability  indemnity  from  the 
fifteenth  day  after  the  injury;  that  is,  from  May  16,  1914,  until  the 
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20th  day  of  November ;  and  a  further  award  is  made  from  and  after 
that  date  unless  defendants  shall  tender,  at  their  own  cost,  an  operation 
to  cure  this  difficulty.  The  operation  will  not  be,  in  the  judgment  of 
the  Commission,  serious  or  at  all  imperil  the  life  of  the  applicant,  and 
will  be  very  likely,  if  properly  handled,  to  efEect  a  permanent  cure. 
If,  however,  applicant  shall  refuse  or  fail  to  submit  to  the  operation, 
if  tendered,  then  his  disability  indemnity  allowance  will  be  suspended 
pnd  not  paid  during  his  continued  refusal  to  submit  to  such  operation. 
That  is,  the  law  will  not  permit  an  injured  person  to  capitalize  his 
injury  and  make  it  a  source  of  income  when  it  is  remediable  if  a  fit  and 
proper  method  of  remedying  it  is  tendered  to  him  by  the  employer  or 
insurance  carrier. 

A.  J.   PiLLSBURT, 

Will  J.  French, 
Harris  Weinstock, 
Commissioners. 


(No.  650— November  19,  1914.) 

(Chapter  ITS,  Laws  1913.) 


John  Parkinson  and  Mtla  B.  Parkinson,  for  Applicant. 

Frank  B.  Davison,  for  Defendant. 
A  controversy  having  arisen  as  to  the  amount  of  the  death  benefit 
due  the  applicant  on  account  of  the  death  of  her  husband  from  injury 
received  on  October  6,  1914,  an  application  was  filed  with  the  Commis- 
sion on  November  2d  for  an  adjudication  of  the  liability  of  the  defend- 
ant. All  the  facts  in  the  case  were  agreed  to  by  stipulation  between 
the  parties,  and  on  November  19th  the  award  of  the  Commission  was 
entered  upon  the  agreed  facta,  allowing  the  applicant  a  death  benefit 
in  the  sum  of  $3,600.00.  This  amount  was  made  payable  at  the  rate 
of  $15.00  per  week.  The  last  ten  payments  of  the  benefit  were  ordered 
discounted  at  the  rate  of  6  per  cent  per  annum  and  made  payable 
immediately,  the  present  worth  thereof  amounting  to  $115.38. 

H.  L.  White, 
Secretary. 
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(No.  509— November  20,  1914.) 
(Chapter  1T6,  Laws  1313.) 
LTDIA  H.  BUSH,  and  WILLIAM  B.  BUSH,  cjuardian  or  grace  maiwabet  bush. 
A  MiNOB  CHILD,  Applicant;   vs.   ICKLEHKIMER   BROTHERS  COMPANY, 
AND  FIDELITY  AND  DEPOSIT  COMPANY  OF  MARYLAND,  Defendants. 

CouBSE  OF  THE  EMPLOYMENT — Abisinq  OUT  OF  THE  EupLOYMEST. — To  entitle  an 
injured  employee  or  hus  dependpnts  to  compensation,  it  is  necessary  to  prove: 
{!)  That  the  accident  occurred  in  the  course  of  the  employment,  that  is,  while 
the  employee  was  performing  some  service  fop  his  emploj-er,  and  (2)  that  the 
acpident  arose  out  of  the  employment,  that  is.  that  the'  nature  of  the  accident  is 
in  some  way  incidental  to  or  connecti'd  with  Ihe  nature  o£  the  employment. 

Abisino  Out  of  the  Employment^ — Test  Of. — An  accident  arlsea  out  of  Ihe  em- 
ployment where  (I)  the  accident  is  a  usual  or  normal  risk  incident  to  the  kind 
of  work  being  done,  or  (2)  where  the  accident  is  of  extraordinary  character  but 
the  nature  of  the  employment  peculiarly  and  specially  esposcs  the  injured  party 
to  such  risk. 

Id.— PECULtAB  RxposUBE — Tbaveli.no  Salem  man. —The  occupation  oE  a  traveling 
salesman  specially  and  peculiarly  expoc^cs  the  employee  to  the  risk  of  street  and 
trarel  accidents,  for  the  reason  that  it  requires  such  employee  to  travel  to  a 
much  greater  extent  than  the  average  person,  making  his  risk  correspondiDgly 
greater. 

Id. — -TsATEi.iNO  AcciiiE.NTS — Traveling  Salesmen.— The  ordinary  risks  of  travel 
are  naturally  incident  Co  travel.  An  employee  who  is  injured  while  using  the 
streets  or  vehicles  of  travel  upon  the  business  of  his  employer,  is  entitled,  to 
comijensation  for  such  accident  wiihout  proof  of  bis  being  specially  exposed  to 
the  risk  of  such  accidents.  It  is  therefore  not  necessary  that  he  be  employed 
as  traveling  salesman,  or  be  required  to  travel  more  than  the  average  peraoD. 
The  risk  arises  out  of  the  employment,  whether  lie  be  obliged  to  travel  upon  one 
occasion  only  or  regularly. 

The  facts  are  stated  in  the  opinion.  An  award  was  made  in  favor 
of  the  widow  and  mioor  child  of  the  deceased  employee,  id  the  sum  of 
five  thousand  dollars,  the  maximum  allowed  by  the  Workmen's  Com- 
pensatioD,  Insurance  and  Safety  Act.  This  amount  was  made  payable 
in  the  following  amounts:  To  the  undertaker  conducting  the  burial  of 
the  deceased  employee,  the  reasonable  value  of  his  services  not  to  exceed 
the  sum  of  $100,00 ;  to  the  widow  and  the  guardian  of  the  minor  child 
of  the  deceased  by  a  former  wife,  jointly,  the  sujn  of  $109.30,  this 
amount,  with  the  burial  allowance  comprising  the  first  ten  weekly 
payments  of  the  death  benefit;  to  the  widow,  the  sum  of  $10.42  per 
week  for  two  hundred  thirty  consecutive  weeks,  the  weekly  payments 
being  one  half  of  the  average  weekly  wages  of  the  deceased ;  to  the  legal 
guardian  of  the  minor  child  of  the  deceased,  the  sum  of  $10.41  per 
week  for  two  hundre<l  thirty  weeks. 

Lydia  H.  Bush,  in  propria  persona,  for  Applicants. 

Alfred  C.  Skaife,  attorney,  for  Defendants. 
The  evidence  in  tliis  case  shows  that  the  deceased,  Joseph  A.  Bush,  was 
employed  by  defendant  Ickleheinier  Brothers  Company  as  a  solicitor  or 
salesman.     Ilis  duties  consisted  in  soliciting  business  throughout  San 
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Francisco  for  his  employer,  and  he  was  furnished  an  automobile  by  his 
employer  for  this  purpose.  While  riding  along  Van  Ness  avenue  in 
this  automobile  upon  the  7th  of  August,  1914,  in  the  course  of  his 
employment,  a  collision  occurred  between  the  automobile  in  which  the 
deceased  was  riding  and  another  automobile  and,  as  a  result  of  the 
collision,  deceased  lost  his  life. 

This  application  for  compensation  is  resisted  upon  the  ground  that, 
while  the  accident  happened  in  the  course  of  the  employment  it  did  not 
arise  out  of  the  employment ;  that  it  is  necessary  that  the  accident  must 
in  some  way  be  connected  with  the  nature  of  the  employment ;  and  that 
in  this  case  there  was  no  such  connection  between  the  accident  and  the 
employment. 

To  entitle  an  injured  employee  or  -his  dependents  to  compensation, 
it  is  necessary  to  prove : 

1.  That  the  accident  occurred  in  the  course  of  the  employment,  that 
is,  while  the  employee  was  performing  some  service  for  his  employer, 
and 

2.  That  the  accident  arose  out  of  the  employment,  that  is,  that  the 
nature  of  the  accident  is  in  some  way  incidental  to  or  connected  with 
the  nature  of  the  employment. 

This  subject  has  been  gone  into  more  fully  in  the  ease  of  Ketron  vs. 
United  Railroads  of  San  Francisco,  and  what  is  stated  in  the  opinion  in 
that  ease  will  not  he  repeated  here.  It  is  suflBcient  to  state  that  an 
accident  arises  out  of  the  employment  where: 

1.  The  accident  is  a  usual  or  normal  risk  incident  to  the  kind  of 
work  being  done,  or 

2.  "Where  the  accident  is  of  extraordinary  character  but  the  nature 
of  the  employment  peculiarly  and  specially  exposes  the  injured  party 
to  such  risk. 

An  injury  by  being  caught  in  the  machinery  in  a  factory  is  a  risk 
normal  and  incidental  to  working  in  such  factory,  and  especial  expos- 
ure to  the  risk  need  not  be  proved.  The  risk  of  being  struck  by  light- 
ning, however,  is  not  a  risk  incidental  to  an  ordinary  business,  and, 
therefore,  it  must  be  pro\'ed  that  the  injured  man  was  specially  exposed 
by  reason  of  his  work  placing  him  in  greater  jeopardy  from  lightning 
than  other  kinds  of  employment,  or  a  person  injured  by  lightning  is 
not  entitled  to  compensation. 

In  the  present  case  the  applicant  was  employed  as  a  traveling  sales- 
man. It  was  part  of  his  duties  to  travel  about  the  streets  of  San  Fran- 
cisco soliciting  business  for  his  employer,  The  occupation  of  a  travel- 
ing salesman  specially  and  peculiarly  exposes  such  employee  to  the 
risk  of  street  accidents,  for  the  reason  that  it  rei|uires  the  person  to  be 
upon  the  streets  to  a  much  greater  extent  than  the  average  person. 
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making  his  risk  correspondingly  greater.     This  ease  may,  therefore,  be 
sustained  upon  the  ground  of  special  exposure. 

A  decision  in  favor  of  the  applicant  may  also  be  sustained  upon  the 
ground  that  the  risk  of  the  deceased  was  one  normally  and  usually  inci- 
dental to  his  employment,  regardless  of  peculiar  exposure.  The  ordi- 
nary risks  of  travel  are  naturally  incident  to  travel.  All  that  is 
necessary  to  entitle  an  applicant  to  compensation  is  to  show  that,  at  the 
time  of  the  injury  by  a  travel  accident,  the  injured  party  was  traveling 
in  the  course  of  his  employment.  It  follows,  therefore,  upon  either 
view,  that  the  applicants  are  entitled  to  a  death  benefit. 

A.   J.   PiLLSBURT, 

Will  J.  French, 

Commissioners. 


(No.  63a-Novembcr  20,  1914.) 
(Chapter  176.  Laws  1913.) 


Edward  F.  Gushing,  in  propria  persona,  for  Applicant, 

H.  L.  Philips,  attorney,  for  Defendants. 
Edward  F.  Gushing  was  injured  on  July  18,  1914,  while  in  the  em- 
ployment of  defendant  Healy-Tibbitts  Construction  Company,  in  Val- 
lejo.  While  guarding  the  stern  line  on  a  pile  driver,  a.  dog  on  the  gypsy 
winch  gave  way  and  the  applicant's  left  baud  was  caught  between  the 
winch  and  the  rope.  The  result  was  that  three  fingers  of  the  hand  were 
crushed,  making  amputation  necessary.  The  only  question  raised  by 
this  application  was  as  to  the  advisability  of  commuting  the  permanent 
partial  disability  indemnity,  or  a  part  thereof,  to  a  lump  sum.  The 
Commission  awarded  an  indemnity  for  a  permanent  disability  amount- 
ing to  23  per  cent  of  total  disability,  and  entitling  the  applicant  to 
payments  for  ninety-two  weeks.  The  total  amount  of  the  benefit  was 
$1,725.00.  To  enable  the  applicant  to  discharge  a  chattel  mortgage  on 
bis  furniture,  the  last  twenty-five  wi'ekly  paymenlg  were  commuted  to 
a  lump  .sum,  of  the  present  vwlue  (if  $4:!7.;}0.  The  remainder  of  the 
benefit  was  made  payable  at  the  rate  of  $18.75  per  week. 

H.  L.  White, 
Secretary. 
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(No.  337— November  21,  1914.) 
(Chapter  176.  Lana  1913.)    ' 

JAMES   BOHAN,  Appticant,   vh.   MADERA  CONSOLIDATED   MINING   COM- 
PANY,  AND   SOUTHWESTERN   SURETY    INSURANCE   COMPANY.   De- 

fendants. 

James  Bohan,  in  propria  persona,  for  Applicant. 
Roy  E.  Bigham,  attorney,  for  Defendants. 
The  applicant,  James  Bohan,  claimed  to  have  been  injured  at  Grub 
Gulch,  virhile  working  as  a  miner  in  the  employment  of  the  defendant 
at  that  place.  The  accident  was  said  to  have  been  caused  by  bis 
being  cut  by  a  sharp  rock  which  he  had  picked  up,  the  cut  becoming 
infected  and  later  causing  osteomyelitis.  The  claim  for  compenaation 
■  was  resisted  by  the  employer  on  the  ground  that  the  accident  did  not 
occur  while  the  applicant  was  employed  by  them.  The  evidence  pro- 
duced at  the  hearing,  aside  from  the  testimony  of  the  applicant,  failed 
to  substantiate  his  claim  of  injury  at  the  defendant's  mine.  Several 
other  witnesses  in  a  position  to  know  of  the  accident  if  it  had  occurred, 
testified  that  they  had  no  knowledge  of  any  injury.  The  Commission 
found  that  the  evidence  was  insufficient  to  establish  the  fact  of  injury 
while  in  the  employment  of  the  defendant  and  denied  compensation. 

II.  L.  White, 
Secretary. 


{No.  437— November  21,  1914.) 

(Chapter  178,  Lawa  1S13.) 

DF3NNIS    GALLAGHKR,    Applirant,    vs.    WKSTEItN    STEAM    NAVIGATION 

COMPANY  (a  cobfokation ) ,  DefendanU. 

JunisDKTion  OF  iNDuaTBiAL  Accident  Commission — Accidents  Occuebino  Out- 
side OF  Caijfornia. — The  OommissioD  will  assume  jurisdictioD  over  accidents 
occurrJDE  oulsi<l<!  of  the  Slate  of  California  where  the  employer  and  employee 
are  residcots  of  Califoraia.  and  where  the  contract  is  entered  into  in  California. 

In.— Id. — Residknce  of  Employer  Whebe  a  Fobeign  Coepobation.— Where 
the  evidence  shows  that  the  owner  of  the  ship  upon  which  the  applicant  waa 
injured  is  a  corporation  chartert^d  under  the  laws  of  Maine,  and  baviug  a  tech- 
nical principal  place  of  business  at  Portland,  Maine,  and  the  ship  is  rtgistered 
at  Portland.  Maine,  but  that  the  ship  was  built  in  California  and  at  the  time  of 
the  accident  to  the  applicant  had  never  been  upon  the  Atlantic  eoast:  that  75 
per  cent  of  the  businesa  of  the  ship  was  done  through  San  Franciaco  and  the 
balance  from  other  Pacific  coast  points  including  San  Pedro;  that  the  ship  was 
regularly  engaged  in  coastwise  trade  with  headquarters  at  San  Francisco:  that 
more  than  51  per  cent  of  the  stockiioiders  are  residents  of  California,  and  that 
(he  majority  of  the  board  of  directors  and  all  but  one  of  the  officers  are  residents 
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of  this  state,  sucb  emptoyer,  though  a  foivign  corporatioti,  is  a  resident  of  th« 
Stale  of  California,  for  the  purpose  of  determining  liability  under  the  Work- 
men's Compensation,  Inenrance  and  Safety  Act. 

F.  B.  Wall,  attorney,  for  Applicant. 

McCutckeon,  Olncy  &  Willard,  attorneys,  by  P.  P.  Griffiths,  for 
Defendant. 
Deonia  Gallagher,  employed  as  a  marine  fireman  upon  the  steamship 
Camhio,  owned  by  the  defftidant  AVestiTn  Stoam  Navigation  Company, 
was  injured  on  April  28,  1914,  at  Balboa,  Canal  Zone.  While  hoisting 
some  machinery  a  hook  slipped,  causing  the  machinery  to  fall  upon  the 
applicant's  left  leg,  fracturing  it,  and  also  causing  a  serious  disability 
of  the  left  elbow.  Medical  treatment  was  provided  by  the  government 
hospital  for  ninety  days  following  the  injury,  at  the  end  of  which  time 
the  applicant  returned  to  his  home  in  San  Francisco.  The  application 
was  resisted  upon  the  ground  that  the  Industrial  Accident  Commission 
was  without  jurisdiction,  the  accident  having  occurred  outside  the 
state.  The  Commission  found  that  the  applicant  was  a  resident  of 
California  and  that  the  contract  of  employment  was  entered  into  in 
California.  The  facts  as  to  the  residence  of  the  defendant  employci- 
are  stated  in  the  headnote.  The  Commission  found  that  the  defendant 
was  a  resident  of  California.  Compensation  was  accordingly  awarded 
for  a  temporary  total  disability  of  fifteen  and  three-sevenths  weeks, 
the  amount  thereof  being  the  sum  of  one  hundred  fifty-eight  dollars  and 
fourteen  cents  ($158.14).  A  temporary  partial  disability  at  the  rate 
of  two  dollars  and  sixty  cents  ($2.60)  per  week  was  also  allowed,  com- 
mencing with  August  29,  1914,  and  lasting  until  the  termination  of  the 
disability  or  the  further  order  of  the  Commission. 

H.  L.  WnrPE, 
Secretary. 

Note.— The   dpfrndatit    petitioned    for    a    r-^honrlnB  on    Dewmbor   1*.    1914,   on    the 

dli'Iion.    Iiy    rraMon   of    llie    f.iit    Hint    the   aocidi'nf    in    (hia   cjiae    occurred   at   BallMjn. 
P^iniima.  a.na   nlso  bv  reiuion  of  tlie  alloupil   uneonstlditlonality  ol  the  art.      Artrr  a 
'"  '  "  icmbcr   28lh  made  Its  o   ' 


thP  iH'tillon  Wnn  tmseii  witp  dit-uii'd   msulflplent,  tiic  lasiii's  rtilacd  having  bt^n  fully 
I'onsldere*)  at   the  first  hearinK. 


(\o.  446— November  21,  1914.) 
(Chapter  176,  I^we  1911.) 


E.  E.  Kirk,  attorney,  for  Applicant. 

M.  G.  White,  for  Defendant  United  States  Fidelity  and  Guaranty 
Company. 
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The  applicant,  R,  D.  Vernon,  claimed  to  have  been  injured  on  August 
10th  while  lifting  heavy  timbers.  At  the  time  of  the  injury  he  was 
employed  by  defendant  A.  E.  Keyea  as  a  carpenter.  The  accident  was 
claimed  to  have  caused  torn  tissues  and  muscles  of  the  back,  resulting 
in  disability  for  a  considerable  period.  His  claim  for  compensation  was 
resisted  on  the  ground  that  his  injury  was  in  fact  a  cramp  or  lumbago 
and  due  to  natural  causes.  Jledical  testimony  was  conflicting  but  the 
preponderance  was  to  the  effect  that  the  disability  consisted  in  torn 
ligamtnts,  the  result  of  heavy  lifting.  Compensation  was  awarded  at 
the  rate  of  twelve  dollars  and  ninety -seven  cents  ($12.97)  per  week, 
commencing  with  August  25,  1914,  and  lasting  until  the  termination  of 
the  disability,  it  being  impossible,  at  the  date  of  the  hearing,  to  deter- 
mine when  such  disability  would  end. 

H.  L.  White, 
Secretary. 


(No.  384^November  23,  1914.) 

(Chapter  176,  L.aw8  1913.) 

GUSTAV  JOST.  AppUcanI,  va.  GENERAL   ELECTRIC  COMPANY.  Defendant. 

IIebnia — ItuBUE^  OF  I'ROOF — Xecf.ssaby  Pboof. — To  eatabliBh  the  fact  ot  hernia 
cauRed  by  accident  arising  out  of  the  employment,  it  ia  necessary  for  the  injured 
employee  to  show  that  tlie  injury  caused  immediate  disability  by  reason  of  the 
pain  at  the  time  of  the  accident.  Where  such  accident  is  instead  followed  by 
a  later  development  of  hernia,  the  accident  must  usually  be  regarded  as  tbe 
occasion  rather  than  the  cause  ot  tbe  injury. 

In. — rRoKiMATE  Cacse.— Where  the  evidenec  shows  that  a  hernial  sac  bad  developed 
lone  before  the  accident  and  bad  been  filled  with  fat,  and  that  it  remained  only 
for  an  extraordinary  strain  of  lifting  to  push  tbe  gut  into  tbe  sac  and  create  a 
hernia,  such  evidence  is  insuflicieut  to  establish  an  industrial  accident  aa  the 
cause  of  a  hernia.  Tbe  accident  was  held  to  be  tbe  occasion  and  not  the  cause 
oF  the  hernia. 

The  accident  occurred  in  San  Francisco.    The  remainder  of  the  facta 
are  stated  in  the  opinion.     Compensation  was  denied. 

Gtistav  Jost,  in  propria  persona,  for  Applicant. 

IV,  n.  Orrick,  attorney,  for  Defendant. 
This  Commission  has  found  great  difficulty  in  dealing  fairly  and 
justly  with  all  parties  eoneemcd  in  those  cases  where  hernias  are  claimed 
to  have  resulted  through  industrial  accident.  As  many  times  stated, 
hernias  are  seldom,  in  any  strict  sense,  caused  by  accident,  but  only 
occasioned  thereby.  For  this  reason  this  Commission  has  made  awards 
of  disability  and  for  medical  treatment  only  in  those  instances  where 
the  injury  put  the  injured  workingman  out  of  commission  forthwith, 
the  disability  being  reckoned  from  the  time  of  the  accident  or  imme- 
diately thereafter.    Where  the  accident  was  followed  by  a  later  develop- 
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ment  of  hernia  the  accident  has  been  regarded  as  the  occasion  rather 
than  the  cause  of  the  injury,  and  this  conehision  seems  warranted  by 
an  overwhelming  preponderance  of  medical  and  surgical  opinion  and 
testimony. 

Applicant  Gustav  Jost,  on  April  24,  1914,  helped  to  lift  a  heavy 
motor  from  a  bench  where  he  was  working  upon  it  down  upon  «  rack 
or  frame  resting  upon  the  floor.  He  testified  that  "I  did  not  feel  any- 
thing right  away,"  and  he  worked  on  the  rest  of  the  day  and  the  nest 
day,  feeling  some  little  dizziness  and  inconvenience.  During  the  next 
week  he  devoted  himself  to  seeking  to  find  relief  by  the  use  of  a  truss, 
but  the  truss  proved  ineffective  and  he  definitely  C|uit  work  on  May  9tb, 
the  alleged  injury  having  taken  place  on  April  24th.  During  this 
interim  he  worked  ott'  and  on,  and  wa.s  able  to  keep  about.  When  he 
went  upon  the  operating  table  it  was  found  that  a  hernial  sac  had  long 
since  developed  and  had  been  filled  with  fat,  and  it  only  remained  for 
an  extraordinary  strain  of  lifting  to  push  the  gut  down  into  the  sac 
and  create  a  hernia.  We  are  of  opinion  that,  all  facta  considered,  it 
would  not  be  just  to  the  employer  or  to  the  industry  to  tax  the  cost  of 
surgical  and  hospital  treatment  for  miring  and  relieving  applicant  from 
the  effects  of  his  hernia  to  the  employer.  The  hernia  was  there  before 
the  injury  complained  of,  and  Ihe  most  that  <riin  he  said  of  the  part 
which  the  lifting  plitycd  in  the  funnation  of  the  hernia  is,  that  it  was 
the  occasion  of  it  rather  than  the  proximate  cause.  For  these  reasons 
no  award  of  medical  and  surgical  treatment  is  made  iu  this  case. 
A.  J.  PiLLSBURY, 

Will  J.  French, 
Harris  Weinstock, 
Commissioners. 


(No.  421— November  23,  1914.) 

(Cliapler  176,  Luws  1913.) 
G.  T.  KUTRON,  A}<plicaHt. 

(A 

Course  of  Empijjysiem— Injuby  While  Goiso  to  Work  After  Reporti.s'o  fom 
DrTV. — Whprp  a  laotorman  in  Ihe  t'liiploy  of  a  street  car  company  in  repaired 
to  report  at  the  car  harn  fivo  niimiCes  before  taking  his  car  out,  and  baa  to 
walk  several  blocks  from  the  car  barn  to  t1i«  place  where  be  is  to  rake  his  car, 
anil  is  Injured  by  a  street  accident  while  walking  from  the  car  bam  to  his  car. 
under  these  drcunistances,  there  being  no  evidence  to  sbow  that  he  was  goins 
out  ot  the  way  upon  any  buBiness  o£  his  own,  such  employee  is  injured  while 
BctlnK  in  the  courae  o£  his  employment  and  is  entitled  to  compenaatioD. 

Accidents  Abisino  Out  of  Employmk.nt— Kisks  or  Oomuonaltt  Docttrine. — 
An  accident  arim's  out  of  the  em  ploy  ment  where  (1)  it  ii!  ordinarily  aDd  usually 
incident  to  the  employment,  af  where  the  ri»k  of  injury  by  such  accident  can  be 
contemplated  upon  entering  the  employment,  or  where  a  natural  connection  l>e- 
tween  the  employment  and  the  risk  is  clearly  shown;    <2)    where  there  is  no 
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natural  (connection  betwoen  the  riak  ani]  the  employment,  as  in  [njuriea  from 
ligblning.  Bunatroke.  BK^aultB,  or  dangerous  animals.  Here  it  la  necosanry  to 
Gbow  thot  ttie  nature  of  tho  emplojmenl  peculiarly  exposed  the  employee  to  such 
danger.  Olberwise.  tbe  mk  U  one  incideut  lo  llie  commonalty  and  tbe  employer 
is  not  liable  therefor. 

Ib.^ — Id. — Limitations  On. — A  false  view  ot  the  "risk  ot  commonalty  doctrine" 
is  given  by  stating  that  tbe  employer  is  relieved  of  responsibility  if' the  riak  to 
tbe  employee  is  no  greater  (ban  tbe  risk  of  other  persons  in  the  community  so 
employed.  A  clerk  cutting  his  Bnger  while  abarpening  a  pencil  in  tbe  course  of 
his  employment  ie  entitled  to  compensation  if  the  injury  proves  serious  not- 
withstanding the  fact  that  his  danger  is  no  greater  than  that  of  any  person 
carrying  a  pocket  knife  nlictber  employed  or  not.  Tbe  risks  of  the  commonalty 
doctrine  must,  therefore,  be  confined  to  apply  where  tbe  risk  is  not  naturally 
incident  to  the  employment,  such  as  risk  of  injury  by  lightniug.  wild  animals, 
assaults,  etc. 

Id. — In. — Peculiar  Exposure — Stbeft  Acciuent. — A  person  whose  employment 
requires  him  to  walk  along  a  certain  portion  of  the  street  several  times  a  day, 
regardless  of  weather  conditions,  is  peculiarly  exposed  by  such  employment  to 
the  danger  of  street  accidents  while  walking  along  that  portion  of  the  street  in 
question,  and  is  entitled  to  compensation  if  he  Is  injured  while  so  doing. 

Id.^ — Strelt  Accidents — Peculiar  Exposubk  Usnecessabt.— The  risk  of  slipping 
while  walking,  upon  the  employer's  business,  is  directly  incidental  lo  any  employ- 
ment which  requires  an  employee  to  walk  white  upon  (he  business  of  his  em- 
ployer. Being  naturally  Incidental  to  such  emiiloyment,  it  ia  not  necessary  to 
prove  special  exposure  to  such  danger.  It  if,  therefore,  immaterial  whether  be 
be  required  so  to  walk  only  at  irregular  iDterrals  or  regularly  as  for  a  traveling 
salesman. 

The  facts  are  stated  in  the  opinion.  An  award  was  made  for  a 
temporaiTf  total  disability  for  one  and  one-seventh  weeks  amounting  to 
the  sum  of  thirteen  dollars  and  forty-seven  cents  ($13.47). 

G.  T.  Ketron,  in  propria  persona,  for  Applicant. 
Kingsley  Warren  Cannon,  attorney,  for  Defendant, 
The  applicant  in  this  cause,  G.  T.  Ketron,  was  employed  as  a  motor- 
man  by  the  United  Railroads  of  San  Francisco.  It  was  part  of  his 
duties  to  report  at  the  car  barn  five  minutes  before  starting  upon  his 
run  and  then  to  walk  two  blocks  to  his  ear  to  commence  his  work.  His 
payment  did  not  start  nntil  taking  his  car.  Upon  the  morning  of 
February  21st,  the  applicant  reported  for  his  second  run  of  that  day 
at  9:5.5  a.  m.  The  car  he  was  to  make  his  relief  upon  was  due  to 
arrive  at  the  starting  point,  at  9  :r»8  and  Ketron  was  to  start  his  run  at 
10  o'clock.  While  walking  from  tho  car  barn  to  the  point  where  he 
was  to  take  the  car,  applicant  slipped  upon  the  wet  street  and  fractured 
a  bone  in  his  hand,  sustaining  a  disability  entitling  him  to  compensa- 
tion, if  the  legal  issues  be  found  in  his  favor,  for  one  and  one-seventh 
(1^)  weeks. 
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This  applicatioD  is  resisted  upon  the  following  grounds: 

1.  That  the  applicant's  employment  did  not  start  until  10  o'clock 
and  that  therefore,  he  was  not  in  the  course  of  his  employment  at  the 
time  of  his  injury. 

2.  That  the  nature  of  the  employment  of  the  applicant  did  not 
expose  him  to  street  risks  more  than  the  average  man,  and  that,  there- 
fore, his  risk  was  that  of  the  commonalty,  and  not  of  the  industry  in 
which  he  was  engaged,  that  the  accident,  therefore,  did  not  arise  out  of 
his  employment. 

Upon  the  first  issue  it  is  urged  that,  while  the  applicant  was  required 
to  report  five  minutes  before  leaving  time,  he  was  not  paid  for  report- 
ing, and  the  interval  of  five  minutes  between  the  time  of  reporting  and 
the  time  for  commencing  his  run  was  his  own  play  time,  and  not  a  part 
of  the  time  of  bis  employment.  The  Commission  does  not  take  this 
view.  The  contract  of  employment  required  applicant  to  report  prior 
to  taking  out  his  car.  This  act  of  reporting  was  the  first  act  in  com- 
mencing the  run  and  was  a  part  of  the  consideration  for  the  money 
earned  by  him.  It  was  one  of  the  duties  which  he  was  paid  to  per- 
form, even  though  the  mode  of  payment  was  not  computed  with 
reference  to  it.  The  employment,  therefore,  started  at  that  time  and 
the  applicant  bad  commenced  work  at  the  time  of  his  injury. 

It  is  not  correct  to  state  that  the  fivc-jiiinute  interval  between  the 
time  for  repori^ing  and  the  time  of  commencing  the  run  waj^a  period 
during  which  the  applicant  was  not  rendering  any  service  for  his 
employer,  but  was  for  his  own  leisure.  The  applicant  was  required  to 
walk  two  blocks  and  walking  this  distiince,  v^ith  the  usual  incidental 
delays  and  minor  acts  preliminary  to  starting  upon  his  run,  would 
usually  consume  nearly  the  whole  of  time  given.  Where  the  period 
of  time  is,  under  ordinary  circumstances,  just  sufficient  to  get  the 
employee  from  the  place  of  reporting  to  the  next  duty  in  making  his 
run,  it  can  not  be  said  that  he  was  upon  his  own  time.  Of  course,  if 
Mr.  Kctron  after  leaving  the  car  bam  hod  gone  in  the  opposite  direc- 
tion to  a  cigar  stand  or  delicatessen  for  his  own  purposes,  he  would 
have  taken  himself  out  of  his  employment.  There  is  not  sufficient  evi- 
dence, however,  to  establish  such  detour.  He  was,  as  far  as  established 
by  the  evidence,  walking  down  the  street  solely  because  his  employ- 
ment required  him  so  to  do. 

There  is  some  evidence  to  show  that  Ketron  had  crossed  the  street  in 
going  to  his  car  and  that  this  might  make  a  little  longer  trip  than  the 
most  direct  way  of  reaching  it.  This  does  not  take  his  journey  to  his 
car  outside  of  his  employment.  It  is  not  necessary  that  an  employee 
go  the  shortest  distance  to  his  place  of  further  employment.  It  is 
only  necessary  that  he  go  in  anv  rensonablv  direct  way  to  that  place, 
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and  crossing  the  street  is  not  unreasonable  under  the  present  circum- 
stances. 

The  second  point  made  by  the  defendant  is  that  the  risk  of  injury  by 
street  accidents  while  walking  from  the  car  bam  to  the  place  of  com- 
mencing his  run,  were  the  risks  of  the  commonalty,  and  not  incident 
to  his  employment.  In  support  of  this  contention  a  number  of  cases 
are  cited  to  the  effect  that,  where  the  employee  is  under  no  greater  risk 
of  any  street  accident  than  any  other  person  in  the  immediate  com- 
munity, the  employer  can  not  be  charged  with  the  accident.  While 
this  is  usually  true,  it  is  dangerous  to  state  it  thus  broadly.  It  is  neces- 
sary to  analyze  the  rule  and  discover  its  true  scope  and  value. 

To  entitle  an  applicant  to  compensation,  it  is  necessary  to  prove : 

1.  That  the  accident  happened  in  the  course  of  the  employment,  i.  e., 
that  the  employee  was  doing  something  for  his  employer  at  the  time  he 
was  injured. 

2.  That  the  accident  arose  out  of  the  employment.  There  must  be 
some  relation  between  the  character  of  the  accident  and  the  kind  of 
work  which  the  applicant  is  employed  to  do.  It  is  not  sufBeient  that 
the  accident  and  the  performance  of  services  for  the  employer  occur 
simultaneously. 

Accidents  arising  out  of  the  employment  fall  within  two  beads: 

1.  Risks  ordinarily  and  usually  incident  to  the  employment  These 
include  such  injuries  as  by  machinery,  by  falling  debris,  by  falling 
from  scaffolding,  etc.  In  all  such  cases  the  risk  can  be  contemplated 
upon  entering  the  employment,  or  at  least  it  can  be  seen  after  the  acci- 
dent that  there  was  a  natural  connection  between  the  employment  and 
the  risk,  so  that  the  employment  has  in  part  subjected  the  employee  to 
such  risk. 

2.  Cases  where  there  is  no  natural  connection,  such  as  injuries  from 
lightning,  sunstroke,  assaults,  dangerous  animals,  etc.  In  these  cases 
it  is  necessary  to  show  that  the  nature  of  the  employment  peculiarly 
exposes  the  employee  to  injury  from  such  sources,  otherwise  the 
employer  is  not  liable. 

In  the  present  case  the  risk  of  injury  by  street  accident  was  one  to 
which  the  industry  peculiarly  exposed  the  applicant.  His  employ- 
ment rei|uired  him  to  walk  a  certain  path  two  blocks  in  length  at  least 
three  times  every  day  and  possibly  four,  regardless  of  weather  condi- 
tions, which  exposed  him  to  the  risk  of  ordinary  street  accidents  along 
that  path  to  greater  extent  than  the  average  person  living  in  that  eom- 
mnnity.  Clearly,  the  applicant  in  this  case  was  placed  under  a  greater 
risk  of  such  accidents  than  the  average  member  of  the  community  not 
so  employed. 

The  Commission  is  of  the  opinion,  moreover,  that  the  risk  of  injury 
by  street  accidents  or  travel  accidents,  such  as  the  risk  of  slipping, 
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falling  or  colliding  with  other  persons  while  walking,  of  being  hurt  by 
wagons,  automobiles  or  street  ears  in  crossing  the  street,  or  being  caught 
in  street  car  or  railway  wrecks,  falls  under  the  first  class  named  above, 
namely,  of  the  risks  usually  and  ordinarily  incident  to  the  employment, 
where  such  emplojinent  includes  walking,  using  the  streets  or  riding 
in  conveyances.  It  is  not  necessary  to  prove  that  the  employee  was 
peculiarly  exposed  by  reason  of  employment  as  traveling  salesman, 
aolieitor,  or  canvasser  requiring  him  to  walk  or  use  the  streets  more 
than  usual.  A  person  who  walks  is  subject  to  the  risk  at  all  times  of 
slipping  and  falling,  whether  he  be  walking  about  his  place  of  employ- 
ment or  on  the  street.  Such  risk,  if  he  be  at  work  at  the  time,  is 
normally  incident  to  his  work.  Similarly,  a  person  required  to  use  the 
street  upon  business,  whether  he  uses  it  once  or  repeatedly,  is  subject 
t-o  the  risk  while  upon  the  street  of  ordinary  street  accidents,  and  that 
risk  is  incident  to  his  employment  if  he  is  upon  the  street  at  that  time 
upon  the  business  of  his  employer. 

A  false  view  of  the  "risk  of  the  commonalty  doctrine"  is  given  by 
stating  that  the  employer  is  relieved  from  responsibility  if  the  risk  of 
the  employee  is  no  greater  than  the  risk  of  other  persons  in  the  com- 
munity not  so  employed.  For  instance,  nearly  all  persons  carry  pocket 
knives  and  the  risk  of  a  person  emitting  his  finger  with  his  knife  is  the 
same  whether  he  be  a  elerk  sharpening  a  pencil  or  whether  he  be  using 
it  for  his  own  purposes.  The  employment  of  the  clerk  does  therefore 
not  expose  him  to  any  greater  risk  of  cutting  his  finger  with  his  pocket 
knife  than  any  other  person  in  the  community  carrying  a  pocket  knife 
not  so  employed.  Nevertheless,  a  elerk  cutting  his  finger  while  sharpen- 
ing a  pencil  in  the  course  of  his  employment  is  entitled  to  compensation 
if  the  results  prove  serious,  for  the  reason  that  the  risk  of  cutting  his 
finger  is  incident  to  his  task  of  sharpenmg  a  pencil  and  naturally  arises 
out  of  such  employment.  The  "risks  of  the  commonalty"  doctrine 
must  therefore  be  confined  to  eircumstanees  where  the  risk  is  not 
naturally  incident  to  the  employment,  such  as  risk  of  lightning,  bites 
of  animals,  assaults,  etc.  In  all  of  which  cases  it  is  necessary  to  prove 
peculiar  exposure  to  the  danger  in  question,  or  the  applicant  is  not 
untitled  to  compensation. 

In  the  present  case,  therefore,  the  risk  of  slipping  while  walking  upon 
the  employer's  business  is  as  much  incidental  to  his  emplojTnent  as  the 
risk  of  a  clerk's  cutting  his  finger  while  sharpening  a  pencil  in  the 
course  of  his  employment,  although  in  either  case  the  risk  is  the  same 
as  of  any  person  not  so  employed,  who  walks  or  carries  a  pocket  knife. 

A.  J.   PiLLSBURT, 

Will  J.  French, 
Harris  Weinstock, 
Commission  e  rs. 
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{No.  438— November  23,  1914.) 

(Chapter  1T4.  Laws  1913.) 

CARL  C.  STORMONT,  .-Ippdcant,  va.  BAKEItSFIELD  LAUNDRY  COMPANY. 

Defendant. 

Pbo.ximate  Cause — Subsequent  Inji/by — Separation  of  F'ractubed  Collae 
ItoNE  AiTEB  REiNfl  Set. — Where  the  evidence  shows  that  an  employee  has  sus- 
tained a  fractured  collar  lionc  wbich  haa  been  promptly  treated  nnd  immobilized 
and  tlat  the  bandages  were  taken  off  twenty-eight  days  after  the  fracture  and 
that  within  two  or  three  da}-s  thereafter  without  any  violent  blow  or  strain  the 
frai'ture  c-ame  apart  BKala,  siirh  evideD<'e  is  sulfiricnt  to  establish  the  oriKiual 
aecidenC  as  the  cause  of  the  later  disability. 

Dbuuctioks  From  Awari>— Set  Off  For  Debts  of  Euployeb  to  Employer.— The 
Industrial  Accident  Commisaion  is  Vrithoiit  jurisdiction  or  authority  to  allow  a 
dcduolion  lo  be  made  from  compensation  awarded  an  injured  employee  for  debts 
claimed  to  be  owed  by  sucb  employee  to  his  employer  under  other  transaclions. 
The  power  of  the  Commission  to  make  deductions  for  compensation  due  is  ex- 
prcKsly  limited  hy  section  20  (a)  of  the  Compensation  Act.  and  the  cases  enu- 
merated therein  do  not  include  set-offs  arialng  out  o(  other  transactions.  Fur- 
thermore, to  allow  such  set-off  would  require  the  Commissioner  to  sit  as  a  court 
and  determine  liabilitiivi  arising  from  contract  or  perhaps  tort  while  its  jurisdic- 
tion is  eipressly  limited  to  cases  arising  under  the  Workmen's  Compensation, 
Insurance  and  Safety  Act. 

The  facts  are  stated  in  the  opinion.  Liability  for  compensation, 
after  one  month  from  the  date  of  the  accident,  was  resisted  on  the 
ground  that  the  later  disability  was  not  due  to  the  original  injury. 
The  defendant  further  claimed  that  the  applicant  was  indebted  to  it 
in  a  sum  exceeding  the  disability  indemnity  to  which  he  was  entitled  for 
collections  made  or  which  should  have  been  made  by  the  applicant  as 
laundry  driver  and  not  accounted  for  to  the  employer.  The  Commis- 
sion decided  both  issues  in  favor  of  the  applicant,  awarding  compen- 
sation for  a  temporary  total  disability  of  twelve  and  four-sevenths 
weeks,  the  sum  of  this  payment  amounting  to  one  hundred  fifty-seven 
dollars  and  fourteen  cents  ($157.14).  The  applicant  was  furthermore 
awarded  Jhe  reasonable  value  of  medical  and  surgical  expenses 
rendered  to  him  within  ninety  days  following  his  injurj'. 

Carl  C.  Slormont,  in  propria  persona,  for  Applicant. 

Charles  A.  Post  and  Charles  A.  Barnhart,  attorneys,  for  Defend- 
ant. 
Carl  C.  Stormout,  the  applicant  herein,  sustained  a  broken  collar 
bone  on  tlie  25th  of  February,  1914,  while  working  as  a  laundry  driver 
for  the  defendant  Bakcrsfield  Laundry  Company  in  Bakersfield.  The 
collar  bone  was  set  l)y  a  local  physician,  the  bandages  being  removed 
at  the  expiration  of  twenty-eight  days.  As  soon  as  the  bandages  were 
taken  off,  the  applicant  moved  to  Pasadena  and  four  or  five  days  later 
the  collar  bone  came  apart  again  at  the  site  of  the  original  fracture. 
Splints  were  again  applied  by  a  Pasadena  physician  and  the  applicant 
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was  able  to  resume  work  after  the  usual  period  of  disability  in  such 
cases. 

This  application  for  compensation  is  resisted  as  to  that  portion  of 
the  disability  which  occurred  after  the  second  breaking  of  the  bone  in 
Pasadena.  The  defendant  also  deities  liability  for  the  cost  of  medical 
services  rendered  to  the  applicant  in  Pasadena,  on  the  ground  that  the 
renewal  of  the  disability  was  due  to  some  other  cause  than  the  original 
fracture. 

There  is  no  evidence,  however,  to  show  any  later  accident.  It  is  not 
even  contended  that  there  was  any  fall  or  severe  blow  sufficient  to  frac- 
ture a  sound  collar  bone  at  the  time  at  which  the  disability  was  renewed. 
There  is,  furthermore,  a  controversy  in  the  raodical  testimony  as  to 
whether  or  not  the  Imndages  and  splints  applied  in  Bakersfield  were 
removed  too  quickly,  the  Bakersfield  physician  claiming  that  ample  time 
was  allowed  for  recovery,  while  the  Pasadena  doctor  testified  that  the 
bandages  were  removed  too  soon  and  that  the  second  break  was  due 
to  their  removal  before  the  bone  had  knit  together.  The  medical 
advice  of  this  Commission  is  that  twenty-eight  days  is  not  a  sufBcient 
length  of  time  for  healing  in  a  case  of  this  sort.  In  view  of  the  evi- 
dence, therefore,  it  appears  that  the  recurrence  of  the  disability  was 
in  fact  a  continuation  of  the  earlier  accident,  and  is  not  due  to  any 
independent  intervening  cause.  Compensation  is  therefore  allowed  for 
twelve  and  four-sevenths  (124)  weeks  temporary  total  disability.  The 
applicant  is  also  entitled  to  have  the  claim  of  his  Pasadena  physician 
defrayed  by  the  employer  as  his  services  were  made  necessary  by  the 
original  injury. 

Another  contention  is  -strongly  urged  on  the  part  of  the  defendant, 
namely,  that  at  the  time  of  his  injury  Mr.  Stormont  was  indebted  to 
the  defendant  in  the  sum  of  something  over  one  hundred  dollars 
($100.00)  for  laundry  liilJs  eollccled  by  him  as  driver  or  charged  to  his 
account.  In  case  an  award  should  be  rendered  in  favor  of  the  appli- 
cant, it  is  requested  that  this  indebtedness  be  deducted  from  the  amount 
of  such  award.  The  Commission  is  powerless,  however,  to  order  the 
deduction  in  the  amount  claimed,  or  in  any  amount.  The  question  of 
how  much  the  applicant  owes  his  employer  on  colIe<itiona  is  not  a 
question  arising  out  of  or  concerning  compensation,  and  the  juris- 
diction of  this  Commission  is  expressly  limited  by  Section  73  (a)  of  the 
act  to  cases  concerning  compensation. 

Furthermore,  the  power  of  the  Commission  to  make  deductions  from 
the  compensation  due  an  injured  employee  is  expressly  limited  by 
Section  29  of  the  Act.     Said  section  reads  as  follows : 

"See.  29.  (o)  No  claim  for  compensation  shall  be  assignable 
l)efore  payment,  but  this  provision  shall  not  affect  the  survival 
thereof,  nor  shall  any  claim  for  compensation,  or  compensatiOD 
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awarded,  adjudged  or  paid,  be  subject  to  be  taken  for  the  debts  of 
the  party  entitled  to  such  compensation,  except  as  hereinafter  pro- 
vided. 

(b)  The  Commis-sion  may  fix.  and  determine  and  allow  as  a 
lien  against  any  amount  to  be  paid  as  compensation : 

(1)  A  reasonable  attorney's  fee  for  legal  services  pertaining  to 
any  claim  for  compensation  or  application  filed  therefor  and  the 
reasonable  disbursements  in  connection  therewith. 

(2)  The  reasonable  expense  incurred  by  or  on  behalf  of  the 
injured  employee  and  for  vfhich  the  employer  is  liable  under  the 
provisions  of  subsection  (a)  of  section  fifteen  hereof. 

(3)  The  reasonable  burial  expenses  of  the  deceased  employee, 
not  to  exceed  the  sum  of  one  hundred  dollars." 

Since  this  section  does  not  include  the  right  to  make  any  set-oflf  for 
general  debts  owed  by  the  injured  employee  to  the  employer,  it  ex- 
pressly destroys  SHch  right. 

It  will  readily  be  seen  that  if  the  Commission  were  to  allow  a  aet-off 
against  the  compensation  awarded,  it  would  be  called  upon  to  allow 
set-offs  in  any  other  case,  and  hence  would  be  required  to  decide  com- 
plicated questions  of  breach  of  contract  or  tort  entirely  foreign  to  the 
Workmen's  Compensation,  Insurance  and  Safety  Act.  It  is  sufficient 
to  say  that  the  right  to  a  set-off  is  a  statutory  right,  which  the  Califor- 
nia Code  of  Civil  Procedure  confers  only  upon  the  Superior  Courts  of 
the  State.  In  the  absence  of  statutory  authorization,  this  Commission 
can  not  adjudicate  upon  the  right  to  a  set-off  or  allow  the  same. 
A.  J.  PiLLSBURY, 

Will  J.  Pbbnch, 

Commissioners. 


(No.  507— November  23,  1914.) 

(Chapter  ITS,  Laws  1913.) 


J.  E.  Hayhurst,  in  propria  persoiin,  for  Applicant. 

Cecil  E.  Anderson,  attorney,  for  Defendants. 
The  applicant,  J.  E.  Hayhurst,  sustained  a  fracture  and  dislocation 
of  the  bones  of  his  left  foot  on  April  21,  1914,  the  injury  being  caused 
by  boxes  falling  upon  his  foot  from  a  wagon  which  he  was  loading. 
At  the  time  of  his  injury  he  was  employed  by  defendant  Klein-Simp- 
son Fruit  Company  as  a  teamster,  in  Los  Angelea.  The  only  question 
raised  in  this  proceeding  was  as  to  whether  the  delay  in  the  healing  of 
the  fracture  was  prolonged  by  tubercular  condition  or  not.  After  the 
taking  of  medical  testimony  and  the  reference  of  such  testimony  to 
medical  experts  appointed  by  the  Commission,  it  was  determined  that 
the  evidence  was  insufficient  to  establish  such  tubercular  condition.     An 
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award  was  therefore  made  in  favor  of  the  applicant  for  a  temporary 
total  disahility  lasting  from  April  21st  until  September  9,  1914,  and 
compensation  was  awarded  from  the  fifteenth  day  after  the  applicant 
quit  work  on  account  of  his  injury,  until  said  September  9tb,  a  period 
of  eighteen  weeks.  Temporary  partial  disability  was  also  awarded 
commencing  with  September  9,  1914,  and  lasting  until  the  termination 
of  the  disability  or  the  further  order  of  the  Commission.  The  weekly 
payments  of  temporary  total  disability  were  at  the  rate  of  nine  dollars 
and  thirty-seven  cents  ($9.37)  per  week  and  of  the.  temporary  partial 
disability,  three  dollars  and  ninety  cents  ($3.90)  per  week. 

H.  L.  White, 
Secretary. 


(No.  511— November  23,  1914.) 
(Chapter  176,  Laws  1913.) 
(■HAS.  N.  Mcknight.  Applicant.  \s.  HKNRY  WORTKLL,  Defendant. 
Charles  N.  M<K»igM,  in  propria  persona,  for  Applicant. 
J.  B.  Landis,  attorney,  for  Defendant. 
Charles  N.  McKniffht,  employed  by  the  defendant  as  a  carpenter  in 
building  a  cottage  at  Roseville,  was  injured  on  June  3,  1914,  by  a 
fall  while  at  work.  The  accident  caused  a  fracture  of  the  left  arm. 
Jfcdical  treatment  was  furnished  by  the;  defendant  for  ninety  days. 
The  applicant  still  being  disabled,  this  petition  was  filed  with  the  Com- 
mission for  compensation.  The  only  issues  raised  were  as  to  the  dura- 
tion of  the  disability  and  the  wages  received  by  the  applicant,  A  thor- 
ough medical  examination  being  made,  it  appeared  that  the  fractured 
bones  had  slipped  and  that  a  union  had  never  occurred.  Mr.  Mc- 
Knight  was  brought  down  to  San  Francisco  at  the  sugoiestion  of  the 
Commission,  and  operated  upon,  a  plate  being  inserted  to  hold  the  two 
ends  of  the  bone  together.  The  wages  received  by  Mr,  McKnight  at 
the  time  of  his  injury  were  found  to  be  $4.50  a  day.  Compensation 
was  therefore  awarded  at  the  rate  of  $16.87  per  week  for  six  and  two- 
sevenths  weeks  temporary  total  disability,  amounting  to  $106.04.  A 
temporary  partial  disability  was  also  awarded,  commencing  with  the 
first  day  of  August  and  lasting  u])  to  and  including  the  13th  day  of 
November,  1914,  a  period  of  fifteen  weeks,  at  the  rate  of  $9.37  per  week, 
and  from  and  after  the  operation  performed  upon  him  on  November 
14,  1914.  a  temporary  total  disahility  was  aeain  awarded  at  the  rate  of 
$16.87  per  week,  nnlil  the  termination  of  his  disahility. 

H.  L.  White, 
Secretary. 
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(No.  552— November  23,  1914.) 

(Chapter  176.  Laws  1913.) 
G.  11.  PEIIHI'.  AppHcanI,  vs.  CITY  OF  SAN  JOSE,  Dr/eii don (. 

CovBse  OF  Kmployment— Abisikg  Olt  of  the  E.mpix)yubnt— Costinl-ol^s  Em- 
PLOYME.NT. — Where  an  employee  is  hired  to  be  upon  continuous  service  clay  and 
niglit  Hs  ft  fireman,  it  does  not  follow  tiint  every  accident  received  in  tlie  course 
ot  the  twenty-four  hours  arises  ont  of  tlie  employtnent.  If  tie  were  injured  by 
NteiipinK  upon  his  rnke  while  tailing  eare  of  his  lawn,  it  would  Dot  arise  out  of 
bis  employment  as  fireman. 

Id. — CosTiSL'OUH  ESLPi/JYMENT — GoiKti  lIoME  TO  Mkals.— A  fireman  employed 
upon  c-ontinuouB  duty  day  and  night  is  not  acting  in  the  course  of  his  employ- 
ment while  going  to  and  from  meals  at  his  iiome  unless  a  fire  alarm  should 
come  in  and  he  should  start  to  a  fire.  In  the  absence  of  such  fire  alarm,  he  is 
acting  in  the  course  of  his  emplojment  only  when  he  is  about  the  fire  engine 
liouae  or  at  a  fire  or  otherwise  discharping  duties  connected  with  his  employment. 

Id. — Injuries  Om  PREiiilHFCS  of  Empi,oyek— I'iiivatk  Cosvevance. — Ordinarily  au 
employee  injured  upon  the  premises  of  Ilic  employer  in  going  to  or  fro.m  work 
ix  entitled  to  eompeusation  for  such  injuries.  Where  he  is  injured  wliile  entering 
the  premises  of  his  employer  to  go  to  work,  but  the  injury  occurs  before  he  has 
dismoimled  from  a  private  conveyance  which  he  is  using  to  carry  him  to  his 
work,  he  ran  not  be  said  to  hnvo  entered  upon  the  performance  of  his  duties  or 
any  task  incidental  to  such  duties  at  the  time  of  his  injur]',  even  though  the 
neeidenl  occurs  upon  the  employer's  premiiies. 

Id. — FiNiiiNO  OP  Fact. — Where  a  fireman,  upon  conlimious  service  day  and  night, 
borrows  a  horse  to  ride  to  his  home  [or  a  meal  and  is  injured  by  llie  horse  slip- 
ping and  falling  in  coming  into  the  }'ard  of  tlie  engine  hou-^e  on  his  return  from 
his  mtal,  such  accident  does  not  arise  in  the  course  of  his  employment  and  he 
is  not  entitled  to  compensation  for  his  injury. 

The  facts  arc  stilted  in  the  opinion.  Compensation  was  denied.  The 
case  was  submitted  upon  a  stipulated  statement  of  facts,  no  application 
having  bofn  filed  or  testimony  taken.    . 

The  applicant  in  this  ease,  G.  II.  Perry,  on  June  20,  1914,  was  em- 
ployed as  a  fireman  by  the  city  of  San  .Jose.  On  this  date  he  borrowed 
a  horse  from  his  en<;ine  house  to  ride  to  bi.s  home  for  .supper,  and  on 
his  return  the  horse  slipped  and  fell  while  entering  the  yard  of  tlic 
engine  house,  breaking  the  leg  of  the  applicant.  The  question  of  the 
liability,  if  any,  of  the  city  of  San  Jose  has  been  submitted  upon  an 
agreed  statement  of  facts  without  preliminary  process. 

It  appears  to  be  contended  that  since  the  applicant  is  on  continuous 
duty  for  twenty-four  hours  of  the  day,  being  obliged  to  attend  every 
fire  no  matter  at  what  time  of  the  day  or  night  the  alarm  is  turned  in, 
this  fact  should  entitle  him  to  protection  against  all  accidents  from  all 
causes  during  the  course  of  the  twenty-four  hours.  This,  however,  is 
not  correct.  It  was  held  by  this  ('ommission  in  the  case  of  Gallup  vs. 
Cil!/  of  Pomona  that  the  fact  that  the  employee  is  under  continuous 
employment  does  not  protect  him  where  tlie  accident  does  not  arise  out 
of  his  employmfiit.  If  the  applicant  were  injured  by  stepping  on  a 
rake  while  mowing  his  lawn  at  home,  the  fact  that  he  was  subject  to 
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call  at  any  moment  to  go  to  a  fire  would  not  entitle  him  to  compensation 
for  such  injury. 

In  the  present  case  the  applicant  had  gone  home  to  supper  and  was 
returning.  During  the  time  that  he  was  going  and  returning  home 
he  was  acting  for  his  own  purpose  and  outside  the  course  of  his  em- 
ployment. He  would,  however,  regain  hia  employment  the  moment  he 
started  to  answer  an  alarm,  but,  in  the  absence  of  such  fire  alarm,  per- 
sonal acts  not  connected  with  his  employment  are  outside  the  course 
thereof. 

The  only  ground  upon  which  he  could,  by  any  interpretation  of  the 
act,  be  entitled  to  compensation  would  he  the  fact  that  he  was  injured 
upon  his  employer's  premises.  It  has  been  held  in  numerous  cases  that 
an  employee  injured  while  on  the  employer's  premises,  just  after  quit- 
ting, is  entitled  to  compensation,  but,  as  pointed  out  above,  the  test  of 
his  being  on  snch  premises  is  not  an  independent  rule  of  law,  but  merely 
a  subordinate  tret  to  determine  whether,  at  the  time  of  his  injury,  he 
was  doing  something  incidental  to  his  employment.  The  acts  of  put- 
ting up  one's  tools  for  the  day,  washing,  changing  clothes,  and  the 
entering  and  leaving  the  building  are  clearly  incidental  to  and  a  part 
of  the  employment.  The  test  of  such  services  rendered  before  the  com- 
mencing or  after  the  close  of  the  day 's  work  is,  however,  subject  to  sev- 
eral limitations:  (1)  The  accident  must  occur  upon  the  premises  of  the 
employer;  (2)  the  employee  must  not  have  arrived  unreasonably  early 
or  be  lingering  upon  the  premises  unreasonably  long  after  the  close  of 
workj  (3)  a  third  limitation  is  made  necessary  by  the  present  case, 
although  it  has  not  arisen  in  any  decided  case.  Where  the  employee  has 
mounted  or  entered  his  own  or  a  public  conveyance  to  leave  the  grounds 
of  the  employer,  or  has  not  as  yet  descended  from  such  conveyance  in 
coming  to  his  place  of  employment,  he  could  not  be  said  to  be  acting  in 
the  course  of  his  employment,  even  though  he  may  be  upon  the  em- 
ployer's premises.  It  is  immiiterial  whether  such  mode  of  transporta- 
tion be  public,  owned  by  the  employee  or  l)orrowcd  by  him,  as  long  as 
it  is  not  under  the  control  of  the  employer. 

The  principle  underlying  all  three  limitations  is  the  necessity  of  de- 
termining at  what  point  after  the  close  of  the  day's  work  the  employee 
ceases  to  render  services  incidental  to  his  employment,  and  definitely 
disconnects  himself  from  his  work.  While  leaving  the  building  of  an 
employer  he  is  as  much  under  the  protection  of  the  act  as  while  putting 
away  his  tools.  "While  walking  out  of  the  grounds,  some  decisions  hold 
that  he  is  still  under  the  protection  of  the  law.  As  to  how  far  this  will 
be  followed  without  modification  in  the  future  cases,  is  doubtful. 
Whatever  may  be  the  rule  aa  to  injury  su-stained  while  walking  out  of 
the  grounds,  the  intoTition  delinitely  to  sever  his  connection  with  the 
day's  work  is  clearly  established  by  overt  act  in  the  cases  where  the 
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employee  enters  his  own,  a  borrowed  or  a  public  conveyance,  upon  the 
grounds  of  the  employer,  to  take  him  to  his  home.  Converselj*,  in  ar- 
riving at  his  place  of  employment  in  the  morning  or  after  meals,  the 
employee  can  not  be  said  to  have  entered  upon  his  duty  or  any  prelimi- 
nary act  incidental  thereto,  until  he  has  dismounted  from  his  bicycle, 
team  or  horse  after  entering  the  grounds  of  the  employer,  provided 
always  that  his  injury  is  not  due  to  defective  condition  of  such  grounds. 
It  would  be  difficult  to  contend  that  an  employee  injured  by  his  own 
team  running  away  would  be  entitled  to  compensation,  because  he  had 
not  gotten  out  of  the  grounds  of  the  employer  at  the  time  of  the  injury. 
In  the  present  case,  the  applicant  temporarily  stepped  outside  of  his 
duties  in  going  home  to  supper.  In  the  absence  of  a  fire  alarm  being 
turned  in,  he  could  not  be  said  to  have  returned  to  the  course  of  his 
employment  until  such  time  as  he  had  dismounted  from  the  horse  which 
he  was  riding  on  his  return. 

A.    J.   PiLLSBUKY, 

Wiu.  J.  French, 
Habris  Weinstock, 
Commissioners. 


<No.  355— November  25, 1914.) 

(Chapter  ITG,  Laws  1913.) 

JOHN    O'CONNBLL,    Applicant,    »s.    WHITEr^W    WRECKING    COMPANY. 

Defendant. 

John  O'Connell,  in  propria  persona,  for  Applicant. 
T.  P.  E.  Whitelaw,  for  Defendant. 
While  engaged  in-  wrecking  boilers  for  the  defendant  at  Fruitvale, 
on  March  17,  1914,  the  applicant  was  injured  by  an  iron  wedge 
falling  on  the  left  side  of  his  head.  He  returned  to  work  and  ten 
days  later  developed  temporary  paralysis  of  the  right  side  of  the  body. 
The  defendant  denied  liability.  The  evidence  was  insufEcient  to  estab- 
lish that  the  disability  arose  from  this  accident,  and  the  defendant  was 
discharged  from  liability. 

H  L.  White, 
Secreiary. 


{No.  456— November  25, 1914.) 

(Chapler  176,  I^wh  1913.) 
WESTERN  INHEMMTi'  T^MR.VNY  {a  cobporatio 
OBKIEN,     JOHN     DOE     and    JANE     DOE 

liclrndantt. 


William  O'Brien,   a  laborer,  was  killed  on  May  14,  1914,  at  San 
Francisco,   when   an   earth   embankment   caved   in   upon   Mm.    {TJifl 
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insurance  carrier  of  the  employer  applied  to  the  Commiseion  to  de- 
termine their  liability,  if  any.  The  other  facta  are  stated  in  the 
opinion.  Commissioner  Weiiistock  dissented  from  the  finding  of  the 
majority  of  the  Commission,  and  his  opinion  is  printed  herewith. 

E.  F.  Conlin,  attorney,  for  Applicant. 

James  P.  O'Brien,  in  propria  persona,  for  Defendants. 

The  only  question  raised  in  this  application  is  as  to  the  partial  depend- 
ency, if  any,  of  the  defendants  in  this  action,  npon  the  earnings  of 
William  O'Brien,  killed  on  May  14,  1914,  while  in  the  employment 
of  applicant's  assured.  At  the  time  of  his  death  said  William  O'Brien 
was  living  in  the  family  of  his  sister-in-law,  Hannah  O'Brien,  the  wife 
of  a  deceased  brother,  had  been  a  member  of  this  family  for  many 
years,  and  since  the  death  of  his  brother  three  years  before,  had  stated 
on  several  occasions  tliat  he  felt  under  a  duty  to  stay  with  the  family 
and  help  them.  The  evidence  shows  that  he  did  so,  giving  sums  of 
money  in  different  ways  and  at  various  times.  The  only  difficulty  is 
to  determine  the  extent  of  aid  given  by  him. 

It  appears  that  the  deceased  paid  his  sister-in-law  seven  dollars 
($7,00)  a  week,  ostensibly  for  board  and  room;  that  he  made  gifts  of 
money  at  different  times  in  addition,  or  in  lieu  of  board  and  room  while 
he  was  working  away  from  home,  in  one  instance  thirty  dollars  ($30.00), 
in  another  instance  si?ty  dollars  ($60.00).  He  also  gave  money  at 
rather  frequent  intervals  to  his  nieces  when  they  wanted  it  for  clothes 
or  personal  expenses. 

It  is  difficult  to  regard  the  snms  given  the  nieces  or  the  irregular 
amounts  given  the  sister-in-law  in  the  nature  of  contributions  for  sup- 
port for  the  reason  that  they  do  not  appear  to  have  been  given  regu- 
larly or  in  any  other  way  than  as  presents.  It  is  probable  that  a  part 
at  least  of  such  payments  was  intended  for  the  support  of  the  family. 

It  further  appears  that  the  seven  dollars  ($7.00)  a  week  paid  to  his 
sister-in-law,  Mrs.  Hannah  O'Brien,  for  board  and  room  is  sufficiently 
above  the  normal  amount  which  would  be  paid  for  room  and  board  by 
a  common  laborer  of  the  standard  of  living  of  the  deceased,  as  his 
proper  share  of  the  cost  of  living  of  the  family,  to  warrant  an  inference 
that  a  considerable  sum  above  the  cost  of  his  own  keep  was  intentionally 
given  for  the  support  of  the  family.  In  view  of  such  proportionate 
cost  of  board  and  lodging  of  deceased,  and  in  view  of  the  frequent 
contribution  of  small  sums  to  the  family,  we  are  of  opinion  that  the 
sum  of  three  dollars  ($3.00)  per  week  is  not  too  high  an  estimate  of 
the  amoimt  actually  paid  by  the  deceased  for  the  support  of  the  defend- 
ants after  deducting  the  cost  of  his  own  keep.  While  this  sum  is  very 
small  in  proportion  to  the  necessities  of  the  sister-in-law  and  her 
children,  the  evidence  does  iiot  establish  any  further ,  dependency. 
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Tliere  is  some  room  for  question  as  to  whether  or  not  Mrs.  Hanoah 
O'Brien,  sister-in-law  to  the  deceased  employee,  comes  within  the 
requirements  for  dependents  prescribed  by  subsection  (c)  of  section  19 
of  the  act,  which  limits  dependents  to  certain  relationships  (not  incliid-  - 
ing  sister-in-law),  unless  a  member  of  the  family  of  deceased.  In  a 
strict  sense  the  family  was  that  of  his  sister-in-law  and  not  deceased's 
own,  but,  inasmuch  as  he  had  been  a  member  of  snch  family  for  upwards 
of  twenty-six  years,  and  had  contributed  to  its  support  more  or  less 
constantly  during  all  that  time,  we  think  that  it  does  no  violence  to 
the  terms  of  the  act  to  hold  that  the  sister-in-law,  Mrs.  Hannah  O'Brien, 
be  designated  as  a  beneficiary  of  such  deceased  employee. 

The  applicant  is  therefore  instructed  to  pay  as  a  death  benefit  the 
pniportion  of  three  tunes  the  average  annual  earnings  of  the  dei-eased, 
which  the  said  sum  of  three  dollars  ($3.00)  per  week  bears  to  the  aver- 
age earnings  of  said  William  O'Brien  21  per  cent,  amounting  to  a 
total   benefit   of   four   hundred   seventy-two   dollars   and   fifty   cents 

($472.50).  A.    J.    PiLLSBllRY, 

Will  J.  French, 

Commissioners. 

An  award  is  allowed  in  this  case  of  three  dollars  ($3,00)  a  week, 
on  the  theory  that  the  di'CGa.<ied  worker,  William  O'Brien  (killed  on 
May  14,  1914,  while  in  the  employment  of  applicant's  assured),  was 
contributing  that  to  the  support  of  his  dead  brother's  family,  with 
whom  he  lived,  out  of  the  seven  dollars  ($7.00)  a  week  that  he  presum- 
ably was  paying  for  his  board  and  lodging. 

The  opinion  goes  on  to  slate  that  "it  further  appears  that  the  seven 
dollars  ($7.00)  a  week  paid  for  board  and  room  was  sufficiently  above 
the  normal  amount  which  would  be  paid  for  room  and  board  by  a 
common  laborer  of  the  standard  of  living  of  the  deceased,  as  hb  proper 
share  of  the  co.st  of  living  of  the  family,  to  warrant  an  inference  that 
a  considerable  sum  above  his  own  keep  was  intentionally  given  for  the 
support  of  the  family.  In  view  of  such  proportionate  cost  of  board 
and  lodging  of  a  day  laborer,  and  in  view  of  the  frequent  contributions 
of  small  sums  to  the  family,  we  are  of  opinion  that  the  sum  of  three 
dollars  ($3.00)  per  week  is  not  too  high  an  estimate  of  the  amount 
actually  paid  by  the  deceased  for  the  support  of  the  defendants  after 
deducting  the  cost  of  his  own  keep." 

Under  the  law,  Mrs.  Hannah  O'Brien,  the  mother  of  the  nieces  with 
whom  the  deceased  lived,  would  not  be  a  dejiendent.  The  only  depend- 
ents in  this  case  would  be  Josephine  and  Mary  O'Brien,  the  nieces  of 
I  he  deceased. 

In  the  opinion  quoted  above,  it  is  assumed  that  the  cost  for  board 
and  lodging  of  a  lalwrer  is  less  than  seven  dollars  ($7.00)  a  week,  but 
there  is  no  evidence  to  substantiate  this  as.sumption.     Before  the  Com- 
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mission  can  take  it  for  granted  that  a  laborer  can  live  as  well  aa  did 
the  deceased  for  four  dollars  ($4.00)  a  week,  there  should  be  evidence 
presented  to  the  Commission  to  that  effect.  To  me  it  does  not  seem 
,  that  seven  dollars  ($7.00)  a  week  is  an  unreasonable  cost  for  food  and 
shelter,  and  if  it  is  not,  then  there  is  no  room  to  take  the  ground  that 
the  deceased  had  contributed  anything  to  the  support  of  his  nieces, 
aside  from  the  occasional  amounts  handed  over  by  him  to  the  different 
members  of  the  family,  which  admittedly  were  gifts  and  not  given  in 
the  nature  of  contributions  to  their  ordinary  support. 

As  evidence  that  the  seven  dollars  ($7.00)  per  week  paid  for  board 
and  lodging  pure  and  simple,  we  have  the  following  testimony  of  Mrs. 
Hannah  O'Brien,  page  8: 

"Q.  You  did  not  charge  him  $7.00  a  week  while  he  was  in  the 
country  I 

"A.  No. 

"Q.  But  you  kept  the  room  for  him  just  the  sameT 

"A.  Yes." 

It  would  seem  that  if  a  part  of  his  seven  dollars  ($7.00)  a  week  was 
intended  to  aid  the  family  in  the  way  of  its  support,  that  he  would 
have  continued  this  payment,  or  so  much  of  this  payment  as  was  meant 
to  be  in  the  nature  of  support. 

In  view  of  all  the  foregoing,  I  do  not  feel  that  the  defendants  in  this 
ease  are  entitled  to  any  compensation,  and  they  should  take  nothing. 
Harris  Weinstocs, 
Commissioner. 

NoTB. — On  December  23,  19H,  tlie  applicant  llled  its  petition  (or  a  rehearing. 
and  on  January  71h  a  rcliearing  was  granted,  [or  the  purpose  of  laklnK  further  evi- 
dence on  tlie  question  of  dependency. 


(No.  459-November,25,  1914.) 

(Chapter  176,  Laws  ISIS.) 
THOMAS    BOYD,    AppUc, 

Thomas  Boyd,  tn  propria  persona,  for  Applicant. 

J.  Stewart  Ross,  attorney,  for  Defendant. 
This  is  an  application  for  a  total  temporary  disability  indemnity. 
The  applicant,  Thomas  Boyd,  claimed  to  have  suffered  a  sunstroke  on 
August  3,  1914,  while  engaged  with  others  in  digging  a  ditch  for  the 
defendant  company,  the  effect  of  which  was  to  render  him  unfit  for  any 
physical  labor  up  to  the  time  of  the  hearing.  The  evidence  produced 
upon  the  hearing  was  wholly  insufficient  to  establish  the  fact  of  injury 
as  claimed  by  the  applicant.  Compensation  was  denied,  and  the 
defendant  discharged  from  all  liability.  H.  h.  Whitb, 

Secretary. 
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(No.  470— November  25,  1914.) 

(Chapter  178,  Laws  1913.) 

FRED  DOUGLAS.  AppKcant,  va.   ED  KIMBOL   and  MRS.    B.   E.    MOORE, 

Detendantt. 

Accident  Aeisiro  Out  of  Euplotment — Finding  op  Fact. — The  risk  of  iojuij, 
from  a  defective  or  dangerouB  condition  of  a  building  or  its  contents,  is  one 
normally  incident  (o  working  in  tbat  building,  for  tbe  risk  ia  peculiar  to  Ibe' 
building,  and  therefore  to  tbe  employment  therein.  Held,  where  a  Boor  above 
ia  caused  to  collapse  by  overloading  it  with  storage,  by  a  third  party,  and  the 
fall  resulting  causes  injury  to  an  employee  in  a  restaurant  below,  although  the 
proprietor  and  employer  of  the  restaurant  has  no  coutrol  of  the  cause,  and  bears 
no  blame,  nevertheless,  the  accident  is  incidental  to  and  arises  out  of  (he  employ- 
menl,  and  the   injury  is  ciimpensablc. 

Id. — N'eoliobnce — Control  of  Cause. — An  employer's  liability  to  an  injured  em- 
ployee is  in  no  way  predicated  upon  any  fault  or  negligence  of  the  employer,  or 
control  of  the  cause  (hereof  by  the  employer. 

The  facts  are  stated  in  the  opinion.  The  Commission  awarded  the 
sum  of  one  hundred  seventy-three  dollars  and  twenty-seven  cents 
($173.27),  for  the  temporary  total  and  partial  disability  resulting 
from  the  accident.  The  applicant's  medical  and  snrgical  expenses  were 
ordered  paid  upon  approval  of  these  claims  by  the  Commission.  Com- 
missioner French  dissenting. 

Fred  Douglas,  in  propria  persona,  for  Applicant. 
Boyer  &  Beach,  attorneys,  for  Defendants. 

The  applicant  in  this  cause,  Fred  Douglas,  was  employed  as  a  waiter 
in  the  restaurant  of  the  defendants.  On  April  16,  1914,  while  per- 
forming his  duties  he  was  injured  by  a  collapse  of  the  ceiling  of  the 
room  in  which  he  was  working,  casting  heavy  debris  upon  him.  The 
falling  of  the  ceiling  was  caused  by  the  floor  above  being  overloaded, 
the  said  floor  not  being  included  in  the  lease  to  the  defendants  or  under 
their  control  in  any  way. 

It  is  contended  by  the  defendants  that  the  injury  to  the  applicant  was 
not  one  arising  out  of  his  employment  for  the  reason  that  it  had  nothing 
whatever  to  do  with  the  employment.  It  is  true  that  the  accident  must 
arise  out  of  the  employment.  It  does  uot  follow,  however,  that  the 
fact  that  the  emploj-er  is  unable  to  prevent  the  accident  or  control  the 
cause  thereof,  prevents  the  accident  from  arising  out  of  the  employment. 
The  Workmen's  Compensation,  lasuranee  and  Safety  Act  is  not  predi- 
I'ated  upon  negligence  or  fault.  The  employer  may  have  used  every 
possible  precaution  to  .safeguard  his  employees  so  that  there  is  nothing 
which  he  has  left  undone  which  would  have  prevented  the  accident. 
Xevertheless,  his  liability  is  not  founded  upon  his  want  of  care  and  he 
will  be  held  liable  if  it  is  estahli.shed  that  the  injury  arises  out  of  and 
in  the  course  of  the  employment.  In  fact,  many  of  the  accidents  which 
the  law  covers  arc  pure  accidents  where  there  is  no  one  at  fault.     The 
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only  qiiastioji,  therefore,  is  whether  the  aeeident  in  this  cause  is  so 
connected  with  the  nature  of  the  employment  that  the  employee  can 
be  said  to  have  been  exposed  to  its  risk  because  of  his  working  in  this 
particular  place. 

In  the  opinion  of  tiiis  Comnii.ssion  the  present  accident  arises  out 
of  the  employment.  It  was  caused  either  by  defective  construction  or 
by  8  temporary  defective  condition  of  the  building  in  which  the  appli- 
cant was  required  to  work.  The  fact  tliat  he  was  required  to  work  in 
the  building,  which  was  at  the  time  un.safc,  whether  known  at  the  time 
or  not,  placed  the  applicant  in  a  position  of  peril.  His  peril  was  due 
to  the  fact  that  he  was  required  to  work  in  a  dangerous  place  and  viewed 
in  this  light  the  employment  should  bear  the  burden  of  the  resulting 
injury. 

A  distiuctioD  must  be  drawn  between  risks  normally  incident  to 
the  employment  and  risks  not  so  incident  to  it  unless  extraordinary 
exposure  by  reason  of  such  employment  be  proved.  The  risk  of  injury 
from  defective  conditinn  of  the  building  or  of  its  contents  is  one 
normally  incident  to  working  in  that  building.  On  the  other  hand, 
the  risk  of  collapse  of  the  building  by  tornado  or  earthquake  is  one  not 
peculiar  to  this  building  but  to  all  buildings  in  the  community.  In  the 
latter  case  it  must  be  proved  that  the  industry  peculiarly  exposed  the 
applicant  to  the  risk,  as  by  placing  him  in  a  position  where  he  is  more 
than  usually  subject  to  being  struck  with  lightning  or  he  is  not  entitled 
to  compensation.  Where,  however,  the  risk  arises,  not  through  any- 
thing outside  the  building  but  from  its  dangerous  condition,  whether 
with  or  without  fault  of  the  employer,  the  risk  of  its  collapse  is  one 
incident  to  working  in  the  building  and  further  special  exposure  need 
not  be  J) roved. 

The  risk  from  collapse  of  the  building  is  in  no  way  similar  to  the 
risk  of  assault  or  of  assassination  cited  by  the  defendant  in  its  brief. 
An  assassinaticn  can  not  be  said  to  arise  out  of  the  employment  merely 
because  it  happened  upon  the  euiployer's  premises.  The  fact  that  the 
employee  is  ui>on  the  premises  docs  not  ordinarily  subject  him  to  the 
risk  of  assault  any  more  than  if  he  were  anywhere  else,  while  the  fact 
that  he  is  working  in  a  dangenms  building  does  subject  him  to  a 
greater  risk  than  if  he  were  working  in  any  other  place.  Where, 
howewr,  the  as.sault  i.'i  brought  alwiut  liy  something  incidental  to 
the  employment,  as  in  defending  the  enipliiycr's  property  from  robbers, 
the  as.sault  is  inciilental  to  the  cmiiloymeiit  and  compensation  will  be 
awarded. 

A.    J.    PUJ-SBURY, 

Commissioner, 

This  rommissiiin  has  in  iiuiumcrablc  instances  given  awards  to  appli- 
cants for  injuries  rei'cived  where  the  employer  was  in  no  wise  to  blame. 


INDUSTRIAL  ACCIDENT  COMMISSION  DECISIONS.  545 

Time  and  again  an  award  has  been  made  in  favor  of  a  worker  injured 
while  going  or  riding  on  the  streets  in  the  course  of  his  employment. 
This  has  been  done  where  a  worker  was  injured  by  being  run  into 
by  an  automobile  or  run  over  by  a  street  car  and  so  on.  The  employer 
in  such  instances  was  in  no  wise  to  blame  and  could  not  have  anticipated 
such  results  nor  guarded  against  them.  As  pointed  out  by  Chairman 
Pillsbury  in  his  opinion  in  this  case,  "the  Workmen's  Compensation 
Act  is  not  predicated  upon  negligence  or  fault."  The  applicant  was 
at  his  work  when  the  injury  occurred  and  under  the  law  the  employer  is 
just  as  liable  for  compensation  as  if  the  injury  had  occurred  while  the 
applicant  was  out  on  the  streets  performing  .some  errand  for  his  em- 
ployer and  a  brick  had  fallen  on  him  from  some  housetop  inflicting 
on  him  an  injury. 

I  therefore  concur  in  Chairman  Pillsbury 's  opinion. 

Harris  Weinstock, 
Commissioner. 

Section  12  of  the  Workmen's  Compon.sation,  In.^iurance  and  Safety  Act 
states  that  employers  shall  be  responsible  for  accidents  to  their 
employees  "arising  out  of  and  in  the  course  of  the  employment." 
There  are  two  requirement.s,  as  quoted,  linked  together.  Unless 
both  prevail,  compensation  is  not  payable.  In  this  respect  there  is 
uniformity  with  the  compensation  laws  of  other  states.  There  are 
decisions  that  approve  the  principle.  The  Mas,saehusetta  industrial 
board,  in  the  recent  case  of  Sadie  Howleif  vs.  J.  L.  Thompson,  refused 
compensation  for  an  injury  sustained  while  on  the  premises  of  the 
employer,  on  the  ground  that  applicant  was  struck  by  a  ball  of  burlap 
thrown  by  a  shipping  clerk  and  was  incapacitated  by  an  act  foreign  to 
the  employment.     Many  other  similar  cases  could  be  cited. 

Fred  Douglas  was  injured  in  the  city  of  Los  Angeles  while  in  the 
employ  of  Ed  Kimbol.  The  latter  was  proprietor  of  a  restaurant, 
lie  furnished  his  employee  with  a  safe  place  of  employment.  Unknown 
to  Kimbol,  the  floor  above  was  heavily  laden  by  placing  grape  juice 
cases  over  the  place  where  Douglas  worked.  It  is  admitted  neither 
Kimbol  nor  Douglas  knew  anything  about  the  acts  of  the  renter  of  the 
floor  above,  who  was  ostensibly  renting  furnished  rooms.  Kimbol  could 
not  examine  the  floors  above  his  restaurant.  His  rent  gave  him  certain 
authority  over  his  restaurant,  but  did  not  extend  further.  He  was 
not  in  the  business  of  either  selling  grape  juice  or  renting  rooms.  He 
did  not  construct  the  building  nor  did  he  rent  any  other  part  of  the 
building  than  that  occupied  by  his  restaurant. 

It  is  true  that  applicant  Douglas  was  injured  while  "in"  the  employ- 
ment, but  the  law  does  not  set  that  condition  as  the  standard  but 
requires  the  accident  to  arise  "out  of"  the  employment.     It  is  my 
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Opinion  that  this  element  is  lacking  in  the  case  under  consideration. 
If  it  could  be  shown  in  any  way  that  defendant  Kimbol  was  connected, 
directly  or  indirectly,  with  the  cause  of  the  accident,  the  status  would 
be  different. 

In  argument  over  the  issue,  one  of  my  fellow  commissioners  urges 
that  we  frequently  award  compensation  to  workers  injured  by  an  act 
of  a  third  party.  The  man  struck  by  a  car  or  automobile  while  out  on 
the  employer's  business  is  cited  as  an  example.  Both  these  assertions 
are  true,  but  there  is  the  elementary  difference  that  the  risks  of  travel 
are  known,  provided  against  in  different  ways,  and  insurance  coverage 
sold  to  protect  the  employer  against  the  risks  named.  A  clerk  in  a 
store  is  covered  at  a  very  low  rate.  The  clerk  required  to  transact 
business  outside  a  store  costs  a  good  deal  more  when  his  employer 
insures,  for  the  reaacn  that  the  extra  hazard  is  admitted  by  all  and  such 
accidents  "arise  out  of"  the  employment. 

There  is  an  insurance  rate  for  restaurant  workers  like  applicant 
Douglas.  It  is  based  on  the  reasonable  hazards  of  the  restaurant  busi- 
ness. If  there  is  included  among  the  hazards  the  criminal  act  of  a 
third  party  who  secretly  imperils  the  lives  and  property  of  other  peo- 
ple, then  compensation  insuran<'e  can  have  no  business  foundation  and 
insurance  companies  will  be  required  to  take  financial  risks  that  may 
easily  defeat  the  compensation  principle. 

I  do  not  oppose  the  award  because  I  think  applicant  Douglas  should 
take  nothing.  He  deserves  far  more  money  than  has  been  awarded 
him.  He  should  receive  that  money  from  the  man  responsible  for  his 
injuries.  And  it  is  doubtful  whether  a  jury  could  be  found  that  would 
not  consider  the  injuries  and  the  shock  to  the  system  worth  to  applicant 
many  times  the  award  of  the  Industrial  Accident  Commission.  The 
condemnation  of  the  procedure  resulting  in  the  injuries  sustained  by 
Douglas  entitles  the  courts  to  deal  with  the  grape  juice  packer  in  a 
summary  manner,  and  to  go  beyond  financial  recompense  for  the  dam- 
ages sustained  by  both  applicant  and  defendant. 

If  the  industry  is  to  be  charged  with  the  care  of  its  killed  and 
wounded,  is  it  not  fair  when  the  industry  is  shown  to  be  in  no  way 
responsible  that  the  other  available  step  be  taken! 

Will  J.  French, 

Commissioner. 

NOTR — Subsequent  to  the  decision  In  this  case  the  applicant  applied  for  a,  rehear- 
ing upon   the    froiinil   that    the   Commlsstun   crri^d   In    flniling   that   the   Injury   Co   the 
!iT>nll.>nnt  nenirrei!   in   the  cM)urni'  Of  und  nrosc  out  ot  tlip  applicant's  tmploynient, 
LiriuB  was  denied  iJy   the  Commission   on    February    18.    1915, 
n  new  evMenoi'  was  olTered  and  tliat  the  other  Issues  raised 
flequately    considered. 
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(No.  479— November  25,  1914.) 

(Chapter  176,  Lana  1913.) 

GIUSEPPE   SIMONI.   Applicatit.   ys.   MAHONET   BBOTHEES.   and   UNITED 

STATES  FIDELITY  AND  GUARANTEE  COMPANY,  DefenianU. 

F.  M.  Andreani,  Italian  consul,  for  Applicant. 

H.  W.  B.  Smith,  adjuster,  for  Defendants. 
The  applicant,  a  carpenter,  was  injured  on  April  18,  1914,  by  a  fall 
from  the  roof  of  an  oil  tank  at  Bakersfield.  The  injury  extended 
to  the  right  shoulder,  the  right  arm  and  the  right  hip,  and  resulted 
in  a  limitation  of  movement  in  the  elbow  and  shoulder.  All  of  the 
facts  were  stipulated  to  except  the  nature  and  extent  of  the  dis- 
ability sustained.  After  a  reference  to  the  medical  director  of  this 
Commission,  it  was  found  that  by  reason  of  permanent  loss  of  motion 
and  impaired  use  of  the  right  arm,  the  applicant  had  suffered  a  perma- 
nent partial  disability  e(|uallin}r  18  per  eent  of  total  disability.  He 
was  awarded  a  disability  indemnity  lasting  from  the  fifteenth  day  after 
the  date  of  the  accident  for  a  period  of  seventy-two  weeks  and  amount- 
ing to  the  sum  of  six  hundred  seventy-four  dollars  and  sixty-four 
cents  ($674.64). 

H.  L.  White, 
Secretary. 

Note. — Subsequently  the  applicant  requested  a  revUlon  of  the  ratlns  of  permanent 
dlsiiliillty  acoordf^  him  upon  the  Bround  that  an  error  had  been  committed  In 
allowlnR  dlsnbtlUy  (or  an  Inlury  to  the  left  arm  when  the  rating  should  have  been 
btisi'd  upon  Injury  to  his  right  arm.  Upon  I n veal  1  Ration  the  Commiaslon  determined 
that  such  error  had  been  commuted,  and  upon  March  6,  1315.  gave  notice  of  Its 
Intention  to  amend  the  (IndlnKS  and  award  to  Increase  the  permanent  disability 
Indemnity  to  elsht  hundred  forty-lhree  dollars  and  thirty  cents  ((843. SO)  In  place 
of    slv     hundred     seventy-four    dollars    and    sixty-four    cents     (tSlA.Hy     previously 

allowed.     The  new  indemnity  was  based  upon  a  permanent  pr-"-'  '•--■-•••■- ...-_ 

221  per  cent  of  total  disability,  entitllne  the  applicant  to 
ninety  weeks.  No  objection  being  received  to  the  propose, 
mission  on  March  17,  1915.  entered  Its  order  making  the  ct- 
quently  a  request  for  a  partial  lump  sum  settlement  to  reali 
nine  dollars  and  twenty  cents   (tfi^.-iO)   was  b'rantrd. 


(No.  483— November  25,  1914.) 

(Chapter  176,  Laws  1913.) 

LOU  IRWIN.  .1pp/icnii(.  vs.  THE  GLOBE  INDEMNITY  COMPANY  OF  NEAV 

YORK,  CHARLES  (JUAYLE  and  EDWARD  QUAYLK,  Defendaati. 

I)bpeni)ency  of  Wife  and  DAUonTER— Death  of  Husband  and  Son. — A  wife  is 
roDclusively  presumed  to  he  dependent  upon  a  husband  witb  whom  slie  was 
livioff  at  the  time  of  his  death — section  1!)  (n)  (I)  of  the  Act.  Where  a  son 
contribuled  one  half  his  earnings  to  his  family,  consisting  of  a  sister,  mother  and 
father,  and  he  is  killed,  the  dependenc.v  of  the  sister  is  partial,  and  one  sixth 
of  such  son's  avern^e  annual  income  is  estimated  as  having  been  devoted  to  her 
support.  Therefore,  compensntiou  is  awarded  in  tbree  times  this  annual  con- 
tribution. 

The  facts  are  stated  in  the  opinion.     The  husband  and  the  son  were 
killed  by  the  same  accident.     An  award  was  made  to  Mrs.  Lou  Irwin, 
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the  widow,  in  the  sum  of  three  thousand  Biz  hundred  dollars 
($3,600.00)  as  a  death  benefit  by  reason  of  the  death  of  her  husband. 
Further,  an  award  was  made  to  Miss  Lovey  Irwin,  the  daughter  and 
sister  of  the  deeeaped,  of  the  sum  of  six  hundred  dollars  ($600.00)  as 
a  death  benefit  by  reason  of  the  death  of  her  brother,  Lloyd  Irwin.  On 
application,  the  sum  of  fifty  dollars  ($50.00)  was  ordered  paid  from  the 
death  benefit  of  Mrs.  Lou  Irwin  to  applicant's  attorney,  as  a  fee. 

Patterson  Sprigg,  attorney,  for  Applicant. 

Charles  Quinjle,  for  Defendants  Quayle. 

77.  L.  Phillips,  for  Defendant  Olobe  Indemnity  Company. 

On  the  tenth  day  of  July,  1914,  in  Pine  Valley,  in  the  county  of  San 
Diego,  about  ten  miles  from  the  town  of  Deseanso,  two  men,  W.  C. 
Irwin  and  his  son.  Lloyd  Irwin,  lost  their  lives,  probably  by  suffocation, 
at  the  bottom  of  a  mining  shaft.  This  mine  was  being  developed  by 
defendants  Charles  Quayle,  Edward  Quayle,  J.  G.  Burne,  Charles 
Cressey  and  W.  C.  Irwin,  deceased,  each  owning  a  fifth  interest.  The 
mine  was  not  incorporated  and  the  ownership  was,  therefore,  a  part- 
nership, although  no  articles  of  agreement  had  been  entered  into. 

W.  C.  Irwin  and  his  son  were  employed  at  four  dollars  ($4.00)  per 
day  each,  to  carry  on  the  development  work  in  the  mine.  At  the  end 
of  the  month,  or  at  any  other  convenient  time,  the  owners  of  the  mine 
paid  the  expenses  of  development,  including  the  salaries  of  W,  C. 
Irwin  and  his  son,  about  twenty  years  of  age,  Lloyd  Irwin,  but  deducted 
from  Irwin 's  salary  one  fifth  of  the  total  cost  of  the  development  work 
during  the  preceding  month.  For  the  reason  that  so  much  of  the 
father's  earning.'*  were  going  into  the  mine  as  part  owner,  it  became 
necessary  for  the  son  to  contribute  more  than  one  half  of  his  earnings 
to  the  support  of  the  family,  consisting  of  his  father,  his  mother  and 
his  sister,  Lovey,  and  himself. 

The  defendant  Globe  Indemnity  Company  does  not  resist  payment 
to  the  wife  of  the  death  benefit  provided  by  the  Workmen 's  Compensa- 
tion, Insurance  and  Safety  Act  on  account  of  the  death  by  accident  of 
her  husband,  W.  C.  Irwin,  but  contends  that  said  applicant  was  not  in 
any  way  dependent  upon  the  earnings  of  her  son. 

We  think  the  evidence  clear  that  in  addition  to  the  total  dependency 
of  the  mother,  the  applicant  herein,  upon  her  husband,  there  was  a 
partial  dependency  en  the  part  of  the  family  upon  her  son.  Accord- 
ingly, we  have  found  that  one  half  of  the  earnings  of  said  Lloyd  Irwin, 
.son  of  applicant  and  brother  to  Lovey  Irwin,  was  devoted  to  the  support 
of  his  father,  his  mother  and  his  sister,  in  the  sum  of  two  hundred  dol- 
lars ($200.00)  each  per  year.  Therefore,  the  percentage  of  dependency 
for  the  daughter  was  IGJ  per  cent  of  the  average  annual  earnings ;  the 
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total  death  benefit  payable  to  her  on  aceount  of  the  death  of  her  brother 
is  six  hundred  dollars  {$600.00},  and  award  is  made  accordingly. 

It  is  true  that  the  daughter  is  nineteen  years  of  age  and  well  and 
competent  to  make  her  own  living,  but  it  is  also  true  that  she  did  in 
faet  live  with  the  family  and  was  supported  by  it,  and  while  there 
was  DO  conclusive  presumption  of  dependency  in  her  case,  we  think  the 
faet  of  dependency  suflfieiently  well  established  to  jii-stify  an  award  on 
her  behalf  on  account  of  the  death  of  her  brother. 

A.   J.    PiLLSBURY, 

Will  J.  French, 
Harris  Weinstock, 
Commissioners. 

Note. — Defendant   fUeit    Us   pe         n  a  ng      n    13i      mb  914.      Tha 

rTnmmi!«to.i.   nn   .Inm.nrv   2!     mm  s  dBhmw     h  n   Wtllch    to 

h         d  m    h      d         a         n  February 


(No.  485— November  25,  1914.) 

(Chapter  ITS.  Laws  1913.) 

CHEJS  MAROVIOH,  Appticant.  vs.  ARGONAUT  MJNING  COMPANY  <a 
COBpoBATioN).  AND  GUARDIAN  CASUALTY  AND  GUARANTY  COMPANY 
(a  COBPOBATION),  Defendants. 

Chris  Marovich,  in  propria  persona,  for  Applicant. 

W.  G.  Snyder,  attorney,  for  Defendant. 

The  applicant  claimed  to  have  been  injured  by  lifting  a  dump  car 
in  the  Argonaut  mine  at  Jackson,  on  April  14,  1914.  The  evidence 
was  insufficient  to  establish  ns  a  fact  that  the  injury  complained  of, 
hernia,  was  proximately  caused  by  industrial  accident,  it  totally  failing 
to  show  the  hernia  to  be  of  recent  development.  Compensation  was 
denied  and  the  defendants  discharged  from  liability. 

H.  L.  White, 
Secretary. 


(No.  525— November  25,  1914.) 
(Chapter  176,  Lawa  1913.) 
JEAN  VIDAL.  Applieai-t.  vs.  TIIK  COXSOM DATED  PACIFIC  CEMENT  AND 
PLASTER  COMPANY,  and  MASSACHUSETrS  BONDING  AND  INSUR- 
ANCE COMPANY,  Defeadantt. 

Joseph  Smith,  attorney,  for  Applicant. 

Frank  If.  Rowland,  adjuster,  for  Defendant. 

The  applicant,  a  machine  oiler,  suffered  injury  while  attending  to  his 

regular  duties  at  defendant  cement  company's  plant  at  Amboy,  San 

San  Remardino  County,  on  May  28,  1914.     The  injury  resulted  in 

the  loss  of  the  right  arm,  it  beiug  amputated  two  inches  below  the 

.'.oogic 
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utioulder.  All  the  facts  were  stipulated  except  as  to  whether  applicant, 
when  injured,  was  "righthanded."  It  was  found  that  he  was  right- 
handed,  and  that  he  had  sustained  a  permanent  partial  disability 
equalling  58  per  cent  of  total  disability.  He  was  awarded  an  indemnity 
of  ten  dollars  seventy-five  cents  ($10.75)  per  week  from  June  H,  1914, 
for  two  hundred  thirty-two  weeks,  amounting  to  two  thousand  four 
hundred  ninety-four  dollars  ($2,494.00).  Besides  a  sum  of  two  liun- 
dred  fifty-eight  dollars  ($258.00)  due  at  the  date  of  decision,  the  thirty 
final  payments  of  compensation  were  ordered  commuted  to  a  sum  of 
the  present  value  of  two  hundred  sixty-three  dollars  three  cents 
($263.03).  The  object  of  this  total  cash  sura  was  to  enable  the  applicant 
to  return  to  his  family  in  Prance,  thereby  avoiding  the  hardship  likely 
10  attend  his  illiterate  and  maimed  condition. 

H.  L.  White, 
Secretary. 


(No.  532— November  25,  1914.) 

(Cliapter  176.  Laws  1913.) 
HKNKY  E.  TKOBITZ.  Appluanf,  vb.  IH'OH  M.  CAMERON,  rtrfendant. 

Employee  IIeki.neu — ComsB  op  Employment^Methoti  op  Payment. — Where 
B  mBD  18  h[ral  at  a  fixed  sutnry  to  make  the  rceular  collections  of  rentata  and 
premiums  due  lo  an  exliiblished  real  estate  and  iuEurancc  a^ent.  but  tbia  collect- 
IDK  will  not  lake  ii|)  all  bis  worhiuK  hours,  wbicb  are  fixed  from  S  a.m.  to  G  p.m. : 
aud  tbe  employer  eoutrols  the  man's  whole  workioK  day,  yet  be  is  allowed  to 
solicit  new  busiaeiui  in  tbe  time  not  required  for  the  r^iilar  collectiug.  aud  is 
to  Im>  paid  tor  such  soliciting  of  new  businesa  a  percentage  of  the  profit  there- 
from— then  hvlil,  that  while  .volicitlug  new  bu.-iiuess,  suth  a  luau  is  an  employee 
and  acling  in  the  courne  of  bis  employment  as  siich.  and  is  entitled  to  the  bene- 
fits of  the  uet,  if  injured. 

The  facts  are  stated  in  the  opinion.  The  Commission  found  that  a 
temporary  total  disability  had  been  sustained,  the  termination  of  which 
Lould  not  be  foretold.  An  award  was  therefore  made  that  defendant 
pay  applicant  the  sum  of  one  hundred  twenty-one  dollars  and  ten 
cents  ($121.10)  as  compensation  to  October  10,  1914,  and  each  week 
thereafter  the  sum  of  eight  dollars  and  sixty-five  cents  ($8,65)  until  the 
termination  of  said  disability,  or  the  further  order  of  the  Commission. 
It  was  also  ordered  that  the  continuance  of  said  weekly  payments 
should  be  contingent  upon  the  acceptance  by  the  applicant  of  any 
proper  and  neres.sary  surgical  treatment  to  effect  his  cure,  when 
offered  at  the  defendant's  expense;  such  payments  to  cease  and  to 
remain  suspended  upon  any  refusal  by  applicant  to  submit  to  such 
treatment,  or  until  the  further  order  of  the  Commission.  The  reason- 
able value  of  medical  and  surfrical  services  rendered  to  applicant  within 
ninety  days  of  the  injury  and  made  neee-sary  thereby,  were  ordered 
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paid   by   the   defendant   upon   such   claims   being   approved   by   the 
Commission. 

Henry  E.  Trohitz,  in  propria  persona,  for  Applicant. 
Jisse  J.  Dunn,  attorney,  for  Defendant. 

Henry  E.  Trobitz,  the  applicant  in  this  cause,  was  injured  on  the 
twentieth  day  of  June,  1914,  while  in  the  employment  of  Hugh  M. 
Cameron,  a  well  known  real  estate  dealer  in  Oakland.  He  bad 
alighted  from  a  Southern  Pacific  ear  at  the  United  Engineering  Works 
in  Alameda  just  across  the  bridge  from  Oakland.  A  sign  board 
prevented  him  from  seeing  that  a  street  car  was  approaching  him  as 
he  walked  toward  the  track  and  turned  diagonally  to  go  down  Tunnel 
street.  He  was  hit  by  the  car  and  very  seriously  injured.  For  nearly 
a  year  he  had  been  in  the  employment  of  the  defendant  at  sixty  dollars 
per  month,  for  which  compensation  he  was  to  perform  certain  definite 
duties  such  as  collecting  rent  and  insurance  and  execute  any  other 
commission  designated  by  the  employer  or  his  head  bookkeeper.  Beyond 
this  he  was  to  secure  any  new  insurance  l)iisiness  that  he  could  at  any 
time  when  it  did  not  conflict  with  the  specific  duties  laid  out  for  him 
and  for  this  service  he  was  to  receive  fifteen  per  cent  and  his  employer 
ten  per  cent. 

In  addition  to  this  he  was  further  to  make  any  sales  of  real  estate 
that  he  could  while  not  otherwise  engaged  in  collecting  and  performing 
other  duties  from  time  to  time  required  of  him  and  if  he  effected  any 
sales  his  employer  was  to  receive  two  thirds  of  the  commission  so  earned 
and  the  employee,  in  addition  to  his  salary,  one  third  of  any  such  com- 
missions. The  testimony  clearly  establishes  that  the  hours  of  the  appli- 
cant in  the  employment  of  defendant  were  from  8  a.  m.  to  6  p.  m., 
and  that  the  employer  was  to  have  full  control  of  the  time  of  the 
employee  so  far  as  he  desired  to  exercise  that  control,  but  that  as  a 
matter  of  fact  very  little  control  was  exercised  over  the  applicant  who 
wa.s  trusted  to  work  in  the  employer's  interest  at  all  time  and  in  such 
way  as  he  found  opportunity  to  do  so. 

At  tile  time  of  the  injury  applicant  was  bent  on  two  errands  both 
of  which  had  to  do  with  Mr.  Charles  A.  I^'iteh,  whose  place  of  business 
was  very  near  to  where  the  accident  happened.  He  had  telephoned 
Jtr.  Trobitz  saying,  in  substance,  "Come  over  when  you  get  the  chance. 
There  may  be  a  possibility  that  you  may  make  a  sale  out  in  Elmhurst." 
The  prospective  purchaser  was  an  employee  of  Mr.  Fitch.  There  was 
also  a  trifling  amount  of  insurance  due  from  Mr.  Fitch  to  Mr.  Trobit^'s 
employer  and  Mr.  Trobitz  had  the  double  purpose  of,  if  possible, 
effecting  a  sale  of  real  estate  and  collecting  the  insurance  premium  due 
upon  a  cancelled  policy.  It  was  while  upop  this  errand  that  he  was 
injured. 
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Defendant  resists  the  payment  of  compensation  in  this  case  on  the 
ground  that,  at  the  time  applicant  was  upon  this  errand,  he  waa  not 
in  the  employment  of  the  defendant  but  was  engaged  upon  an  inde- 
pendent enterprise  of  his  own.  Tliat  is,  by  way  of  defense  hia  em- 
ployer endeavors  to  dissociate  those  services  which  applicant  rendered 
in  the  hope  of  earning  a  commission  ia  addition  to  his  salary  from  the 
stated  services  that  he  was  to  render  and  for  which  a  salary  of  sixtj' 
dollars  per  month  was  paid. 

After  full  consideration  of  the  evidence  this  Commission  is  of  the 
opiuion  that  at  the  time  of  the  accident  the  applicant  was  in  the 
employment  of  the  defendant  and  that  the  accident  and  injury  arose 
out  of  and  happened  in  the  course  of  such  employment.  Mr.  Cameron  *s 
own  testimony  shows  conclusively  that  he  had  full  control  of  Trobitz's 
time  from  eight  to  six  each  day  if  he  cared  to  exercise  that  control,  and 
also  that  it  waa  a  part  of  the  contract  of  hire  that,  in  addition  to  the 
stated  salary  of  sixty  dollars  per  month,  applicant  was  to  be  free  to  earn 
any  commissions  that  he  could  during  any  time  which  he  might  take 
for  that  purpose  if  it  did  not  encroach  npon  the  specific  duties  marked 
out  for  him  and  for  which  he  was  paid  sixty  dollars.  We  think  that 
the  employment  was  just  as  definite  when  he  was  upon  an  errand  to 
earn  a  commission  in  pursuance  of  the  contract  of  hire  as  it  would 
■  have  been  if  he  had  been  injured  while  performing  one  of  the  stated 
services  which  he  was  hired  to  perform  and  for  which  the  salary  was 
paid.  It  was  the  duty  of  the  applicant  to  get  all  the  business  for  his 
employer  that  hy  the  use  of  due  diligence  he  was  able  to  get  and  he  was 
clearly  acting  in  the  line  of  his  duty  when  he  responded  to  the  call 
from  Mr.  Fitch  to  go  to  his  place  and  interview  a  prospet'tive  customer. 
If  no  accident  had  happened  and  his  mission  had  been  successful  his 
employer  would  have  profited  by  two  thirds  of  the  commission  earned 
and  therefore  had  a  direct  and  valuable  interest  in  the  result  of  the 
mission.  In  fact,  he  had  a  major  interest  in  the  transaction  and  the 
employee  only  a  minor  interest,  ajid  we  are  clearly  of  the  opinion  that 
the  case  of  the  applicant  conies  within  the  provisions  of  the  act. 

A.    J.    PlLI^SBURV, 

■Wn,L  J.  French, 
H.\RRis  Wein stock, 
Commissioners. 

Note. — On  Dpct-mb^r  12,  1914,  the  defendant  died  an  nppUcatlon  tor  a  rehearing 
upon  (he  Rround  thnt  tlie  CommixRlon  erred  In  holding  that  the  applicant  waa  an 
employee  of  the  defendant  Inatfad  of  an  lnde|ipndcnt  confrattor.  aa  claimeii.  A 
special  firdlnp  settfnB  fnrUi  the  ftii-ts  In  delnll  ;i a  found  h>-  Ihe  CommlaBlon '-~ 

been  tlioroushly  cnnsldeiPd,  the  Commlaslon,   _..  _ ,    _..   _ 

for  n.  rehe.-irtng.      Notice  of  intention    to  amend  Ihe  findings  and  a... 
Hperlnl  llndInK  of  fact  QB  requested  nas  given,  and  on  February  lEth 
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(No.  537— November  25,  1914.) 
(Chapter  ITS.  Laws  1913.). 
JACK  FERGUSON.  Applic: 

Jack  Ferguson,  in  propria  persona,  for  Applicant. 
J.  D.  McCarthy,  assistant  claims  ascnt,  for  Defendant. 
The  applicant  was  injured  by  having  a  piece  of  the  top  of  the  middle 
finger  on  the  right  hand  eut  off  on  a  cable  drum  while  employed  by 
defendant  on  July  31,  1914.  Defendant  paid  twenty-one  dollars  forty- 
five  cents  ($21.45)  a  week  for  three  weeks'  disability,  but  objeeted  to 
paying  a  medical  bill  of  sixty-six  dollars  ($66.00.)  The  evidence  show- 
ing that  applicant  had  refused  treatment  which  had  been  promptly 
and  seasonably  offered  by  tlie  defendant,  the  latter  was  held  liable  for 
first  aid  treatment  only  and  was  dist^harged  from  all  further  liability. 

n.  L.  White, 
Secretary. 


(No.  616— November  25,  1914.) 
(Chapter  176.  Laws  1913.) 
PACIFIC  COAST  CASUALTY   COMPANY,   Appticaat.   vs.  JOSKI'H   ItODERI- 
GUKZ,  soHETiMb-8  KSOWN  AS  JOSEPH  UODBUIQUEZ  FAHIA.  Dcfenianl. 

Joseph  Roderiguez  was  injured  on  July  16,  1914,  while  working 
for  the  Alameda  Sugar  Company,  at  Alameda.  The  accident  was 
caused  by  the  defendant  being  caught  in  an  elevator,  resulting  in 
a  fracture  of  the  spinal  column  and  complete  paralysis  of  the  lower 
portion  of  the  body.  The  Pacific  Coast  Casualty  Company,  the  in- 
surance carrier  of  the  employer,  paid  all  medical  and  hospital  expenses 
for  ninety  days  following  the  injury.  At  the  end  of  that  time, 
other  arrangements  being  necessary  for  the  care  of  the  injured 
man  during  the  rest  of  his  life,  it  filed  a  petition  with  the  Industrial 
Accident  Coinmis-sion  requesting  the  appointment  of  a  trustee  to 
receive  the  compensation  due  said  Roderiguez  and  to  disburse  it  for 
his  benefit.  The  petition  also  requested  an  adjudication  of  the  amount 
of  liability  of  the  insurance  carrier.  Before  any  hearing  on  this 
petition,  the  injured  employee  filed  a  suit  in  the  Superior  Court 
against  his  employer  for  damages.  The  Commission  thereupon,  on 
November  25.  1914,  entered  its  order  dismissing  the  petition  of  the 
applicant  without  prejudice,  on  the  ground  that  the  injured  employee 
had  made  his  election  to  sue  bis  employer  in  the  Superior  Court. 

H.  L.  White, 
Secretary. 
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(No.  454— November  30,  1914.) 

(Chapter  176,  Lawa  1913,) 

JOB  KRALJLVICH,  Applicant,  vs.  YELLOW  ASTER  MINING  AND  MILLING 

COMPANY.  Defendant. 

Wlu^L  Misconduct  as  a  nEt'ENSG. — Mere  misconduct  is  not  suffictent.  Wilful- 
aess  is  the  esaential  element  anil  must  be  Gatabliahed. 

Id. — BuBDEN  OF  Pboof. — The  burden  of  proof  Ja  upon  the  defendant  affirmativelr  to 
eatabliah  that  the  ecddent  and  injury  were  caused  by  the  tcUlul  misconduct  of 
the  injured  employee. 

Id. — PlNDlNO  OF  Fact. — Where  the  evidence  abows  Ihnt  foreiKners  who  are  cn^ged 
Iq  breakiQs  a  rock  in  which  dyDamite  had  been  used,  had  beeu  eenerBll;  named 
o(  BUch  danger,  but  it  ia  not  showu  that  the  warning  waa  understood  or  that 
the  act  resulting  in  llie  accident  wan  a  wilful  breach  of  rules.  Held,  an  employeu 
injured  by  an  exploaion  of  dynamite,  which  had  remained  in  the  rock,  is  not 
guilty  of  wilful  miacoDduct,  although  he  immediately  caused  the  eiplosion  by 
striking  the  rock. 

I'EauANENT  DlSABiLiTif— Total  I-oss  oy  SiauT.— Tlic  Iosk  of  Bight  of  both  eyes 
is  held  to  constitute  permanent  total  disability. 

The  facts  are  stated  in  the  upiniun.  Wilful  itiisconduct  in  breach  of 
a  safety  rule  wa-s  the  defen.se  inter  posed.  The  Commission  found  that 
the  defense  was  not  sustained  by  the  evidence  and  awarded  compen- 
sation. As  the  average  annnal  earnings  of  applicant  were  nine  hundred 
dollars  ($900.00)  and  a  permanent  total  disability  was  sustained,  there- 
fore an  indemnity  of  eleven  dollars  and  twenty-five  cents  ($11.25)  per 
week  for  two  hundred  forty  weeks,  beginniiiR  April  8,  1914,  and  there- 
after the  sum  of  six  dollars  and  ninety-two  cents  ($6.92)  per  week  for 
life,  was  awarded. 

Frank  S.  Ilutton,  attorney,  for  Applicant. 
Ward  Chapman,  attorney,  for  Defendant. 

On  the  24th  of  March,  1914.  Joe  Kraljlvich,  the  applicant  herein,  was 
injured  while  working  for  the  Yellow  Aster  Mining  and  Milling  Com- 
pany near  Randsburg.  A  boulder  had  been  drilled  and  charged 
with  dynamite  on  the  day  previous,  but  one  of  the  holes  had  failed 
to  explode  and  applicant  struck  the  boulder  with  a  sledge  hammer 
with  the  purpose  of  breaking  it  up,  with  the  result  that  the  missed 
charge  exploded  and  blew  out  both  of  his  eyes.  Prompt  medical  and 
surgical  treatment  were  afforded  by  the  employer,  but,  nevertheless, 
under  the  terms  of  the  Workmen's  Compensation,  Insurance  and  Safety 
Act,  his  disability  is  permanent  and  total. 

On  the  28th  of  August  he  made  application  to  this  Commission  for 
compensation  under  the  above  entitled  act,  which  application  was 
"resisted  on  the  part  of  the  Yellow  Aster  Mining  and  Milling  Company 
on  the  ground  that  the  accident  was  caused  by  the  wilful  misconduct 
of  the  injured  employee  in  that  he  violated  a  safety  rule  forbidding 
employees  from  handling  or  tampering  with  any  rock  in  which  there 
is  any  undischarged  blast. 
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It  is  also  charged  that,  after  fmding  a  roek  in  which  there  was  an 
undischarged  blast,  applicant  proceeded  to  remove  the  powder  with  a 
stick  and  after  removing  the  same,  notwithstanding  warnings  directly 
brought  to  his  attention,  he  struck  the  rock  with  a  hammer  and  so 
caused  the  blast  to  be  discharged. 

Much  evidence  was  taken  upon  ttiis  issue  and,  as  in  most  such  cases, 
it  was  conflicting.  There  was  evidence  to  show  that  the  men  had  been 
warned,  generally,  not  to  handle  rocks  which  they  knew  to  contain 
unexploded  blasts,  but  it  is  also  in  evidpnee  that  the  applicant  herein, 
and  some  of  his  fellow  workers,  were  foreigners  who  know  little  English 
and  may  not  have  understood  the  rule  upon  the  violation  of  which 
defendants  rely  as  a  defense. 

It  is  a  matter  of  common  knowledge  that  persons  who  understand 
our  language  imperfectly  get  a  very  imperfect  understanding  of  instruc- 
tions given  them.  That  the  method  of  giving  such  instructions  by 
word  of  mouth  was  deemed  by  the  defendant  corporation  to  be  inade- 
quate is  made  manifest  by  the  fact  that,  following  this  accident,  danger 
signs  in  the  languages  of  the  emliloyees  came  into  use  in  order  that  all 
might  fully  understand  the  nature  and  meaning  of  the  instructions 
given. 

The  shift  boss,  W.  C.  Taylor,  testified  emphatically  that  he  told 
Kraljlvich  not  to  touch  the  boulder  and  that  the  powder  man  would 
shoot  it  at  noon.  He  testified  also  that  the  powder  man,  H.  B.  Elder, 
was  present  at  the  time.  The  powder  man,  Mr.  Elder,  testified  that 
he  did  not  hear  Joe  given  any  instructions  nor  did  he  himself  find  the 
unexploded  blast  because  the  boulder  was  covered  up.  He  testified 
that  he  did  not  go  around  with  Mr.  Taylor  that  morning  to  visit  this 
part  of  the  works. 

Kraljlvich 's  own  story  is  as  follows:  "I  saw  that  the  stone  that  was 
in  front  of  me  did  not  explode.  Then  I  told  Mr.  Taylor  that  the  stone 
did  not  explode  and  was  in  our  way.  Mr.  Taylor  said  'It  is  too  late 
now.  Why  didn't-you  tell  me  befori'?'  Then  we  went  to  work.  The 
whi.stle  blowed  to  start  to  work  and  we  went  to  our  place  where  we 
are  supposed  to  work.  Mr.  Taylor  and  the  powder  man  arrived  and 
he  told  us  to  wait  awhile  and  we  should  not  touch  that  stone  until 
they  come  and  take  the  powder  and  caps  that  was  in  there.  He  told 
us  that  about  seven  o'clock  in  the  morning.  We  was  still  working 
around  there  as  Mr.  Taylor  told  us ;  we  did  not  touch  that  stone  or  take 
the  powder  or  caps  out.  Then  they  came,  they  took  the  powder  and 
the  caps  olT  and  they  told  us  to  break  the  stone  with  the  hammer.  Mr. 
Taylor  told  us.  He  was  my  bos.s.  the  one  that  was  giving  the  orders. 
My  partner  started  to  break  the  stone  with  the  hammer  and  after  while 
he  hand  me  the  hammer  and  told  me  to  do  it  a  little  while.  My  partner 
was  Stanko  Bavanda.  I  take  the  hammer  and  begin  to  break  the  stone. 
In  the  meantime  the  stone  explodes  and  that  was  all.    I  got  hurt," 
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The  testimony  of  Stanko  Bavanda,  given  through  an  interpreter 
before  Referee  H.  H.  Kinney  at  Los  Angeles,  was  substantially  as 
follows:  "I  was  working  in  the  same  place  with  Joe  Kraljlvich.  On 
the  23d  the  boss  told  us  not  to  touch  that  boulder.  We  came  there  on 
the  24th  in  the  morning  and  we  seen  that  dynamite  do  not  explode  in 
that  roek.  Joe  Kraljlvich  tells  the  boss  that  the  rock  is  in  our  way 
and  that  it  missed.  Then  he  told  Joe:  'It  is  too  late  now,  anything  to 
do  with  that  rock.'  The  foreman  came  with  the  powder  man.  The 
foreman  pick  up  some  kind  of  sample.s  and  the  powder  man  went  to  that 
took  with  a  hook,  a  six-inch  hook.  Then  the  foreman  told  us,  'That 
is  all  right ;  there  is  no  danger ;  bring  a  aledge  hammer  to  break  that 
rock.'  He  told  us — he  took  the  powder  and  caps  out  and  says,  'It 
is  all  right  to  break  with  the  sledge  hammer.'  Then  there  was  the 
powder  man  and  the  foreman  talking  between  them,  says,  'You  can 
break  that  roek  now  without  shooting;  you  boys  are  strong,  you  can 
break  it.'  We  started  with  the  hammer  to  break  it.  Taylor  told  us 
not  to  be  afraid,  to  go  ahead  with  it  to  break  it.  Then  I  got  hold  of 
the  sledge  hammer  and  .started  to  hit  that  roek  and  I  been  working 
until  I  get  a  little  tired  and  I  give  it  to  Joe.  Then  Joe  started  it  and 
hit  the  rock  several  times  and  dynamite  exploded.  Then  when  the 
rock  exploded,  it  throwed  us  down.  I  got  hurt,  too,  and  also  didn't 
see  any  more  because  I  was  hurt,  too." 

While  the  testimony  is  conflicting  and  some  of  it  is  evidently  untnith- 
ful,  we  think  that,  taken  as  a  whole,  and  in  connection  with  the  likeli- 
hood that  no  sane  person  would  attack  a  boulder  with  a  sledge  hammer 
knowing  that  it  contained  an  unexploded  charge  of  dynamite,  this 
Commission  is  warranted  in  regarding  the  charge  of  wilful  misconduct 
as  not  established.  The  burden  of  proof  is  upon  the  defendant  affirma- 
tively to  establish  that  the  acc-jdcnt  and  injury  were  caused  by  the 
wilful  misconduct  of  the  injured  employee.  We  do  not  think  that  this 
burden  has  been  discharged,  notwithstanding  the  direct  and  unequivo- 
cal testimony  of  the  shift  boss,  Mr.  Taylor,  and  the  discrepancies  in 
the  testimony  of  other  witnesses.  There  was  no  evidence  to  establish' 
the  wilfulness  of  the  act  of  Kraljlvich,  and  wilfulness  is  the  essential 
element  in  the  controversy.  It  would  not  be  a  sufRcient  defense  to 
establish  mere  misconduct.  The  establishment  of  the  wilfulness  of  the 
misconduct  would  be  imperative.  The  likelihood  seems  to  be  that  the 
accident  came  cither  through  his  want  of  knowledge  of  the  danger 
or  his  mistaken  belief  that  the  powder  had  been  extracted  and  all 
source  of  danger  removed. 

A.  J.   Pn-LSBURY, 
WiLi.  J.  French, 
Commission  e  rs. 
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(No.  490— November  30,  1914.) 
(Chapter  176,  Laws  1913.), 

E.  M.  L.\RXHAltT.  Applicoiil.  vs.  IMCK-LAXBSWICK  COMPANY  (a  cobpo- 
RATIONt.  AND  UNITED  SIWTKS  FIDELITY  AND  GUARANTY  COMPANY 

(A  coRtORATiON ) ,  DcfcndanU. 

DiBABlUTT  Defined — ^Test  of.— The  CommiBBion  regards  "diaabilit;,"  wiChia  the 
mesDing  of  the  act,  as  referring  to  inability  to  earn,  and  no  form  of  temiiorary 
dieabilily  is  compensable  under  the  act  except  and  in  bo  far  as  it  involves  inahilits 
to  earn.  The  employee's  ability  to  follow  his  usual  trade  or  calling  is  not  the 
teat — every  injured  employee  is  expected  to  make  every  effort  to  earn  a  living, 
either  at  the  old  or  a  new  occupation. 

Id. — CoNTiNiTANcB  OF  DISABILITY, — Total  temporary  disability  no  longer  esisls  when 
by  reasonable  diligence  an  employee  can  earn.  When  this  ability  has  returned 
to  bim  to  a  definite  extent,  he  ia  then  only  entitled,  as  compensation,  to  63  per 
cent  of  tbe  difference  between  his  former  and  his  present  earaingg. 

Id. — lu. — EvinENCE. — Where  the  applicant  shows  apparent  total  diaability,  the 
burden  is  on  the  defendant  to  show  a  definite  earning  capacity  in  the  employee. 
if  a  reduction  in  compensation  is  sought. 

The  facts  are  stated  in  the  opinion.  An  award  was  made  on  the 
basis  of  temporary  total  disability  of  indeterminate  continuance.  The 
sum  of  two  hundred  thirty-five  dollars  and  seventy-one  cents  ($235.71), 
less  the  sum  of  one  hundred  seventy-one  dollars  and  sixty  cents 
($171.60)  already  paid,  was  awarded  to  applicant,  eovering  disability 
up  to  and  including  the  20th  day  of  October.  1914.  From  the  la-st 
mentioned  date  he  was  awarded  the  further  sum  of  fifteen  dollars 
($15.00)  per  week  nntd  the  termination  of  his  disability  or  the  further 
order  of  the  Commission. 

F.  E.  Livdtey,  attorney,  for  Applicant. 
George  Shrcrc,  attorney,  for  Defendant. 

On  the  17tb  of  June  applicant,  E.  M.  Lamhart,  a  painter,  while 
arising  from  a  sitting  position  on  a  scaffolding,  suffered  a  tearing  of 
the  ligaments  and  fracture  of  cartilage  in  his  right  knee  resulting  in 
prolonged  disability  to  follow  his  occupation  as  a  painter.  His 
employer's  insurance  carrier  paid  eompcnsation  as  provided  by  the 
Workmen's  Compensation,  Insurance  and  Safety  Act  from  the  fifteenth 
day  after  the  happening  of  the  accident  (July  3,  1914)  for  a  period  of 
twelve  weeks,  tlmt  is.  a  total  sura  of  one  hundred  seventy-one  dollars 
and  sixty  cents  ($171.60),  whereupon  further  payment  was  discon- 
tinued on  the  grounds  that  from  and  after  the  24tii  of  September  the 
disability  of  applicant  was  partial  and  not  total. 

Applicant,  by  attorney,  in.sists  that  disability  within  the  meaning  of 
the  Act  is  to  be  determined  by  whether  or  not  the  injured  person  is  able 
to  follow  his  regular  occupation  or  calling.  We  do  not  so  understand 
Ihe  term.  We  regard  "disability"  within  the  meaning  of  the  act  as 
referring  to  inability  to  earn  and  no  form  of  disability  is  compensable 
under  the  act  except  and  in  so  far  as  it  involves  inability  to  earn.    Many 
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injuries  resulting  from  accident  involve  the  entire  inability  of  the 
injured  person  to  follow  thereafter  his  regular  trade  or  occupation,  but 
that  of  itself  does  not  permit  him  to  receive  a  life  pension  because  of 
the  permanent  total  disability.  In  fart,  the  whole  scheme  of  compen- 
sation for  permanent  disabilities  is  based  upon  the  principle  that, 
within  a  given  number  of  weeks  bearing  some  relation  to  the  severity 
of  the  injury,  the  injured  person  will  be  able  to  rehabilitate  himself  by 
either  learning  a  new  way  of  doing  the  old  work  or  learning  some  new 
occupation  by  which  he  may  make  his  living. 

Disability  is  total  where  it  involves  a  total  inability  to  earn  and  only 
(luring  the  time  when  such  total  inability  continues  to  exist,  but,  as 
provided  in  section  18  of  the  act,  if  the  injured  employee,  by  the  exer- 
cise of  reasonable  diligence  is  able  to  earn  during  the  eontinuance  of  his 
disability,  such  disability  then  becomes  partial  and  he  is  entitled  to 
receive  as  compensation  only  sixty-five  per  cent  of  the  difference 
letween  what  he  was  able  to  earn  before  he  was  injured  and  what,  by 
the  use  of  reasonable  diligence  in  seeking  employment,  he  is  able  to 
earn  in  any  kind  of  employment  that  he  can  get,  whether  in  his  regular 
occupation  or  outside  of  it,  until  he  is  entirely  cured  and  able  to  resume 
his  former  occupation.  Wc  think  that  very  likely  the  applicant  was 
jible  to  earn  something  on  and  after  the  24tii  of  September,  but, 
unfortunately  for  the  defendant's  ea,se,  there  is  no  evidence  in  the 
record  to  show  what,  by  the  use  of  reasonable  diligence,  he  would  prob- 
ably be  able  to  earn  and,  lacking  any  means  of  determining  his  eam- 
irg  capacity,  an  award  in  made  for  the  full  disability  indemnity  during 
Ibe  continuation  of  the  disability  or  until  the  farther  order  of  this  Com- 
mission, and  this  Commission  will  make  a  further  order  whenever 
fvidenee  is  introduced  to  show  that  the  applicant  has  a  definite  earning 
capacity,  and  which  hy  the  exercise  of  reasonable  diligence  on  his  part, 
in  seeking  employment,  will  enable  him  to  develop  an  earning  power. 

"A.   J.  PlUSBUBT, 

"Wiu,  J,  French, 
Commissioners. 


(No.  601— November  30,  1914.) 

(Chnpter  176.  Laws  1913.) 
MARY    SUHMERVILI.K,   Applicant,    vb.   JACK   DbBELLA   &   COMPANY. 

Di^fendant. 

Defe>se8  of  Employes— In  toxic  ation  of  Euployex — Intoxioatiow  Not  the 
Cause  of  Accident. — Where  it  is  ahown  that  an  employee  mistained  a  fractore 
of  Ihe  skull  by  a  fall  from  a  nagon,  caused  by  Che  kingbolt  of  tbe  wagon 
bending  aod  allowing  th«  front  wheels  to  pull  out  from  nujjer  it,  and  npoD 
[eslimanj  taken  upon  the  issue  of  intoxieation  it  is  ahown  that  the  employee 
waa  intoxicated  at  the  time  of  said  aceident  but  that  snch  intoxication  was  in 
no  wise  connected  with  the  cause  of  the  acddent  or  fall,  the  employer  is  not 
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relieved  from  liabilily  tor  such  accident  because  of  such  intoiication.  To  be  a 
defense  available  to  an  employer,  intoiication  must  contribute  to  the  happening 
of  the  accident  or   the  disability   resulting  therefrom. 

Mary  Summerville,  in  propria  persona,  for  Applicant. 

Jack  DeBelta,  for  Defendant. 
A  teamster,  Edward  Summerville,  while  in  the  service  of  the  defend- 
ant, was  fatally  injured  on  September  23,  1014,  at  San  Francisco,  when 
the  kingbolt  of  hia  wagon  gave  way  and  he  was  thrown  to  the  street, 
striking  on  his  head.  Death  followed  the  injury  in  less  than  twenty- 
four  hours.  The  applieant  is  the  widow  of  deceased  and  seeks  a 
death  benefit  for  her.-:elf  and  minor  son,  Robert,  twelve  years  of 
age.  The  Commission  awarded  the  sum  of  two  thousand  two  hundred 
fifty  dollars  ($2,250.00),  paid  to  the  applicant  at  the  rate  of  nine 
dollars  and  thirty-seven  cents  ($9.37)  per  week  for  two  hundred  forty 
consecutive  weeks,  and  until  said  sum  be  wholly  paid.  It  was  further 
ordered  that  the  reasonable  expen.Kes  of  surgical  services  rendered  to 
the  injured  employee  be  paid  by  defendant. 

H.  L.  WnrrE, 
Secretary. 

NoTB.— An  application  tor  a  rehearing  was  Branted  by  the  Commission  on 
December  18,  1914.  allowinR  an  opportunity  to  present  further  evidence,  upon  Ihe 
Rround  that  the  defendant,  by  reason  of  the  Ignorance  ot  hie  representative  of  the 
English   langiiuse    had   failed   to   present    pertinent   evidence   at   the   prior   hearing. 

farther    testimony    was    taken    which    showed    conclusively    tliat    the     ' -"    

Intoxicated  at  tlie  time  of  his   fall  from   the  wagon,  but   that  such 
tiie  kingbolt   of   the   wafion   bendlnp.  iriuslne  ihe  whprJa  lo   mil   mil 
wagon  and  throwing  the  deceased  ti,  ... 
was  In  no  wlae  caused  by  or  related  ti 
mission    on    March    S.    1915.    entered    li 


(No.  377— December  1,  1914.) 
(Chapter  178,  Laws  1913.) 
WALTER  SLANKARD.  Applicatxt,  vs.  PACIFIC  ELECTRIC  RAILWAY  COM- 
PANY, Defendant. 

Waller  Slankard,  in  propria  persona,  for  Applicant. 
S.  A.  Bishop,  claim  asjent,  for  Defendant. 
The  applicant  herein  was  injured  on  April  18,  1914,  by  a  fall  from 
the  top  of  a  gravel  car  while  switching  the  same  at  Largo,  near  Mon- 
rovia. Applicant's  ribs  were  injured,  but  defendant  disputed  the 
extent  of  the  disability  caused  by  the  injury.  The  Commission  found 
that  the  applicant  had  sustained  a  temporary  total  disability  lasting 
eleven  weeks,  and  awarded  compensation  in  the  sum  of  65  per  cent 
of  his  average  weekly  earnings,  which  amounted  to  the  total  sum  of 
one  hundred  eighty-eight  dollars  sixty-five  cents  ($188.65).  The  de- 
fendant was  discharged  from  all  further  liability. 

H.  L.  White, 
Secretary. 
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(No.  471— Dewinber  1,  1914.) 
(Chapter  176,  Laws  1913.) 
Ar.r^N     JOHNSON,     Applicanl.     va.     PACIFIC     StIRKTY     COMPANY, 


MKIIICAL  A.NUSUKdlCAL  SERI'ICKt) PHYSICIAN    SEI.KCrHD   BV  THE  IN!3L'BANCE  CaBRIEB 

WBONU  DIA<)\0S13 — ItlGHTH  OF  I.V.FUBED  KUPLOTEE  NoT  I'bejudiced.— While 

(he  msurancc  carrier  is  jimtifit^  in  following  Hie  advice  oE  its  medical  representa- 
tive,  Riu-h   ndvii'^   dues   not   absolve   il   from    llic  coiisoiguences   of   a   miataken 
dingnosis   and   cunsrqupnt   inadiKiiiate    t  real  men  t.      The    rights   of   the    injured 
employee  are  not  lost  b;  reason  of  tlie  mistakes  of  physicians  wliom  the  employer 
or  his  insuruuce  carrier  designate  to  furnish  medical  trcatmeDC. 
Id. — Ii>. — Failure  to  Cube  Duri.vg  the  Ninett  Day  Pekiou — Furtiieb  Tbcat- 
MEKT. — Where,  owing  to  such  mistaken  diagnosis  and  inadequate  treatment,  the 
uiiiely  dny  period  during  which  me^Iltnl  treatment  can  be  required  of  the  employer 
or  insurance  carrier  has  plapscd  witliout  clfpcting  a  cure,  the  Commission  has  no 
power  directly  to  require  such  employer  or  insurance  carrier  to  furnish  further 
treatmcnl,  nor  can  it  require  the  injured  person  to  devote  any  part  of  his  disa- 
bility indemnity  to  the  procuriue  of  such  treatment. 
Id.— Treatment  Di.binc   Ninety   Day  Pmiod— I'ossiBii.iTt  or   Latbb  Cube— 
Pbovision  F»m. — When',  owing  to  such  mistaken  diagnosis  and  inadequate  treat- 
ment, the  emyloyei?  continues  tu  bo  totally  disabled  after  the  ninety  day  period 
has  einpsed,  but  it  appears  timt  with  proper  treatment  lie  could  be  entirely  cured, 
the  Commission  will  make  an  award  for  a  lomporary  total  disabiiily,  payment* 
to  i-nnliuuc  during  Ihe  coutiuualion  of  the  disniiility.  hut  conditioned  thot  it  the 
■■mpluyer  or  his   insurance  carrier  shnll   lender  proper  treatment  to  cure  and 
relieve  the  applicant  from  the  effects  of  the  injury,  the  applicant  must  accept 
the  treatment,  or  forfeit  further  disabiiily  indemnity  payments. 
This  is  an  n|)plicutioii  for  i-tiinpciisation  for  temporary  total  disability. 
The  applicant  could  have  been  cured  within  ninety  days  of  the  accident 
but  the  insurance  carrier's  pliynieians  diagnosed  the  case  wrongly,  and 
in  consequence  the  applicant,  at  the  time  of  the  hearing,  was  subject 
to  an  intermittent  total  disability.    The  further  facts  are  .stated  in  the 
opinion.     C'onii>eii.sati(iii  was  awjirded  against  the  defendant  insurance 
carrier  in  the  sum  of  one  hundred  eighty-seven  dollars  and  fifty  cents 
($187.50),   less   any  sum   which  defendants  may  have  hitherto  paid 
the  applicant,  for  ten  weeks  total  disability  up  to  November  16,  1914. 
Thereafter  the  sum  of  eighteen  dollars  and  seventy-five  cents  {$18.75) 
per  week  was  awarded  during  the  continuance  of  the  disability  or  until 
the  further  order  of  the   C'omiitission,  unless   the  defendants  should 
tender  to  the  applitant  the  necessary  treatment  to  cure  him  of  the  dis- 
ability at  defendants'  expense.     If  the  applicant  should  refuse  such 
treatment,  all  disability  payments  were  ordered  to  cease  until  further 
direction   be  given.     The  applicant  was  also  awarded  the  reasonable 
value  of  medical  and  .surgical  services  renilered  to  him  within  ninety 
days  of  the  accident  by  other  than  defendants'  physicians. 

Allan  Johnson  in  propria  persona,  for  Applicant. 

Alfred  C.  Skaifc  and  flmj  LiUoy  tilerirk,  attorneys,  for  Defendants 
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On  the  22d  day  of  April,  1914,  one  Allan  Johnson  was  injured  by 
accident  while  in  the  employment  of  Leonard  &  Day.  In  lifting  a 
heavy  "basket"  for  the  making  of  i-oncrete  piling,  off  "horses"  on  to 
the  ground,  he  tore  Icose  from  the  right  hip  boDe  one  of  the  muscles 
attached  thereto.  Medical  treatment  was  furnished  him  by  a  physician 
designated  by  the  insurance  carrier,  but  his  diagnosis  of  the  difficulty 
was  unfortunate  and  his  treatment  inadequate.  lie  treated  him  for  a 
strain  only,  whereas  the  injury  was  much  more  serious. 

Applicant  continued  to  work  at  such  light  work  as  he  was  able  to 
do  for  a  number  of  weeks,  but  suffered  o<-easional  "relapses,"  as  he 
called  them,  during  which  he  was  unable  to  work  at  all.  In  his  own 
judgment  he  lost,  up  to  the  time  of  the  first  hearing,  about  four  weeks 
of  industrial  time  oh  account  of  his  injury,  but  the  disability  persisted 
intermittently  to  the  date  of  final  hearing,  October  9,  1914,  and,  with- 
out the  necessary  treatment  to  cure  and  relieve,  gave  promise  of  con- 
tinuing indefinitely. 

While  the  insurance  carrier  was  justified  in  following  the  advice  of 
its  medical  representative,  that  justification  does  not  absolve  it  from  the 
consequences  of  a  mistaken  diagnosis  and  consequent  inadequate  treat- 
ment. The  rights  of  the  injured  employee  under  the  act  are  not  sub- 
ject to  nuUificatiRn  by  reason  of  the  mistakes  of  physicians  *hom 
employers  or  their  insurance  carriers  designate  to. treat  them. 

During  the  unfortunate  uncertainty  as  to  the  nature  and  extent  of 
the  injury  from  which  applicant  suffered,  the  ninety  days,  during  which 
medical  treatment  to  cure  and  relieve  can  be  required  of  the  employer 
or  his  insurance  carrier,  elapsed,  and  this  Commission  has  no  power 
directly  to  require  such  employer  or  insuran(-e  carrier  to  furnish  further 
treatment.  Nor  has  this  Commission  power  to  require  the  injured 
person  to  devote  any  part  of  his  disability  indemnity  payment  to  the 
procuring  of  such  additional  medical,  surgical  or  hospital  treatment  to 
cure  and  relieve  him  from  the  effects  of  the  injury.  Such  indemnity  is 
for  the  support  of  such  employee  and  his  family. 

There  is  but  one  solution  to  this  dilemma  of  which  this  Commission  is 
cognizant  and  that  is  to  make  an  award  for  a  temporary  total  disability, 
the  payments  to  continue  during  the  continuatioa  of  the  disability,  but 
conditioned  that  if  the;  employer  or  his  in.surance  carrier  shall  tender 
proper  treatment  to  cure  and  relieve  applicant  from  the  effects  of  the 
injury  the  applicant  must  accept  the  treatment  or  forfeit  the  disability 
indemnity  payments.  What  the  insurance  carrier  thus  pays  out  in 
treatment  it  stands  to  save,  perhaps  several  times  over,  in  disability 
indemnities  it  would  otherwise  have  to  i)ay. 

In  this  instance,  as  in  many  others,  this  works  no  injustice  to  the 

insurance  carrier  for  the  reason  that,  had  .such  carrier's  physician  made 

36—11—11595  /  -  I 
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the  correct  diagnosis  and  furnished  the  proper  immobilization  and 
enforced  abstinence  from  labor  during  the  period  of  healing  of  the 
torn  insertion  of  the  muscle,  applicant  woidd  have  been  wholly  cured 
long  before  the  expiration  of  the  ninety  day  period  during  which 
needed  medical,  surgical  and  hospital  treatment  may  directly  be 
required  to  be  furnished. 

Accordingly,  an  award  is  made  aixl  entered  in  conformity  with  the 
policy  above  outlined. 

A.     J.     PiLLSBURY, 

Will  J.  French, 
Commissioners. 


(No.  472— December  1,  1914.) 

(Chapter  ITE,  Laws  1913.) 


John  Crawford,  in  propria  persona,  for  Applicant. 

Roy  E.  Bigkam,  attorney  at  law,  for  Defendants. 
Applicant  was  injured  August  14,  1914,  while  employed  by  the 
Hoffman  Construction  Company  as  a  laborer,  by  a  concrete  form  falling 
on  his  foot.  Issue  was  taken  upon  the  extent  of  disability.  The  Com- 
mission foimd  that  applicant  had  sustained  a  temporary  total  disability 
lasting  from  the  day  of  injury  for  an  indeBnite  period.  Compensation 
was  awarded  from  the  fifteenth  day  after  the  applicant  quit  work,  in 
the  sum  of  eight  dollars  and  forty-four  cents  ($8.44)  per  week,  which 
is  65  per  cent  of  his  average  weekly  earnings  of  twelve  dollars  and 
ninety-eight  cents  ($12.98).  This  compensation  was  ordered  to  be  paid 
until  the  termination  of  disability,  or  the  further  order  of  the 
Commission. 

H.  L.  "White, 
Secretary. 

(No.  522— December  1,  1914.) 

(Chapter  1T6.  Laws  1913.) 


ERAGE  An.nuai.  Kabmnqh — (Jbatuitikk — Tipw.— Where  a  tidied  sum  is  promised 
n  liell  boy  as  wases.  ami  it  in  uiiilprstnciil  hy  tiii'  emiilayer  and  employee  that 
the  employee  shall  iu  niidilinn  rceeii-e  lips  or  grntiiities  from  patrons  as  part 
of  his  earningR,  held,  that  suth  Bratiiilies  must  i>e  ineliidod  in  cBtimatine  the 
average  earnings. 

Bernard  Capen,  in  propria  persona,  and  by  Mary  L.  Capen,  mother, 

for  Applicant. 
H.  H.  Bower,  examiner  of  claims,  for  Defendants. 

Coo'^lc 
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The  applicant,  a  bell  boy  employed  by  the  Terminal  Hotel  Company 
of  San  Francisco,  on  January  10,  1914,  stepped  through  the  open  door 
of  an  elevator  shaft  when  no  car  was  at  the  door  and  fell,  breaking  both 
legs.  Issue  was  raised  as  to  the  duration  and  extent  of  disability  result- 
ing from  the  injury.  The  Commission  found  that  a  temporary  total 
disability  for  a  i>eriod  of  twenty-six  and  six-s(.>venths  week-s,  and  a 
temporary  partial  disability  beginning  August  1,  1914,  and  extending 
indefinitely,  had  hren  snstained.  A  further  issue  was  the  average 
earnings.  The  evidence  showed  that  applicant  was  paid  a  stated  wage 
of  $25. (M>  per  month,  and  in  addition  was  to  receive  gratuities  or  tips, 
which  ranged  from  $73.00  to  $V2'}.0()  per  month.  This  arrangement 
was  understood  bv  both  employer  and  employee.  The  Commission  con- 
sidered the  tips  as  part  of  the  earnings  and  fixed  the  average  annual 
earninir.s  at  $929.60.  A  temporary  total  disability  indemnity  covering 
the  period  to  and  including  the  .'ilst  day  of  July,  1914,  of  three  hundred 
twelve  dollars  and  eight  cents  ($^12,08),  less  the  sum  of  one  hundred 
four  dollars  ($104.00)  already  contributed  by  defendant,  was  ordered 
paid  to  the  applicant.  It  was  furtliet  fonnd  that  the  temporary  partial 
disability  under  which  appliciint  labored,  subsequent  to  the  Slst  of 
July,  had  reduced  his  earning  capacity  materially,  and  therefore  six 
dollars  and  fifty-seven  cents  ($(i.57)  per  week  was  awarded  as  a  tem- 
porary partial  di.sability  indemnity,  payable  until  the  termination  of 
said  disability  or  the  further  order  iif  the  Commission. 

H.  L.  White, 
Secretary. 


(No.  527— December  1,  1914.) 

(Chapter  ITE.  Laws  t»13.) 
J.   S.  W?;AVER,  Applicant,  vs.   EYSTEK  4  STONE.  Defcndantt. 

Defk.\sk,>4— Misconduct  After  Injubi— Disobedience  of  PnrsiciAN's  Obdebs. 
— Flagrant  disobedience  and  ncslect  by  the  injured  employee  of  (he  instructions 
of  tlie  pbysiciaQ  in  cbarge  of  the  case  will  be  deemed  a  sufficient  defcDse  to 
further  liability  where  the  period  of  normal  recovery  has  expired. 

CovRHE  OF  EuPLOTUF.M.-^Where  a  Uowling  alley  has  the  pins  set  up  in  its  variouB 
alleys  by  boys,  who  work  irregularly  as  (hey  may  happen  to  be  present,  and 
to  be  needed,  and  these  boys  receive  as  pay  -5  per  cent  of  the  Hum  collected  from 
(ho  mtmes  which  they  respectively  serve,  such  boys,  while  setting  pins,  are  acting 
in  llip  wurse  of  tlieir  prapliiymenl,  and  are  fmploj'ees  and  not  conlructom. 

Applicant  neither  appeared  nor  was  represented. 

E.  H.  Baiilzcr,  attorney,  and  11.  R.  Stove,  for  Defendants. 

The  applicant  was  injured  on  June  21,  1914,  while  employed  by  the 

defendants  in  setting  up  pins  in  their  bowling  alley  at  San  Pedro, 

by  a  ball  striking  his  ankle,  causing  a  sprain  and  contusion.     The 

defendants  contended  that  the  applicant  was  not  an  employee  becaose 
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he  was  not  regularly  and  eontinuoualy  at  work,  and  was  paid  n 
percentage  of  the  receipts  taken  from  his  alley  when  he  did  set  up 
pins.  The  Commission  found  that  the  applicant  was  an  employee 
within  the  meaning  of  the  act,  and  that  he  sustained  a  temporary  total 
disability.  Also  that  this  disability  had  been  prolonged  and  extended 
beyond  the  period  of  fourteen  days  after  the  accident  by  the  misconduct 
of  said  applicant,  in  that  he  bad  neglected  and  refused  to  obey  the 
instructions  of  the  physician  treating  his  injury.  It  was  further  found 
that  without  such  misconduct  and  disobedience  on  the  part  of  the  appli- 
cant, the  disability  would  not  have  been  thus  extended  beyond  the  wait- 
ing period.  For  these  reasons  compensation  was  denied  and  the 
defendants  were  discharged  from  liability.  H.  L.  White, 

Secretary. 

(No.  531"December  3,  1914.) 

(Chapter  176.  Laws  1913.) 


0.  p.  Surst,  attorney,  for  Applicant. 
H.  L.  PkiUips,  attorney,  for  Defendants. 
The  applicant  is  the  widow  of  William  McGrew,  a  laborer,  who  it  is 
claimed  was  injured  on  June  24,  1914,  while  loading  cars  at  Antioch, 
for  the  defendant  paper  company.  Deceased  was  operated  upon 
on  June  28th  for  appendicitis  and  died  the  same  day.  The  appli- 
cant claimed  that  a  strain  while  at  work  caused  the  acute  condition 
resulting  in  death.  The  Commission  found  that  the  disease  existed 
prior  to  the  alleged  accident.  A  death  benefit  was  therefore  denied  to 
the  applicant  and  the  defendants  discharged  from  liability. 

H.  L.  White, 
Secretary. 

(No.  63&— December  3,  1914.) 

(Chapter  176,  Iawb  1913.) 
HARRY  LEONARD,  Applk-ant,  vs.  BALBOA  AMUSKMBNT  COMPANT, 

Defendaat. 

The  applicant,  a  moving  picture  actor,  claimed  to  have  two  ribs 
broken  on  May  1,  1914,  at  Long  Beach,  while  jumping  from  a  window 
in  pursuit  of  a  supposed  bui^lar,  and  while  in  defendant's  employ. 
From  the  evidence  it  appeared  that  the  application  was  not  filed 
within  six  months  from  the  last  payment  of  compensation  by  the 
defendant  to  the  applicant.  For  this  reason,  on  demand  of  the  defend- 
ant, the  cause  was  dismissed  for  want  of  jurisdiction. 

H.  L.  White, 
SecretatTy, 
D.gitizect..C--.Ol,>^rC 
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(No.  457— December  7,  1914.) 
(ChapUr  1T6,  Laws  1913.) 
M.  J.  SPENCEB  AND  MASSACHUSETTS  BONDING  AND  INSURANCE  COM- 
PANY, Applicant),  va.  GEORGE  W.  GIBSON,  Defendant. 

CONruCT  OF  Mddical  TeaxiMONi^DtiBATioN  or  Disability. — Where  it  appears 
that  the  disability  is  proiimately  caused  by  accident,  that  it  exists  at  the  time 
ttt  Che  hearing,  end  that  the  ooly  issue  is  aa  to  the  cause  o£  the  continued 
disability — conflicting  or  undecisivE  medical  evidence  will  be  resolved  in  favor  of 
the  injured  employee. 

The  facts  are  stated  in  the  opinion.  The  conflict  in  the  medical 
evidence  as  to  the  duration  of  total  disability  is  resolved  in  favor  of  the 
injured  employee  pendinfr  developments  in  the  case.  A  temporary 
total  disability  indemnity  of  thirteen  dollars  twelve  cents  ($13.12)  per 
week,  based  upon  his  average  weekly  earning  of  twenty  dollars  nine- 
teen cents  ($20.19),  was  awarded  the  applicant  for  an  indefinite 
period  subject  to  the  further  order  of  the  Commi8si<m. 

Frank  W.  Rowlavd,  adjuster,  for  Applicants. 
George  J.  Gibson,  in  propria  persona,  for  Defendant. 

On  the  12th  day  of  May,  1914,  one  George  J.  Gibson  was  "injured  by 
accident  arising  out  of  and  happeninj?  in  the  course  of  his  employment 
with  M.  J.  Spencer  of  Los  Angeles.  lie  was  engaged  as  a  pipe  fitter 
and  fell  from  the  scaffold,  the  scaffold  breaking.  It  was  supposed  at 
the  time  that  the  only  injury  was  a  sprained  ankle  and  treatment  was 
afforded  him  therefor  by  his  employer  and  the  insurance  carrier  for 
his  employer,  the  Massachusetts  Bonding  and  Insurance  Company.  The 
Massachusetts  Bonding  and  Insurance  Company  filed  the  application  in 
this  cause  in  the  belief  that  the  injured  workman  would  claim  a 
disability  in  the  form  of  an  atrophy  of  one  leg.  which  the  applicant 
insurance  company  believed  to  be  the  result  of  nonnse  of  the  memlier 
and  not  the  result  of  a  nerve  trouble  arising  out  of  the  accident. 

The  nature  and  extent  of  the  disability  has  been  and  is  obscure. 
There  has  been  disagreement  among  the  physicians  and  surgeons  who 
have  examined  the  injured  workman  and  treated  him  and  the  medical 
referee  confesses  that  he  is  unable  to  tell  precisely  the  nature  of  the 
malady  affecting  the  defendant  workman,  but  there  seems  to  be  no 
question  that  there  is  disability  and  that  it  is  more  serious  than  was 
at  first  supposed  and  was  proximately  caused  by  the  accident.  We 
think,  however,  that  the  evidence  warrants  a  finding  of  disability  from 
whatever  condition  the  future  may  prove  such  a  disability  to  have 
resulted  from,  and  that  there  is  an  intimate  connection  between  such 
disability  and  the  injury  sustained  by  accident  in  May.  During  this 
period  the  injured  workman  worked  for  nine  and  three  sevenths  weeks, 
but  aside  from  the  waiting  period  of  two  weeks,  there  has  been  a  loss 
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of  industrial  time  of  fifteen  weeks  up  to  the  13th  of  November  and  an 
award  is  accordingly  made  to  that  date  and  thereafter  during  the 
continuation  of  such  disability  or  until  the  further  order  of  this  Com- 
mission. The  Commission  will  take  up  Iheissue  at  any  time  when  the 
applicant  Massachusetts  Bonding  and  Insurance  Company  has  evidence 
to  produce  to  show  that  the  disability  has  ceased  or  has  become  partial 
instead  of  total,  as  at  the  time  of  the  holding  of  the  hearing. 

A.    J.    PiLLSBURY, 

"Will  J.   Pkench. 
Commissioners. 


(No.  568— December  7,  1914.) 

(Chapter  ITS,  L.aws  1913.) 

SARAH  J.    WOOD,   Applicant,   vb.   JAMES   M.   OBERTt,  doing  biulnesa  as   U. 
OBERTI   COMPANY,  and   NEW   AMSTERDAM   CASUALTY   COMPANY. 

Det<^danU. 

A.  L.  Whittle,  attorney,  for  Applicant. 

T.  C.  Vclla,  adjuster,  for  Defendants. 

The  applicant  is  the  mother  of  the  deceased  employee,  Fred  E.  Wood, 
a  window  cleaner,  whose  death  on  August  12,  1914,  was  caused  by  a 
fall  from  a  window  ledge  of  the  Hearst  Building,  in  San  Francisco, 
while  in  the  employ  of  defendant  James  M,  Oberti.  The  only  issue 
raised  was  as  to  the  extent  of  applicant's  dependency.  The  applicant 
was  found  to  have  been  wholly  dependent  upon  her  son  fur  support. 
The  Commission  also  found  the  annual  earnings  of  the  deceased 
employee  to  have  been  seven  hundred  ninety  dollars  ($790.00)  and 
awarded  three  times  this  amount,  or  two  thousand  three  hundred 
seventy  dollars  ($2,370,00),  payable  in  weekly  installments  of  nine 
dollars  eighty-seven  ccnt^  ($9.87),  for  two  hundred  forty  weeks.  The 
present  value  of  the  final  sixteen  weekly  payments,  amounting  to 
$122.28,  was  ordered  paid  to  the  applicant  for  accrued  expenses. 

H.  L.  White, 
Secretary. 


D.gitizecbyG00glc 
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(No.  484— December  8,  1914.) 

(Chapter  1T6,  Laws  1913.) 

MRS.  ADA  L.  REGBR,  Applicant,  va.  McCLOlID  RIVEIl  LUMBER  COMPANY, 

Dcteidant. 

AvER&QE  Annual  Eabnings— Computation.— Because  an  industry  is  seasonal  it 
does  not  follow  that  all  employments  connected  with  it  are  also  seasonal.  Where 
an  employee  is  following  a  calling  whicb  is  used  at  all  seasons,  as  that  of 
■tationary  engiaeer.  then,  allhoueb  lie  may  be  workiag  at  the  time  of  injury 
Id  a  seasoQal  industry,  hia  occupation  is  not  itself  seasonal,  and  the  average 
annual  earnines  will  he,  and  is  bere  found,  by  multii>1ying  the  average  monthly 
earnings  by  twelve. 

The  applicant  in  tliis  ease  is  the  mother  of  Walter  L.  Reger,  a  donkey- 
en^ne  man  who  was  struck  on  the  head  at  defendant's  mill  at  Me- 
Cloud,  on  August  13,  1914,  and  sustained  a  fracture  of  the  skull 
'.vhich  resulted  in  his  death  on  Ausnst  20,  1914.  The  mother  was 
found  to  have  been  wholly  dependent  upon  said  deceased  son  for  her 
support.     The  other  facts  are  stated  in  the  opinion. 

J.  M.  Inmaii,  attorney,  for  Applicant, 
A.  E.  Roth,  attorney,  for  Defendant. 

The  only  issues  in  this  eaui^e  are:  First,  as  to  whether  or  not  the 
applicant  was  totally  dependent  upon  her  son  for  support.  We  think 
iho  evidence  sufficient  to  jii-stify  a  finding  of  such  dependency. 

Second,  as  to  what  the  average  annual  earnings  are:  The  evidence 
introduced  by  defendant  show.s  that  for  the  years  1912,  1913  and  1914 
up  until  August,  the  average  monthly  wage  received  by  some  sixteen 
or  seventeen  different  donkey  engineers  is  eighty  dollars  ($80.00)  per 
month.  However,  these  periods  of  employment  in  this  particular 
locality  run  from  seven  to  eight  months  in  the  year.  The  evidence 
showed  that  when  not  thus  employed  the  deceased  got  such  employment 
as  he  could  elsewhere  and  tliat  at  least  for  two  montlis  of  the  time  he 
was  employed  in  Aberdeen,  Washington,  at  a  similar  employment. 
There  is  no  question  that  lumbering  in  the  mountains  of  California  is 
seasonal  employment,  that  is,  the  industry  is  seasonal  in  its  character. 
But  it  docs  not  follow  that  every  form  of  employment  connected  with 
the  lumbering  industry  is  seasonal.  For  instance,  a  teamster  will  be  a 
teamster  whether  working  in  the  mountains  during  the  lumbering  season 
or  elsewhere,  and  only  a  teamster,  and  teaming  is  not  seasonal  in 
character.  Neither  is  the  running  of  donkey  engines,  which  are  used 
throughout  the  Slate  at  all  seasons  of  the  year.  We  think,  therefore,  it 
would  not  be  far  amiss  were  we  to  follow  the  rule  in  such  eases  by  multi- 
plying the  average  monthly  wage  by  twelve,  the  number  of  months  in 
the  year,  dividing  by  three  hundred  twelve,  the  number  of  working  days 
in  a  year,  and  multiplying  by  three  hundred  in  order  to  reach  the 
average  annual  earniufrs,  but  out  of  consideration  for  loss  of  time  in 
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going  to  and  coming  from  the  mountains,  and  uncertainty  in  the  testi- 
mony aa  to  what  the  deceased  workman  was  doing  when  not  at  work  in 
the  lumbering  eamp  where  he  was  killed,  wc  have  fixed  the  average 
tinnual  earnings  at  eight  hundred  dollars  ($800.00)  as  representing  the 
earning  capacity  of  the  deceased  employee  in  the  kind  of  employment 
fJiat  he  was  engaged  in  at  the  time  of  his  injurj'  and  death. 

A.    J.   PiLLSDUEY, 

Will  J.  Pbench, 

Commissioners. 


(No.  230— December  9,  ]9U.) 

(Chapter  176,  Laws  191X.> 
ROBKRT  TALLMAN.  Applicant,  vb.  IIAR'l'  CONSTRUCTION  COMPANY,  , 


Peincipai. — SUBCOXTRACTOR — I.ABoR  Unio.n. — Where  as  here  (1)  the  general  cod- 
tractor  agrees  with  his  principal  that  the  right  to  discharge  any  workman  shall 
be  reserved  to  the  general  contractor  and  to  the  architect,  and  (2)  that  the 
general  contractor  RhatI  be  responsible  for  any  accident  occurring  in  connection 
n'ith  the  work;  (31  the  business  auent  of  the  Lothcrs'  Union  procures  the  work- 
men and  agrees  with  the  general  contractor  tliat  such  workmen  are  to  be  paid  a 
definite  sum  per  one  thousand  for  lathing,  but  neither  such  business  agent  nor 
his  union  receive  any  compensation  for  such  service  or  retain  any  control  to 
discharge  such  workmen  on  their  own  initiative;  and  (4)  neither  such  basiness 
agent  nor  his  union  assume  any  liability  or  respousibility  for  the  amount  of  work 
to  be  done  or  the  time  within  whicli  the  job  was  to  be  finished  or  the  price  of 
the  job  as  such  ;  and  (5)  the  only  agreement  made  is  to  gratuitously  furnish  men. 
Arid,  the  general  contractor  is  the  employer  of  the  lathers  and  liable  as  su^  for 
injuries  compensable  under  the  act.  The  union  and  its  business  agent  are  not 
liable  as  subcontractors  or  in  any  way. 

The  facts  are  stated  in  the  opinion.  The  Commission  awarded  as  a 
temporary  total  disability  indemnity  the  sum  of  twenty-eight  dollars 
and  ninety-four  cents  ($28,9-1:),  due  to  the  applicant  to  June  19,  1914. 
The  duration  of  di.sabilily  bein<r  interminable,  a  temporary  partial 
disability  indemnity  of  eight  dollars  and  forty-four  cenfs  ($8.44)  per 
week  was  ordered  paid  each  week  after  June  19th,  pending  termination 
or  the  order  of  the  Commis.^ion.  Medical  and  surgical  services  rendered 
to  applicant  within  ninety  dny.s  of  the  injury  were  ordered  paid. 

Robert  Tallman,  in  propria  persona,  for  Applicant. 

W.  E.  Billings,  in  propria  persona,  and  H.  C.  Huntington,  attorney, 

for  defendant  Hart  Construction  Company. 

A.  E.  Prink,  president,  for  Lathers  Union  No.  260. 

The  applicant  in  this  ease  was  a  lather  employed  in  a  school  building 

in  East  San  Diego,  hciiiij;  erected  by  the  Hart  Construction  Company. 

While  enjraged  with  sevi'ral  other  men,  the  scaffolding  upon  which  they 

stood  broke,  and  applicant  was  thrown  on  the  floor  a  distance  of  seveq 
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feet,  resulting  in  the  dislocation  of  one  ankle,  the  injury  tearing  the 
ligaments  from  their  fastening,  and  breaking  two  bones  in  the  ankle. 
By  reason  of  his  injuries,  he  was  totally  disabled  from  the  day  of  the 
accident,  the  11th  of  May,  until  and  after  the  first  hearing  of  the 
controversy,  which  took  place  at  San  Diego  on  the  19th  of  June,  1914. 
Applicant  began  this  proceeding  on  the  25th  of  May,  1914,  and  had,  aa 
parties  defendant,  the  Hart  Construction  Company  and  W.  E.  Billings, 
the  latter  being  business  agent  of  Local  No.  260  of  the  Wood,  Wire  and 
Ifptal  Lathers'  International  Union. 

The  Hart  Construction  Company  resisted  payment  of  compensation 
in  this  ease  on  the  ground  that  it  was  not  the  employer  of  said  applicant, 
but  that  he  was  working  for  the  above  named  Billings  or  the  loeal  union 
as  subcontractor. 

The  local  No.  260  of  the  above  named  International  Union  resisted 
payment  of  compensation  for  this  injury  on  the  ground  that  it  was  not 
in  fact  the  employer  of  Tallman  or  a  sutxroii tractor,  but  merely  an 
employment  agency  to  furnish  lathers  to  plastering  contractors  when 
required. 

The  evidence  taken  at  the  first  hearing  did  not  clearly  establish  the 
relationship  existing  between  the  parties  defendant  in  this  proceeding, 
and  for  this  reason  a  supplemental  hearing  was  called  and  held  at  the 
City  Hall,  San  Diego,  July  14,  1914,  at  one  o'clock  p.m.,  A.  J.  Pillsbury, 
member  of  the  Industrial  Accident  Commission  being  present  and  con- 
ducting said  hearing.  This  hearing  was  held  speeifieally  to  take  evi- 
dence as  to  the  status  of  the  parties  defenilimt  hen  in  in  relation  to 
applicant,  to  determine  who  the  employer  was  in  this  ease. 

Inasmuch  as  a  similar  issue  arose  in  another  case  m  another  city,  and 
inasmuch  as  a  similar  arrangement  with  reference  to  securing  employ- 
ment for  lathers  by  their  unions  obtains  throughout  the  State,  it  became 
necessary  for  this  Commission  to  delay  its  decision  in  this  ease  until 
the  whole  problem  could  be  thoroughly  investigated  and,  if  pos.sible,  a 
decision  rendered  that  would  serve  as  a  guide  in  similar  cases  should 
they  arise. 

After  due  consideration  of  all  the  evidence  offered,  the  Commission 
has  reached  the  conclusion  that  the  employer  of  said  Robert  Tallman. 
the  injured  employee,  was  the  John  Hart  Construction  Company,  and 
that  "VV.  E.  Billings,  business  agent  of  Local  260  of  the  Wood,  Wire  and 
Metal  Lathers'  International  Union,  acted  merely  as  the  agent  of  such 
labor  union,  and  that  the  labor  union  was  not  in  any  proper  sense  a 
subcontractor,  hut  only  an  employment  agency  maintained  for  the  pur- 
pose of  finding  employment  for  members  of  the  union. 

These  eonelusions  were  reached  by  virtue  of  the  following  con- 
siderations : 
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1.  The  union  receives  no  pay  for  or  profit  on  any  lathing  jobs  secured 
through  its  business  agent  and  assumes  no  liability  on  account  of  any 
such  jobs  secured  by  such  business  agent. 

2.  Its  business  agent,  Mr,  W,  E.  Billings,  received  no  pay  from  or 
profit  on  account  of  work  done  by  the  men  for  whom  he  secures  jobs, 
but  is  paid  out  of  the  general  treasury  of  the  union  whose  treasury  is 
replenished  by  the  dues  paid  by  its  memberB. 

3.  It  appears  by  the  terms  of  the  contract  entered  into  between  the 
Hart  Construction  Company  and  the  city  of  San  Diego  that  power 
to  discharge  workmen  was  specifically  reserved  to  such  Hart  Construc- 
tion Company  in  the  language  following: 

"The  contractor  shall,  on  the  written  order  from  the  architect, 
dismiss  forthwith  any  workman  that  the  architect  for  any  reason 
may  find  to  be  undesirable.  Should  the  contractor  fail  to  dismiss 
such  workman  promptly,  then  the  architect  is  to  have  the  right  to 
order  the  work  wholly  and  partially  stopped  until  such  workman  is 


This  provision  in  the  contract  of  construction  would  seem  to  forbid 
the  Hart  Construction  Company  putting  out  of  its  power  the  authority 
to  discharge  any  workman  if  for  any  reason  found  undesirable  by  the 
architect.  That  is,  if  it  did  so  it  would  be  in  violation  of  its  contract 
with  the  city  of  San  Diego,  which,  in  turn,  raises  the  presumption  that 
no  such  contract  with  Billings  was  made. 

4.  This  contract  of  construction  further  provided  that,  "The  con- 
tractor is  to  be  responsible  for  any  accidents,  either  to  persons  or  prop- 
erty, which  may  occur  in  connection  with  the  execution  of  the  work, 
either  directly  or  indirectly,  and  for  which,  otherwise,  the  owner  might 
be  responsible,  and  must  carry  liability  and  indemnity  bond  and  insur- 
ance in  a  bonding  company  approved  by  architect."  This  seems  to 
establish  as  a  fact  that,  whoever  the  lathers  might  have  been  employed 
by  and  were  working  for,  or  whoever  Mr.  John  Hart  may  have  thought 
they  were  employed  by  or  were  working  for,  he  was  under  contract  to 
furnish  insurance  coverage  for  them,  and  the  most  convenient  way  of 
doing  that  wa.s  to  incUuh-  them  iipim  the  pay  roll  of  the  Hart 
Construction  Company. 

5.  Without  doubt  Mr.  John  Hart  was  of  the  opinion  that  he  was  con- 
tracting with  Billings,  as  a  subcontractor,  to  finish  the  lathing  at  $2.25 
per  thousand  lath  nailed  on;  but  it  is  almost  equally  certain  that  he 
was,  in  fact,  merely  dealing  with  the  business  agent  of  a  labor  union 
undertaking  to  supply  as  many  lathers  as  wanted  at  a  given  rate  per 
thousand  and,  in  our  judgment,  the  fact  and  not  the  supposed  fact 
should  control. 


D.gitizecbyG00glc 


INDUSTRIAL  ACCIDENT  COMMISSION  DECISIONS.  571 

6.  There  were,  in  the  arrangement  between  Hart  and  Billings,  want- 
ing certain  elements  usual  in  a  contract.  There  was  no  written  contract, 
no  bond  to  secure  the  performance  of  the  contract,  no  time  limit  within 
which  the  work  must  be  performed,  no  estimates  furnished  to  do  the 
work  for  a  lump  sum,  gain  or  lose,  but,  in  the  place  of  a  contract  usual 
in  such  cases,  there  was  a  mere  verbal  agreement  to  furnish  as  many  men 
as  were  wanted  to  put  the  laths  on  at  $2.25  per  thousand.  It  is  con- 
ceivable than  neither  Hart  nor  Billings,  nor  the  members  of  the  union, 
clearly  understood  the  precise  nature  of  the  arrangement  that  subsisted 
between  them,  but  again,  in  the  judgment  of  this  Commission,  it  is  the 
actual  fact,  and  not  the  supposed  fact,  that  must  determine  that 
relationship. 

7.  There  is  another  factor  that  seems  to  show  that  the  arrangement 
that  subsisted  between  Billings  and  Hart  was  something  less  than  a  sub- 
contract, and  it  is  that  Hart  (page  20  of  the  supplemental  testimony) 
in  the  event  of  Billings  being  too  slow  with  the  work,  claimed  the  right 
to  discharge  Billings  and  his  whole  force  as  he  had  previously  dis- 
charged another  boss  lather  and  his  force.  It  is  immaterial  that  he 
would  do  this  through  BiUings  alone  and  not  by  the  men  individually. 
It  is  customary  for  foremen  to  hire  and  discharge  as  their  principals 
order  them  to  do  and  not  for  principals  to  do  this  directly. 

This  case  is  not  free  from  difficulty,  and  yet  it  is  of  more  importance 
in  clearing  up  a  debatable  issue  than  so  far  as  practical  results  are  con- 
cerned inasmuch  as  the  Hart  Construction  Company  is  liable  as  principal 
if  not  as  employer. 

A.    J.    PniSBUBY, 

Will  J.  French, 
Commissioners. 

I  do  not  agree  with  the  findings  and  award  prepared  in  this  ease  by 
Commissioner  Pillsbury  that  the  Hart  Construction  Company  was  the 
employer  of  applicant  Tallman  and  that  the  defendant,  W.  E.  Billings, 
was  not  the  employer  of  the  applicant  herein  or  in  any  way  liable  to 
applicant  for  compensation  di'manded.  In  my  mind,  the  testimony 
makes  it  quite  clear  that  Billings  played  the  part  of  the  subcontractor 
and  was  the  immediate  employer  of  the  applicant.  It  was  perfectly 
plain  from  the  testimony  that  Billings  represented  himself  to  Mr.  Hart 
as  an  independent  contractor,  that  Mr.  Hart  in  good  faith  sublet  to 
htm  as  such,  that  Mr.  Billings  put  on  his  own  men  and  made  these 
private  provisions  with  his  men.  The  fact  that  he  may  have  seen  fit  to 
give  the  men  all  that  was  in  the  contract,  retaining,  seemingly,  no  profit 
for  himself,  does  not  in  any  way  alter  the  fact  that  he  played  the  part 
of  subcontractor  and  was  so  regarded  and  so  treated  by  Mr.  Hart,  who 
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did  not  coDsider  himself  at  liberty  either  to  employ  or  to  discharge  or 
to  give  iastructions  to  the  men  workii^  under  Billings.  The  mere  fact 
of  Billings  being  a  union  man  or  a  business  Etgent  of  a  union,  would  not 
in  any  way  atfect  the  matter,  since  not  any  of  these  things  would  pre- 
vent him,  if  he  were  so  inclined,  to  become  a  subcontractor.  While  in 
the  end  Mr.  Hart  is  legally  responsible,  and  owing  to  the  fact  that, 
according  to  the  testimony,  Billings  has  no  financial  responsibility,  the 
compensation  will  have  to  be  met  by  Mr.  Hart,  I  feel  that  the  record 
should  show,  however,  that  Billings  was  the  immediate  employer  of  the 
applicant,  and  if  be  had  been  financially  responsible,  should  be  held 
liable  for  the  compensation  involved. 

Harris  Weinstock, 

Commissioner. 


(No.  432— December  9,  1914.) 

(Chapter  178,  Laws  1913.) 
C.  G.  WHITSELL,  Applicant,  ve.  J.  M.  MONTGOMERY,  a 
FIDELITY  AND  GUARANTY  COMPANY,  . 

Pboof  op  Accident — Exfebt  Medical  Advice — Finmno  of  Pact. — The  evidpncc 
as  to  the  happeDlDg  of  the  alleged  accident  anrt  as  to  the  nature  of  what  hap- 
pened at  the  time,  being  equall;  divided,  and  conSiotlng  in  both  fact  and  credi- 
bility, held,  expert  and  unprejudiced  medical  advice  corrohorating  the  probabil- 
ity  of   applicant's   testimony,   warrants   a   decision   in   favor  of   the   applicant. 

The  facts  are  stated  in  the  opinion.  The  Commission  awarded  to 
applicant  the  sum  of  three  hundred  eighteen  dollars  and  seventy-five 
cents  ($318.75),  as  a  teinporaiy  total  disability  indemnity  from  July 
3Ist  to  November  26,  1914.  The  duration  of  the  disability  being 
indeterminable,  a  further  temporary  total  disability  indemnity  of 
eiphteeu  dollars  and  seventy-five  cents  ($18.75)  per  week  was  ordered 
paid  to  applicant  from  November  2fi.  1914,  until  the  further  order  of 
the  Conunission  or  the  termination  of  such  disability.  No  award  for 
medical  treatment  was  made. 

Eichard  A.  Turner,  attorney,  for  Applicant. 
C.  F,  Cleveland,  for  Defendants. 

C.  G-.  Whitsell,  the  applicant  herein,  is  a  blacksmith.  On  the  10th  day 
of  July,  1914,  he  was.  and  for  six  years  had  been,  in  the  employment 
of  defendant  J.  M.  Montgomery  at  Alhambra.  He  had  just  set  a  tire  on 
a  heavy  wheel  and  was  in  the  act  of  removing  the  wheel  in  order  to 
make  a  place  for  another  on  the  platform  when  his  foot  slipped  on  the 
wet  ground  and  he  fell. 

I'p  to  this  point  there  is  no  conflict  in  the  testimony  except  that 
i.ppticant  insists  that  the  accident  took  place  on  the  10th  of  July, 
whereas  two  witnesses  who  were  present  at  the  time  insist  that  the  acci- 
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dent  took  place  on  or  about  the  2d  of  July.  The  date  is  immaterial 
so  that  the  fact  of  accident  be  established,  as  it  has  been  in  this  case. 

Applicant  insists  al.so  that,  in  falling,  the  heavy  wheel  fell  across  the 
small  of  his  back  and  that  witnesses  Butcher  and  Pugsley  had  to  lift  the 
wheel  off  him  before  he  could  get  up.  These  witnesses  testified  that  the 
wheel  did  not  fall  across  applicant  at  all  and  that  he  got  up  without 
help  and  went  on  with  his  work.  Again  it  is  unimportant  as  to  this 
detail  if  the  accident,  however  it  took  place,  was  sufBcient  to  cause 
disability. 

A  number  of  incidents,  particularly  that  of  applicant's  continuing 
to  work,  notwithstanding  his  injury  and  without  reporting  it,  until  the 
16th  of  July',  rendered  it  doubtful  whether  or  not  the  disability  com- 
plained of  was  not  caused  by  disease  rather  than  by  accident.  For  this 
reason  thLs  Commission  made  the  most  painstaking  efforts  to  determine 
the  nature  and  extent  of  applicant's  disability. 

To  this  end  applicant  Whitsell  has  been  examined  by  no  less  than 
seven  physicians  and  surgeons  and  submitted  himself  to  more  than  one 
examination  by  a  noted  and  wholly  impartial  expert  selected  by  the 
medical  director  of  the  Industrial  Accident  Commission.  We  think 
that  the  evidence  warrants  the  conclusion  that  applicant  suffers  from 
a  difficulty  known  as  "diabetes  insipidus,"  and  that  it  resulted  from  an 
injury  by  accident  arising  out  of  and  happening  in  the  course  of  his 
employment.     A  disability  indemnity  award  is  accordingly  made. 

With  reference  to  an  allowance  for  medical  and  surgical  services  to 
cure  and  relieve  applicant  this  Commission  finds  that  applicant  gave 
his  employers  no  proper  opportunity  to_furni.sh  such  treatment  and,  in 
fact,  did  not  until  the  25th  of  July  notify  his  employer  that  he  had  been 
injured,  but  only  that  he  was  sick,  and,  therefore,  na  award  for  medical 
treatment  is  made. 

A.    J.   PlLI-SBDRY, 

Will  J.  French, 

Commissioners. 

Notk:  DprpndnntR.  on  Dp.emher  29.  191-1,  pelitloncd  for  a  rehearing  on  the  ground 
that  the  evidence  did  not  ]\istlfy  the  flndlngs  nf  fait  .ind  awnril.  On  January  7,  19 IB, 
this  petition  was  denied  for  tlie  reasons  that  no  new  evidence  was  offered  which 
could  not  with  renson.ihle  dlllRence  have  heen  produced  nt  the  hearing,  and  that  the 
evidence  before  the  Co  mm  1  km  Ion  had  been  adeiiuately  consldi-red. 
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(No.  530— December  9,  1914.) 

(Chapter  176,  Laws  1911.) 
W.  D.  JOHNSON,  Applicant 

Perkanent  DiBAmr.iTY— Pebcentace  of— Carpenter's  Hanm.— Permanent  dia- 
abiliir  retingH  are  maiie  with  refersnoe  to  the  nature  and  eitpnt  of  the  injury, 
the  age  of  the  injured  person,  and  his  oceupotion.  The  Iobs  of  a  part  ot  a 
fini^r  OD  the  Ivft  band  is  more  disabling  to  a  carppnler  than  to  a  commoo 
laborer. 

The  facts  are  stated  id  the  opinion.  Applicant's  average  weelily  earn- 
ings being  twenty  dollars  and  nineteen  cents  ($20.19),  he  was  awarded 
compensation  of  65  per  cent  thereof,  or  thirteen  dollars  and  twelve  cents 
($13.12),  payable  for  a  total  i>eriod  of  forty-one  weeks,  by  reason  of 
permanent  partial  disability  sustained. 

P.  B.  Ryan,  attorney,  for  Applicant. 

Denver  Sevier,  attorney,  for  Defendant. 
Applicant  W.  D.  Johnson,  a  carpenter  in  the  employment  of  the 
Hammond  Lumber  Company,  at  Samoa,  Humboldt  County,  was  injured 
on  the  22d  of  February  by  Rotting  a  sliver  under  the  nail  of  his  left 
thumb.  This  was  followed  by  blood  poisoning  and  the  rotting  away 
of  a  bone  and  resulted  in  the  loss  of  a  portion  only  of  the  firat  joint. 
He  put  in  a  claim  against  the  Hammond  Lumber  Company  for  a  per- 
manent disability,  amountins:  to  $303.50,  which  was  paid  in  full  settle- 
ment of  his  claim  but,  beeoming  convinced  that  his  permanent  disability 
had  been  improperly  rated,  on  the  20th  of  September  filed  an  applica- 
lioD  for  re-rating  of  his  permanent  disability,  with  this  Commission. 
Accordingly,  such  re-rating  was  made  and  the  disability  found  to  entitle 
the  applicant  to  sixty-five  per  cent  of  his  average  weekly  waf^  for 
.forty-one  weeks,  amonnting  in  all  to  the  sinn  of  $.'>37.92  and  an  award 
is  made  accordingly.  I'ermanent  disability  ratings  are  made  with 
reference  to  the  nature  and  extent  of  the  injury,  the  age  of  the  injured 
person  and  his  occupation.  Had  applicant  been  a  common  laborer  with 
pick  and  shovel,  his  rating  would  have  been  much  lower  but,  being  a 
carpenter,  and  it  being  necessary  for  him  to  handle  large  numbers  of 
nails  in  his  left  hand  and  using  the  hammer  in  his  right,  the  stub  of 
the  thumb  which  is  left  him  will  be  found  very  clumsy  and  will  detract 
markedly  from  his  efficiency  for  considerable  time  and  nntil  he  has 
trained  the  thumb  and  his  other  fingers  to  do  the  work  which  was 
formerly  done  quickly  and  easily  by  his  thumb  in  a  normal  condition. 
For  this  reason  the  higher  rating  is  made  as  asked  for  by  the  applicant. 

A.    J.   Pn.LSBUBY, 

Wn,L  J.  French, 
-    Commissioners. 
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(No.  685— December  9,  1914,) 

(Chapter  Hfl.  Laws  1913,) 

M.    A.    HEL4LT.   Applicant,    va.    McLERAN   &   PETERSON,   and   GUARDIAN 

CASUALTY  AND  GUARANTEE  COMPANY.  Defendant*. 

M.  A.  Hcaly,  in  propria  persona,  for  AppllcaDt. 
Barry  J.  Colding,  attorney,  for  Defendants. 
The  applicant  in  this  case,  a  carpenter,  was  injured  on  January  10, 
1914,  at  San  Francisco,  by  being  thrown  against  a  beam  when  his  apron 
caught  in  a  motor  driven  ausfr.  The  blow  struck  the  applicant  behind 
the  left  ear,  knocking  him  unconscious  and  injuring  the  mastoid  bone. 
The  defendants  furnished  medical,  surgical  and  hospital  attendance, 
and  he  was  discharged  from  the  hospital  March  1,  1914.  The  only 
<|uestion  was  that  of  the  extent  of  disability.  The  resulting  condition 
was  found  to  be  very  enigmatic — characterized  by  several  physicians 
as  traumatic  neurasthenia.  The  applicant  was  able  to  do  light  work 
with  improving  physical  condition,  but  labored  under  a  certain 
indefinite  disability.  A  compromise  of  one  hundred  and  fifty  dollars 
($150.00)  was  approved  by  the  Commission,  and  the  ease  dismissed. 

H.  L.  White, 
Secretary. 


(No.  246— December  12,  1914.) 
(Chapter  176.  Ia.ws  1913.) 


Tbavelino  Salesman^Acts  in  Course  or  Employment — While  s  Balesman  is 
Bctuallr  engnged  in  traveling  in  his  employer's  buEiness  and  in  the  tine  of  duty, 
tlie  risks  incident  to  Che  vnriuns  modes  of  conveyance  he  may  take  are  iDcidenCal 
to  the  employment,  without  regard  to  the  hour  o(  Ihe  day  when  such  risks  are 
incorred. 

Empij)ykb'b  Liability  vob  Medicai.  SEHvirK — Emkboency  Treatment, — Wheru 
cmeriiency  treatment  is  imperative,  as  where  a  skull  is  fractured,  the  employee 
is  entitled  to  medical  eipense  even  though  the  employer  had  no  opportunity  to 
tender  treatment  by  bis  own  physician. 

The  facts  are  stated  in  the  opinion.  The  injured  employee  was 
awarded  compensation  of  fifteen  dollars  sixty-two  cents  ($15.62)  per 
week,  this  sum  being  65  per  cent  of  his  average  weekly  earnings  of 
twenty-four  dollars  four  cents  (.$24.04).  A  temporary  total  disability 
was  found  to  have  existed  for  eleven  and  one  seventh  weeks  and  eom- 
pcTi.sation  was  ordered  paid  for  this  period,  including  the  reasonable 
medical  and  surgical  expenses  incurred  by  the  injured  employee. 


Fred  R.  Jones,  adjuster,  for  Applicant. 
A.  M.  Jiarnett,  Jr.,  for  Defendants. 
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A,  M,  Barnett.  Jr.,  one  of  the  defendants  lierein,  was  employed  as  a 
traveling  salesman  by  defendant  A.  G,  Spaulding  &  Brothers,  dealers 
in  athletic  goods.  It  was  part  of  his  duties  to  travel  through  the  central 
part  of  California,  selling  the  goods  of  his  company,  not  only  to  retail 
dealers  but  to  baseball  managers  and  individual  members  of  baseball 
teams  as  well.  On  March  3,  1914,  Jlr.  Barnett  arrived  in  Livermore  on 
busincNs,  and  after  conversing  with  prospective  customers,  met  a  group 
of  friends  in  an  automobile.  These  friends  invited  hira  to  take  a  ride, 
lo  which  he  responded  that  if  they  would  go  to  Plcasanton,  where  he 
wished  to  sell  some  goods  to  members  of  a  baseball  team  training  there, 
he  would  be  glad  to  go  with  them.  His  friends  thereupon  decided  to 
go  to  Pleasanton  and  took  Mr.  Barnett  into  the  machine.  On  arriving 
at  the  latter  town  he  found  that  he  could  not  get  the  attention  of  the 
baseball  players  at  the  hotel  at  that  time  and  rode  on  to  the  bandstand 
where  a  band  concert  was  being  given  and  other  prospective  customers 
were  to  be  found.  Failing  to  discover  any  prospective  customers 
there,  the  automobile  proceeded  a  block  or  two  further  before  turning 
around  to  return  to  the  hotel.  While  turning,  it  went  into  a  ditch, 
fracturing  Mr.  Barnett's  skull. 

The  principal  question  raised  by  this  application  is  as  to  whether 
or  not  Mr.  Barnett  was  acting  in  the  course  o£  his  employment  at  the 
time  of  the  injury,  he  being  engaged  in  taking  an  automobile  ride  in 
the  evening.  The  Commission  is  of  the  opinion  that,  at  the  time  of  his 
accident,  he  was  within  the  course  of  his  employment.  A  traveling 
salesman  does  not  have  regular  hours  of  work  each  day;  he  must  see 
his  customers  when  they  can  best  be  found,  cither  in  the  day  time  or 
in  the  evening.  Mr.  Barnett  was  actually  going  to  Pleasanton  on  the 
business  of  his  employer  at  the  time  of  his  injury.  The  risk  of  acci- 
dents by  the  wrecking  of  trains,  strei;t  cars,  automobiles  or  other  means 
of  conveyance  which  traveling  salesmen  must  use  in  carrying  on  their 
business,  is  one  clearly  incidental  to  their  employment. 

No  question  arises  as  to  the  amount  of  compensation  due  as  it  appears 
that  Mr.  Barnett  was  paid  in  full  for  the  whole  period  of  disability. 
He  is  entitled  however,  to  his  reasonable  medical  expenses,  even  though 
the  employer  and  insurance  carrier  were  not  given  an  opportunity  to 
tender  treatment  by  their  own  physician,  for  the  reason  that  an  opera- 
tion at  the  earliest  possible  moment  was.  in  view  of  the  nature  of  his 
injuries,  imperative,  and  there  was  no  time  to  consult  his  employer 
or  insurance  carrier  upon  the  furnishing  of  such  operation. 

A.  J.  PlLLSBURT, 
Will  J.   French, 
Commissioners. 
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(No.  374— December  12,  1914,) 

(Chapter  176,  Laws  1913.) 
MltS.  ORKSTES  JOHNSTON.  Apiilimat.  vs.  SOUTHERN  CALIFORNIA  BOX 
FACTORY.   AND  STATE  COMPENSATION   INSURANCE  FUND.  Oef<:«d- 

Pboximate  Cause— Blow  on  Eyeball— Death .^Thounh  the  efficient  cauae^the 
one  setting  in  motion  tbe  various  physical  factors  whose  unbroken  sequence 
o£  development  results  in  injury  or  death — is  a  trivial  event  in  itself,  nevertheless, 
there  being  eridence  to  support  its  probability,  and  none  to  establish  the  con- 
trary.    Held,  the  accident  was  tlie  proximate  cause  of  tlie  injury  nnd  death. 

The  facts  are  stated  in  the  opinion.  Application  was  first  made  for 
temporary  total  disability.  Later,  upon  the  death  of  the  injured 
employee,  the  widow  was  made  a  parly  applicant,  on  her  own  behalf, 
for  a  death  benefit.  Defendants  denied  that  the  accident  was  the 
proximate  cau.se  of  the  death.  The  Commission  awarded  the  sum  of 
two  hundred  fifty-eight  dollars  and  seventy-five  cents  ($258.75)  as  a 
temporary  total  disability  indemnity,  and  the  further  sum  of  two 
thousand  four  hundred  forty-one  dollars  and  twenty-five  cents 
($2,441.25)  as  a  death  benefit.  The  reasonable  elairaa  for  medical  and 
surgical  services  as  approved  by  the  Commission  were  ordered  paid. 

Mrs.  Orestes  Johnston,  in  propria  persona,  for  Applicant. 

li.  L.  Oldcn,  for  defendant,  Southern  California  Hox  Factory. 

W.  L.  MeC'oflncU,  district  mana^rer,  for  State  Compensation  Insur- 
ance Fund. 
Oresles  Johnston  was  a  mill  hand  working  in  the  Southern  California 
Box  Factory  at  Dos  Angeles,  running  a  planing  machine.  lie  was 
sixty-one  years  of  a;je  and  had  been  able  to  do  heavy  and  constant  work, 
handling  some  thou.sands  of  feet  of  lumber  per  day  for  a  number  of 
years  and  putting  it  through  the  mill,  with  very  little  loss  of  time 
because  of  illness.  On  the  14th  of  February,  1914,  while  putting  a 
hoard  through  the  mill,  a  knot  about  the  size  of  a  conmiou  spool  such 
as  cotton  sewing  thread  is  wound  on.  flew  out  of  the  machine  and  struck 
Johnston  in  the  left  eye.  Tt  bruised  the  region  about  the  eye  somewhat 
and  some  evidence  was  shown  that  it  may  have  drawn  some  little  blood 
from  the  ball  of  the  eye.  There  was  some  blood  flowing  from  the  eyelid. 
The  injury  did  not  knock  Johnston  from  off  his  feet  but  did  cause  him 
to  throw  his  head  backward  violently.  Although  there  was  some  pain  in 
the  eye,  it  was  not  sufficient  to  cause  him  to  quit  work  and  he  con- 
tinued to  work  until  the  20th,  when  he  laid  off  during  the  20th  and  2l8t, 
complaining  of  pains  in  his  eye  and  back  of  his  neck  and  in  the  side  of 
his  head,  but  he  returned  to  work  and  worked  until  the  12th  of  March. 
The  sight  of  the  eye  Wiis  blurred  at  once  and  bei-ame  progressively  less 
clear  until,  in  about  two  weeks,  the  eye  became  totally  blind.     The 
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pains  continued  and,  on  the  12th  of  March,  Johnston  reported  the 
accident  to  his  employer,  quit  work,  and  went  home.  On  the  21st  of 
March  he  called  upon  his  family  physician.  Dr.  Guy  P.  Corwin,  com- 
plaining of  shooting  pains  in  his  side  and  arms  and  side  of  head,  pains 
coming  on  about  midnight  and  lasting  until  morning,  pains  also  in  his 
legs.  Dr.  Corwin  diagnosed  the  malady  aa  neuralgia  and  treated  him 
for  it,  but  he  became  continuously  worse. 

On  about  the  3d  of  April,  Dr.  G.  H.  Eress,  an  eye  specialist,  was 
directed  by  Dr.  Morton  H.  Gibbons,  Medical  Director  for  the  Industrial 
Accident  Commis.sion,  to  make  an  examination  of  Mr.  Johnston,  which 
he  did,  reaching,  in  substance,  the  following  conclusiun,  that  the  blind- 
ness complained  of  was  the  result  of  a  degeneration  of  the  optic  nerve. 
X-ray  photographs  were  taken,  but  they  showed  nothing.  It  was  Dr. 
Kress'  opinion  that  the  loss  of  the  sight  of  the  eye  was  unlikely  to  have 
been  caused  by  the  injury,  but  po.ssibly  might  have  been,  although  it  is 
very  unusual  for  the  optic  nerve  to  degenerate  so  rapidly  on  account 
of  an  injury  of  that  character  which  did  not  result  in  any  fracture  of 
the  skull.  However,  Dr.  Kress  found  a  very  strong  nervous  element 
involved  in  the  case  and  suspected  that  there  might  be  a  constitutional 
disease  at  the  bottom  of  it,  such  as  malaria,  syphilis,  tabes,  but  the 
history  of  the  i-asc  gave  no  evidence  of  any  .such  constitutional  difficulty. 
Dr.  George  C.  Hunter,  a  mental  and  nerve  specialist,  was  called  into  the 
ease  by  Dr.  Kress  and  on  June  15th  or  Ifith  made  a  careful  examination. 
Dr.  Hunter  found  a  marked  cimdition  of  hy.stcria  and  functional  nerve 
unbalance.  Mr.  Johnston  complained  of  pains  on  the  left  aide  of  his 
head  and  down  the  neck  and  through  the  left  shoulder  and  down  the 
spine,  indicative  of  tabes,  but  no  constitntional  disease  was  found. 
The  Wassermann  test  taken  in  April  was  negative.  There  was  much 
emaciation.  Mr.  Johnston  had  dwelt  unceasingly  upon  his  symptoms 
and  Dr.  Hunter  gave  it  as  his  opinion  that  the  bniise  and  cut  and  the 
blindness,  taken  into  couKidcration  with  other  phenomena  and  the 
unfortunate  surroundings  of  the  family  and  home,  were  sufficient  to 
account  for  the  mental  conditiim  existing  at  that  time.  At  the  time  of 
his  examination  by  Dr.  Hunter,  Johnston  firmly  believed  that  he  was 
dying.  His  wife  believed  it  also  and  the  atmosphere  was  depressing 
and  gloomy  such  as  to  feed  the  neurotic  condition  of  Johnston's  mind 
and  nervous  system. 

On  the  29th  of  August  Dr.  C.  J.  Ruddy,  an  eye,  ear,  nose  and  throat 
specialist,  examined  Mr.  Johnston.  He  found  the  sight  of  his  left  eye 
was  gone  and  also  the  hearing  of  his  left  ear.  There  was  diminished 
sensation  on  the  left  side  of  his  face  and  he  complained  of  having  spasma 
which  at  times  drew  his  head  backwards.  The  patellar  reflexes  were 
absent.     The  condition  of  the  patient  was  extremely  neurotic.     There 
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was  some  paralysis  of  the  left  side  of  the  face  and  the  disturbance  was 
sufficient,  in  Dr.  Ruddy's  opinion,  to  result  in  death  and  he  thinks  the 
condition  could  have  resulted  from  shock  and  other  symptoms  following 
the  accident  of  February  14th,  On  the  4th  of  September,  Orestes 
Johnston  died. 

Mrs.  Ellen  Johnston,  wife  of  Orestes  Johnston,  made  application 
for  compensation  from  the  fifteenth  day  after  the  happening  of  the 
accident  up  until  the  time  of  the  death  of  Johnston,  and  for  the  death 
benefit  provided  by  the  Workmen's  Compensation,  Insurance  and 
Safety  Act  following  the  death  of  her  husband.  This  claim  was  resisted 
on  the  part  of  the  State  Compensation  Insurance  Fund  on  the  ground 
that  the  death  was  not  proximately  caused  by  the  accident.  Hearings 
were  held  on  the  15th  day  of  August,  1914,  on  the  application  for  a 
disability  indemnity,  and  upon  the  24th  day  of  October,  upon  the 
amended  application  for  a  death  benefit,  at  which  hearings  many 
witnesses  were  present  and  much  testimony  was  taken. 

The  issue  raised  is  exceedingly  difficult  for  the  reason  of  the  inherent 
improbability  that  an  injury  from  a  flying  knot  scarcely  an  inch  in 
length  and  three-quarters  of  an  inch  in  diameter,  striking  in  the 
vicinity  of,  rather  than,  the  eye  itself,  could  inflict  an  injury  sufficient 
to  cause  death  more  than  six  months  thereafter.  The  burden  of  proof 
rested  very  severely  upon  the  applicant  to  establish  as  a  fact  that  death 
did  result  proximately  from  the  comparatively  insignificant  accident 
which  took  place  on  the  14th  of  February,  There  is  an  improbability 
inherent  in  the  case  itself  which  makes  the  claim  extremely  doubtful 
and  yet,  all  of  the  testimony  taken  from  six  medical  practitioners,  some 
of  whom  are  experts  in  their  respective  lines,  seems  to  warrant  the  con- 
clusion that,  improbable  as  it  may  seem,  that  relatively  trifling  injury 
did  result  in  the  death  of  the  injured  workman.  In  plain  English, 
worry  killed  him.  The  evidence  showed  that  he  had  been  a  hearty  and 
strong  able-bodied  workman  up  to  the  time  of  the  injury,  jovial  and 
good  tempered,  but  as  soon  as  he  gave  up  work  on  account  of  his  injury 
his  mind  dwelt  wholly  upon  his  condition,  his  family  became  very  much 
exori-i.sed  about  it,  the  loss  of  the  sight  of  the  eye  preyod  upon  his  mind, 
he  bet-ame  hysterii-ally  neurotic  and  went  to  piei;-t«,  broke  down  and 
died.  Accordingly,  an  award  is  made  in  favor  of  the  widow  for  the 
disability  indemnity  from  the  fifteenth  day  after  Johnston  quit  work 
oo  account  of  his  injury  up  to  the  time  of  his  death,  and  for  a  death 
benefit  equalling  three  times  his  average  annual  earnings,  less  the  dis- 
ability indemnity  above  mentioned.  If  the  defendant  could  establish 
a  constitutional  di.seaso  that  of  itself  would  have  resulted  in  the  break- 
ing up  of  the  man's  physical  organism,  such  a  disease  as  arterial 
fl'.'lerosis,  chronic  malaria,  syphilis,  or  tabes,  doubtless  a  different  finding 
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and  award  would  have  been  made,  but  the  defendant  State  Compensa- 
tion Insuranee  Fund,  being  unable  to  establish  the  existence  of  any  such 
constitutional  malady,  this  Commission  feels  obligated  to  make  the 
award  as  above. 

A.    J.    PiLLSBUBY, 

Will  J.  French, 
Commissioners. 


(No.  453-December  12,  1914.) 

(Chapler  176,  Laws  1913.) 
W.  II.  THILLIPS,  Applict 

Pkrmanest  Total  Dinaiiilitt— Onf  IIi'ndred  Pkb  Cent. — Held.  pHralyKiR  of  tlie 
body,  from  the  wnist  dowD  aod  of  both  legs,  which  is  permaQeDl',  constitute!)  a 
total  disnbility  of  one  hitodred  per  ceat. 

iViLFUL  Misconduct— Intoxication— Burden  of  Pkoof.— The  burden  of  eatab- 
lishiDK  wilful  mit^conduil  or  iotoxii'iition  of  the  pmijIuytH",  is  on  thp  (lefendant. 
Held,  where  thp  defense  of  intoxtcatioo  is  not  sut^Gtantiated  by  direct  evidence, 
hut  is  only  a  surmise,  aod  where  the  proof  offered  in  support  of  the  defense 
of  wiifui  misconduct  in  s|>eeding  an  aulomobile  does  not  show  that  the  dririug 
waa  extraonlinary  or  unnecessarily  hazardous — the  defendants  hare  not  dis- 
charged the  burden  upon  them  Hnd  the  defenses  are  not  established. 

—Where  it  is  the  duty  of  an  employtte  of  a  water  company  to 
inspect  the  distributing  system  of  the  company,  and  remedy  defects  as  found 
or  reported  to  him,  immediately  or  as  needed,  as  his  judgment  may  decide,  with- 
out regard  to  hours  of  serviee,  and  the  evidence  shows  that  he  received  a  report 
of  trouble  in  ttie  i-onijiauy's  pipe  linec  and  liad  started  to  seari'h  fur  the  defect. 
Iiut  wn.i  injured  whlli*en  mute  by  an  automobile  at-eideut.  Hetil.  the  injury  was 
received  while  the  employee  was  performing  a  service  growing  out  of  and 
incidental  to  bis  employment,  end  while  acting  in  the  course  of  his  employment. 
pRocEDriiE  OK  Indi;bthial  .\ccinENT  Com -MISSIONED  AYE  OF  Final  Hearing — 
Dkcision  Within  TiiiBrrv  DAYS.—^While  hesrings  may  be  held  by  a  commis- 
sioner or  referee,  for  the  ]iur|iose  of  taking  testimony,  tbc  final  hearing  referred 
to  by  section  2^1  (w)  of  llie  Workmen's  Compensation.  Insurance  and  Safety 
Act  must  be  held  by  a  majority  of  the  Commission,  and  takes  place  when  the 
briefs  are  ail  in  and  llle  case  submitted  for  decision.  Such  final  hearing  is 
held  by  the  <'ommisKion,  silling  in  seRsion  for  the  purpose  of  considering  the 
evidence  and  determining  the  issues.  The  thirty  days  within  which  a  decision 
must  lie  made  after  date  of  final  hearing,  therefore,  commences  to  run  at  the 
day  of  such  ses.sion  of  the  Commission,  after  the  case  has  been  submitted. 
^')— Id — I'mlube  to  Make  Decibion.— Seel  ion  25  (a)  of  the  act  is  directory  and 
not  mandatory.  Failure  to  render  a  decision  until  after  the  thirty  day  period 
docs  not  make  void  such  decision  or  deprive  the  Commission  of  any  power  to 
make  a  decision. 
Average  Aknitai.  F^ahninos — Employment  Seven  1>ay8  Per  W'EKK.—Where  a 
workman  is  employed  to  work  seven  days  per  week,  subdivisiQns  (1)  and  <2) 
of  said  section  (n)  of  section  17  of  the  Workmen's  Compensation.  Insurance 
and  Safety  Act  arc  not  applicable.  In  such  cases  the  method  provided  by  sub- 
division (3)  of  said  subsection  is  applied,  and  the  average  daily  wage  is  multi- 
plied by  ;t31!  insteiid  of  300.  the  former  number  being  fairly  representative  of 
the  number  of  days  that  a  man  working  seven  days  per  week  does  during  tbe 
year. 
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The  facts  are  stated  in  the  opinion.  Applicant  suffered  a  permanent 
and  total  paralysis  of  the  body  from  the  waist  down  and  of  both  legs, 
and  sustained  tbereby  a  permanent  one  hvindred  per  cent  disability. 
He  was  entitled  to  and  was  awarded  a  permanent  total  disability 
indemnity  for  two  hundred  forty  weeks,  consisting  of  65  per  cent  of 
his  average  weekly  earnings  of  twenty-three  dollars  and  thirty  cents 
($23,30),  or  $15.15  per  week.  He  was  also  awarded  an  indemnity  of 
40  per  cent  of  his  average  weekly  earnings  or  nine  dollars  and  thirty- 
two  cents  ($9,32)  per  week,  for  the  remainder  of  his  life  after  the 
expiration  of  said  240  weeks. 

W.  H.  Phillips,  in  propria  persona,  for  Applicant. 
U.  T,  Clotfelter,  attorney,  for  Defendants, 

On  the  5th  day  of  April,  1914,  one  W.  H.  Phillips,  transit  man  and 
water  inspector  for  the  Chanslor-Canfield  Midway  Oil  Company,  was 
injured  by  accident.  Said  injur>'  consisted  in  the  breaking  of  his  back 
and  a  paralysis  of  his  Ixxly  from  the  middle  of  the  back  downward  to 
the  end  of  his  extremities.  The  disability  is  total  and  probably  per- 
manent. The  accident  happened  by  the  overturning  of  the  automobile 
in  which  he  was  riding  and  which  he  was  driving. 

Prior  to  the  27th  of  August  he  made  demand  upon  the  defendant  for 
rompensation,  which  demand  was  made  by  his  wife  in  person,  the 
demand  being  refused  on  the  ground  that  the  claim  did  not  come  under 
the  provisions  of  the  Workmen's  Compensation,  Insurance  and  Safety 
Act.  On  the  27th  of  August  he  made  application  to  this  Commission 
for  adjustment  of  the  controversy  and  a  hearing  was  held  before  Com- 
missioner Will  J.  French  at  Fellows,  Kern  County,  California,  on 
September  29th  and  30th,  at  which  hearing  full  testimony  was  taken 
upon  all  the  aspects  of  the  ease,  and  upon  the  tiling  of  briefs  of  the 
parties  on  the  26th  of  October,  the  case  was  submitted  for  decision. 

Defendant  resist-^  the  claim  on  the  grounds  following: 

1.  That  at  the  time  of  the  accident  the  applicant  was  not  performing 
a  service  growing  out  of  and  incidental  to  his  employment  and  was  not 
ficting  within  the  course  of  his  employment. 

2.  That  the  accident  was  caused  by  the  wilful  misconduct  of  the 
applicant. 

3.  That  the  accident  was  caused  by  applicant's  intoxication. 

The  more  easily  to  determine  the  controversy  we  will  deal  with  these 
defenses  in  reverse  order.  With  relation  to  the  defense  of  wilful  mis- 
conduct and  intoxication,  the  burden  of  proof  is  upon  the  defendant  and 
in  neither  of  these  defenses  has  that  burden  been  discharged.  All  the 
evidence  on  the  subject  of  intoxication,  except  the  meri'st  supposition, 
is  to  the  effect  that  on  the  day  of  the  injury  applicant  was  sober.    No 
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one  who  saw  him  testified  to  his  being  in  any  degree  under  the  influence 
of  liquor.  He  admittetl  having  drank  two  small  glasses  of  beer  early  io 
the  morning  and  it  was  in  evidence  that  he  had  been  drinking  the  day 
before,  but  this  testimony  by  no  means  establishes  the  fact  of  his  being 
intoxicated  at  5  o'clock  Sunday  evening,  soon  after  which  time  the 
accident  happened. 

The  charge  of  misconduct  rests  upon  the  8uggestion  that  the  accident 
was  caused  because  be  was  driving  his  car  more  rapidly  than  he  should, 
but  unless  that  rapidity  of  driving  was  extraordinary  and  a  manifesta- 
tion of  something  akin  lo  speed  mania,  it  can  not  be  regarded  as  wilful 
misconduct.  Certainly  the  evidence  is  not  sufficient  to  support  that 
charge. 

With  reference  to  the  defense  that,  at  the  time  of  the  accident,  the 
applicant  was  not  performing  a  service  growing  out  of  or  incidental  to 
his  employment,  and  was  not  acting  within  the  course  of  his  employ- 
ment, more  difficulty  is  encountered. 

At  the  time  of  the  accident  the  applicant  was  going  toward  the  town 
of  Taft  but,  according  to  his  own  testimony,  he  was  on  his  way  to  Bay 
City  Canyon  which  lies  in  the  same  general  direction,  but  further  on, 
to  ace  if  he  could  discover  where  there  was  a  leak  in  the  water  pipe  sys- 
tem. Two  witnenses  testified  that  he  had  spoken  of  an  intention  to  go 
to  Taft  and  one  llolden  testified  that,  just  before  the  accident,  Phillips 
had  told  him  he  was  going  tn  ""Whiskey  Row,"  but  Mr.  Snyder,  who 
was  present  at  the  time,  heard  no  such  remark  and  neither  did  Mr. 
Conway,  who  accompanied  Phillips  on  the  trip.  We  do  not  think  that 
the  evidence  establishes  as  a  fact  that,  at  the  time  of  the  accident,  appli- 
cant was  on  his  way  to  Taft  and  not,  as  he  insists,  on  his  way  to  Bay 
City  Canyon  on  the  business  of  the  company. 

Defendant  put  some  emphasis  upon  the  fact  that  the  accident  hap- 
pened after  5  o'clock  p.m.,  the  close  of  the  working  day,  but  there  was 
evidence  sufficient  to  establish  as  a  fact  that,  in  the  case  of  a  leak  any- 
where in  the  water  system  that  kept  the  tanks  from  being  filled,  it  was 
the  applicant's  duty  to  continue  his  work  until  he  had  found  where  the 
leak  was  and  had  remedied  it,  no  matter  what  hour  of  the  day  or  night, 
and  this  is  reasonable  in  view  of  the  value  of  water  to  his  employers. 

The  evidence  clearly  establishes  also  that,  during  the  absence  of  Mr. 
Levet,  Mr.  Phillips'  superior,  applicant  was  authorized  to  use  his  own 
judgment  and  to  do  the  work  which  he  found  rieeded  to  be  done  and, 
while  Mr.  ITcrn  had  general  supervision  over  both  Mr.  Levet  and  Mr. 
Phillips,  still  Mr.  Phillips  was  free,  in  the  absence  of  special  command 
from  Mr.  Hern,  to  go  on  with  his  work  in  the  company's  interest  as  his 
own  judgment  should  dictate,  and  if  he  thought  best  to  go  to  Bay  Citj- 
Canyon  to  see  if  the  trouble  with  the  water  system  was  located  there,  it 
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was  not  only  his  privilege,  but  his  duty  to  do  so,  and  while  he  was  doing 
it  he  would  be  in  the  course  of  his  employment  without  regard  to  the 
hours  of  the  working  day. 

For  the  reasons  heretofore  stated  an  award  has  been  made  in  favor 
of  applicant  for  a  total  disability  indemnity  for  two  hundred  forty 
v-eeks  and,  tliereafter,  for  forty  per  cent  of  his  average  weekly  wage 
during  the  remainder  of  his  life.  If  by  any  good  fortune  surgical  or 
medical  science,  or  nature's  own  power  to  heal,  should  terminate  the 
disability  at  any  time  within  two  hundred  forty -five  weeks  from  the  date 
of  the  accident  this  Commission  will  reopen  the  case  and  change  the 
award  to  suit  the  changed  condition  of  disability. 

A.    J.   PiLUSBUBT, 

Will  J.  French, 
Commisstoners. 

NoTB. — An  application  for  a  reliparine  waa  filed  by  the  defendant  on  January  2. 
1915.  and  denied  by  the  CommlBalon  on  January  9,  1915,  Ihe  reasons  toe  this  action 
being  stated  In  the  (ollowlng  opinion : 

Defendant  applied  for  a  rehearing  in  this  case  on  the  grounds 
following : 

1.  That  the  Commission  acted  without  power; 

2.  That  the  Commission  acted  in  excess  of  its  powers; 

3.  That  the  Commission  acted  without  or  in  exeass  of  its  powers; 

4.  That  the  average  annual  earnings  were  not  properly  computed 
by  the  Commission. 

Defendant  contends  that  the  Commission  acted  without  its  power  in 
that  its  decision  was  not  rendered  as  provided  in  section  25  (a)  of  the 
Workmen's  Compensation,  Insurance  and  Safety  Act  within  thirty 
days  from  the  date  of  final  hearing. 

In  this  the  defendant  is  in  error.  The  hearing  to  which  the  defend- 
ant has  reference,  to  wit:  the  hearing  held  on  September  30,  1914,  was 
merely  a  preliminary  hearin;.;  held  by  one  of  the  members  of  the  Com- 
mission, whereas  the  statute  expressly  reads  in  said  section  (a)  -.  "After 
final  hearing  of  the  Commission  it  shall  within  thirty  days  make  and 
file  its  findings."  etc. 

While  hearings  may  be  held  by  a  commissioner  or  referee  for  the 
purpose  of  taking  testimony,  the  final  hearings  have  to  be  held  by  a 
ma.jority  of  the  Commis.'iion.  and  this  final  hearing  takes  place  when  the 
briefs  are  all  in  and  all  testimony  and  other  evidence  required  by  the 
Commission  to  enable  it  to  reach  a  decision  has  been  received  and 
made  a  part  of  the  ri'cord  of  the  case,- then  the  ease  is  set  down  for 
its  final  hearing  by  the  Commission,  or  a  majority  thereof,  in  session 
for  the  purpese  of  considering  the  evidence  and  determining  the  issues. 
In  this  CJise.  while  the  preliminary  hearing  was  held  on  September 
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30th,  the  final  hearing  was  not  lioUI  until  the  12tli  of  December,  and 
inasmuch  as  the  findings  jind  award  wero  made  on  said  12th  day  of 
December  and  filetl  on  tlic  ]4(h  day  thereof,  they  were  made  within  the 
thirty-day  limit  provided  by  the  act.  Furthermore,  the  provision  to 
which  defendant  calls  attention,  section  2;")  (a)  is  directory  and  not  man- 
dator>',  and  it  is  not  to  be  presumed  that  failure  to  render  a  decision 
within  the  thirty  days,  even  after  a  final  hearing,  would  render  that 
decision  void  and  deprive  the  Commission  of  any  power  to  make  a 
decision,  although  it  might  make  the  eommissionei-s  liable  to  censure 
for  failure  to  comply  with  said  provision  of  the  act. 

Defendant  contends  that  the  Commission  erroneously  computed  the 
average  annual  earnings  of  applicant  in  that  by  stipulation  his  wages 
were  $3.65  a  day,  and  that  the  act  provides  that  the  average  annual 
earnings  shall  be  three  hundred  times  the  average  daily  wage,  which 
wonld  make  the  average  annual  earnings  three  hundred  times  $3.65  or 
$1,095.00  instead  of  $1,211.80. 

The  act  provides  three  methods  for  determining  the  average  annual 
earnings  of  employees: 

If  the  employee  has  worked  substantially  the  whole  year  in  the  same 
employment,  his  average  annual  earnings  shall  be  three  hundred  times 
his  average  daily  wage;  if  the  employee  has  not  so  worked,  then 
we  are  required  to  take  three  hundred  times  the  average  daily  wage 
for  those  who,  in  the  same  emplo.vment,  have  worked  substantially  the 
whole  year.  However,  these  methods  for  computing  average  eamingrs 
are  permitted  to  he  departed  from  as  provided  in  subdivision  (3)  of 
section  17  (a),  by  the  following  langnaze:  "In  everj'  case  where  for 
any  reason  the  foregoing  methods  for  arriving  at  the  average  annual 
earnings  of  the  injured  employee  can  not -reasonably  and  fairly  be 
applied"  etc.,  the  Commission  is  empowered  to  use  other  methods  in 
determining  the  average  annual  earning  capacity  of  such  injured 
employee,  and  this  Commission  holds  that  the  three  hundred  times 
the  average  daily  wage  applies  only  to  those  whose  employment  is 
conducted  upon  the  six  day  week  plan  and  not  where,  as  in  this  case, 
the  employee  «'orks  every  day  in  tin-  week.  Sundays  included.  In 
such  cases  the  third  method  provided  by  the  act  is  applied  by  the 
Commission  and,  in  applying  it.  the  Commission  multiplies  the  average 
daily  wage  by  three  hundred  thirty-two  instead  of  three  hundred, 
three  hundred  thirly-two  being  fairly  representative  of  the  number  of 
da.vs  that  the  seven  day  week  men  do  work  during  the  year.  This  is 
the  method  which  the  Commission  employs  in  order  to  determine  the 
annual  earning  capacity  of  the  injured  employee  at  the  time  of  the 
injury  in  the  kind  of  employment  in  which  he  was  then  working,  and 
is,  we  believe,  abundantly  warranted  by  the  terms  of  the  act. 
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It  will  readily  hp  conci'ded  b,v  the  Commission  that  some  of  tho 
issues  involved  in  this  tase  were  difficult  of  detennination,  and  that 
while  a  persuasive  ai^nment  may  easily  he  made  for  or  against  the 
decision  as  rendered,  the  Commission  feels  that  the  weight  of  evidence 
warrants  the  findings  and  award  heretofore  entered,  and  for  this 
reason  denies  said  application.  A.  J.  Pillsbury, 

Will  J.  French, 
Commissioners. 


(No.  482— Deceniher  12,  1914.) 
(Chapter  ITS.  Lawa  1913.) 
S.   S.  FARLET,  Applicant,   vs.  RED  RIVER  I.UMIIER  COMPANY,  Defendant 
fi.  S.  Farley,  in  propria  persona,  for  Applicant. 
Defendant  was  not  represented. 
Jlr.  S.  S.  Parley,  the  appliciint  herein,  while  tendiny;  a  rip  saw  for 
the   defendant  lumber  company   at   their  mill   at   Westwood,   lisissen 
Connty,   on    May   29,    1914,   accidentally   suffered   severe   lacerations 
of  the  fingers  of  his  left  hand.     An  ampntation  of  the  ring  finger 
at  the  middle  joint  was  necessary,  and  the  thumb  ami  first  and  second 
fingers  were  permanentl.v  stiffened  at  the  first  joints.    This  permanent 
partial  disability  was  rated  by  the  Commission  at  24^  per  cent  of  total 
disability,  and  a  total  indemnity  awarded  of  one  thousand  one  hundred 
thirteen  dollars  and  seventy-five  cents  ($1,113.75),  payable  at  the  rate 
of  eleven  dollars  and  twenty-five  cents  ($11.25)  per  week  for  ninety- 
nine   weeks,   beginning  June  13.   1914.     The  necessary   medical   and 
surgical  treatment  liad  been  furnished  by  the  employer. 

H.  L.  White, 
Secretary. 

(No.  5I()— December  12,  1914.) 

(Chapter  176,  Laws  1913.) 

THOMAS  DONNKI.LY.  Api'Uiant.  vs.  rilARLES  HADI.IJY.  4ND  ^;TNA  LIFE 

INSURA>'CE  COMI'AXY,  DcfrudanU. 

Thomas  Doniirlly.  iji  propria  prrsima.  for  Applicant. 

E.  L.  Stockirtll,  attorney,  for  Def.'iidants. 
The  applicant,  a  hodearrier.  was  injured  by  a  falling  brick  which 
struck  his  left  hand  on  June  2C>,  1914.  wliile  employed  by  defendant 
Charles  Iladley.  The  injury  caused  a  fracture  of  the  fourth  finser 
on  the  left  hand,  which  did  not  heal  normally,  and  caused  disability 
for  an  unnecessary  length  of  time  because  of  applicant's  misconduct 
and  neglect.  He  had  been  paid  compensation  for  si.K  weeks  at  the  rate 
of  fifteen   dollars    (^I'l.OO)    per  week,  ur  (i5   per  cent  of  his  average 
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weekly  earnings.  In  consequence  of  these  facts,  and  particularly  of 
applicant's  misconduct,  the  Commission  discharged  the  defendants 
from  all  liability, 

II.  h.  White, 
Secretary. 


(No.  513— Dm'tiiher  12,  1014.) 

(Chnpter  ITG.  Lana  .913.) 

C.  H.  HARRIS,  AppHtvnt.  xa.  STAI.DBR  HINCKBI.BRIN  COMPANY,  and  THE 

FIDELITY  AND  DEPOSIT  COMPANY  OF  MARYI.AND.  DefendanU. 

C.  U.  JJarrin,  in  propria  perxuna,  for  Api)li('ant. 
Alfred  C.  Skaifr.,  attorney,  for  Defendants. 
The  applicant  in  this  ease,  a  sheet  inetal  worker,  earned  an  average 
weekly  sum  of  thirty-one  dollurs  and  seventy-five  cents  ($31.75)  before 
his  injury  in  San  Francisco  on  Jlay  11, 1914.  At  that  time  he  sustained 
a  loft  sacro-iliac  disloi-ation,  causing  a  lemporury  total  disability  of 
indefinite  duration.  Medical  attention  for  ninety  days  had  been 
furnished  by  the  defendants.  The  Coninilssion  awarded  a  disability 
indemnity  of  65  per  cent  of  his  average  weekly  wa^e.  or  twenty  dollars 
and  sisty-two  cents  ($20.62),  paid  each  wwk  to  the  applicant,  until 
the  termination  of  his  disability  or  the  further  order  of  the  Commission. 
It  was  also  ordered  that  the  applicant,  if  tendered  by  the  defendants, 
at  their  own  expense,  proper  medical  treatment  to  effect  his  cure,  must 
either  accept  such  treatment  or  sufFer  the  discontinuance  of  the 
indemnity. 

H.  L.  White, 
I  Secretary. 


(No.  515— December  12,  1914.) 

(Chapter  1T6,  Laws  1911.) 

DENIS  KORDELLOS,  Applicant,  vs.  NORTHWESTERN  PACIFIC  RAILROAD 

COMPANY     (a  ccBroBATiOM),  Defendant. 

INCOHPMTR  .Medical  Tbeatmbnt— Kljbtheb  Disability— Recurrebob  of  Injubt. 
— Where,  as  here,  mc^lkal  ti'stimony   shows   that   Ibe  treatmeat  given   for   the 

injury  was  not  complete  and  the  injury  for  that  reason  recure— tben  in  the 
absenop  of  evidence  that  the  pallent  was  guilly  of  misconduct,  the  recurrence 
is  coniiidered  a  part  of  tlic  ori{;inal  injury  and  cumpensable  as  sncb. 
Id — Id— Dislocation  of  SMovi-inai. — Ucld:  Ad  employee  who  Buffers  from  diBloca- 
tion  of  Ihe  shoulder  and  is  dischat?;ed  in  two  weeks  by  the  physician  as  cure^ 
and  at  once  sustains  another  dislocation  of  the  same  member  while  bathing.  Is 
entitled  to  compensation  and  payment  of  medical  bills  for  the  disabilitj  arisioE 
from  the  second  injury.  This  for  the  reason  the  second  physical  lapse  is  directly 
caused  by,  and  an  incident  of.  the  previous  injnry. 

The  facts  are  fully  staled  in  the  opinion.    Applicant's  average  weekly 
oamings  were  ten  dollars  and  ten  cents  ($10.10)  and  compensation  for 
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temporary  total  disability  for  three  and  three  sevenths  weeks  on  a 
basis  of  65  per  cent  of  this  average  weekly  earnings,  or  six  dollars  and 
fifty-six  cents  ($6.56)  per  week,  was  awarded. 

Denis  Kordellos,  in  propria  persona,  for  Applicant. 

Albert  Raymond,  attorney,  for  Defendant. 
Denis  Kordellos,  a  section  hand,  on  the  31st  day  of  July,  1914,  suffered 
the  dislocation  of  his  right  shoulder  as  the  result  of  an  accident  sustained 
while  in  the  employment  of  the  Northwestern  Pacific  Railroad  Com- 
pany at  Cotati.  lie  was  given  medical  and  surgical  treatment  and,  on 
Friday,  the  14th  of  August,  was  discharged  by  his  physician  as  cured 
and  told  that  he  could  report  for  work  on  the  Monday  following.  On 
Sunday,  the  16th,  he  wont  down  to  the  creek  or  river  and  in  washing 
his  feet  suffered  a  second  dislocation  of  the  shoulder.  He  was  taken  at 
once  to  the  nearest  point  where  medical  attention  could  be  had  and  the 
dislocation  was  reduced.  Subsequently,  he  made  application  to  the 
proper  official  of  the  Northwestern  Pacific  Railroad  Company  for  com- 
pensation for  his  injury,  which  was  refused  on  the  ground  that  at  the 
time  of  the  second  accident  he  was  not  in  the  employment  of  the  com- 
pany and  that  the  accident  did  not  arise  ont  of  or  happen  in  the  course 
of  such  employment.  Accordingly,  on  the  J8th  day  of  September,  he 
applied  to  this  Conmiission  and  on  the  21st  filed  his  application  for  an 
adjustment  of  the  controversy.  The  defendant  railroad  company,  on 
the  28th  of  September,  filed  an  answer  disclaiming  liability  on  the 
grounds  above  stated.  Hearinjw  were  held  and  evidence  taken  on  the 
5th  day  of  October,  1914,  and  liisa  upon  the  29th  of  October  and  the 
case  submitted.  The  Commission  being  in  doubt  as  to  whether  or  not 
the  disability  had  ceased  on  the  14th  of  August,  when  applicant  was 
discharged  by  the  physician  in  charge  of  his  case,  took  the  testimony  of 
Dr.  Morton  R.  Gibbons,  medical  director  for  the  Commission,  who,  on 
the  llth  of  November,  prave  as  his  judgment  that  sufficient  time  had  not 
been  allowed  to  elap.se  from  the  date  of  the  first  injury  to  the  discharge 
of  the  patient  by  the  company's  doctor,  to  effect  a  cnre  and  that  the 
second  dislocation  was  attributable  to  incomplete  treatment  of  the  first 
dislocation.  Ina.smuch  as  there  wa.s  no  evidence  introduced  on  behalf 
of  the  defendant  to  .show  that  applicant  had  disregarded  any  instruc- 
tions given  him  by  his  physician  and,  inasmuch  as  defendant  filed,  as 
a  matter  of  record,  a  statement  from  Dr.  II.  G.  Gossage,  dated  August 
14lh.  and  rending  as  follows: 

"Mr.  D.  Kordellos,  employed  as  section  laborer,  who  has  been 

under  treatment,  has  been  discharged  and  is  able  to  resume  his 

work. 

(Signed)  II.  S.  Goss.WB,  JI.  D." 
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this  Commission  is  of  the  opinion  that  the  disability  had  not  ceased 
at  the  time  the  above  i-ertificiitc  was  given  and  that  the  second  injury 
was  in  no  wise  a  seeond  a<;<-ident,  separable  from  the  first,  but  was  an 
incident  to  be  expected  as  a  nwult  of  the  inwunpletc  treatment  for  the 
first  injury  and  conscipicntly  ccnijun sable  as  a  part  of  the  original 
injury.  For  this  reason  an  award  is  made  for  three  and  three  sevenths 
weeks  of  disability  from  and  after  the  fifteenth  day  after  the  happeu- 
ing  of  the  first  accident  and  for  the  east  of  the  emergency  treatment 
furnished  by  Dr.  Anthony  at  \ovato  and  for  the  services  of  the  Xovato 
Sanitarium  for  the  operating  room  and  ana-sthctic,  Hni'mnting  to  the 
sum  of  twenty  dollars. 

A.     J.     Pil.L.SBVRY, 

■\ViLi.  J.  French, 

CommissioHiTs. 

(No.  526— December  12,  1914.) 
(Chapter  11G.  Laws  1913.) 


^7 


io.\8^Empix)ykk'8  Xkcilect  of— Liability  ok 
The  i)eriod  (or  whioh  com|)onBation  in  due  will  not  Iw  dPterniiDed  ti 
■ive  with  the  period  of  actual  dixability  where,  bb  in  this  case,  it  is  rcaaonablj 
certain  that  the  iiijury  was  nRgravated  and  tiie  dJaability  at  least  somewhat 
extPDded,  by  Deglect  on  the  i)art  of  tlie  injured  man  to  follow  the  specific 
directionH  of  the  physician  in  chnree  of  his  treatment. 

The  applicant  was  injured  at  Huntington  Beaeh,  California,  while 
employed  B.i  a  lather.  His  average  weekly  earnings  were  twenty-tive 
didlars  and  ninety-six  cents  ($:i5.9())  and  com  pen  .sat  ion  was  awarded 
for  65  per  cent  thereof,  or  sixteen  dollars  and  eighty-seven  cents 
($16.87),  for  11  period  of  four  weeks.  The  other  facts  are  stated  in  the 
opinion. 

Roy  A.  Porter,  in  propria  persona,  for  Applicant. 
J.  B.  Arnold,  examiner  of  claims,  for  Defendants. 
AVTiilc  one  Roy  A.  Porter,  a  lather,  was  working  upon  a  scaffold,  one 
of  the  ledges  broke  in  the  center  and  the  planks  fell  about  two  feet, 
causing  Porter  to  fall  in  such  a  way  as  to  wrench  his  knee.  This  hap- 
pened about  four  o'clock  in  the  afternoon  of  August  7,  1914.  He 
finished  working  the  rest  of  the  day  tind  worked  about  a  half  hour  on 
the  following  morning,  when  he  had  to  give  up  on  account  of  his  knee 
refusing  to  bend,  lie  received  medical  treatment,  but  by  the  25th  of 
the  month,  synovitis  had  developed.  He  was  told  by  the  physician 
furnished  by  his  employer  to  keep  off  his  foot  and  give  his  leg  rest. 
N'otwith.sfanding  this,  he  made  a  trip  from  Los  Angeles  to  Santa  Cruz 
and  back,  using  crutches  and  giving  his  leg  what  rest  he  could,  keeping 
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off  it  but  getting  around  a  good  deal  on  crutches.  He  did  not  clearly 
understand  that  this  was  contrary  to  the  doctor's  instructions  but  it 
was  clearly  contrary  to  the  instructions  which  the  physician  in  charge 
believed  that  he  gave  to  applicant  and  felt  sure  that  applicant  under- 
stood. Disability  had  terminated  by  the  7th  of  October  but  the  judg- 
ment of  two  physicians,  one  who  treated  him  and  one  who  examined 
him  on  the  14th  of  September,  was  that  if  he  had  kept  ofE  his  feet  and 
remained  at  home  and  had  followed  specifically  the  instructions  of  the 
physician  in  charge  his  disability  would  have  lasted  no  longer  than  six 
weeks  from  the  time  of  the  injury.  Therefore,  an  award  is  made  for 
only  four  weeks'  compensation,  althongh  his  disability  did  not,  iu  fact, 
end  until  more  than  two  weeks  later.  We  think  that  the  insurance  car- 
rier should  not  be  chargeable  for  disability  extendii^  beyond  a  reason- 
able period  where,  as  in  this  ease;  it  is  reasonably  certain  that  the 
injury  was  aggravated  and  the  period  of  disability  at  least  somewhat 
extended  by  neglect  to  follow  the  specific  directions  of  the  physician  in 
charge. 

A.  J,  PiLLSBUBY, 

Will  J.  French, 

Commissioners. 


(No.  538-December  12,  1914). 

<Chnpter  17«,  Laws  1913.) 

PETER    C.\SANE«RI,    Applicant,    vs.    MADRItA    SUGAR    PINE   COMPANY. 

Dvlcndant. 

IriDEPE.NnENT   RlGIITS   OF    ISJUBEP   KMPIJJYEE — PABTIAL    FORFEITUBE The   right   tO 

a  disability  indPiiiDity  Is  induppiideiit  of  the  rislit  to  meiiicol  and  surgical  treat- 
ment. The  latter  rijflit  is  fortcitpd  if,  as  here,  the  injured  roan,  without  warrant, 
forsakes  the  medical  service  offered  by  the  employer. 

In.— Id.— But  the  nght  to  disnbililj'  indemnity  is  not  affected  by  such  forfeiture  o( 
the  right  to  medical  trenlment.  These  rJffhls  lieinR  indeiidideiil,  tlie  injured 
employee's  richt  to  indemnity  is  still  enforclble. 

The  facts  are  stated  in  the  opinion.  A  temporary  total  disability 
was  found  to  have  been  sustained  by  applicant,  and  awarded  compensa- 
tion in  the  sum  of  eight  dollars  and  sixty-five  cents  ((HH.fi'i)  [wr  week 
for  nine  and  six  sevenths  weeks,  or  a  total  of  eighty-five  dollars  and 
twenty-six  cents  (!|t8ri.2«).  The  defendants  were  discharged  from  all 
other  liability. 

E.  A.  Williams,  attorney,  for  Applicant. 

A.  W.  Heavfiirirh,  as.sistimt  manager,  for  Defendant. 
Applicant  Peter  Casanegri  was  working  as  a  Iabor(;r  for  the  Madera 
Sugar  Pine  Company  on  (he  29th  of  June  and  was  riding  npon  the 
freight  ear  carrying  dynamite  when  the  train  began  to  run  backwards 
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and,  upon  becoming  friglitened,  applicant  jumped  from  the  train,  strik- 
ing upon  his  right  hand  and  fracturing  one  of  the  bones  of  the  wrist. 
He  reported  at  onee  to  the  hospital  maintained  by  the  lumber  eompany 
and  the  physician  in  charge  diac^noscd  the  difficulty  as  sprain  without 
fracture  and  yet  prescribed  a  treatment  that  would  be  suitable  if  there 
were  a  fracture.  Casanegri  was  dissatisfied  with  the  treatment  received 
and  went  to  Fresno  where  he  placed  himself  in  the  charge  of  another 
physician  who  treated  him  up  to  the  2l8t  of  September,  when  he  dis- 
charged him  as  cured  or  able  at  least  to  do  light  work.  Applicant 
demanded  compensation  and  the  cost  (tt  medical  and  surgical  treatment, 
which  was  refused,  and  he  file<l  his  application  for  the  adjustment  of 
the  controversy  with  this  Commission  on  the  28th  of  September,  1914. 
A  hearing  was  held  at  Fresno  on  October  9th.  Applicant's  claim  was 
resisted  on  the  ground  that  his  going  away  from  the  lumber  camp  and 
from  the  care  of  the  physician  furnished  by  the  dofendaut  Madera 
Sugar  Pine  Company  relieved  the  defendant  company  from  all  liability 
for  compensation  in  any  form.  There  are  many  employers  who  have 
the  mistaken  idea  that  if  an  injured  employee  does  not  avail  himself  of 
the  medical  and  surgical  treatment  furnished  by  the  ouiploycr  such 
injured  employee  forfeits  not  only  his  right  to  have  paid  on  his  behalf 
the  cost  of  medical  and  surgical  treatment,  but  also  the  disability  indem- 
nity provided  by  the  act.  This  is  an  error.  The  right  to  a  disability 
indemnity  is  independent  of  a  right  to  medical  and  surgical  treatment. 
The  right  to  be  reimbursed  for  medical  and  sui^ical  treatment  does  not 
exist  when,  as  in  this  case,  an  applicant  is  not  warranted  in  forsaking 
the  treatment  that  was  offered  him  by  the  defendant  eompany.  There- 
fore, no  award  is  made  to  the  applicant  for  medical  and  sui^ical  treat- 
ment to  cure  and  relieve  him  from  the  cffi'cts  of  his  disability  but,  inas- 
much as  he  was  disabled  from  the  29th  of  June  until  the  21st  of  Septera- 
litr,  an  award  is  made  for  a  disability  indemnity  covering  such  period 
of  time. 

A.   J.    PniLSBORY, 

Wilij  J.  French, 
Commixsioners. 


(No.  r)39— December  12,  1914.) 

(Chnpter  176.  Laws  191S,) 

JOSEPH    A.    REOU.    Applkant,    vs.    PARAFFINE    PAINT    COMPANY,    and 

GLOBE  INDEMNITY  COMPANY,  De/endanrt. 

Josepli  A.  Reijli,  in  propria  persona,  for  Applicant. 
JI.  L.  Phillips,  for  Defendants. 
The  applicant  claimed  to  have  been  burned  im  the  palm  of  the  hand 
while  working  as  a  fireman  on  tar  vats  for  the  defendant  at  Armona, 
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Kings  County,  and  that  the  bum  had  become  infected.  The  medical 
testimony  taken  was  to  the  effect  that  there  had  been  a  palmar  abscess, 
but  that  there  were  no  indications  of  the  burn.  The  evidence  was 
iosufficient  to  establish  that  the  injury  was  the  result  of  an  accident 
to  said  employee,  and  the  defendant  was  discharged  from  all  liability. 

H.  L.  White, 
Secretary. 


(No.  547— December  12,  1914.) 
(Chapter  ITS.  Laws  1913.) 
FKANK  BRYSON,  Administkatob  of  the  Estate  op  John  Yonkeb.  Deceased, 
Applicant,    vs.    FHEMON'T    LUMBEIl    COMPANY,    Amended    to    DAISY 
GADSBY   STEAMSHIP  COMPANY    (a  cobpobation ) .   and   FRANKFORT 
GENERAL  INSURANCE  COMPANY  (a  cobpobation).  Drfeadonti. 

Frank  Bryson,  administrator,  in  propria  persona,  for  Applicant. 
Frank  11'.  Rowland,  adjuster,  for  Defendants, 
The  application  in  this  easf;  was  filed  by  the  administrator  of  the 
ustate  of  John  Yonker.  deceased.  Death  resulted  from  complications 
growing  out  of  a  fall  from  a  suspended  hook,  into  the  hold  of  the 
employer's  ship,  while  deceased  was  being  swung  aboard  at  El  Se- 
gundo.  Tlie  Commission  awarded  to  the  administrator  five  dollars 
(ifn.OO),  the  total  disability  indemnity  which  had  accrued  during  the 
one  half  week  the  injured  employee  had  lived  after  the  expiration  of 
fifteen  days  from  the  injury.  The  medical,  nursing  and  funeral  bills 
were  also  ordered  paid  by  defendants. 

H.  L.  White, 
Secretary. 


(No.  573— December  12,  1914.) 

(Chapter  176,  Laws  19IS.) 


Medical  Sebvicks — Liability  of  Kmployeb  fob — I/Ien  os  (^mpehbation. — Where, 
as  hero,  the  emplo.ver  is  not  liable  for  medical  services  rendered  an  injured 
eiiipliiyi'c'  lii'oaitxo  of  the  failure  of  said  employed  lo  civc  siilfirient  opportunity 
by  notice  or  deiaasd,  no  lien  can  lie  declared  in  favor  of  the  physician  upon  the 
compensation  due  the  employee. 

In.— In.— Id.— Section  a»,  siiliseflion  (ft)  (2)  of  tiip  m-t  does  nol  Hulhorize  a  lien 
where  the  medical  servicPH  for  wliich  a  lien  is  aought  were  rendered  after  the 
expiration  of  ninety  days  after  the  injury. 

John  E.  Grcfn,  in  propria  persona,  for  Applicant. 
Dr.  C.  T.  Cuttinii,  for  Defendants. 
A  bricklayer,  John  E.  Green,  while  at  work  for  defendant,  E.  P. 
Burke,  at  San  Franci.sco  on  May  li),  1914,  struck  his  elbow  on  an  iron 
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pipe  and  sustained  an  injury  resulting  in  bursitis,  and  the  part 
subsequently  became  infected.  lie  filed  his  application  with  this  Com- 
mission and  issnc  was  raised  as  to  the  cause  and  duration  of  disability. 
It  was  found  that  the  injury  resulted  from  an  accident  which  arose 
out  of  and  in  the  course  of  his  employment,  and  that  the  employer  had 
notice  of  the  accident,  but  that  no  demand  had  been  made  or  facts 
brought  to  his  attention,  sufficient  to  give  him  an  opportunity  to  furnish 
medieal  aid.  The  Commission  found  that  the  applicant  had  sustained 
a  temporary  total  disability  lasting  from  August  2S,  1914,  until  October 
23,  ]91i,  and  that  compensation  was  due  him  for  a  period  of  six  weeks 
in  the  sum  of  one  hundred  twenty-four  dollars,  ninety-eight  cents 
($124.9^),  based  on  65  per  cent  of  the  average  weekly  earnings  of 
thirty-two  dollars  five  cents  ($32.05).  A  deduction  in  the  sum  of 
sixty-two  dollars  forty-nine  cents  (.$62.49)  already  paid  to  appli- 
cant was  ordered  made.  It  was  also  found  that  applicant  was  not 
entitled  to  his  medical  expenses  because  of  his  failure  to  give  notice  that 
medical  treatment  was  necessary. 

H.  L.  White, 
Secretary. 


Note:     Subdequrnt  to  the  tlUng  of  t 

he  nndlnRH  nnd  nwani  ti 

1  this  case   one  ot  the 

phyRlrlnne  employwl  iit  tlie  Instiinoc  ot 

'  tlif  dpfeinlaiit  InituraiH' 

e  company,  applied  to 

order  of  the  C.mmisfllon.  IJecemli*r  -IH. 

1911.  the  raiwns  therel 

'or  belne  that  the  case 

Iipre  were  nc-llJier  fiirnlRlifd  within  the 

nliH-ty  day  period  prov 

Ided  In  BubBcetlon   Co) 

employer  liable  here  to  turnlali  any  medical 

(No.  514— December  23,  1914.) 

(!.   *:.   DkLOXG,   Appliiiiiil    vs.   ABIIIF:   E.   KltEltg.   Drffndanl. 

Accmr.XT  Abisinu  Ovt  <ik  Kmpm)TMbnt— Fi.niuno  of  Fact,— Where  a  chniiffeiir 
liiiK  his  nrni  linikea  while  criinkiuz  his  emplo.ver'R  automobile,  even  Choiish  this 
is  iliiur  iifhT  tiirniiijt  llie  fiir  ililo  Iht'  sarjiiie  fnr  reimirs.  stirh  ai'i-idrnt  arises  out 
i>f  Ml.'  <-iiit)lii.vni>'U(.  but  ilui's  n<it  iM-ciir  in  Ih.'  roiirse  of  il. 

SKHMIE  (iWUViMi  OlT  (IK  AMI  IMIIIKNTAI.  Til  Kmi'Mivmknt.— Spi-tion  12  (a)  C-'l 
iir  the  net  sliDiilil  not  l>i>  iinrrowiy  cnnhitnit'fl.  An  oniiiloyiT  miiKl  ri'imonahly  tM> 
iillowecl  Home  liilitiiile  for  tiie  pxercise  of  iiis  own  jiKlgnient  an  to  when.  iiikI 
liiiw.  he  cnn  lii'st  serve  the  inlerests  of  hiH  i>ni|>loyer. 

In. — Fl.vnlN'n  or  Kact, — AVhere  n  elinuffeiir.  while  wnliiiiK  for  his  master's  mschino 
to  be  repaired  in  a  ear)i;£e.  after  all  contrut  and  responsibility  for  the  work 
in  out  of  hiK  hnuits,  vohinlnril.v  iittempls  to  <-rHnk  the  eniciue.  and  theri<  Ik 
no  interest  of  liis  employer  to  I>p  servetl  in  so  doiiic.  and  no  useful  parpose  to 
he  atlniued,  nnit  his  ami  [r  broken  in  the  attempt — held,  the  act  ia  emdiitotis 
and  iinneri'Mwiry,  and  is  not  a  tiTrirr  sroH-ins  out  of,  ineideufa!  to  or  done  within 
the  course  of  his  empluymcnt  as  such. 

ItEiiEARt.NG — PowKR  ov  CoMMissios — Testimonv  WiTnoirr  Notice  to  Parties,— 
The  act  (section  24.  siili-secllon  a)  expressly  confers  on  the  Commission  th? 
l>o«fL'  to  lake  lestiiiioiiy  without  nnliee  to  either  party. 
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In. — I'oi.icv  or  Couuissjon — Expert  Testimony. — The  power  to  take  testimony 
without  notice  to  the  parties  wilt  be  used  reluctantly  and  almost  never  where 
issue  has  arisen  and  the  evidence  may  be  cooSicting.  Where,  however,  the  issue 
is  simply  one  of  scientific  or  mechanical  fiict,  the-  Coamission  will  select  its  own 
eiperts.  without  notice  to  the  parties,  as  it  sp*h  fit.  Its  policy  is,  however,  to 
submit  the  reports  of  such  experts  to  the  parties,  and  allow  an  opportunity  for 
criticism  before  decision  is  reached. 

In. — When  Granted. — Where  it  appears  to  the  Commission  tliat  any  party  has  made 
a  bona  fide  olfer  of  matt-rial  evidence,  which  could  not  reasonably  he  discovered 
and  presented  at  a  prior  hearinf;:.  or  which  the  parlies  did  not  produce  because 
of  lack  of  opportunity,  lij  failure  to  receive  notice— a  rehearing  will  be  granted 
in  furtherance  of  justice. 

Id. — Id. — Limitation  On.— When  a  rehearing  is  granted  to  receive  further  evidence, 
the  issue  must  be  clear  and  the  evidence  conSned  strictly  thereto. 

The  fat'ts  are  stated  in  the  opinion.  Compensation  was  denied  and 
the  defendant  discharged  from  liability.  Commissioner  French  dis- 
senting. 

W.  P.  Bolavd,  attorney  for  Applicant. 
L.  P.  Slosso7i,  attonicy,  for  Defendant, 
(i.  E.  DeLong  was  ehauffeiir  for  Mrs,  Abbie  Kreba  at  Los  Angeles 
and,  on  the  22d  day  of  June,  siiflFered  the  breaking  of  both  bones  of 
his  right  arm  while  attempting  to  crank  her  automobile.  At  the  time 
of  the  injury  the  automobile  was  in  the  possession  of  Mr.  W.  E.  Bush, 
1701  South  Grant  avenue,  who  maintains  a  garage  and  repair  shop 
for  the  repairing  of  automobiles.  By  direction  of  his  employer,  DeLong 
liad  taken  the  automobile  to  this  garage  on  the  morning  of  the  accident 
for  the  purpose  of  having  certain  valves  ground  and  the  carbon  cleaned 
from  the  ends  of  piston  heads  and  from  the  cylinders  and  to  change 
the  cut-off  cock  from  the  gasoline  tank  and  put  on  another  one  of  dif- 
ferent form.  He  took  the  automobile  to  the  garage  between  7:30  and 
8  o'clock  on  the  morning  of  the  accident  and  was  told  that  he  might 
remain  at  the  garage  until  the  work  was  done  and  was  told  by  his 
employer  that  he  would  not  be  needed  at  home  but  would  be  reached 
if  required  by  telephoning  to  the  garage.  Applicant  remained  at  the 
garage  until  about  a  quarter  past  11  o'clock  and  watched  the  workmen 
take  off  the  hood  and  the  gasoline  tank  and  do  other  work  preparatory 
to  making  the  repairs  required.  The  repair  work  upon  the  machine 
was  in  the  hands  of  Mr.  J.  L.  Ferguson,  mechanician,  who  testifies,  in 
substance,  as  follows:  "I  said  to  Mr.  DeLong,  'Tour  battery  is  out, 
isn't  it?'  I  was  just  going  to  start  the  motor  and  thought  it  was  out. 
He  said,  'I  can  start  it  though.'  I  said,  'You  better  not,  it  will  kick 
you.'  He  says,  'Oh,  I  can  start  it.'  He  did  start  it  and  it  kicked 
him." 

In  answer  to  the  question,  "Was  it  necessary  to  start  it!"  to  get  the 
results,  ilr.  Ferguson's  answer  was,  "The  idea  was  to  run  the  motor 
38—11—11505 
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until  you  used  all  the  gasoline  out  of  the  float  chamber.  It  Is  not 
necessary,  only  it  is  merely  an  extra  precaution  that  we  take  to  prevent 
a  fire.  It  is  left  to  our  judgment  as  to  what  is  best  for  the  car.  He 
did  nothing  else  in  the  course  of  having  the  automobile  repaired  except 
that  one  thing,  to  undertake  to  crank  it." 

In  answer  to  the  question,  "If  Mr.  OeLong  had  not  cranked  it  at 
that  time,  either  yourself  or  some  one  under  you  would  have  bad  to 
crank  It?"  Mr.  Ferguson  said,  "No,  I  would  have  burned  the  carbon 
out  without  that.  The  rca-son  I  spoke  to  him  about  the  battery  was 
because  we  had  a  volt  meter  on  the  dash  and  I  looked  at  the  volt  meter 
and  saw  that  it  registered  zero.  That  showed  that  his  battery  was  out." 
The  foregoing  are  the  circumstances  under  which  the  accident  took 
place. 

Applicant  demanded  compensation  from  his  employer  on  account  of 
the  injury,  which  demnad  was  refused  and,  on  the  18th  day  of  Sep- 
tember, an  application  was  filed  with  this  Commission  to  adjust  the 
controversy. 

Defendant  resists  the  claim  on  the  grounds ; 

1.  That  the  accident  did  not  arise  out  of  or  happen  in  the  course  of 
the  applicant's  employment  by  defendant  as  chauffeur. 

2.  That  the  chauffeur  was  a  household  domestic  servant  and  there- 
fore not  under  the  provisions  of  the  act. 

It  is  not  necessary  for  the  determination  of  this  cause  to  decide  the 
issue  as  to  whether  or  not  a  chauffeur  is  a  household  domestic  servant, 
although  this  Commiaaion  has  made  a  ruling,  not,  however,  equivalent 
to  a  decision,  that  a  chauffeur  does  not  come  within  the  excepted  class 
of  household  domestic  servants. 

We  are  of  the  opinion  that  the  accident  may  properly  be  regarded 
as  arising  out  of  the  employment  iua.smuch  as,  if  he  had  cot  been 
defendant's  chauffeur  and  therefore  intimately  connected  with  thp 
care  of  the  car,  he  would  not  have  been  subjected  to  this  danger. 

The  determinative  issue  is  as  to  whether  or  not  the  accident  happened 
while  the  injured  employee  was  performing  a  "service  gromng  out  of 
and  incidental  to  his  employment  and  is  acting  within  the  course  of 
his  employment."  _ 

This  depends  largely  upon  the  character  of  the  service  which  he 
undertook  to  render  at  the  time  of  the  injury.  We  do  not  feel  that 
the  issue  of  "incidental  to  and  within  the  course  of  the  employment" 
should  be  narrowly  construed.  Etnployees  are  human  beings.  They 
are  not  fitted  to  run  in  a  specific  groove  as  parts  of  machines  frequently 
are,  but  must  be  allowed  some  lalitndo  for  the  exercise  of  their  own 
judgments  as  to  when  and  how  they  can  best  serve  the  interests  of 
their  employers.     It  may  be  stated  generally  that  employees  may  ordi- 
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narily  do  those  things  which  a  ratiOQal  person  reasonably  may  do  while 
engaged  in  employment,  without  taking  them  from  under  the  protec- 
tion of  the  Workmen's  Compensation,  Insurance  and  Safety  Act. 

This  car  was  in  the  custody  and  control  of  the  owner  of  the  repair 
shop  and  he  and  not  the  applicant  was  responsible  for  the  welfare  of 
the  oar  while  in  his  custody,  and  yet  it  would  have  been  the  duty  of  the 
chauffeur,  if  he  saw  that  a  careless  workman  was  doing  something  which 
placed  the  car  in  serious  jeopardy  from  fire,  either  to  remonstrate 
against  the  misconduct  of  such  employee  or  the  owner  of  the  garage, 
or  to  himself  obviate  the  risk.  This  would  not,  however,  warrant  his 
meddlesome  interference  with  the  work  of  repairing  the  ear  or  volun- 
teering to  perform  an  act  which  stood  in  no  way  to  benefit  the  owner 
of  the  car.  The  issue,  therefore,  seems  to  hinge  upon  whether  or  not 
there  was  any  real  risk  of  fire  injuring  the  car  if  the  mechanician  in 
charge  of  the  repairs  should  proceed  to  burn  out  the  carbon  without 
starting  the  engine  and  exhausting  the  gasoline  in  the  float  valve  before 
applying  heat  to  the  piston  and  cylinders  of  the  engine. 

The  testimony  taken  at  the  hearing  did  not  make  this  issue  clear  and 
therefore  this  Commission  appointed  its  investigator,  Monroe  C.  Kidder, 
special  referee  to  take  the  testimony  of  an  expert  in  regard  to  the  risk 
of  making  the  repairs  indicated  without  starting  the  engine  and  burning 
out  the  gasoline  in  the  float  chamber.  To  this  end,  the  testimony  of 
Tony  Stevens,  foreman  for  the  Pacific  Tasicab  Company  of  California, 
was  taken  by  the  referee  and  copies  pent  to  the  parties  and  their  attor- 
neys. In  substance,  his  testimony  is  as  follows:  "It  is  not  necessary 
to  start  the  engine  to  use  up  the  gasoline  in  the  float  chamber  in  the 
carbureter,  first,  because  all  carbureters  are  provided  with  pet  cocks  to 
■  drain  the  float  chamber  and  the  carbureter ;  second,  it  was  not  neces- 
sary to  start  the  engine  and,  even  though  the  engine  be  started,  it  could 
not  use  all  the  gasoline  in  either  the  carbureter  or  the  float  chamber. 
The  gasoline  must  be  at  a  certain  height  in  the  float  chamber  in  order 
to  run  the  engine.  The  float  chamber  holds  about  half  a  pint  of  gaso- 
line and  at  about  half  the  height  of  the  float  chamber  there  is  a  little 
opening  permitting  the  gasoline  to  flow  into  the  carbureter.  When  the 
gasoline  gets  below  this  level  in  the  float  chamber  the  engine  will  stop 
although  there  is  still  some  gasoline  in  both  the  carbureter  and  the  float 
chamber,  hut  not  enough  to  endanger  the  car  in  any  way  provided  the 
gasoline  tank  is  taken  off."  The  evidence  shows  that,  in  this  case,  the 
gasoline  tank  had  been  taken  off  before  applicant  undertook  to  crank 
the  ear. 

It  would  appear  from  this  evidence  that  the  volunteer  service  of  appli- 
cant in  undertaking  to  crank  the  engine  would  serve  no  useful  purpose. 
The  car  was  in  no  danger  from  the  gasoline  in  the  float  chamber  and 
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even  if  it  were,  the  starting  of  the  engine  could  not  have  removed  all  of 
the  gasoline  in  the  float  chamber  and  whatever  risk  there  was  would 
still  remain. 

In  view  of  the  foregoing  facia,  this  Commission  finds  that  the  act 
of  DeLong  in  undertaking  to  crank  the  engine  was  gratuitous  and 
unnecessary  and  in  no  proper  sense  &  performance  of  a  service  growing 
out  of,  incidental  to,  or  in  the  course  of  his  employment  as  ebaufFeur. 

A.   J.    PiLLSBUKT, 

Harris  "Weinstock, 
Commissione  rs. 

NoTB. — The  applicant  iielUlunefi  (or  a  rehearlr 

ary  30lh  a  rehearing  wne  BrantPd  hv  order  of  I.,- 

panylnK    the   order    grantlnK    the    rehearinK    Is   aa    follows: 

The  only  material  issues  raised  in  the  application  for  a  rehearing  in 
this  proceeding  are  that  the  Commission  acted  in  excess  of  its  powers  in 
having  its  referee  take  testimony  without  prior  notice  to  either  party, 
and  that  the  applicant  has  further  evidence  which  could  not  reasonably 
have  been  discovered  and  presented  at  the  prior  hearing,  to  rebut  the 
testimony  taken  by  stieh  referee. 

The  power  of  the  Commission  to  take  testimony  without  notice  to 
either  party  is  expressly  conferred  by  section  24  (a)  of  the  "Workmen's 
Compensation,  Insurance  and  Safety  Act,  which  reads  in  part  as 
follows : 

"  •  "  •  but  the  commission  may,  u-Uh  or  without  notice  to 
either  parly,  cause  testimony  to  be  taken,  or  inspection  of  the  prem- 
ises where  the  injury  occurred  to  be  made,  •  •  •  the  testi- 
mony so  taken  and  the  result  of  any  such  inspection  or  examination 
to  be  reported  to  the  commission  for  its  consideration." 

The  power  of  the  Commission  to  take  testimony  without  notice  to 
either  party  is  one  which  the  Commi.-^sion  is  not  disposed  to  take  advan- 
tage of  in  any  ease  where  possible  injustice  might  be  done.  It  is  almost 
never  exercised  where  testimony  is  to  be  taken  as  to  the  circumstaDces 
of  an  accitient  or  as  to  other  issues  where  the  evidence  may  be  conflicting. 
Where,  however,  the  only  question  upon  which  the  Commission  desires 
information  is,  as  in  the  present  ca-se,  of  scientific  or  mechanical  infor- 
mation, the  Commission  feels  no  reluctance  in  selecting  its  own  experts 
and  in  taking  testimony  from  them  without  prior  notice  to  either  side. 
In  all  such  cases,  however,  it  is  the  policy  of  the  Commission  to  mail  a 
copy  of  such  reports  embracing  the  information  secured  to  all  parties 
interested  in  the  proceeding,  so  that  they  may  have  an  opfwrtunity  to 
reply  to  or  controvert  such  testimony  before  a  decision  is  reached. 

In  the  present  case  it  appears  that  the  records  of  this  Commissioo 
fail  to  show  that  a  copy  of  Mr.  Kidder's  report  was  sent  to  the  applicaot 
or  his  attorneys  before  the  rendering  of  the  decision.     It  is  inferable 
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from  the  application  for  a  rehearing  that  tlie  applicant  did  not  know 
of  the  testimony  in  sufFicieat  time  to  prepare  a  reply  before  a  decision 
was  reached.  To  avoid  possible  injustice,  therefore,  the  Commission  is 
of  the  opinion  that  a  rehearing  should  be  granted.  The  testimony  at 
such  rehearing  is  to  be  limited,  however,  to  the  exact  point  covered  by 
the  referee's  report  above  referred  to,  namely,  as  to  whether,  at  the 
time  of  his  injury,  the  applicant  undertook  to  crank  the  automobile 
because  of  the  imminent  danger  of  destruction  of  his  employer's  car  by 
fire  if  the  mechanics  entrusted  with  its  repair  were  allowed  to  continue 
to  make  such  repairs  according  to  their  own  judgment. 

A.  J.   PiLLSBURYj 

"Will  J.  French, 

Commission  ers. 

Note — On  January  16,  191S,  the  applicant  nied  his  petition  tor  a  rehearing  upon 
the  KTOund  that  he  was  talien  by  BUtTJriHe  by  the  CommlsBion's  employing  Its  own 
inveBtlRator  to  determine  certain  meohunlcn!  questions  involved  in  the  proceeding 
and  that  (he  report  of  such  Investigator  was  Incorrect.  The  applicant  offering 
further  testimony  which  could  not  reasonably  liave  been  produced  at  the  earlier 
hearing,  the  petition  for  a  rehearing  was  granted  and  further  testimony  taken  at 
}mb  Angeles.  Thereafter  the  Commission  procured  further  Information  upon 
mechanical  Issues  Involved  through  the  report  of  Its  investigator  and  on  April  IB. 
ISIG.  after  the  filing  of  briefs  by  the  parties  to  the  procecdInR.  rendered  Its  decision 
oonflmilng  the  original  Dndlngs  and  award.     The  following  opinion  was  entereil. 

OPINION  ON  REHEARING. 

This  cause  came  im  for  rehearing  before  the  Industrial  Accident  Com- 
mission of  the  State  of  California  at  its  offices  in  Los  Angeles  on  Thurs- 
day, the  11th  day  of  February,  1915,  the  issue  being  as  to  whether  or 
not,  at  the  time  of  the  accident  complained  of,  the  applicant  undertook 
to  crank  the  automobile  of  his  employer,  Mrs.  Abbie  E.  Krehs,  in  the 
Delief  that  in  so  doing  he  wa.s  safeguarding  his  employer's  property 
from  .substantial  risk  of  being  injured  by  fire  and  was  justified  by  the 
fact  in  so  believing. 

Much  testimony  was  taken  and  expert  investigations  were  made  by 
order  of  the  Commission  to  detenninc  whether  or  not  there  was  danger 
of  the  ear  Iwing  consumed  by  fire  if  the  burning  out  of  the  carbon  in 
the  cylinder  heads  of  the  engine  were  undertaken  without  first  exhaust- 
ing the  gasoline  in  the  float-chamber. 

Having  fully  considered  the  evidence  the  Commission  is  of  the  opinion 
that  the  car  was  in  no  substantial  danger  of  being  injured  by  fire  while 
the  engine  cylinders  were  being  burned  out  without  fir.st  exhausting  the 
gasoline  in  the  float-chamber,  and,  furthermore,  the  Commission  is  of 
the  opinion  that  the  contention  of  applicant  that  he  undertook  to  crank 
the  automobile  in  the  belief  that  he  was  safeguarding  his  employer's 
property,  was  an  afterthought  and  was  not  in  his  mind  at  the  time  of 
cranking  the  machine,  but  that  he  cranked  the  machine  merely  to  render 
a  friendly  service  to  the  mechanician  to  whose  charge  the  machine  had 
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beeo  committed  for  the  purpose  of  making  the  repairs  necessary,  such 
as  burning  out  the  cylinders  and  grinding  the  valves. 

The  issue  is  confessedly  a  close  one,  but  all  things  considered  the 
Commission  is  of  the  opinion  that  applicant  has  not  discharged  the 
burden  resting  upon  hira  to  prove  that  he  was  "injured  while  per- 
forming a  service  growing  out  of  and  incidental  to  his  employment  and 
while  acting  within  the  course  of  his  employment". 

For  the  foregoing  reasons  the  decision  rendered  on  the  23d  day  of 
December,  1914,  is  hereby  confirmed. 

A.  J.   PlLLSBURT, 
Harris  Wbinstock, 
Commissioners. 


(No.  307— December  28,  1914.) 

(Chapter  1T6,  L^ws  1913.) 
A.  R.  MYERS.  Applicant,  vb.  HAZET,  GOLD  MINING  COMPANY,  Defendant. 
A.  R.  Myers,  in  propria  persona,  for  Applicant. 
C.  F.  Kimball,  attorney,  for  Defendant. 
The  applicant  herein,  a  boss  carpenter,  on  January  4,  1914,  fell  from 
the  roof  of  a  building  at  French  Gulch  while  employed  by  the  Hazel 
Gold  Mining  Company  and  suffered  a  fracture  of  the  left  wrist.  The 
resulting  disability  was  temporary  but  total,  and  lasted  nntil  Novem- 
ber 9, 1914.  Compensation  in  full  for  this  period  was  paid  and  medical 
and  surgical  services  furnished  by  the  defendant.  The  applicant  was 
found  to  be  temporarily  and  partially  disabled  from  and  after  Novem- 
ber 10,  1914,  and  it  was  not  pos.sible  to  determine  the  duration  of  this 
condition.  For  this  reason  an  indemnity  of  fourteen  dollars  and  fifty- 
two  cents  ($14.52)  per  week  was  ordered  paid  each  week,  beginning 
with  November  11,  1914,  until  the  termination  of  disability  or  the 
further  order  of  the  Commission. 

H.  L.  White, 
Secretary. 


„   „   ._   ^ermonent    dlnablUty   could    be 

computed,  the  Industrial   Accident  Commission  on  February   ZT.   lltlS.  gave  notice  of 
tta  Intention  to  amend  the  flndlnss  and  award  to  change  the  total  disability  found 


from  that  of  temporary  partial  to  permanent 
accorillnely    entered    on    March    17,    1»16.    granting    a 
equalllnc  46   per  cent  of  total  dlBabillly  and  aliowinB  c 


■llnely    entered    i 
-line  46   per  cent   .-..    

eighty    weeks.     The    total    compensation    awarded   was    three    t 

Jred  and  thirty-five  dollars   Ct3,73G.0O>.  to  be  paid  at  the  rate  of  twenty  dollars 
seventy-live   rents  p«r   week.     Full   credit   was  glveh   for   payments  previously 
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(No.  367— December  28,  1914.) 

(Chapter  17fl.  Ijiws  1913.) 
L.  H.  PEILING,  Applicant,  vs.  H.  HANSON  iND  FRKD  BECKER,  Defendanti. 
L.  H.  Feilingl  in  propria  persona,  for  Applicant. 
Fred  Becker,  in  propria  persona,  for  Defendants. 
"While  the  applicant  herein,  a  laborer,  was  in  the  employ  of  H.  Han- 
son and  assisting  to  move  a  house  in  San  Francisco  on  June  15,  1914, 
his  fingers  were  caught  and  crushed  between  a  rope  and  the  capstan 
upon  which  the  rope  was  being  wound.     By  reason  of  the  accident,  a 
temporary  total  disability  was  sustained  until  August  13,  1914,  for 
which  the  Commission  awarded  the  sum  of  fifty-eight  dollars  and  ninety 
cents  ($58.90)  as  compensation.     The  reasonable  medical  and  surgical 
expenses  incident  to  the  injury  were  ordered  paid,  upon  being  approved 
by  the  Commission.     Defendant  Beclfer,  the  owner  of  the  house,  and 
with  whom  defendant  Hanson  had  contracted,  was  found  jointly  liable 
as  a  principal  for  the  compensation  awarded. 

H.  L.  WnrrB, 
Secretary, 


(No.  447— December  28,  1914.) 

(Chapter  176,  r..aWB  1913.) 

nOHERT  McCOT,  Applicaai.   vs.   C.  A.   KIItKPATRICK  and  L.   A.  SICKLES. 

AND  FIDELITY  AND  UErOSIT  COMPANY  OF  MARYLAND,  Delendaati. 

INDEPESDENT  CoN'TBACTOB  OR  Esipr.<)YEf: — NoT  I>EFiseD. — Thc  Commissiou  finds 
it  impossible  to  lay  down  a  hard  and  fast  genpral  rule  or  to  prescribe  a  definite 
Bcheme  of  fads  by  which  the  stntiis  of  men  working  and  contracting  together 
can  be  definitely  ilefined  in  all  cases  as  employee  or  independent  contractor. 

^o. — Detebh I. NATIVE  FsATtTREs. — Each  case  mnst  depend  upon  its  own  facts  and  no 
one  feature  of  the  relation  found  is  determinative,  but  all  must  be  taken 
together. 

In.— FiNDiNo  OF  Fact— Teambtek  ah  Indepbndent  Coktractoh. — The  circum- 
stances of  this  case,  to  wit,  that  thc  teamsfor  was  to  be  paid  per  load  for  one 
definite  service,  proiluciuK  one  agreed  result ;  that  he  had  full  control  of  his 
team,  his  time,  hts  methods  of  work,  as  to  whether  or  not  be  ^onld  hire  help 
and  of  all  details,  iviii'pt  as  tu  what  was  to  be  hauled:  that  teaming,  as  such, 
was  his  regular  bnsineKs.  indnx'n'h'nl  and  disiinclive  from  the  rcmilar  business 
of  his  principals:  that  he  Kupplinl  and  controlled  the  entire  means  of  produciog 
the  result  which  he  was  to  be  ijaiil  for — these  circumstanceji  are  found  to  deter- 
mine this  teamster  lo  lie  n  contractor,  and  not  an  employee  as  defined  by  sec- 
tions l.S  and  14  of  thc  act. 

The  facts  are  stated  in  the  opinion,  and  for  the  reasons  therein  stated, 
compensation  was  denied  and  defendants  discharged  from  liability. 
Commis-sioner  A.  J.  Pillsbury  dis,scnted,  in  an  opinion  filed  and  printed 
herewith. 
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Robert  McCoy,  in  propria  persona,  for  Applicant, 

C.  A.  Kirkpairick   and   L.   A.   Sickles,  in   propria  persona,   for 
Defendants. 

D.  F.  Conway,  attorney,  for  Defendant  Fidelityand  Deposit  Com- 
pany of  M'arj'land. 

On  or  about  the  first  of  May,  1914,  the  defendants,  C.  A.  Kirkpatrick 
and  L.  A.  Sickles,  entered  into  a  copartnersliip  for  the  conduct  of  a 
hotel  and  summer  resort  at  Camp  Wishoa  on  the  Middle  Tule  River, 
in  Tulare  County.  In  the  course  of  the  conduct  of  this  enterprise  it 
was  necessary  to  have  transported  from  Springville,  the  end  of  the 
railroad,  a  distance  of  about  fourteen  miles,  certain  lumber,  furni- 
ture, groceries  and  other  supplies,  to  .said  Camp  Wishon.  To  this  end, 
the  applicant,  Robert  McCoy,  who  owns  four  mules,  a  wagon  and  other 
appliances,  was  engaged  to  haul  th(«e  goods  from  Springville  to  Camp 
Wishon,  It  was  anticipated  at  the  time  that  this  employment  would 
last  six  or  seven  days,  but  on  the  second  day,  while  attempting  to  pass 
a  stage  at  a  narrow  point  in  the  grade,  the  grade  caved  off,  the  wagon 
overturned  and  McCoy  jumped  down  the  hill  to  escape  the  wreck, 
struck  upon  his  feet  and  then  fell,  r<;eeiving  a  severe  injury  to  his  left 
knee,  and  other  sprains  and  contusions.  He  demanded  compensation 
for  his  disability,  which  compensation  was  refused  by  the  defendant 
Fidelity  and  Deposit  Company  of  Maryland,  the  insurance  carrier  for 
Kirkpatriek  and  Sickles,  on  the  grounds  following: 

1.  That  McCoy  was  at  the  time  of  the  injury  an  independent  con- 
tractor and  not  an  employee  within  the  meaning  of  the  Workmen's 
Compensation,  Insurance  and  Safety  Act. 

2.  That  McCoy's  employment,  if  there  was  employment,  was  CAsual 
only  and  not  in  the  vsiial  course  of  the  business  of  Kirkpatriek  and 
Sickles. 

The  CQutroversy  involves  issues  of  great  nicety  and  of  importance  to  a 
large  class  of  worthy  citizens  of  this  State  who  earn  their  livelihood  and 
support  their  families  by  their  own  industry,  supplemented  by  the 
ownership  of  teams.  That  is,  there  are  probably  many  thousands  of 
men  in  this  State  wliose  only  capital  consists  in  a  team  and  whose  only- 
power  of  earning  lies  in  working  with  that  team  in  whatever  employ- 
ment they  may  find. 

A  portion  of  these  team  owners  arc  draymen  or  expressmen  who 
hold  themselves  out  as  such  and  whose  services  are  obtainable  by  any 
and  all  perstms  for  the  performance  of  special  commissions  lasting  only 
a  short  time,  generally  delivering  parcels  or  loads,  but  without  any 
continuity  of  employment  beyond  a  few  hours  or  it  may  be  a  few 
minutes. 
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Then  there  is  a  large  number  of  team  owners  who  hire  out  wherever 
they  can  get  work  on  jobs  that  last  from  a  few  hours  to  many  days  or 
weeks,  and  perhajra  for  months. 

It  may,  we  think,  be  conceded  that  the  class  which  may  be  known  as 
draymen  or  expressmen  are  independent  or  self -employing  employers 
or  contractors,  and  not  employees  within  the  meaning  of  section  14  of 
the  Workmen's  Compensation,  Insurance  and  Safety  Act,  but  with 
reference  to  the  second  class,  the  class  to  which  applicant  JlcCoy  belongs, 
the  issue  is  not  so  easily  determined. 

Applicant  was  not,  in  the  opinion  of  this  Commission,  subject  to  the 
compensation  provisions  of  the  Workmen's  Compensation,  Insurance 
and  Safety  Act  as  an  employee  "in  service  under  any  appointment  or 
contract  of  hire"  as  provided  in  section  13  of  the  act.  The  terms 
"employer"  and  "employee"  are  defined  by  said  sections  13  and  14 
for  the  guidance  of  the  Commission.  The  language  used  in  both  these 
sections,  "in  service,"  undoubtedly  contemplates  the  relation  of  master 
and  servant,  so  that  the  definition  of  master  and  servant,  contained  in 
section  2009  of  the  Civil  Code  of  this  State,  may  be  consulted  by  way  of 
construing  sections  13  and  14  of  the  ai-t.     This  definition  is  as  follows: 

"A  servant  is  one  who  is  employed  to  render  personal  service 
to  his  employer,  otherwise  than  in  pursuit  of  an  independent  call- 
ing, and  who,  in  such  service,  remains  entirely  under  the  control 
and  direction  of  the  latter,  who  is  called  his  master." 

In  the  opinion  of  the  Industrial  Accident  Commission,  applicant  was 
an  independent  contractor.  lie  charged  defendants  Kirkpatrick  and 
Sickles  six  dollars  for  carrying  a  load  for  the  round  trip  from  Spring- 
ville  to  Camp  Wishon.  This  was  estimated  to  be  a  day's  work. 
Applicant  stated  that  he  was  to  furnish  everything,  provide  the  feed 
for  his  team,  keep  up  all  the  repairs,  and  board  himself.  The  testimony 
further  on  states  that  defendants  did  not  have  a  specified  amount  of 
hauling  to  do,  but  that  applicant  was  to  perform  whatever  work  had  to 
be  done  in  hauling  supplies.  lie  testified  that  he  could  have  stopped 
work,  if  necessary,  to  make  repairs. 

Defendant  C.  A.  Kirkpatrick  testified  that  "McCoy  said  he  would 
eharce  six  dollars  ($6.00)  a  day  and  he  would  make  one  trip  a  day 
for  that  price.  He  was  to  get  si.\  dollars  ($6.00)  for  each  load  that  he 
hauled." 

Defendant  L,  A.  Sickles  testified  as  follows: 

"My  understanding  was  that  JUCoy  was  to  haul  a  good  reasonable 
load  a  day,  for  which  he  was  to  be  paid  six  dollars  ($6.00),  and  he 
was  to  furnish  everything  for  the  work," 

Those  statements  clearly  indicate  that  there  was  a  verbal  contract 
between  the  parties  at  interest.  Applicant  had  full  control  over  the 
horses  and  wagon.     He  testified  that  he  was  to  receive  the  six  dollars 
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a  day  for  the  one  load,  which  testimony  is  corroborated  by  defend- 
ants Kirkpatriek  and  Sii^kles.  It  is  our  belief  that  if  heavy  rains  had 
interfered  with  applicant  McCoy's  operations,  and  it  took  three  days 
to  make  a  round  trip,  that  he  would  still  have  received  the  six  dollars. 
The  testimony  shows  that  the  sis  dollars  were  for  one  round  trip. 
If  the  roads  were  in  such  a  condition  that  it  would  have  taken  appli- 
cant three  days  to  make  the  trip,  our  understanding  is  that  he  would 
have  received  six  dollars  for  the  three  days  and  not  eighteen  dollars  for 
the  three  days.  The  absence  of  any  indication  that  applicant  was  an 
employee,  either  under  the  terms  of  the  act  or  as  an  employee  as  is 
generally  understood,  warrants  our  finding  that  he  was  an  independent 
contractor. 

While  we  desire  to  be  "liberal"  in  our  rulings,  yet  if  we  believe  that 
an  applicant  is  an  independent  contractor  and  not  an  employee,  then 
the  law  makes  it  mandatory  upon  us  to  find  against  him. 

It  will  be  impossible  to  lay  down  any  hard  and  fast  rule  in  considering 
such  cases  as  the  one  under  discussion,  because  our  experiences  convince 
us  that  usually  the  circumstances  surrounding  each  case  vary.  The 
evidence  would  indicate  that  there  was  no  control  over  the  applicant 
involved  in  the  contract,  that  he  could  load  on  his  wagon  what  his  mules 
could  walk  along  with  easily,  that  he  might  start  at  such  time  as  he 
pleased,  and  return  when  he  pleased,  no  matter  at  what  time  his  trip 
ended. 

Had  he  been  an  employee,  all  of  his  time  during  the  working  hours 
would  have  belonged  to  his  emplojer,  and  if  he  had  done  other  work 
in  this  time,  his  employers  would  have  been  entitled  to  whatever  com- 
pen.sation  he  received;  but  it  is  plain  from  the  evidence  that  after 
having  carried  the  one  load  agreed  to  per  day,  he  was  at  liberty  to 
carry  other  freight  or  passengers  for  anybody,  on  any  terms  he  might 
fix,  and  such  earnings  would  belong  to  him,  and  not  to  the  defendants. 
This  in  itself  would  make  it  plain  that  he  was  not  in  the  employ  of  the 
defendants,  but  simply  rendered  them  a  service,  thus  taking  him  oat 
of  the  rank  of  an  employee  and  putting  him  among  self-einploying 
workers. 

To  construe  the  law  otherwise  would  mean  seriously  to  militate  against 
Ihe  employment,  on  the  part  of  the  public,  of  such  self -employing 
workers  as  was  the  applicant.  To  illustrate:  If  the  choice  was  offered 
a  customer  to  employ  a  drayman  who  operated  several  conveyances  and 
employed  several  teamsters,  or  to  employ  self-employing  draymen,  it 
must  be  plain  that  such  customer  would  give  every  preference  to  the 
former,  and  would  avoid  giving  his  busina's  to  the  latter,  for  fear  that 
if  such  self-employing  drayman  was  injured  while  performing  a  service 
for  said  customer,  the  customer  would  be  liable,  whereas,  by  employing 
the  drayman  having  several  assistants  the  customer  would  be  free  from 
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such  liability.  This,  in  the  end,  could  only  mean  that  the  self -employing 
drayman  will  be  driven  ont  of  business,  since  no  customer  would  care  to 
invite  needless  liability. 

The  testimony  also  shows  that  applicant  McCoy  was  engaged  in  the 
business  of  hauling,  that  he  owned  his  own  team,  and  hired  himself  out 
for  all  kinds  of  hauling  jobs  to  anyone  requiring  his  services,  and  that 
it  was  a  mere  incident  that  he  charged  a  per  diem  rate  for  his  services, 
in  place  of  a  flat  amount  for  a  certain  volume  of  work. 

The  usual  test  as  to  whether  a  man  is  an  independent  contractor  or 
an  employee  is  that  an  independent  contractor  is  a  person  employed  in 
the  exercise  of  an  independent  and  distinct  employment,  and  not  in  the 
immediate  control  or  supervision  of  the  employer.  It  may  be  otherwise 
stated  as  a  person  who  is  not  under  the  control  or  direction  of  the 
employer,  but  is  acting  in  pur.suit  of  an  independent  calling.  The  best 
specific  legal  test  is  whether  the  employer  can  exercise  control  over  the 
details  of  the  work  of  the  employee.  Usually  one  who  is  skilled  or 
trained  in  a  particular  line  is  apt  to  be  an  independent  contractor. 
For  instance,  if  the  skill  is  professional,  as  a  physician,  lawyer  or 
dentist,  it  i.s  almost  a  foregone  conclusion  that  he  is  an  independent 
contractor.  If  the  man  be  a  skilled  mechanic,  the  fact  is  merely  sig- 
nificant but  not  conclusive.  Unskilled  labor  is  rarely  performed  under 
independent  contract.  If  a  person  supplies  his  own  apparatus,  such 
as  tools,  a  shop,  factory  or  a  team,  this  fact  tends  to  show  that  he  is  an 
independent  contractor.  Nearly  always  a  man  carrying  on  work  in 
his  own  shop  conies  under  this  heading.  If  he  does  work  with  his  own 
team,  the  fact  is  of  some  importance,  but  is  not  necessarily  conclusive. 

One  of  the  important  factors  in  determining  employment  is  whether 
a  person  has  the  right  to  employ  others  to  help  him.  In  the  case  at 
isisue,  there  is  no  doubt  that  applicant  McCoy  could  have  hired  a  man 
to  assist  him.  It  would  have  made  no  difference  to  the  defendants. 
They  were  called  upon,  under  the  verbal  contract,  to  pay  six  dollars 
per  load,  and  whether  one,  two  or  more  men  were  employed  in  deliver- 
ing the  load  was  immaterial  to  defendants. 

Here  is  an  excerpt  from  the  testimony  that  deserves  consideration : 

"After  the  accident  I  had  my  team  turned  ont  to  pasture,  but  later 
on  rented  them  out  to  Charles  Duncan  to  pack  back  into  the  mountains. 
I  could  not  do  hauling,  for  the  reason  that  I  could  not  load  or  unload. 
Could  drive  a  team,  but  it  would  not  pay  me  to  hire  a  man  to  load  and 
unload."  It  appears  from  this  that  applicant  considered  himself  to 
be  in  the  hauling  business  and  free  to  hire  men  to  help  him  and  anyone 
so  employed  would  be  one  of  the  applicant's  employees.  Another  fact 
shown  by  the  testimony  is  that  applicant  had  been  hauling  more  or  less 
for  several  years,  but,  he  added,  "It  has  only  been  during  the  past 
year  that  I  have  made  a  business  of  it. "     At  other  times  applicant  hired 
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out  his  team  to  plow.  This  indicates  an  inteation  to  distinguish  between 
carrying  on  a  business  of  teaming  and  hiring  himself  and  team  out  as  an 
employee. 

It  appears  strongly  to  us  that  the  preponderance  of  evidence  is  in 
favor  of  applicant  being  an  independent  contractor,  a  man  en^ged  in 
the  business  of  teaming  as  a  business,  and  not  In  fact  controlled  as  to  the 
details  of  his  work  by  the  defendants. 

Inasmuch  as  it  is  the  deeision  of^the  Commission  that  applicant  McCoy 
was   an   independent   contractor,   and   therefore   not  an   employee  of 
defendants  Kirlipatrick  and  Sickles  at  the  time  of  the  accident,  it  is 
not  essential  that  the  issue  of  casual  employment  should  be  determined. 
Will  J.  French, 
Harris  Weinstock, 
Commissioners. 


I  dissent  from  the  foregoing  opinion,  for  the  reasons  following: 

It  has  been  the  policy  of  this  Commission,  in  construing  the  provisions 
of  the  Workmen's  Compen.sation,  Insurance  and  Safety  Act,  to  con- 
strue its  terms  liberally  with  the  purpose  of  making  its  benefits  as  inclu- 
sive as  reasonably  may  be,  rather  than  strictly  with  the  purpose  of 
depriving  as  many  as  possible  of  the  benefits  of  the  act.  This  attitude 
on  the  part  of  the  Commis.sion  is  justified  by  the  purpose  of  the  act, 
which  is  to  promote  the  general  welfare  of  the  people  of  this  State  by 
a  form  of  industrial  insurance  required  to  be  assumed  by  employers  to 
protect  the  general  interests  of  the  people  in  the  event  of  industrial  acci- 
dents, by  making  it  unnecessary  that  persons  injured  through  such 
accidents  shall  become  piiblic  charges.  I  feel  that  my  associates  have, 
in  this  instance,  unwittingly  departed  from  this  most  salutary  and  well 
justified  rule  of  interpretation. 

Defendant  is  clearly  right  in  affirming  tliat  the  benefits  of  the  Work- 
men's Compensation,  lasuraiiee  and  Safety  Act  are  not,  by  the  terms  of 
such  act,  conferred  upon  independent  contractors  but  only  upon 
employees,  and  therefore  the  only  issue  involved  in  this  part  of  the 
controversy  is  as  to  whether  or  not  McCoy  was  an  independent  con- 
tractor or  an  employee. 

Defendant  holds  that  an  independent  contractor  is  one  who,  in  the 
exercise  of  a  distinct  trade  or  craft  or  bnsineas,  undertakes  to  do  a 
certain  work  without  submitting  himself  to  the  control  of  the  employer 
in  respect  to  the  details,  and  that  the  case  of  McCoy  comes  clearly 
within  this  definition. 

While  the  element  of  control  is  frequently  the  determining  factor  in 
such  employment  it  is  not  tiie  only  one.  There  is  also  the  issue  as  to 
whether  the  person  in  question  is  one  skilled  in  a  particular  line. 

If  the  person  in  question  supplies  his  own  apparatus,  such  as  tools,  a 
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shop  or  factory,  this  fact,  as  pointed  out  by  my  associates,  tends  to  show 
that  he  is  an  independent  contractor.  A  person  carrying  on  work  in 
his  own  shop  is  practically  always  such,  and  yet  this  is  by  no  means 
conclusive,  for  any  worker  may  hire  out  himself,  together  with  his  tools 
or  equipment,  there  being  either  a  specific  or  implied  contract  that  he 
is  to  receive  for  himself  the  reasonable  value  of  his  own  services,  and 
for  his  tools  or  equipment  their  reasonable  value,  and  that  the  two 
together  shall  make  the  consideration  for  the  employment. 

If  the  person  in  question  is  at  liberty  to  employ  others  to  help  him 
without  the  consent  of  the  employer,  such  others  not  being  under  the 
control  or  payment  of  the  employer,  there  is  a  strong  implication  of  such 
person  being  an  independent  contractor,  and  if  in  fact  such  person 
does  employ  others  and  those  others  are  not  under  the  control  or  pay- 
ment of  the  general  employer,  the  presumption  of  independent  con- 
tracting, as  to  such  others,  becomes  conclusive. 

If  a  person  purports  to  be  carrying  on  a  business  or  independent 
calling,  such  as  an  expressman,  holding  himself  out  to  the  public  for 
the  sen'ice  of  the  public  in  general,  the  fact  is  very  strong  evidence  of 
his  being  an  independent  worker  and  not  an  employee. 

If  the  person  in  (juestion  is  to  be  paid  in  a  lump  sum  for  the  comple- 
tion of  a  task,  with  opportunity  to  gain  or  lose  on  the  transaction,  the 
employment  is  asuaily  independent.  His  employment  by  the  ton  or 
load  or  cubic  yard  is  not  significant  one  way  or  another,  and  may  be 
only  a  piece-work  method  of  paying  wages. 

The  foregoing  will,  I  think,  show  that  there  is  no  universal  rule  by 
which,  in  all  cases,  the  fact  of  employment,  or  of  independent  contract- 
ing, can  be  clearly  and  unfailingly  determined,  but  the  issue  must  be 
determined  by  the  Commission  with  what  soundness  of  judgment  it 
may  be  able  to  bring  to  bear  upon  the  facts  involved  in  each  such  case. 

Having  thus  set  forth  for  determining  the  issue  the  best  guides  of 
which  I  am  cognizant,  it  remains  now  to  test  the  facts  of  this  ease  as  to 
the  issue  of  independent  contracting. 

Defendants  Kirkpatrick  and  Sickles  had  all  of  the  control  over  the 
movements  of  McCoy  that  was  necessary  for  fulfilling  the  service  which 
he  was  to  render,  and  that  is  all  the  ctmtrol  that  is  required  to  constitute 
a  contract  of  employment.  There  are  thousands  of  men  working,  over 
whom  there  is  no  need  of  control  IwcaiLse  they  know  what  to  do  and  go 
ahead  and  do  it,  and  that  fact  does  not  constitute  them  independent 
contractors.  The  only  need  for  control  in  this  case  was  to  tell  McCoy 
what  good-;  were  wanted  to  be  taken  up  first  and  to  take  up  the  things 
they  wanted  to  have  taken  up,  not  to  suit  his  own  convenience  in  loading 
or  hauling  but  to  suit  the  convenience  of  his  employers,  and  this  control 
his  employers  exercised  fullj'. 
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This  condition  of  affairs  is  fairly  typical  of  the  great  volume  of  haul- 
ing and  team  work  done  on  contracts  thronghont  the  State.  The  control 
extends  to  tcUiog  the  teamster  what  to  do  with  his  team,  but  the 
employer  would  not  be  empowered  to  take  away  his  team  from  its  owner 
and  give  it  to  someone  else  to  work  with,  because  the  contract  of  hire  is 
for  man  and  team,  and  the  customs  which  obtain  in  such  employments 
are  to  be  recognized  as  having  a  vital  force  within  themselves.  If,  in  any 
instance,  the  teamster  provei*  refractory,  or  his  team  proves  unequal  to 
the  work  required,  the  discharge  of  the  teamster  involves  the  discharge 
of  his  team,  unless  a  new  contract  is  made,  but  this  does  not  militate 
against  that  degree  of  control  over  man  and  team  which  is  necessary  for 
carrying  out  the  purposes  for  which  man  and  team  were  hired,  and  so 
long  as  that  degree  of  control  exists  the  fact  that  it  is  not  all  inclusive 
should  not  take  the  teamster  outside  of  the  protection  of  the  Workmen's 
Corapensation,  Insurance  and  Safety  Act. 

In  this  case,  McCoy  did  furnish  all  the  apparatus  necessary  for  doing 
the  required  hauling,  but  that  of  itself  can  not  constitute  him  an  inde- 
pendent contractor.  His  business  was  not  that  of  a  hauler,  such  as  a 
drayman ;  his  business  was  that  of  a  teamster  owning  his  own  team  and 
doing  such  work  as  he  could  find  to  do  with  it  and  he  was  iu  no  sense  a 
common  carrier.  Sometimes  it  was  hauling  and  sometimes  it  was 
plowing.  During  the  year  previous  to  his  accident  he  had  hauled  for 
two  and  a  half  months  for  the  San  Joaquin  Light  and  Power  Corpo- 
ration, but  that  was  in  the  fail  of  1913,  and  his  testimony  was  that  he 
had  done  no  hauling  other  than  that  during  the  year,  until  he  com- 
menced working  for  Kirkpatrick  and  Sickles;  he  had  been  doing  plow- 
ing mainly,  and  so  I  do  not  think  that  the  evidence  justifies  the  conclu- 
sion that  he  was  holding  himself  out  to  do  a  drayage  or  express  or 
freighting  business  to  such  a  degree  as  would  place  him  in  the  class 
with  independent  contractors. 

Whether  or  not  McCoy  could,  without  the  consent  of  the  employers, 
have  sent  some  other  teamster  in  his  own  place  to  do  the  work  is  not 
disclosed  by  the  evidence,  but  whether  or  not  he  could  is  unimportant 
because  he  did  not,  and  himself  did  render  the  service  required. 

McCoy  was  not  to  be  paid  in  a  lump  sum  for  services  rendered 
Kirkpatrick  and  Sickles,  but  was  to  be  paid  six  dollars  per  day 
for  himself  and  team,  and  the  evidence  shows  that  his  services  were 
;worth  three  dollars  a  day,  and  those  of  his  team  three  dollars  a 
day.  The  fact  that  he  made  one  round  trip  a  day  is  not  conclu- 
sive or  significant  of  anything  in  particular  except  that  it.  required 
a  full  day  to  make  a  round  trip.  In  nearly  all  classes  of  hauling, 
whether  rock  or  dirt  or  "hot  .stuff"  to  be  used  in  street  paving,  teams 
are  expected  to  make  a  definite  number  of  round  trips  in  the  course 
of  the  working  day,  and  if  they  do  not  they  are  customarily  penalized 
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proportionately  or  discharged  from  further  service,  but  this  only  raises 
an  issue  as  to  whether  the  employment  was  by  day  or  by  piece-work, 
and  does  not  change  or  modify  the  status  of  employer  and  employee, 
if  it  otherwise  exists. 

I  am  of  the  opinion  that,  all  things  considered,  the  application  of  the 
above  principles  for  determining  the  issue  uf  employment  in  McCoy's 
case,  does  not  warrant  the  conclusion  of  my  aswciates  that  JlcCoy  was 
an  independent  contractor  and  not  an  employee  within  the  meaning 
of  the  act  and  I  am  fearful  that,  if  the  decision  of  the  majority  of  the 
Commission  in  this  case  shall  become  the  settled  rule  of  decision  io  all 
similar  eases,  practically  all  owners  of  teams  who  hire  themselves  out 
to  work  with  their  teams,  will  be  placed  outside  the  protection  of  the 
Workmen's  Compensation,  Insurance  and  Safety  Act  to  their  own  and 
the  public's  injur;',  a  hardship  which  I  feel  certain  the  legislature 
can  not  have  intended  to  inflict  upon  a  very  large  number  of  worthy 
wage  earners. 

A.   J.    PiLLSBUBY, 

Commissioner. 


(No.  460— December  28,  1914.) 
(Chapter  176,  Laws  1911.) 


Euplover's  Liability  mik  Medical  Sebvice. — Where  the  employer  liaa  notice  or 
rcBSOQ  to  believe  that  meilical  or  siirciciil  trentmeat  is  Docpssary  nnd  dm-a  not 
BeHsoDotity  offer  the  same,  he  will  he  held  liable  for  the  ex|>eiinea  of  such  treat- 
ment necessarily  ineurret)  by  the  injured  employee  within  ninety  daya  of  the 
nccidcnt, 

Joseph  Peres,  in  propria  persona,  for  Applicant. 
Eoy  E.  Bigkam,  attorney,  for  Defendants. 
While  in  the  employ  of  Philip  M.  Wand,  and  engaged  in  cleaning 
the  sidewalk  in  front  of  a  building  in  the  course  of  construction  at 
San  Francisco,  the  applicant,  Jo,seph  Peres,  a  laborer,  was  struck  on 
the  head  by  a  falling  board,  on  July  6,  1914.  The  injury  was  appar- 
ently of  small  extent  and  after  the  employer  saw  him  discharged  from 
the  Emergency  Hospital  he  did  not  consider  the  case  again  until  two 
days  later.  At  this  time  he  was  aware  that  the  injured  man  had 
employed,  and  was  being  treated  by,  his  own  physician.  Medical  treat- 
ment was  not  furnished  by  the  employer  and  the  defendants  contested 
payment  for  the  expenses  incurred  for  such  treatment  on  the  employee's 
initiative.  The  Commission  fonnd  that  a  temporary  total  disability 
had  been  sustained,  lasting  until  July  28th,  and  awarded  compensa- 
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tion  ID  the  total  sum  of  ten  dollars  and  seventy  eenfa  ($10.70).  It  was 
also  ordered  that  defendants  pay  the  reasonable  charges  for  medical 
and  surgical  services  rendered  to  applicant,  such  claira.s  to  be  approved 
by  the  Commission. 

H.  L.  White, 


(No.  516— December  28,  1914.) 

(Chapter  176.  r.aws  1913.) 
VICrOll  I'OIITEII,  Applicant,  vs.  H.  P.  ANDEIISON.  and  H.  V.  MacMEAXS  & 

COMPANY.  AKi)  COMMONWEALTH  BONDING  AND  CASUALTY  INSUK- 

ANCK  COMPANY,  Delendaatx. 
Proof  of  Accideht— Pboximatb  Cause. — Where  aii  employee  has  been  enpiee^ 

on  his  knees  in  planintc  Ibe  deck  of  o  hoat  and  burstlls  and  infeetioa  devplnps 

in  the  knee,  and  medical  esperts  lestify  that  the  injury  could  only  eome  from 

accident  In  euch  employment,  then,  altbouich  no  accident  can  Ik  definitely  proven. 

Held,  that  the  cause  o[  the  injury  is  sufficiently  connected  with  the  employment 

HB  an  accidental  canse,  and  compensation  ia  awarded. 

Victor  Porter,  in  propria  persona,  for  Applicant. 

J.  L.  Boone,  adjuster,  for  II.  P.  Anderson  aud  Commonwealth 
Bonding  and  Casualty  Insurance  Company. 
The  applicant,  a  boat  builder,  was  injured  while  planing  the  deck  of 
A  boat  at  the  San  Francisco  water  front  on  August  20,  1914.  He 
claimed  that  at  that  time  he  bruised  his  knee  and  that  an  abscess  had 
formed  thereon.  The  defendant  took  issue  on  the  cause  of  the  injury. 
That  the  bursitis  was  not  due  to  occupational  dJsea.se,  but  to  an  injury 
receivTid  as  alleged,  was  the  final  opinion  of  the  Commission.  A  tem- 
porary total  disability  lasting  from  August  20, 1914,  to  October  13, 1914, 
was  ordered  compensated  m  the  sum  of  twenty -three  dollars  and  twemy- 
three  cents  ($23.2:^).  The  compensation  was  fi.ied  at  four  dollars  and 
seventeen  cents  ($4.17)  per  week,  for  the  reason  that  the  average  annual 
earnmgs  of  the  applicant  wen;  found  to  be  less  than  the  minimum  fixed 
by  the  statuti  The  defendant  II.  V.  llncMeans  &  Company  having 
been  made  a  defendant  as  the  insurance  carrier  of  H.  P.  Anderson, 
when  in  fact  it  was  not  his  insurance  carrier,  was  discharged  from 
liability.  Medical  and  surgical  services  of  a  reasonable  value  furnished 
to  applicaut  within  ninety  days  from  the  date  of  his  injury,  were 
ordered  paid. 

H.  L.  White, 
Secretary. 

NOTK, — Or  January  19.  1915.  the  defendant  flled  Its  appliratlon  for  3  rehearing 
of  the  finiUnRS  ant!  awariJ  upon  the  (tround  that  the  evidence  twfore  the  Commission 
did  not  warrant  a  deHslon  l--  favor  of  the  applicant.  This  appllfatl'-n  was  denied 
on  Janiinrv  30.  IBl.l.  for  the  reason  llint  the  petition  was  not  verified  upon  oaUi  as 
required  by  section  SI  (c)  o(  the  Workmen's  Compensation.  Insurance  and  Safety 
Act.  and  for  (he  further  reason  that  the  Issues  raised  therein  liad  t"- — •-' —  -■■- 
quately  been  c 


D.oiiiz.owGoogle 


INDUSTRIAL  ACCIDENT  COMMISSION  DECISIONS.  609 

(No.  523— December  28,  1914.) 

(Chiipter  I'fl,  Laws  1913.) 

ELLA  C.  FOWLER,  Applicant,  vs.  ZELLKEIB.ACII-LEVISON   l-OMI*ANY.  and 

PACIFIC  SURETY  COMPANY.  Dcfeadanti. 

Deuuction  from  Compensation.— Where  the  employer  permits  an  injured  employee 
to  rcmnin  in  liviue  luartera  (ormerly  furnished  to  her.  but  later  fiiroished  to  her 
Kisler,  also  an  employee,  and  tis  a  part  o(  Ihe  sister's  contract  of  employment,  the 
value  of  sHoh  qiiortera  ii  not  deductible  as  a  part  payment  of  the  compensation 
due  Ihe  Injured  employee. 

Computation  of  Assual  E  a  rhinos. —The  value  of  the  use  of  bedroom,  kilcbenette 
and  bath  by  hotel  maDaeer.  where  the  same  are  furnished  as  a  part  of  the  con- 
tract of  employment,  is  included  in  the  computation  of  average  annual  earnings. 

The  facts  arc  stated  in  the  opinion.  The  issues  were  as  to  the  extent 
and  duration  of  disability.  The  Commission  found  a  temporary  total 
disability  extending  over  a  period  of  forty-five  and  four  sevenths  weeks, 
and  continuing  indefinitely  thereafter.  Applicant's  average  weekly 
earnings  were  fixed  at  seventeen  dollars  and  seventy-four  cents  ($17.74), 
and  65  per  cent  thereof  at  eleven  dollars  and  fifty-three  cents  ($11.53). 
This  weekly  compensation  of  eleven  dollars  and  fifty-three  cents 
($11.53)  was  awarded  for  forty-five  and  four  sevenths  weeks,  and  it 
was  ordered  that  if  at  any  time  di.snbility  should  become  permanent  and 
partial,  in  that  event  the  applicant  shall  receive  said  compensation  for 
one  hundred  and  sixteen  weeks,  the  disability  rating  being  29  per  eent. 
Provision  was  made  that  the  defendants  were  to  tender  an  operation  for 
applicant's  cure,  and  that  if  she  refused  or  unreasonably  negleef«d  to 
take  advantage  of  such  offer,  then  the  payment  of  such  disability 
indemnity  should,  during  the  continuance  of  such  disability  or  neglect, 
be  wholly  barred. 

Ella  C.  Fowler,  in  propria  persona,  for  Applicant. 
Jewel  Alexander,  attorney,  for  Defendants. 

On  the  5th  day  of  January,  1914,  Mrs.  Ella  C.  Fowler,  manager 
for  Zellerbach-Levison  Company  of  Hotel  Stanley,  in  San  Praneisco, 
tripped  over  a  piece  of  baggage  that,  unknown  to  her,  had  been  left 
in  her  way  and,  falling,  sustained  a  dislocated  right  shoulder,  a  frac- 
tured upper  arm  and  severe  injuries  to  the  joint  of  the  elbow. 

She  was  given  prompt  medical,  surgical  and  hospital  relief  by  her 
employer  or  the  insurance  carrier,  for  eighty-seven  days  following  the 
injury,  at  whieh  time  applicant  di-scharged  the  physician  in  attendance 
and  called  in  one  of  her  own  selection.  Ilcr  disability  continued  until 
Ihe  first  of  July,  when  she  undertook  to  resume  her  work  as  manager 
of  the  hotel,  but,  finding  it  impossible  to  continue,  resigned  her  position 
at  the  end  of  one  mouth. 
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Disability  indemnity  was  paid  applicant  in  the  total  sum  of  one 
hundred  ninety  dollars  and  fifty  cents  and  was  then  discontinued 
on  the  ground  that  the  disability  to  perform  tlie  services  of  a  hotel 
manager  had  ceased.  On  the  23d  of  Septemljer  an  application  was 
filed  by  Mrs.  Fowler  for  an  adjustment  of  the  controversy.  Inas- 
much as  the  applicant  removed  to  Los  Angeles,  and  the  other  parties 
remained  in  San  Francisco,  a  number  of  partial  hearings  were  held 
at  both  places  before  the  ca.se  was  finally  closed  and  submitted  for 
decision. 

Applicant  claims  that  her  disability  is  probably  partially  permanent 
and  that  she  was  not,  at  the  time  of  filing  her  application,  able  to 
return  to  her  work  as  a  hotel  manager,  and  asked  for  a  permanent 
disability  rating.  Defendants  resist  on  the  ground  that  there  was,  after 
the  first  of  August,  1014,  no  disability  on  the  part  of  applicant  to 
follow  her  usual  occupation,  deny  that  the  disability  is  or  is  likely  to 
become  permanent,  question  the  accuracy  of  applicant's  calculation 
of  the  annual  average  earnings  and  demand  a  credit  against  the  dis- 
ability indemnity  equal  to  the  value  of  the  apartments  applicant  occu- 
pied in  Hotel  Stanley  from  the  time  of  the  accident  to  the  date  of 
resigning  her  position  as  manager  thereof. 

The  dislocation  of  applicant's  shoulder  was  promptly  reduced  and 
the  fracture  of  her  right  humerus  has  long  since  healed,  but  while  she 
has  extension  of  hep  right  elbow  joint,  she  has  no  flexion  of  it  beyond 
a  right  angle,  and  certain  nerves  that  supply  the  ring  and  little  fingers 
of  the  hand  are  caught  and  so  pre.<wed  upon  in  or  near  the  elbow  joint 
as  to  make  the  use  of  such  fingers  extremely  painful.  We  think  that 
the  evidence  warrants  the  conclusion  that  the  disability  unfits  her  for 
following  her  regular  occupation  or  any  other  occupation  that  requires 
much  manual  effort,  and  makes  it  necciisary  for  her  to  be  assisted  in 
dressing  herself.  The  permanency  of  such  disability  can  only  be  deter- 
mined by  an  operation  to  break  up  the  adhesions  in  the  elbow  joint  and 
to  release  the  nerves  now  pressed  upon.  whi<rh  operati()n  may  or  may  not 
he  wholly  and  permanently  effective  to  cure. 

Applicant's  salary  as  manager  of  Hotel  Stanley  was  sixty  dollars 
per  month,  with  the  use  of  a  bedriHim,  kitchenette  and  hath,  of  the 
value  of  twenty  dollars  per  month.  Section  17  (&)  of  the  act  provides 
that,  in  computing  average  annual  earnings,  "there  shall  be  included 
the  market  value  of  board,  lodging,  fuel  and  other  advantages  received 
by  the  injured  employee  as  jmrt  of  his  remuneration  and  which  can 
be  pstimat<'d  in  money,  etc."  This  makes  the  actual  monthly  wage 
eighty  dollars,  which,  multiplied  by  twelve,  gives  an  actual  annual 
earning  of  nine  hundred  sixty  dollars,  which,  divided  by  three  hundred 
twelve,  the  niiml)er  of  working  days  in  a  year,  gives  an  average  daily 
wage  of  three  dollars  and  seven  and  seven  tenths  cents.     Multiplying 
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this  by  three  hundred,  in  accordance  with  the  requirements  of  section 
17  (ffl)  (1)  yields  an  avRrage  annual  earning  of  nine  hundred  twenty- 
three  dollars  and  ten  cents,  an  average  weekly  wage  of  seventeen  dol- 
lars seventy-five  cents,  65  per  cent  of  which  equals  eleven  dollars  and 
fifty-four  cents. 

Defendant  Pacific  Surety  Company  put  in  a  counterclaim  for  the 
use  of  the  rooms  occupied  by  applicant  from  the  date  of  her  accident 
until  she  resumed  her  work  the  first  of  July,  a  period  approximating 
six  months.  The  evidence,  however,  shows  that  tliese  rooms  were  occu- 
pied by  applicant's  sister,  who  succeeded  her  as  manager  of  the  house 
and  that  the  use  of  such  rooms  constituted  a  part  of  the  remuneration 
of  such  sister  as  such  manager,  and  that  applicant  remained  there  as 
her  sister's  guest  and  without  objection  on  the  part  of  her  employers, 
Zellerbach-Levison  Company.  The  only  exception  to  this  arrangement 
was  during  the  month  of  June  when  another  sister  succeeding  to  the 
management  of  the  hotel,  such  other  sister  continued  to  use  the  kitch- 
enette and  '  ath  but  slept  in  any  room  that  chanced  to  be  unoccupied.  At 
no  time  was  the  subject  of  payment  for  such  accommodations  discussed 
between  applicant  and  representatives  of  Zellerbach-Levison  Company, 
and  applicant,  rightfully  as  we  think,  regarded  the  privilege  of  remain- 
ing as  a  guest  of  her  sisters,  that  they  might  the  better  care  for  her, 
in  the  light  of  a  gift  and  not  as  part  payment  of  compensation.  In  the 
absence  of  testimony  to  the  contrary,  the  ComraLssion  will  so  regard  it 
and  not  as  a  counterclaim  or  set-off  against  the  compensation  awarded. 

A.   J,    PiLLSBUBY, 

Will  J.  French, 
Harris  Weinstock, 
Commissioners. 

{No.  ri35— December  28,  1914.) 
(Chnpler  ITS,  l-aws  1313.) 
GFXJRGE  AXUKKSON,  Appliraul,  vs.  JOHN  ANDERSON.  Drlondaut. 
Gcoryc  Anderson,  in  propria  persona,  tur  Applicant. 
T.  0.  Negrich,  attorney,  for  Defendant. 
The  applicant,  a  sailor,  on  January  13,  1914,  suffered  an  injury  to  his 
left  hand,  when  it  was  caught  in  a  cogwheel.     The  resulting  deformity 
caused  a   permanent   partial   disability,   which   was  rated   at   19  per 
cent  of  total  disability.     Applicant  was  awarded  as  indemnity  the  sum 
of  eight  dollars  and  sixty-five  cents  ($8.65)  per  week  for  seventy-six 
weeks,  beginning  January  28,  1914,  and  amounting  to  a  total  sum  of 
six  hundred  fifty -seven  dollars  and  forty  cents  ($657.40). 

H,  L.  White, 
Secretary. 
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(No.  540— December  28,  1914.) 

(Chapter  176.  Laws  1»13.) 
niLDA  ERICKRON.  AppUeant.  vf.  EMPIRE  LAIINDBT  COMPANY,  akb  COM- 
MONWEAI.TII    BOXDIXG    AND   CASUALTY    INSURANCE   COMPANY. 
Defendant: 

Cause  op  Accident. — -An  injury  from  a  fall  while  at  work,  but  caused  b;  faintup^s 
or  illuees  hdiI  not  brought  on  by  the  conditiona  of  labor,  bnl  by  rauaes  arixinK 
outaide  of  tbe  employment,  is  uot  sueb  an  injnry  by  accident  arisiag  out  of  the 
employment  as  to  bring  Ihe  case  within  the  act. 

The  facts  are  stated  in  the  opinion.  The  injury  occurred  at  defend- 
ant's laundry  in  the  city  of  IjOs  Angeles. 

Mrs.  Sclma  Sieiner.  a  .sister,  for  Applicant. 
A.  M.  Scott,  special  agent,  for  Defendant. 

Applicant  claims  that  Hbout  the  24th  of  August,  while  in  the  employ- 
ment of  the  Empire  Laundry  Company,  and  again  on  the  3d  day  of 
September,  while  in  the  employment  of  the  same  company,  she  sus- 
tained injuries  in  the  course  of  her  employment  by  fainting  and  falling 
forward  upon  the  edge  of  the  table  at  which  she  was  working.  The 
evidence  shows  that  applicant  was  subject  to  or  had  suffered  from  dizzy 
spells,  vertigo,  etc.,  and  that  it  was  because  of  one  of  these  spells  that 
she  fell  and  injured  herself.  It  was  not  in  evidence  that  there  was  any 
slipping  or  stumbling  or  falling  over  any  object  but  that  merely,  while 
sitting  at  the  table,  she  became  faint  and  fell  forward  against  the  edge 
of  the  table.  The  evidence  in  this  case  was  very  voluminous  and,  as 
to  the  nature  of  the  injury,  conflicting,  several  physicians  testifying 
that  some  of  her  ribs  wei^  fractured  and  others  testifying  that  they 
were  unable  to  find  any  evidence  of  fracture  or  anything  more  than  a 
bruised  condition  at  the  side  of  her  face.  The  contention  of  applicant  is 
that  she  was  rendered  faint  and  ill  and  caused  to  fall  by  the  intense 
heat  in  the  mangle  room  of  the  laundry  in  which  she  worked. 

We  think  that  the  mere  fact  of  one's  becoming  faint  or  dizzy  or  ill 
from  any  cause  outside  of  employment,  and  falling,  would  not  bring 
the  injury  so  sustained  within  the  compensation  provisions  of  chapter 
176  of  the  laws  of  1913,  but,  if  the  evidence  had  sustained  the  contention 
of  applicant  that  the  sicknes.s  was  caused  by  the  extraordinary  heat 
of  the  mangle  room,  a  different  conclusion  might  be  reached.  In 
attempting  to  solve  this  problem  the  commissioner  holding  the  hearing 
directed  that  readings  from  the  thermometer  be  taken  at  different  places 
in  the  mangle  room  and  compared  with  outside  temperature.  Accord- 
ingly, tests  were  made  and  testimony  taken  showing  that,  on  a  warm 
day,  the  thermometer  at  11.30  was  ninety  degrees,  at  12,30,  while  the 
power  was  off,  eighty-nine  degrees,  and  at  2  o'clock  p.m.,  while  in 
operation,   it   was  ninety-two  degrees,   and   at  4  p.m.   it  had   fallen 
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t6  eighty-two  degrees.  "We  can  not  think  that  that  degree  of  heat 
can  be  chai^able  with  causing  faintnes-s  inasmuch  as  the  evidence  was 
strong  that  no  casualties  of  that  liind  had,  from  that  cause,  at  any  time 
talren  place  within  the  recollection  of  other  employees.  All  the  testi- 
mony on  the  subject  agreed  that  the  mangle  room  was  well  ventilated 
and  airy  and  that,  at  no  time,  was  the  heat  unbearable  or  burdensome 
while  working  in  such  room. 

We  are  of  the  opinion  that  the  evidence  is  insufficient  to  sustain  a 
finding  that  any  accident  happened  to  applicant  arising  out  of  the 
employment  and  that,  therefore,  her  injury,  if  any,  is  not  compensable 
under  the  terms  of  this  act. 

A.  J.  POMBURT, 

Will  J.  French, 
Harris  Weinstock, 
Commissioners. 


(No.  541— December  28,  1914.) 

(Chapter  178,  Laws  1913.) 

J.  H.  JONKS.  Applicanl.  vh.  NOHTIIKRN  ELECTRIC  RAILWAY  COMPANY, 

AND  PACIB'IC  COAST  CASUALTY  COMPANY,  DefendanU. 

J.  n.  Jones,  in  propria  persona,  for  Applicant. 

D.  Hadsell,  attorney,  for  Defendant  Northern  Electric  Railway 

Company. 
Dr.  C.  T.  Cutting,  for  Defendant  Pacific  Coast  Casualty  Company. 
J.  11.  Jones,  the  applicant  herein,  was  injured  on  August  13th  at 
Marj'sville,  California,  while  in  the  employ  of  the  defendant  railway 
company,  said  injury  consisting  of  laceration  of  the  palm  of  the  hand, 
followed  by  infection.  It  was  found  that  a  temporary  total  disability 
had  been  sustained  lasting  until  September  5,  1914.  Compensation  in 
the  sum  of  five  dollars  and  seventy-seven  cents  ($5.77)  was  ordered 
paid.  No  award  for  surgical  or  medical  treatment  was  made,  as  it  was 
found  that  the  applicant  had  neglected  to  accept  the  treatment  offered 
by  the  defendants. 

H.  L,  White, 
Secretary. 
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(No.  542— December  28, 1914.) 

(Chapter  176.  I>aws  1913.) 
JOHN  A.  COWELL.  Applicant,  vs.  OSCAR  MASON.  Diicndant. 

Accident — Burden  of  I'iioof. — Thp  burden  of  proof  ia  upon  the  applicant  to  eRtab- 
lisli  by  B  prepondprancp  of  evideucp  that  the  injury  was  sustained  by  an  accident 
arisine  out  of  and  in  tbe  course  of  the  employment. 

The  facts  are  stated  in  the  opinion. 
John  A.  CowcU,  in  propria  persona,  for  Applicant. 
James  A.  Johnson,  attorney,  for  Defendant. 

On  the  7th  of  March  one  John  A.  Cowell,  an  odd-jobs  laborer,  was 
riding  with  defendant  Oscar  Mason  «n  his  express  wagon  going  in  the 
direction  of  the  Sixteenth  street  depot  in  Oakland  after  a  trunk,  when 
the  horse  became  frightened  at  a  passing  automobile  and  ran  and  kicked. 
In  some  manner,  either  by  being  kicked  by  the  horse  or  in  getting  out 
of  the  wagon,  Cowell  suffered  the  fracture  of  both  bones  of  the  lower 
right  leg  and  was  disabled  until  the  middle  of  August.  He  demanded 
compensation  of  Mason,  who  refused  payment  whereupon,  on  the  26th 
day  of  September,  1914,  he  caused  to  be  filed  with  this  Commission  his 
application  for  an  adjustment  of  the  controversy. 

The  defense  urged  by  defendant  Mason  is  that,  at  the  time  of  the 
accident,  applicant  Cowell  was  not  in  his  employment,  but  was  merely 
riding  with  him  for  his  own,  applicant's,  pleasure. 

Three  several  hearings  were  held,  many  witnesses  examined  and  much 
testimony  taken  on  the  iasue,  a  good  deal  of  which  testimony  was  con- 
fiieting. 

Section  12  (a)  of  the  Workmen's  Compensation,  Insurance  and 
Safety  Act  requires,  as  a  condition  precedent  to  the  payment  of  com- 
pensation, that  the  injury  complained  of  must  have  been  sustained  by 
accident  and  have  arisen  out  of  and  happened  in  the  couree  of  the 
employment,  and  places  the  burden  of  proof  upon  the  applicant  to 
establish  by  competent  testimony  that  such  conditions  concur.  After 
a  careful  reading  of  all  the  testimony  taken  this  Commission  can  not 
find  that  the  onus  thus  placed  upon  the  applicant  has  been  discharged. 
There  is  no  preponderance  of  evidence  that  there  existed  any  contract 
of  hire,  either  express  or  implied,  and  consequently  the  applieation 
must  fail. 

A.  J.   PlLLSBURY, 

WiLi,  J.  French, 
Harris  Weinstock, 
Commission  ers. 
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(No.  543— December  28,  1914.) 

(Chapter  n«.  Laws  1913.) 
OLIVKR   HAGBN,   Applicant,   vs.   WEINSTEIN  COMPANY.   ani>  MARYLAND 

CASK-VI.TY  COMPANY,  Defeailantt. 
Proxiuatb  Cause — IIkbma. — T\k  burden  of  proof  is  on  the  Applicant  to  establish 
that  the  alle;;tHl  accident  «-aa  the  pru^timale  cniisc  oC  the  hernia  and  the  cniisal 
connoclton  miitit  be  made  clear. 

The  injury  was  giistaiiifd  while  applicant  was  at  work  at  Sao  Pran- 
eisfo.     All  the  other  fact.s  are  Htiited  in  the  opinioit. 
Olivrr  Hat/eii,  in  propi-iii  jn-nsoiin,  for  Applicant. 
William  ^Ycinsl^:i>l,  for  Defendant  Weinsfein  Company, 
W.  B.  WchIz,  resident  nianagor,  for  Defendant  Maryland  Casualty 
Company. 

On  the  18th  diiy  of  April  Oliver  IlaRen,  while  helping  to  rearrange 
the  grocery  store  in  whii-h  he  was  employed,  and  while  lifting  upon  a 
ease,  complained  that  he  sustained  donlile  hernias.  One  of  the  men 
with  whom  he  was  working  estimated  the  weight  of  the  case  at  two 
hundred  pounds.  In  the  testimony  before  the  Commission  liagen  him- 
self estimated  the  weight  at  five  hundred  pounds  and  in  the  statement 
to  the  medical  referee  he  placed  the  weight  at  seven  to  eight  hundred 
pounds,  which  four  of  them  were  lifting,  but  for  a  moment  or  two 
the  whole  weight  enme  upon  two  of  them.  Hagen  complained  of  feeling 
sick  at  the  stomach  and  on  the  next  evening  discovered  what  he  regarded 
as  a  swelling,  and  thereafter  worked  off  and  on  until  May  28th,  and 
indeetl,  for  a  portion  of  the  time  until  nearly  the  date  of  the  hearing, 
the  10th  of  October.  The  medieal  referee  found  the  man  with  lax 
abnominal  walls,  inguinal  hernia  on  each  side,  larger  on  the  left,  pro- 
truding slightly  from  the  external  inguinal  ring,  hut  not  reaching  into 
the  scrotum  and  readily  reducible.  On  the  right  side  there  was  a  bulg- 
ing sac  reaching  to  the  external  ring,  but  both  external  rings  were 
found  to  be  very  wide  and  lax.  It  was  the  judgment  of  the  referee 
that  these  hernias  could  not,  in  any  proper  sense,  be  regarded  as  result- 
ing from  accident,  but  the  predisposition  to  hernia  in  the  applicant 
was  so  marked  as  to  make  it  practically  certain  that  sooner  or  later 
in  the  ordinary  activities  of  life,  and  without  any  accident  whatever, 
hernia  would  have  occurred.  The  medical  referee  labored  under  the 
disadvantage  of  not  having  examined  tiie  applicant  imtil  six  months 
after  the  injury  and  therefore  was  unable  to  make  the  findings  a.s  to 
inflammatory  conditions  which  might  have  resulte<l  from  this  strain,  and 
which,  if  they  resulted,  could  have  been  made  evident  immediately  fol- 
lowing the  happening  of  the  alleged  accident.  The  fault,  if  any,  lay 
with  (he  applicant  hiin.self  in  not  having  informed  himself  regarding 
the  Workmen's  Compeiwation,  Insurance  and  Safety  Act.  His  em- 
ployer  informally   arranged'  for   medical   treatment   as   soon   as   the 
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applicant  complained  to  him  of  having  sustained  an  injury,  but  ^pli- 
caot  neglected  to  avail  himself  of  it.  Perhaps,  if  all  parties  had  given 
the  attention  to  the  issue  that  it  should  have  received  at  the  time  it 
should  have  received  it,  a  different  result  might  have  been  reached, 
but  in  view  of  the  evidence  before  the  Commission  and  the  referee  this 
Commission  does  not  feel  warranted,  in  this  case,  in  finding  that  there 
was  any  accident  or  injury  entitling  applicant  either  to  medical  or 
surgical  treatment  or  to  a  disability  payment.  It  would  not  be  proper 
to  charge  the  industry  with  a  disability  to  which  the  accident  at  best 
bore  the  relation  of  occasion  rather  tlian  of  cause. 

A.  J.  PlLLSBURY, 

Will  J.  French, 
Harris  Weinstock, 
Commis 


(No.  546— December  28,  1914.) 

tChapter  176,  I^ws  19JS.) 

PERCY  MrCAT,  Applicant,  vs.  J.  L.  BRUCE,  ami)  PACIFIC  COAST  CASUALTY 

COMPANY,  DefcdanU. 

Hearingb — Refebes— Stenogbaphic  Rrcord  Not  Nkcebsabt, — The  «ct  does  not 
requir?  thnt  leslimoay  taken  at  bcanngH  be  taken  dowD  verbatim  by  sbonband 
or  otherwise.  A  referee  is  only  required  to  report  to  tbe  ComjniHsion  the  sult- 
slance  of  the  evidpnco  received  by  liim  upon  the  issuen. 

Percy  McCay,  in  proj>na  persona,  for  Applicant. 

Dr.  a.  C.  Sabic.hi,  for  Defendants. 
At  Bakersficid,  on  July  14,  1914,  the  applicant,  a  garage  man,  had 
his  arm  broken  while  cranking  an  automobile,  during  the  round 
of  his  duties,  for  the  owner  of  the  Southern  Garage,  the  defendant 
Bruce.  Medical  attention  was  furnished  by  the  employer,  but  recovery 
was  not  completed  within  the  normal  period.  The  questions  of  the 
duration  of  disability  and  whether  such  duration  resulted  from  mis- 
conduct on  the  part  of  the  patient  were  submitted  to  this  Commis- 
sion. It  was  found  that  a  temporary  total  disability  had  been  caused 
by  the  accident  and  that  the  termination  thereof  could  not  be  fore- 
told. Further,  that  no  sufficient  evidence  was  produced  showing  any 
neglect  or  misconduct  of  the  applicant  prolonging  the  disability.  There- 
fore, an  award  was  made  in  the  sum  of  one  hundred  thirty-seven 
dollars  and  fifty  cents  ($137.50).  couipensjition  to  October  13,  1914,  and 
iH'f^inning  October  14,  11H4,  the  sum  of  twelve  dollars  and  fifty  cents 
($12.50)  per  week  to  he  paid  each  week  until  the  termination  of  disa- 
bility or  further  order  of  the  ronimis,iion.  H.  h.  'White, 

Secretary. 

Note. — Tlie  (Iffenil-Tnla.  on  January  16,  191S,  petitioned  (or  a  rehearinB,  but  ttie 
CommlHslon  fiiniiil  tlia!  the  evlclemi'  offiTi'd  would  not  Jualtty  a  change  In  Uie  orlaliiul 
deplBlon.  and  therefore  di-nled  the  petition  on  January  27,  ISIB,  and  accompanied  the 
order  denying  tlie  rehearing  with  the  (olIonlnK  opinion: 
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On  the  14th  of  July,  at  Eakerafield,  the  applicant,  Percy  McCay, 
was  injured  by  accident  in  that  he  sustained  a  fractured  radius  and 
dislocated  ulna  of  the  right  arm.  On  the  28th  of  September,  1914, 
he  filed  his  application  for  adjustment  of  the  controversy  with  the 
Pacific  Coast  Casualty  Company,  insurance  carrier  for  J.  L.  Bruce, 
employer,  and  on  October  'SOfii  the  hearing  was  held  at  Bakersfield, 
before  Referee  W.  P.  Ratliff,  and  on  the  20th  of  December  this  Com- 
mission rendered  an  award  in  favor  of  the  applicant.  On  the  14th  day 
of  January,  the  defendant  Pacific  Coa.Ht  Casualty  Company  asked  for  a 
rehearing  in  substance  on  the  grounds  following: 

1.  That  the  evidence  taken  at  the  hearing  was  not  taken  down  by  a 
shorthand  reporter,  and  as  transcribed  in  longhand  was  defective  and 
not  word  for  word,  as  given  at  the  hearing  by  the  witnesses;  that  it 
was  error  not  to  have  taken  such  evidence  in  shorthand,  and  that  by 
reason  thereof  evidence  that  was  material  did  not  appear  in  the  record. 

2.  That  applicant,  by  his  own  misuse  of  his  injured  arm,  shifted  the 
fragments  of  the  bones,  necessitating  resetting  and  an  undue  prolonga- 
tion of  the  disability  and  expense  of  medical  attendance,  and  that  cer- 
tain trips  from  Bakersfield  to  Kemville  and  to  Los  Angeles,  taken  by 
automobile,  were  taken  in  violation  of  instructions  of  the  physician  in 
charge  of  his  case,  and  that  applicant  did  not  lend  assistance  toward 
prompt  recovery. 

There  is  nothing  in  the  Workmen's  Compensation,  Insurance  and 
Safety  Act  that  requires  taking  down  in  shorthand,  word  for  word,  all 
the  testimony  taken  at  the  hearing,  although  any  party  in  interest  in 
such  hearing  may,  at  his  own  expense,  have  a  reporter  present  and  take 
such  testimony  if  desired.  All  that  is  requisite  is  that  the  substance  of 
the  evidence  given  upon  material  points  shall  be  taken  by  the  referee 
and  reported  to  the  Commission  to  aid  it  in  determining  the  issue. 

In  our  judgment  the  transcript  furni.shed  by  the  referee  was  adequate 
lor  the  purpo-ps  of  the  Commission, 

1.  In  that  it  showed  by  the  evidence  of  Dr.  George  Crease  that  he 
consented  to  applicant's  making  the  trip  to  Kemville,  which  he  did 
the  latter  part  of  August,  merely  warning  him  to  be  careful;  and 

2.  In  that  Ihe  evidence  of  said  Dr.  Oeorge  Crea.se  showed  that  the 
displacement  of  the  bones  occurred  on  or  before  September  1st,  whereas, 
Ihe  automobile  trip  from  Bakersfield  to  Los  Angeles,  about  which  the 
defendant  insurance  carrier  complains,  was  not  taken  until  the  5th  of 
September,  and,  therefore,  could  not  have  been  the  cause  of  the  dis- 
placement of  tJie  fragments  of  Ihe  railiiis  which  had  already  been 
('isplaeed  on  or  before  the  first  day  of  September. 

The  evidence  on  thiwe  points,  although  not  word  for  word,  is  clear 
and  cdnchisive  as  to  such  points  raised  by  the  defendant  insurance 
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carrier,  and  in  the  application  for  a  reheariug  no  proper  showing  has 
been  made  that  if  such  rehearing  were  held  and  such  testimony  retaken 
a  different  state  of  affairs  woiild  he  shown  to  exist  and  a  different  award 
would  result.  For  these  reasons  the  application  for  a  rehearing  is 
denied. 

A.   J.  PiLLSBURY, 

Will  J.  French, 

Commissioners. 

^  Notb._— Following  lliP  Henial  or  tlip  pelltjon  for  n.  rehearing,  the  defendant  Pacific 
fur  n.  writ  of  review.      At  the   linic  llitB  vulume  KOt^  to  prfsK.  no  <l?cli<tun  iias  tx^n 


(No,  D02— December  28,  1914.) 

(Cliupter  176.  Liiws  ]913.> 


IIerma. — WhiTC  no  effort,  otlior  tliiiu  llint  iiHually  demnnded  by  the  employee's 
lubor,  hax  been  exerted  and  the  evtileni^  ot  traiimslic  orisin  in  slight.  Ihoiifth  n 
berniu  is  found  to  exist,  held,  tineli  heniin  does  Dot  arise  from  accident. 

The  applicant  claimed  that  an  injury  Received  by  him  on  August  27, 
1914,  resultol  in  a  hernia.  The  evidence  did  not  support  the  applica- 
tion and  defendant  was  di,seharscd  from  liability.  The  facts  are  stated 
in  the  opinion. 

Leonard  V.  II.  Covert,  in  propria  persona,  for  Applicant. 

Hoy  E.  Bigham,  attorney,  for  Defendants. 
On  the  27th  of  August.  1914,  Leonard  V.  H.  Covert,  the  applicant 
in  this  case,  was  in  the  employment  of  John  Ciold.stone.  an  oil  dealer. 
As  a  part  of  his  duties  he  was  unloading  from  a  freight  car  a  heavy 
drum  of  gasoline  which  stood  on  end  in  the  ear  and  which  he  had  to 
tip  over  on  the  side  in  order  to  roll  out  of  the  car  and  into  his  wag<m. 
While  engaged  in  this  work  he  felt  a  very  slight  pain  in  the  groin,  but 
continued  on  to  work  the  day  out  and  for  two  weeks  thereafter  although 
at  lighter  work  than  that  of  handling  these  very  heavj-  dnuus  of  oil. 
On  the  day  following  the  incident  above  mentioned  he  noticed  a  pro- 
trusion in  the  right  groin,  but  had  not  examined  the  part  on  the  day 
before  and  it  did  not  appear  to  hurt  him  very  badly.  He  noticed  no 
.swelling  in  the  scrotum  or  discoloration  in  that  region  and  no  special 
tenderness  after  tlie  alleged  accident.  He  suffered  no  nausea  or  \'omit- 
ing  or  difficulty  in  urination.  The  referee  to  whom  the  nature  and 
extent  of  the  disal)ility  was  referred  by  the  Commission,  found  that 
the  hernia  was  gradually  developed  and  that  on  the  day  of  the  alleged 
accident  the  strain  nuLde  only  some  slight  increase  in  the  protrusion. 
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Exammation  showetl  a  small  inguinal  hernia  on  the  right  side,  a  nar- 
row sai;  protruding  through  the  external  ring  which  filled  with  a  slip  of 
omentum  when  patient  "coughs  or  strains."  The  external  rings  are 
small  on  both  sides  and  it  was  the  opinion  of  the  referee  that  the 
applicant  had  failed  to  establish  the  occurrence  of  an  accident  within 
the  meaning  of  the  law  and  that  the  hernia  oceurred  in  the  ordinary 
course  of  applicant's  occupation  as  an  incident  thereto  and  that,  with- 
out any  accident,  the  muscular  strain  of  any  occupation  employing 
manual  labor  would  sooner  or  later  cause  the  sac  to  open  up  and  a 
hernia  to  manife.st  itself. 

In  view  of  the  testimony  and  the  opinion  of  the  medical  referee,  this 
Commission  does  not  feel  itself  warranted  in  finding  that  the  hernia 
resulte<l  from  an  accident  arising  out  of  and  happening  in  the  course  of 
the  employment  and  is  of  the  opinion  that  the  strain  in  lifting  the  drum 
of  oil  was,  in  this  case,  a  mere  incident  to  the  employment  and  the  occa- 
sion rather  than  the  cause  of  the  injury  complained  of.     It  would 
not  be  fair  to  the  industry,  the  employer  or  the  insurance  carrier  to 
make  them  chargeable  with  the  conserjuences  of  a  hernia  so  easily  and 
painlessly  produced  and  with  .10  little  evidence  of  a  traumatic  origin. 
A.   J.  PlLLSBURY, 
"Wii-L  J.  French, 
Harris  Wbinstock, 
Commissioners. 


{No.  52-4— December  2fi,  1914.) 
(Chapter  176,  Ijiws  I91S.) 
ROBERT  JOHN  C.\Knf:x.  Avplica«l.  va.  C.\I.,IFnRNIA  rORTL.VND  CEMENT 
COMPANY.  AMI  r.VITKI)  STATKS  FIDELITY  AND  (JTARANTY  COM- 
PANY, DefctidanU. 

Hobcrt  John  Carden,  in  'propria  persona,  for  Applicant. 

1'.  T.  Bell,  for  Defendants. 
A  structural  iron  worker,  R.  J.  Garden,  was  carried  to  the  earth 
by  the  fall  of  a  sixty-five  foot  cement  tower,  while  employed  by  the 
defendant  cement  company  at  Colton,  on  March  10,  1914.  Although 
no  bones  were  broken,  yet  for  several  months  following  this  fall 
the  applicant  was  unable  to  do  any  work  and  suffered  very  slight 
hemorrhages  of  the  lung.s.  No  tuberculosis  was  found,  but  that  the 
man  was  temporarily  and  totally  disabled  was  unquestionable.  The 
Commission  awarded  compensation  in  the  sum  of  four  hundred  twenty- 
two  dollars  and  fourteen  cents  ($422.14)  to  October  8, 1914,  and  ordered 
fifteen  dollars  (.1<ir>.00)  per  week  paid  to  applicant  each  week  following 
that  date  until  the  termination  of  Itis  disability  or  further  order  of  the 
Commisision.  II.  L.  White, 

Secretary  J 
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(No.  549— December  28,  1914.) 

(Chapter  J76,  Uiwh  1913.) 

DANIEL   B.   HAFFKMAYER,  AppUcani.   vs.   UNITED   KRANOGUAPH   FILM 

MANUFACTUKING  COMPANY.  Defendant. 

Defense — VVii.ptil  Misconduct^  Wit  at  Constitutes. — Mire  carelessness,  with 
knowledge  of  possible  daneer.  does  not  constitute  wilful  miscooduct.  Wanton  and 
reckless  disregard  of  daugcr.  amounlitig  to  foolbordiness.  or  a  perverse  and 
obstinate  breach  of  safety  rnlcE,  muit  be  establinhed  to  prove  wilful  mlscoDduct.  ~ 

In. — Id.— Safety  Rui-es — ItHBACfi. — Wbere  safety  Inslrnctions  are  given  merely  aa 
caulioiiB.  and  repealed  violations  tbweof  are  known  and  permitled  without  i>en- 
alty,  disregard  of  such  cautions  does  not  constitute  such  opposition  to  the 
employer's  will  as  to  ernount  to  wilful  niscondiict. 

Frank  J.  Burke,  attorney,  for  Applicant. 

Robert  W.  Harrison,  attoriipy,  for  Defendant. 
An  apprentice  in  a  planing  mill,  tlie  applicant  herein,  lost  the  first 
and  second  Sngers  and  injured  the  thumb  of  bis  right  band  while 
operating  a  planer  at  defendant's  mill  at  Fairfax,  Marin  Comity, 
on  May  25,  1914.  The  amount  of  compensation  due  to  applicant  was 
disputed.  The  Commission  found  that  the  disability  sustained  by  the 
injured  employee  was  permanent,  though  partial,  and  amounted  to 
12^  per  cent  of  total  disability.  The  applicant  was  nineteen  years  old 
when  injured,  and  it  was  found  that  his  probable  earning  power  in  his 
occupation  when  he  had  attained  his  majority  would  be  twenty-five 
dollars  and  ten  cents  ($25.10)  per  week.  An  award  was  therefore  made 
of  the  sum  of  seven  hundred  ninety-nine  dollars  and  nineteen  cents 
($799.19),  payable  in  weekly  installments  for  forty-nine  consecutive 
weeks,  beginning  June  9,  1314,  and  until  said  sum  be  fully  paid. 

H.  h.  White, 
Secretary. 

NoTB.— Tlie  rtefori'innt  filed  ila  nplilion  tor  a  re 
petition  was  denied  1>v  order  filed  January  30,  1 
opinion  filed  at  that  time,  which  follows. 

The  application  for  a  rehearing  in  this  case  is  directed  solely  to  a 
review  of  the  evidence  heretofore  presented  and  to  a  re-argument  of 
the  principal  i-ssue  raised  at  the  previous  hearing.  No  new  evidence  is 
offered  bearing  upon  the  questions  raised. 

The  contention  of  the  defendant  is  that  the  evidence  shows  the  appli- 
cant to  he  guilty  of  wilful  misconduct,  which  misconduct  was  the 
proximate  oanse  of  his  injury  and  that  the  Industrial  Accident  Com- 
mission erred  in  deciding  tJiat  he  was  not  guilty  of  such  wilful 
misconduct. 

Negligence,  by  the  Workmen's  (.'oinpensation,  Insurance  and  Safety 
Act,  is  specifically  made  nut  a  defense  in  a  proceeding  against  an  em- 
ployer for  compensation.  To  establish  wilful  misconduct  a  situation 
must  be  shown  wliich  exceeds  the  uttermost  limits  of  negligence,  includ- 
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tag  gross  negligence.  The  defendant  in  the  brief  has  endeavored  to 
limit  the  field  of  negligence  to  acts  of  inadvertence,  claiming  that  if 
the  carelessness  contributing  to  the  injury  were  not  inadvertent  but 
intentional,  and  done  with  knowlcd^  of  possible  danger,  that  aueh 
act  constitutes  wilful  misconduct.  The  field  of  negligence  is  not,  how- 
ever, confined  to  acts  of  inadvertence.  Gross  negligence  frequently 
consists  in  intentional  disregard  of  danger  or  of  precautions  which 
might  enhance  the  safety  of  another,  and  hence,  very  often  consists  in 
something  more  than  inadvertence.  Nevertheless,  even  gross  negligence 
does  not  constitute  a  defense  under  the  act. 

To  prove  wilful  misconduct  the  evidence  must  show  either  such 
wanton  and  reckless  disregard  of  possible  danger  as  to  amount  to  fool- 
hardiness  or  daredeviltry,  or  a  perverse  and  obstinate  opposition  to 
rules  made  by  the  employer  for  the  safety  of  its  employees  and  enforced 
by  it  with  reasonable  diligence.  In  the  present  case,  while  the  evidence 
is  conflicting,  it  establishes  to  the  satisfaction  of  the  Commission  that 
the  applicant  had  been  cautioned  to  use  a  certain  safety  device  upoa 
the  machine  he  was  operating,  but  that  such  cautions  were  never 
enforced  a.<i  rules.  The  record  shows  merely  tliat  several  suggestions 
were  made  to  the  applicant  that  it  would  be  safer  to  use  the  safety 
device,  but  that  he  was  allowed  to  refrain  from  using  it  without  any 
penalty  being  imposed  or  any  specific  and  direct  instructions  given  that 
he  must  use  it  as  a  part  of  bis  duties. 

To  disregard  the  instructions  of  an  employer,  where  such  instruc- 
tions are  given  merely  in  the  form  of  cautions,  and  where  repeated 
violation  of  .such  instructions  is  known  and  permitted  without  penalty 
and  without  positive  insistence  upon  obedience,  does  not  constitute  such 
obstinate  or  perverse  opposition  to  the  will  of  the  employer  as  amounts 
to  wilful  misconduct.  To  hold  otherwise  would  be  to  open  the  door 
for  employers  to  impose  numbers  of  safety  rules  upon  their  employees 
with  a  tacit  understanding  that  such  rules  need  not,  so  far  as  the  em- 
ployers were  concerned,  be  regarded  if  the  employees  chose  to  do  other- 
wise, but  that  if  an  employee  was  injured  while  disobeying  any  such 
instrnctions  he  should  be  deprived  of  compensation.  An  employer 
can  not  be  allowed  to  impose  two  standards  of  care  upon  his  employees, 
one  for  the  ordinary  conduct  of  his  business  and  the  other  as  a  test 
of  liability  under  the  Workmen's  Compensation,  Insurance  and  Safety 
Act  in  case  of  accident. 

There  is  one  other  feature  of  this  case  that  deserves  consideration. 
It  is  that  applicant  is  a  lad  of  nineteen  years  of  age  and  not  as  ripe 
in  experience  or  mature  in  judgment  as  a  journeyman  worker  of  a 
greater  age.  When,  for  any  reason,  an  employer  puts  such  a  workman  . 
in  charge  of  dangerous  machinery  he  owes  it  to  him,  and  to  the  general 
welfare,  that  a  high  degree  of  sn[)ervision  be  exercised  over  him  and 
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that  observance  of  safety  rules  shall  be  required  with  greater  eertainty 
and  vigilance.     To  fail  of  exercising  such  control  is,  in  some  measure, 
to  participate  in  any  consequence  which  may  follow. 
Por  the  foregoing  reasons  the  application  for  a  rehearing  is  denied. 

A.   J.    PiLLSBURT, 

Will  J.  French, 

Commissioners. 

(No.  557— December  28,  1914.) 

(Cluipler  170.  Lawa  1913.) 

I'llINCB    &    COMPANY,    and    SOt:THWESTEKX 
NSl'RANCK  COMPANY,  Dff 

E.  Krieg,  in  propria  persona,  for  Applicant. 
Eoy  E.  Bigham,  attorney,  for  Defendant. 
The  applicant  herein,  on  October  17,  1914,  was  in  the  employment 
of  Prince  &  Company  as  a  laborer.  While  engaged  in  lifting  heavy 
bolts  of  tin  plate,  he  suffered  an  injury  consisting  of  a  strained  back. 
The  Commission  found  that  a  temporary  total  disability  had  been  sus- 
tained, lasting  from  August  17th  to  September  19th.  He  was  awarded 
compensation  from  September  1st  in  the  sum  of  eighteen  dollars  and 
thirty-one  cents  ($18.31).  The  reasonable  expenses  of  applicant  for 
medical  treatment  were  ordered  paid,  upon  approval  by  the  Commission. 

H.  L.  White, 

Secretary. 

(No.  5ti2— December  28,  1914.) 

(Chapter  1J6,  Luwa  1913.) 
MAE   PIIKSTON,  Applicant,   vs.  0.   S.   I'RICIIARD,   Dcfendaal. 
Mae  PrestoH,  in  propria  persona,  for  Applicant. 
0.  8,  Richard,  in  propria  persona,  for  Defendant. 
The  api)lieant,  Mae  Preston,  a  drygootls  clerk,  was  injured  while  in 
defendant's  employ  in  Oakland,  when,  on  July  23d,  a  heavy  crate 
fell  and  struck  her  back.     By  reason  of  this  injury  she  suffered  a 
temporary  total  disability  lasting  until  September  26th.     The   Com- 
mission ordered   an   indemnity   of   forty   dollars   and   fourteen   cents 
($40.14)    paid   to  the  applicant.     AKo   that  the   reasonable  value  of 
medical,  surgical  and  hospital  services  rendered  to  her  within  ninety 
days  of  the  acrcident  should  b<s  paid  by  the  defendant,  upon  such  claims 
being  approved  by  the  Commission. 

H.  L.  WnrrE, 

Secretary. 

Ni.TK. — Dereiiiliiiit  pMillonml  for  n  rplipnrlnt;  riti  Jnniinry  19.  1916.  The  Cominlsi^on. 
nn  J:inuiiry  '21.  lUlTi,  inn<<i'  Its  ordiT  (Ifriylnft  thta  application  on  the  ground  that  the 
iBBuet!  raised  tlieivln  liiid  alrcitdy  been  ailfQuately  coneldered. 
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(No.  5()4— Dwember  28,  1914,) 

(Chapter  178,  Laws  1913.) 
NICK  MARALLO.  Applicant,  vs.  FRANK  W.  KNOWLES,  Dcfciidaiif. 
C.  F.  Tramiitolo,  attorney,  for  Applicant, 
B,  A.  Herrington,  attorney,  for  Defendant. 
While  at  work  as  a  laborer  for  defendant,  in  a  gravel  pit  near  Los 
Qatos,  Nick  Marallo,  the  applicant,  suffered  a  fracture  of  both  bones 
of  the  left  leg,  by  the  caving  in  of  an  embankment.  Medical  and 
surgical  treatment  were  furnished  by  defendant,  but  a  dispute  arose 
over  applicant's  ability  to  return  to  work.  After  taking  evidence, 
including  the  report  of  a  medical  referee,  it  was  found  that  applicant's 
disability  had  not  terminated,  and  that  it  was  not  possible  to  foretell 
when  recovery  would  be  complete.  For  these  rea-sons  the  Commission 
awarded  a  temporary  total  disability  indemnity  to  November  30,  1914, 
in  the  sum  of  two  hundred  sixty-one  dollars  and  sixty-four  cents 
i$261.fi4),  and  ordered  paid  for  each  week  thereafter  the  sum  of  eight 
dollars  and  forty-four  cents  ($8.44)  until  the  termination  of  the  dis- 
ability or  the  further  order  of  the  Commission.  It  was  also  ordered  that 
applicant  should  submit  himself  to  an  operation  and  treatment  to 
complete  his  cure,  if  tendered  to  him  at  defendant's  expen.se,  and  should 
applicant  refuse  or  neglect  such  tender  when  made,  then  the  further 
payment  of  indemnity  should  cease  until  the  further  order  of  the 
Commission. 

II.  h.  White, 
Secrclari/. 


(No.  r»(i,'i— DeccmWr  2H,  1914.} 

<<'luiptPr  I'fi.  1.1WB  1S13.) 
MIES.  MAIMJAItKT  CI^VKK.  Apiiliraai.  vs.  IXIS  AN(JKI.1;M  COITNTV.  Ocfrmlaiil. 

WiijTi.  MiKcoNnriT— NH:r.r(iK.M-E.— XpKlicncc  Ik  not  n  di-frnse  uiidpr  tlic  net. 
nnd  mere  ncslinpLif  ns  kiicIi.  i,s  not  wilful  miwoiifhict.  To  !«•  (.■oHnidprcil  wilful 
misconiliict  it  miiKt  be  hIiowii  iIihI  rlu>  iii^t  in  ciupstion  cxcoi-ds  rh«!  furihcrnioHt 
limitN  of  DpRliKpnco  ami  ammintB  to  a  wiiriil  cxiioKure  to  a  hazardous  nilualion. 

AvEHAiiE  A«KI:aL  KabsinuH — COMPL'TATION. — Ili'Id.  whrtT  tliG  dowaspci  pniplo.vne 
fiiilpil  to  work  Kiilistnnl iatly  tli<>  wholp  of  tht^  iinmMlintply  jiri'mlini:  your.  hJH 
avrrajtp  annual  cnminpt  are  ronipiitc:)  iiixlor  sts'lion  17,  suI>g<'cI Iohk  (n)  12)  of 
tLp  ai't.  taking  the  avcrnKu  parninjrs  of  ottipr  men  iloine  Ijie  same  kinil  of  work, 
as  the  basis. 

The  facLs  are  stated  in  the  opinion.     The  widowed  applicant  wa.s 
awarded  a  death  benefit  of  three  thousand  one  hundred  tifty  dollars 

($3,150.00), 

Mrs.  Martjairt  Clark,  in  propria  persona,  for  Applicant. 
C.  E.  Haas,  for  Defeudant. 
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George  H.  Clark,  employed  as  a  road  foreman  by  the  County  of  Los 
Angeles,  was  killed  on  Jiine  27th  by  a  collision  between  the  automobile 
he  was  driving  and  a  street  car.  This  application  is  brought  by  his 
widow  for  a  death  benefit  under  the  Workmen's  Compensation,  Insur- 
ance and  Safety  Act.  The  defendant,  County  of  Los  Angeles,  resists 
liability  for  compensation  upon  the  following  grounds: 

1.  That  the  accident  did  not  occur  in  the  course  of  the  employment 
of  the  deceased. 

2.  That  the  death  was  caused  by  the  wilful  misconduct  of  the 
deceased. 

3.  A  further  issue  is  raised  as  to  the  amount  of  the  average  annual 
earnings  of  Mr.  Clark. 

The  only  evidence  to  sustain  the  contention  that  the  accident  did 
not  occur  in  the  course  of  the  employment  was  that  the  deceased  could 
have  been  driving  his  automobile  upon  private  business  at  the  time  of 
the  accident  and  was  in  fact  killed  a  short  distance  away  from  a  place 
where  some  men  were  baling  hay  for  him  as  a  private  undertaking. 
The  testimony  clearly  shows,  however,  that  Mr.  Clark  was  proceeding 
directly  from  his  house  to  a  place  where  some  of  the  men  in  his  road 
gang  were  at  work  repairing  the  road  for  the  county.  One  witness 
living  close  to  where  the  hay  was  being  baled  testified  that  Mr.  Clark 
did  not  turn  in  there  but  went  on  to  the  place  where  the  accident 
occurred,  stating  that  he  had  to  hurry  to  give  instructions  to  his  men. 

The  defense  of  wilful  misconduct  is  also  not  made  out.  The  evidence 
shows  that  the  deceased  was  driving  his  automobile  toward  the  crossing 
where  he  was  killed,  apparently  entirely  oblivions  of  any  approaching 
ear,  and -that  he  did  not  look  up  until  he  was  struck.  While  this  un- 
doubtedly establishes  contributory  negligence  on  the  part  of  Mr.  Clark, 
negligence  is  not  a  defense  under  the  Workmen's  Compensation,  Insur- 
ance and  Safety  Act.  To  constitute  wilful  misconduct  a  situation  must 
be  shown  which  exceetls  the  furthermost  limits  of  negligence  and 
amounts  to  wilful  foolhardiness  or  darcdeviltry.  It  is  not  shown  in  the 
present  ease  that  Mr.  Clark  was  racing  his  car  in  an  attempt  to  cross 
before  the  street  car  at  the  crossing,  knowing  that  ho  was  taking  & 
great  risk  and  intentionally  and  willingly  exposing  himself  to  such  risk. 
The  widow  is  therefore  entitled  to  a  death  benefit. 

In  regard  to  the  average  earnings  of  the  deceased,  the  testimony 
shows  that  Mr.  Clark  received  three  dollars  and  fifty  cents  per 
day  and  was  allowed  one  dollar  and  twenty-five  cents  additional 
for  the  use  of  his  automobile.  Obviously  the  allowance  for  the  machine 
can  not  be  included  in  his  average  earnings  for  compensation  purposes, 
as  it  was  not  paid  as  recompense  for  his  services  but  as  rental  for  the 
use  of  his  property.     The  evidence  showing  that  Mr.  Clark  worked 


D.gitizecbyG00glc 


INDUSTRIAL  ACCIDENT  COUMI8SION  DECISIONS.  623 

only  two  huodred  fifty-nine  days  during  the  year  preceding  his  death, 
but  that  he  was  laid  off  for  one  month  on  account  of  lack  of  funds,  the 
average  earnings  of  other  road  foremen  doing  the  same  kind  of  work  is 
to  be  taken  as  the  basis  for  fixing  the  amount  of  the  death  benefit.  This 
was  found  to  be  one  thousand  fifty  dollars  per  year,  and,  under  the 
provisions  of  subdivision  {a)  (2)  of  section  17  of  the  act,  the  average 
annual  earnings  of  the  deceased  are  placed  at  this  amount. 

A.   J.    PiLLSBUBY, 

Will  J.  French, 
Harris  Weinstock, 

Commissioners, 


(No.  571— December  28,  1914.) 

(Chapter  i7S.  Laws  1913.) 


.   PACIFIC  COAST 


REIIEABIKO,    (iKCU.V'IU)    FOR — EVIDENCE — MeDICAL    UgFEREKCE. — Thp    objPCliOD     (hai 

the  evidpQce  lines  not  Justif)'  the  ftDdings  aa  to  the  extent  of  Ibe  disability  or  llie 
rating  thereof,  if  permaneiit,  can  oot  be  raised  "where  both  facta  are  deCemiineil 
by  the  rejKtrt  of  tlie  medical  referee  to  whom  the  parties  have  sliputaled.  and  by 
whose  report  they  had  previouxly  agreed  to  abide,  and  lo  which  report  tbvy  bail 
not  objected  for  thirty  days  subnequeot  to  its  admisgioD  and  prior  tu  the  award. 

Id.^ — Id. — New  E^'ipekce— DiaABiLiTT.— [t  is  not  sufficient  to  allege  the  possesHion 
of  new  evideoce  as  to  disability — the  evidence  itself  must  be  stated  or  outlitied  )f 
the  petitioner  desires  the  Commission  to  consider  it  as  a  ground  for  rehearing. 
The  continuing  jurisdiction  of  the  Commission  over  nivards  enables  it  to  alter  or 
amend  them  for  good  cause  shon-n  (section  25  (d)  ot  the  act)  and  further  hear- 
ings will  be  allowed  upon  proper  showing. 

Id.^Id. — Stipulatkd  Facts.— In  default  of  some  serious  mi.vtahe  of  (act  a  rehearing 
will  not  he  granted  by  this  CommissioD  to  correct  a  Boding  ba.sed  up"D  a  stipula- 
tion mutually  entered  into  at  a  regular  bearing  of  the  Commission. 

James  W.  Daly,  in  propria  persona,  for  Applicant. 

Dr.  C.  T,  Cutting,  medical  director,  for  Defendants. 
The  applicant,  James  W.  Daly,  on  June  28,  1914,  suffered  a  fracture 
of  the  left  knee  cap  while  working  as  a  night  watchman  for  the  defend- 
ant, Mahoney  Bros.,  at  San  Francisco,  ^ledical  and  surgical  treatment 
were  fumi-ilied  by  defendants  and  recovery  progressed,  but  a  disagree- 
ment arose  over  the  continued  disability  claimed  by  the  injured  man. 
Reference  to  surgical  opinion  detcrmiHe<l  that  a  permanent  partial  dis- 
ability, equalling  24J  per  cent  i;f  total  disability,  had  been  sustained  and 
it  was  so  found,  and  an  award  was  made  of  one  thousand  two  hundred 
six  dollars  and  thirty-cishl  cents  ($1,206.38).  payable  in  the  sum  of  two 
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hundred  seventy  dollars  and  eighty-two  cents  ($270.82)  and  the  balance 
at  the  rate  of  twelve  dollars  and  thirty-one  cents  ($12.31)  per  week, 
beginning  December  14,  1914,  for  seventy-six  weeks. 

H.  L.  White, 

Secretary. 

Note.— TUP  rtofpinlnnts  |w(ltIoned  for  a  rchpnrinE  on  JnnuHry  16,  ISIK.  upon 
n^vernl  RroumlB  Which  lire  cnnslilcred  fully  in  the  following  opinion,  filed  nlih  order 
(IrnylnR  the  roHeorlnR.  on  Janonry  21,  1915, 

The  findings  and  award  in  this  case  were  rendered  on  December  28, 
1914.  Within  the  statutory  period  thereafter  the  defendant.  Pacific 
Coast  Casualty  Company,  filed  herein  an  application  for  a  rehearing 
:f  the  findings  and  award,  substantially  upon  the  following  grounds: 

1.  That  the  evidence  does  not  justify  the  finding  of  fact  that  a  per- 
manent disability  exists. 

2.  That  the  defendant  was  surprised  by  the  finding  of  a  permanent 
disability,  had  no  knowledge  of  the  question  of  permanent  disability 
being  in  issue  and  had  no  sufficient  opportunity  to  defend  upon  said 
is-:ue. 

3.  That  the  defendant  desires  to  introduce  further  evidence  as  to  the 
permanent  partial  disability,  if  any. 

4.  That  tho  percentage  of  permanent  disability  determined  by  the 
Commission  is  not  warranted  by  the  evidence. 

5.  That  the  average  weekly  wages  of  the  applicant  were  wrongly 
computed. 

The  Commission  is  of  the  opinion  that  the  application  for  a  rehearing 
should  be  denied.  The  record  in  this  case  shows  that  after  the  injury 
to  the  applicant,  wherein  he  suiitained  a  broken  knee  cap,  an  operation 
was  performed  at  the  expense  of  the  defendant  and  compensation  paid 
to  fieptember  5th;  that  Dr.  James  T.  Watkins  was  appointed  b,y  this 
Commission  as  a  medical  referee  t<i  examine  the  applicant  and  reported 
under  date  of  Septcnibcr  ISth  that  the  knee  cap  of  the  applicant  was 
not  yet  sufficiently  healed  to  stand  going  up  and  down  stairs  or  doing 
other  heavy  work,  and  that  sufficient  time  had  not  elapsed  since  the 
operation  to  determine  the  final  effect  t:f  the  accident;  that  a  hearing 
was  held  ujion  October  2()th  at  which  time  a  stipulation  was  entered 
into  by  which  the  applicant  was  to  be  examined  by  another  medical 
referee  appointed  by  the  Commission,  his  decision  to  be  final  as  to  the 
present  condition  of  the  applicant  and  that  such  referee  was  to  com- 
itiunicate  with  the  defendant's  physician,  Dr.  Tomlinson,  before  mak- 
ing his  examination;  that  the  applicant  was  thereafter  examined  on 
October  23d  by  Dr.  Saxton  Pope,  appointed  by  the  Commission  for 
this  purpose,  who  reported  on  November  5th  that  the  applicant  had 
sustained  a  permanent  disability  and  describing  the  nature  of  such 
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disability;  that  a  copy  of  the  report  of  Dr.  Saxtoa.  Pope,  eontainiiig 
tho  finding  of  permanent  disability  and  reciting  the  fact  that  Dr.  Pope 
had  communicated  with  Dr.  Tomlinson  prior  to  his  examination,  was 
sent  to  the  Pacific  Coast  Casualty  Company  on  November  27,  1914 ; 
that  no  objection  wa.s  received  from  the  Pacific  Coast  Casualty  Company 
lo  the  findiug  of  a  permanent  partial  disability;  and  that  the  findings 
and  award  were  rendered  by  this  Commission  on  December  28th  based 
upon  such  report. 

This  brief  statement  of  the  record  in  the  case  disposes  of  the  first 
three  contentions  of  the  defendant  for  a  rehearing.  The  finding  of 
permanent  disability  is  justified  by  the  report  of  the  medical  referee 
whose  decision  was  agreed  by  the  parties  to  be  final.  The  contention 
that  the  defendant  was  taken  by  surprise  and  not  able  to  defend  on 
the  question  of  permanent  disability  is  not  well  taken  for  the  reason 
that  the  defendant  knew  that  the  applicant  was  to  be  examined  as  to 
his  disability  by  a  medical  referee  appointed  by  the  Commission  and 
received  a  copy  of  the  report  of  such  referee  finding  a  permanent  dis- 
ability, which  report  defendant  had  previously  agreed  to  abide  by.  and 
that  the  defendant  furthemioro  made  no  opposition  to  such  report, 
although  a  month  elapsed  between  the  time  when  the  report  was  sent 
to  the  defendant  and  the  date  of  the  decision  of  the  case. 

The  argument  that  the  defendant  knew  the  applicant  was  to  be 
examined  as  to  a  temporary  disability,  but  not  as  to  a  permanent  dis- 
ability, is  more  technical  than  substantial  for  the  reason  that  every 
medical  referee  is  required  to  report  upon  the  whole  of  the  condition 
of  the  injured  employee  in  so  far  as  such  condition  may  be  attributed 
to  such  accident. 

The  nature  of  the  evidence  which  the  defendant  desires  to  introduce 
is  nowhere  stated  or  outlined.  The  defendant  is  not  without  remedy, 
however,  a.s  the  Commission  has  continuing  jurisdietion  to  alter  or 
rescind  an  award  on  the  ground  of  a  change  in  disability  subsequent 
to  the  rendition  thereof  if  the  character  of  disability,  whether  tem- 
porary or  permanent,  shall  increase,  diminish,  or  terminate  after  the 
date  of  the  award.  The  Commission  will,  therefore,  at  any  time  that 
sufficient  canseis  shown  for  investigating  the  condition  of  the  applicant. 
allow  a  further  hearing  as  to  whether  the  character  of  disability  has 
changed  since  December  28th. 

rpiiu  the  fourth  ground  cited  by  the  defendant  it  is  sufficient  to  say 
that  the  percentage  of  jiermanent  disability  was  regularly  determined 
in  accordance  with  the  schedule  for  rating  permanent  disabilities ' 
adopted  by  this  Commission  some  months  ago  as  ]>rima  facie  evidence 
as  to  the  correctness  of  such  rating,  and  that  no  reason  is  given  in  the 
application  for  rehearing  for  reconsidering  the  soundness  of  such 
.si-lieduJc  of  permanent  di.-ability  rating. 
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hundred  seventy  dollars  and  eighty-two  cents  ($270.82^  and  the  balance 
at  the  rate  of  twelve  dollars  and  thirty-one  eents  ($12.31)  per  week, 
beginning  December  14,  1914,  for  seventy-six  weeks. 

H.  L.  White, 
Secretanj. 

Note. — T!ie  di^fcrnijints  petttloned  for  a  rchpnrinB  on  Jnmiary  IB,  191n,  upon 
npvFnil  eroiinila  viMch  nre  conaiilered  fully  in  [he  following  opinion.  Hied  with  ortl^r 
dfnylng  the  rt-hearlnR.  on  JanUFiry  21,  1915. 

The  findings  and  award  in  this  ease  were  rendered  on  Derember  28. 
1914.  Within  the  statutory  period  thereafter  the  defendant,  Pacific 
Coast  Casnalty  Company,  filed  herein  an  application  for  a  rehearing 
;f  the  findings  and  award,  substantially  upon  the  following  grounds : 

1.  That  the  evidence  does  not  justify  the  finding  of  fact  that  a  per- 
manent disability  exists. 

2.  That  the  defendant  was  surprised  by  the  finding  of  a  permanent 
disability,  had  no  knowledge  of  the  question  of  permanent  disability 
being  in  issue  and  had  no  sufficient  opportunity  to  defend  upon  said 
isiue. 

3.  That  the  defendant  desires  to  introduce  further  evidence  as  to  the 
permanent  partial  disability,  if  any. 

4.  That  the  percentage  of  permanent  disability  determined  by  the 
Commission  is  not  warranted  by  the  evidence. 

5.  That  the  average  weekly  wages  of  the  applicant  were  wrongly 
computed. 

The  Commission  is  of  the  opinion  that  the  application  for  a  rehearing 
should  be  denied.  The  record  in  this  case  shows  that  after  the  injury 
to  the  applicant,  wherein  he  sustained  a  broken  knee  cap,  an  operation 
was  performed  at  the  expense  of  the  defendant  and  compensation  paid 
to  September  5th;  that  Dr.  James  T.  Watkins  was  appointed  by  this 
Commission  as  a  medical  referee  to  examine  the  applicant  and  reported 
under  date  of  September  ISth  that  the  knee  cap  of  the  applicant  was 
not  yet  sufficiently  healed  to  stand  going  up  and  down  stairs  or  doing 
other  heavy  work,  and  that  sufficient  time  had  not  elapsetl  since  the 
operation  to  determine  the  final  effect  cf  the  accident;  that  a  hearing 
was  held  npon  October  20th  at  which  time  a  stipulation  was  entered 
into  by  which  the  applicant  was  to  be  examined  by  another  medical 
referee  appointed  by  the  Commission,  his  decision  to  be  final  as  to  the 
I)resent  condition  of  the  applicant  and  that  such  referee  was  to  com- 
municate with  the  defendant's  physician,  Dr.  Tomlinson,  before  mak- 
ing his  examination;  that  the  applicani  was  thereafter  examined  on 
October  23d  by  Dr.  Saxton  Pope,  appointed  by  the  Commission  for 
this  purpose,  who  reported  on  November  5th  that  the  applicant  had 
sustained  a  permanent  disability  and  describing  the  nature  of  such 
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disability;  tliat  a  copy  of  the  report  of  Dr.  SaxtouPope,  containing 
the  tinding  of  permanent  disability  and  reciting  the  fact  that  Dr.  Pope 
had  communicated  with  Dr.  Tomlinson  prior  to  his  examination,  was 
sent  to  the  Pacific  Coast  Casualty  Company  on  November  27,  1914; 
that  no  objection  was  received  from  the  Pacific  Coast  Ca.sualty  Company 
lo  the  finding  of  a  permanent  partial  di.--ability ;  and  that  the  findings 
ami  award  were  rendered  by  this  Commission  on  December  28th  based 
upon  such  report. 

This  brief  statement  of  the  record  in  the  case  disposes  of  the  first 
three  contentions  of  the  defendant  for  a  rehearing.  The  finding  of 
permanent  disability  is  justified  by  the  report  of  the  medical  referee 
whose  decision  was  agreed  by  the  parties  to  be  final.  The  contention 
that  the  defendant  was  taken  by  surprise  and  not  able  to  defend  on 
the  question  of  permanent  disability  is  not  well  taken  for  the  reason 
that  the  defendant  knew  that  the  applicant  was  to  be  examined  as  to 
his  disability  by  a  medical  referee  appointed  by  the  Commission  and 
received  a  copy  of  the  report  of  such  referee  finding  a  permanent  dis- 
ability, which  report  defendant  had  previously  agreed  to  abide  b.v,  and 
that  the  defendant  furthermore  made  no  opposition  to  such  report, 
although  a  month  elapsed  between  the  time  when  the  report  was  sent 
to  the  defendant  and  the  date  of  the  decision  of  the  case. 

The  argument  that  the  defendant  knew  the  applicant  was  to  be 
examined  as  to  a  temporary  disability,  but  not  as  to  a  permanent  dis- 
ability, is  more  technical  than  substantial  for  the  reason  that  everj' 
medical  referee  is  required  to  report  upon  the  whole  of  the  condition 
of  the  injured  employee  in  so  far  as  such  condition  may  be  attributed 
to  such  accident. 

The  nature  of  the  evidence  which  the  defendant  desires  to  introduce 
is  nowhere  stated  or  outlined.  The  defendant  is  not  without  remetly, 
however,  as  the  Commission  has  continuing  jurisdiction  to  alter  or 
rescind  an  award  on  the  ground  of  a  change  in  disability  sukscquent 
to  the  rendition  thereof  if  the  character  of  disability,  whether  tem- 
porary or  permanent,  shall  increa.se,  diminish,  or  terminate  after  the 
date  of  the  award.  The  Commission  will,  therefore,  at  any  time  that 
sufficient  canseis  .shown  for  investigating  the  condition  tif  the  applicant. 
allow  a  further  hearing  as  to  whether  the  character  of  disability  has 
changed  since  December  2Sth. 

Tpon  the  fourth  grimnd  cited  by  the  defendant  it  is  sufficient  to  say 
lliiit  the  percentage  of  permanent  di.sability  was  regularly  determined 
in  accordance  with  the  schedule  for  rating  permanent  disabilities ' 
iidopted  by  thin  Cominission  some  months  ago  as  prima  facie  evidence 
as  to  the  correctness  of  such  rating,  and  that  no  reason  is  given  in  the 
fippiication  for  rehearing  for  reconsidering  the  soundness  of  such 
schcdtdc  of  permanent  di.-ability  rating. 
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The  average  weekly  wage  of  eighteen  dollars  aod  ninety-four  cents 
set  out  in  the  findings  was  based  upon  the  stipulation  of  the  defend- 
ant in  open  hearing  that  the  wages  of  the  applicant  were  ninety 
dollars  per  month  for  labor  performed  seven  days  per  week.  Defend- 
ant had.  prior  to  the  hearing,  already  paid  eight  weeks'  compensa- 
tion at  the  rate  of  thirteen  dollars  and  fifty  cents  per  week,  this 
amount  being  sixty-five  per  cent  of  average  weekly  earnings  somewhat 
higher  than  that  agreed  to  by  stipulation  and  adopted  by  the  Commis- 
sion in  making  its  award.  In  default  of  some  very  serious  mistake  as  to 
the  facts,  a  rehearing  will  not  be  granted  by  this  Commission  to  correct 
a  finding  based  upon  a  stipulation  mutually  entered  into  at  the  regular 
hearing.  A.  J.  Pillsbuby, 

Will  J.  French, 

Commissione  rs. 


(No.  575— December  28,  1914.) 
(Chapter  lie.  Lawe  1813.) 
W.   M.    BYRD.   AppiiiMBt.   vs.   JAMES   SLAUGHTER.   Defendant. 
W.  M.  Byrd,  in  propria  persona,  for  Applicant. 
James  Slaughter,  in  propria  persona,  for  Defendant. 
The  applicant,  W.  M.  Byrd,  a  lather,  was  injured  while  at  work  for 
James  Slaughter,  a  contract  lather,  at  Culver  City,  on  September  7, 
1914.     The    injury   consisted   in   a   broken    rib,    and    resulted    in    a 
temporary  total  disability  lasting  until  October  19,  1914.     The  Com- 
mission awarded   the  sum  of  twenty-eight  dollars  and  ninety-three 
cents  ($28.93)  in  full  of  eompensation  due.    No  order  for  the  payment 
of  medieol  and  siirgical  expenses  was  made  for  the  reason  that  the 
defendant  had  no  sufficient  notice  or  knowledge  of  the  injury  to  enable 
him  to  furnish  treatment.  H.  L.  White, 

Secretary. 

(No.  582— December  28,  1914.) 

(Chupler  ITS.  Lows  1913.) 
TOXV  LOr.AN,  Applicant,  vs.  ALASKA  PACKKKS  ASSOCIATION.  Detrndanl. 
Tony  Logan,  in  propria  perxona,  for  Applicant. 
Vi'arrcn  Gregory,  attorney,  for  Defendant. 
The   applicant,    Tony   Logun,    cook    aboard   the   defendant's   ship. 
VUinrga,  was  injured  on  July  17,   1914,  while  engaged  in  his  usual 
duties  aboard  ship.    However,  his  disability  did  not  extend  beyond  the 
waitins  period  of  fourteen  days,  and  for  this  reason  he  was  not  entitled 
to   compensation.     The   Commission    made   its   order   discharging  the 
defendant  from  ail  liability  to  said  applicant  for  said  injury. 

H.  L.  White, 
Secretary. 
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(No.  586— December  28,  1914.) 
(Chapter  1J6,  I^wa  1913.) 
D.   W.   BARRY.  Applicant,  vb.  CHARLES  F.   KANE  &  COMPANY.   PACIFIC 
SURETY    COMPANY,    and   FIDELITY    AND   DEPOSIT   COMPANY    OF 
MARYLAND,  Defe«da«ii. 

D.  W,  Barry,  in  propria  persona,  for  Applicant. 

Alfred  C.  Skaife,  attorney,  for  Defendants. 
The  applicant,  D.  W.  Barry,  suffered  a  broken  forearm  on  January  21, 
1914,  when  he  attempted  to  crank  an  auto  truck  belonging  to  Charles  F. 
Kane  &  Co,,  of  San  Francisco,  during  his  employment  by  them  as  a 
chauffeur.  The  defendants  paid  the  injured  man  compensation  in  full 
until  May  9,  1914,  and  furnished  medical  and  surgical  treatment,  but 
declined  to  give  further  compensation  or  treatment  as  demanded  by  the 
applicant.  The  arm  had  healed  improperly,  inasmuch  as  the  applicant 
had  refused  to  have  the  bones  wired  in  the  setting.  The  evidence 
showed  that  such  an  operation  had  been  offered  by  the  defendants  at 
the  proper  time,  but  that  applicant  had  continuously  and  without 
sufficient  cauf'c  neglected  and  refused  to  submit  himself  to  such  an 
operation.  For  this  reason  the  defendants  were  discharged  from  any 
further  liability. 

H.  L.  White, 
Secretary. 

{No.  591— December  28,  1914.) 

(Chapter  1T6.  Laws  1313.) 

ALBERT  AND  LIZZIE  SHAW.  Applicant*.  V8.  D,  J.  FOLEY.  Defendant. 

Employee  Defined — Findi.vo  of  Facts, — Where  a  pbotographor  furniahes  matetisl 
to.  and  develops  and  prints  pictures  taken  and  sold  by  a  second  person,  but  hns 
no  control  over  said  second  person,  end  can  not  direct  that  person's  movenipnts. 
his  lime,  his  subjects  or  ^is  melhods  of  work,  and  where  the  proceeds  of  the 
sates  made  are  divided  IwtH'een  them,  and  this  is  the  only  return  on  the  invest- 
ment received  by  eitlier  of  tliem.  hcfd.  Ihey  do  not  stand  in  the  relntion  of 
employer  and  employee,  as  defined  by  section  14  of  the  act.  aod  although  the 
second  iMTson  be  killed  while  actually  taking  pictures,  no  compensation  is  due 
to  his  dependents. 

The  facts  are  stated  in  the  opinion.     The  applicants  were  denied 
compensation. 

Albert  and  Lizzie  Shaw,  in  propria  persona,  for  Applicants. 

D.  J.  Foley,  in  propria  persona,  for  Defendant. 
Albert  Shaw,  Jr,,  an  amateur  photographer,  was  killed  by  falling 
from  a  trail  while  in  the  Yosemite  Valley,  on  the  25th  day  of  July,  1914. 
His  parents,  Albert  Shaw  and  Lizzie  Shaw,  claimed  the  death  benefit 
provided  by  the  Workmen's  Compensation,  Insurance  and  Safety  Act. 
Defendant  D.  J.  Foley  resisted  on  the  grounds  that,  at  the  time  of  the 
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accident,  said  Albert  Shaw,  Jr.,  was  not  in  his  employment  within  the 
meauing  of  the  act  and  that  the  death  was  caused  by  decedent's  wilful 
misconduct. 

The  facts  were  that  yoiing  Shaw  was  taking  pictures  and  solicitiDg 
sales  of  the  same  and  turning  the  negatives  over  to  Foley,  who  developed 
them  and  printed  the  photographs,  giving  Shaw  one  third  of  the  pro- 
ceeds for  his  share  of  the  joint  operation  and  keeping  two  thirds  for 
his  own  work  and  the  cost  of  the  materials  used,  Foley  had  no  control 
over  Shaw  as  to  his  hours  of  labor  and  very  little  as  to  when  or  where 
or  how  he  was  to  do  soliciting  and  p holograph iug,  and  the  arrangement 
seems  to  have  been  more  in  the  nature  of  a  partnership  than  of  a  con- 
tract of  hire. 

We  do  not  think  that  the  evidence  sustains  the  charge  of  wilful  mis- 
conduct. It  is  probably  true  that  deceased  was  venturesome,  that  the 
trail  taken  by  him  was  known  to  be  dangerous  and  that  deceased  had 
been  advised  by  Foley  not  to  go  to  Glacier  Point,  but  the  evidence 
shows  also  that  the  trail  was  much  used  despite  the  warning  and  that 
it  is  not  knnwn  how  the  young  man  came  to  fall  over  the  cliflE,  whether 
by  a  reckless  want  of  care  or  otherwise. 

For  the  reasons  given  we  find  for  the  defendant  on  the  ground  that 
the  evidence  produced  on  behalf  of  applicants  is  insufficient  to  estab- 
lish as  a  fact  that  Albert  Shaw,  Jr.,  was;  at  the  time  of  the  accident 
which  resulted  in  his  death,  tui  employee  of  defendant  Foley  within 
the  meaning  of  section  14  of  the  act. 

A.  J.  PiLLSBUBY, 

Will  J.  French, 

Commission  e  rs. 


(No.  607— December  28,  1914.) 

(Chitpler  176,  LuWB  1913.) 


iNTOMtATlON — KlSfilNii  Of  Fact. — The  Connuissioll  does  not  acwpt  as  conclusive 
of  intoxicalion  tbp  mere  pvirtenpe  of  the  odor  of  alcohol  upon  the  breath  of  Iho 
injured  mnn.  and  tet<tiniouy  that  he  had  takpD  thr«e  or  four  drinks  of  be«r  urithin 
nix  hours  prior  to  the  nt.'cJclcut. 

In.-  BUEDES  OF  I'HOi)F. — Where  intoxii-alion  of  the  injured  employee  is  urxed  as  a 
rii'ff'iiKi'.  the  burden  of  proof  is  ujiou  the  defendant.  HeU.  in  this  ease  ths 
dcfpiU'-t.'  IK  not  e>^labliRUcd. 

The  facts  are  stated  iu  the  opinion.  Applicant  was  awarded  one 
hundred  fifty  dollars  (.-SISO.OO)  as  indemnity  for  the  temporary  total 
disability  su-itained  by  him  to  December  27th.  He  was  further  awarded 
twelve  dollars  and  fifty  cents  ($12.50)  per  week  compensation,  for  each 
week  beginning  with  December  27th,  to  be  paid  until  the  termination  of 
his  disability,  or  the  further  order  of  the  Commission. 
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John  Wm.  Ileaney,  attorney,  for  Applicant. 
F.  E.  Bdland  and  Jos.  J.  McKeiina,  attorneys,  for  Defendants. 
On  the  19th  of  September,  1914,  Frank  Potts,  while  in  the  employ- 
ment of  the  Pacific  Stevedoring  and  Ballasting  Company,  fell  into  the 
hold  of  a  barge,  suffering  the  fracture  of  his  right  thigh  and  other 
injuries.  lie  made  application  for  compensation,  which  was  denied  on 
the  ground  that  his  injuries  were  caused  by  his  own  intoxication,  where- 
upon he  filed  his  application  with  this  Commission  for  the  adjustment 
of  the  controversy.  The  evidence  shows  that  along  about  eleven  o'clock 
at  night  the  foreman,  Joe  Costa,  went  to  Pete  Tierney's  saloon  in 
search  of  a  man,  to  take  the  place  of  one  of  his  gang  who  was  away,  to 
unload  a  coal  barge  into  the  hold  of  a  British  steamer,  and  Potts  was 
emploj'cd  to  do  the  work.  Potts  was  not  by  profession  a  stevedore,  but 
a  boiler  maker,  but  when  there  was  no  boiler  making  to  do,  and  having 
a  large  family  to  support,  he  took  such  other  work  as  he  could  find 
and  upon  a  number  of  occasions  had  done  work  as  a  stevedore.  By 
12:45  a.ra.  the  tubs  were  all  loaded  on  deck.  There  were  a  few  pieces 
of  sheet  iron  put  in  the  bottom  of  the  barge  to  help  in  running  out  the 
tubs  through  the  middle  of  the  hatch.  Costa  told  the  men  to  take  the 
sheet  iron  across  the  steamer  and  put  it  on  the  wharf.  In  doing  so 
they  had  to  cross  a  beam  fourteen  inches  wide  and  about  twenty-five 
feet  long  and  thirty-four  feet  above  the  bottom  of  the  hold  of  the 
barge.  Potts,  as  he  approached  the  end  of  the  beam,  made  a  misstep  and 
fell  into  the  hold,  sustaining  injuries  as  explained  above.  The  only 
evidence  given  in  support  of  the  charge  of  intoxication  was  that  of  Dr. 
E,  J.  Best  of  the  Emergency  Hospital,  who  detected  the  odor  of  alcohol 
on  his  breath.  Dr.  Goodale,  physician  for  the  defendant  insurance 
i:arrier,  thought  that  he  pmeiled  liquor  on  the  breath  of  applicant.  Miss 
Behrens,  nurse  at  the  hospital,  testified  that  she  smelled  the  odor  of 
alcohol  upon  the  breath  of  applicant  next  moniing.  There  was  evi- 
dence to  show  that  he  had  taken  three  drinks  of  beer  in  the  course  of 
the  evening  between  six  o'clock  and  eleven  and  there  was  other  evidence, 
which  was  contradicted,  to  show  that  he  may  have  had  two  drinks  more 
between  the  saloon  and  the  dock  where  he  was  to  work.  Per  contra, 
Ilanley  and  Nally,  with  whom  Potts  worked,  testified  that  Potts  was 
perfectly  sober.  Joe  Costa,  foreman,  declares  that  Potts  was  working 
along  all  right  and  everything  looked  all  right.  lie  was  working 
steadily  but  merely  made  a  misstep,  which  caused  him  to  fall,  and  he 
could  swear  that  Potts  was  not  drunk.  Tierney  testified  that  Potts  had 
had  only  three  drinks  of  beer  during  the  evening  and  no  whiskey  and 
that  he  was  not  drunk.  W.  A.  Letnmer,  superintendent  of  the  Cali- 
fornia Boiler  Works,  and  under  whom  Potts  worked  for  many  years, 
could  not  testify  as  to  Potts'  habits  outside  of  working  hours.  Jle 
knew  that  a  number  of  years  before  Potts  had  the  reputation  of  being 
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a  drinking  man  but  nnderstood  for  the  last  few  years  he  had  enjoyed 
a  general  reputation  of  letting  liquor  alone,  that  he  had  never  loet  any 
time  while  working  for  the  California  Boiler  Works  on  account  of 
liquor  and  that  he  never  saw  him  under  the  influence  of  liquor  while 
at  work.  Indeed,  he  never  saw  him  take  a  drink  of  liquor  and  on 
several  occasions  while  at  work  outside  with  a  gang  of  men  he  had 
invited  Potts  to  take  a  drink  and  on  all  of  these  occasions  Potts  had 
taken  soda  water  or  ginger  ate  and  had  not  taken  liquor.  £.  Redman, 
foreman  of  the  California  Boiler  Works,  under  whom  Potts  worked 
steadily  for  twelve  years  or  more,  testified  that  he  never  saw  him 
intoxicated  on  the  premises  and  never  suspected  him  of  being  intoxi- 
cated while  at  work.  He  knew  nothing  of  him  outside  of  hours.  Potts 
never  laid  off  on  account  of  sprees  or  intoxication. 

Wliat  constitutes  intoxication  is  a  difficult  problem  to  deal  with,  but 
this  Commission  can  not  accept  as  conclusive  of  intoxication  the  mere 
evidence  of  the  smell  of  alcohol  upon  the  breath  or  evidence  that  three 
or  four  drinks  of  beertaken  within  a  period  of  five  or  six  hours  estab- 
lishes the  fact  of  intoxication.  Where  intoxication  is  urged  as  a 
defense  the  burden  of  proof  is  upon  the  defendant  employer  or  insur- 
ance carrier  and  we  do  not  think  that,  in  this  case,  that  burden  has  been 
discha^ed  by  the  defendants  in  this  proceeding.  Therefore,  an  award 
is  found  for  the  applicant. 

A.  J.  PlLLSBUBY, 

Wnjj  J.  French, 
Harris  Weinstock, 
Commissioners. 


(No.  626— December  28,  1914.) 

(Chapter  I'fl.  Laws  191S.) 
MRS.  C.  S.  BIMSTOL.  Appli<:ant.  \-b.  V.  J.  GARTI.AND,  ai 
ASC'ALTi'  COSH'AXl'  OF  NEW  YORK,  Dc 

Dkpenwency  <if  Wife.  Living  Separate — No  Pbesumption. — Where  ihe  husband 
and  wife  are  Imng  seiiarate  and  Hpart.  aod  he  is  kilted  by  industrial  ai'cideiit. 
there  can  he  no  prcHumption  of  entire  dependency  of  Ihe  wife,  and  the  facts 
mnst  establish  the  dependency,  if  any. 

In. — Computation  of  Dkpendk.ncy. — When  the  fact  of  dependency  is  estahliahe^. 
but  when  Ihp  evidence  on  the  extent  thereof  is  not  exact,  the  amount  contributed 
may  Iw  estimated  from  (1 )  the  alleged  contrlbotions  to  the  wife  ;  (2)  the  average 
enrninRs  of  llie  deceoseil  emploj'ee ;  (3)  Ihe  living  eipenses  ot  the  wife,  aod  (4) 
her  other  Honrco!!  of  income,  if  any. 

The  facts  are  stated  in  the  opinion. 

W.  I.  O'Shavghiicssy,  attorni-y,  for  Applicant. 
JI.  H.  Biwcr,  examiner  of  claims,  for  Defendants. 
The  husband  of  the  applicant  was  killed  by  accident  on  September 
18,  1014,  in  San  Francisco,  the  death  being  caused  by  a  falling  hoist 
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while  the  deceased  was  working  on  the  construction  of  a  building.  The 
only  issue  presented  by  this  application  is  that  of  the  extent  of  depend- 
ency, if  any,  of  the  wife  of  the  deceased  employee  upon  him  for 
support. 

The  evidence  shows  that  Mrs.  Bristol  had  been  separated  from  her 
husband  for  a  year  and  a  half  before  the  injury  and  that  she  had 
worked  for  two  months  during  the  summer  in  a  cannery  to  help  sup- 
port herself.  She  claims  to  have  received  twenty  dollars  ($20.00)  to 
thirty  dollars  ($30.00)  per  month  from  her  husband  for  her  support 
during  most  of  the  period  of  separation,  but  was  unable  in  her  testi- 
mony to  point  to  any  specific  payments  made  to  her. 

Upon  this  state  of  facts  it  is  clear  that  the  applicant  is  entitled  to  a 
death  benefit  only  as  a  partial  dependent.  Section  19  (a)  of  the 
Workmen's  Compensation,  Insurance  and  Safety  Act  provides: 

Sec.  19.  (a)  The  following  shall  be  conclusively  presumed  to 
be  wholly  dependent  for  support  upon  a  deceased  employee: 

(1)  A  wife  upon  a  husband  with  whom  she  was  living  at  tlie 
time  of  his  death. 

(6)  In  all  other  cases,  questions  of  entire  or  partial  dependency 
and  questions  as  to  who  constitute  dependents  and  the  extent  of 
their  dependency  shall  be  determined  in  accordance  with  the  fact, 
as  the  fact  may  be  at  the  time  of  the  death  of  the  employee. 

Under  the  provisions  of  the  act  above  quoted,  the  applicant  is  not 
entitled  to  a  death  benefit  under  the  conclusive  presumption  of  total 
dependency  created  by  subsection  (a)  (1)  for  the  reason  that  she  waa 
separated  from  him  at  the  time  of  his  death.  Also,  she  was,  as  a  matter 
of  fact,  not  totally  dependent  upon  her  husband  at  the  time  of  his 
death,  under  subdivision  {&)  for  the  reason  that,  for  two  months  of 
the  period  of  separation,  she  had  earned  money  with  which  to  defray 
her  expenses.  She  did  not  receive  the  whole  of  her  support  from  her 
husband  and  could  not  be  wholly  dependent  upon  him. 

The  fact  of  partial  dependency  is,  however,  established,  not  only  by 
the  testimony  of  the  applicant,  which  is  apparently  honest  and  sincere 
although  vague  as  to  details,  but  by  the  corroboration  of  a  sister  with 
whom  she  lived.  The  latter  testified  that  the  deceased  called  upon  the 
applicant  frequently  and  that  after  such  calls  the  applicant  would  pay 
her  share  of  the  expense  of  the  household,  stating  that  her  husband  had 
just  given  her  the  money.  It  is  also  in  evidence  that  the  wife  had  no 
other  source  of  income  except  for  the  two  months  during  which  she 
worked. 

It  is  always  difiieult  to  estimate  the  extent  of  partial  dependency  in 
the  absence  of  direct  testimony.  Where,  as  in  the  present  case,  the 
fact  of  partial  dependency  is  clearly  proved,  but  no  records  have  been 
kept  by  which  the  dependents  can  prove  the  amount  of  the  contributions- 
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for  support,  it  U  the  polic-y  of  tins  Commission  to  estimate  the  actual 
amount  as  closely  as  can  be  done  from  all  the  evideuee,  giving  the 
benefit  to  the  employer  of  any  serious  doubt.  Accordingly,  in  the 
present  ease,  the  amount  which  the  deceased  contributed  to  the  support 
of  his  wife  is  estimated  by  reference  to  the  following: 

1.  The  earniugs  of  the  husband,  which  are  determined  by  competent 
testimony  to  be  approximately  five  hnndred  eighty-five  dollars  per 
year,  amounting  to  an  average  of  forty-eight  dollars  seventy-five  cents 
[ler  month.  Out  of  this  amount  it  would  not  have  been  possible  for 
him,  under  the  eireu instances  under  which  he  lived,  to  have  paid  more 
than  $25.00  per  month  for  the  support  of  his  wife,  approximately  half 
of  his  income. 

2.  The  amount  claimed  to  have  been  received  by  the  wife,  which, 
according  to  her  own  testimony  was  twenty  dollars  to  thirty  dollars 
per  month. 

3.  The  amount  shown  to  have  been  spent  by  the  wife  for  her  living 
expenses:  This  is  established  by  competent  evidence  to  have  been 
fifteen  dollars  per  month  for  rcom  rent  and  half  of  the  actual  cost  of 
board  while  living  with  her  sister,  which  would  place  her  living 
expenses  at  nearly  thirty  dollars  per  month  as  a  minimum  amount. 

In  view  of  these  throe  factors,  it  is  the  opinion  of  the  Commission 
that  the  contribution  of  $25.00  per  month  by  the  husband  for  the  sup- 
■  port  of  his  wife  is  a  fair  and  ju.st  approximation  of  what  he  could  and 
did  pay  to  her.  Accordingly,  the  death  benefit  has  been  based  upon 
this  amount,  allowing  to  the  applicant  a  total  death  benefit  of  nine 
hundred  dollars.  A.  J.  Pillsbury, 

Will  J,  French, 
Harris  Weinstock, 
Commissio  ners. 


(No.  550— December  2 
(Chapter  1T8.  Laws  1 


The  State  Highway  Commission  had  in  its  employ  on  April  21,  1914, 
a  tinsmith,  C.  Schneider,  who  claimed  to  have  received  an  accidental 
injury  to  his  back  while  engaged  in  road  repair  work  at  that  time, 
between  Ilopland  and  Cloverdale.  While  there  was  some  proof  of 
disability,  in  the  nature  of  lumbago,  yet  ther&was  no  evidence  to  show 
that  applicant  had  been  injured  by  accident.  For  this  reason  the  de- 
fendant was  discharged  from  all  liahility. 

H.  L,  WHrrE, 
Secretary. 

D.(jitizecb/G00'^lc 
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{No.  577— December  29,  1914.) 

(Chupter  176,  Lawa  1913.) 
MISS.  C.  P.  ASIICROFT  a 

J.  L.  Johnston,  attorney  for  Applicant. 
Duncan  McPherson,  attorney,  for  Defendant*. 
The  applicant,  a  delivery  boy,  while  driving  defendants'  bakery 
wagon  at  Santa  Cruz,  on  July  27th,  injured  his  shin  when  his  foot 
slipped  from  the  wheel  of  the  wagon.  The  wound  became  infected  and 
a  temporary  total  disability,  lasting  from  July  27th  until  August  17th, 
was  sustained.  Defendants  contended  that  the  infection  was  caused 
by  bathing  in  a  public  plunge  bath  after  the  injury,  but  the  evidence 
did  not  sustain  them  in  this  regard.  An  award  of  five  dollars  and 
eighty-nine  cents  ($5.89)  as  a  disability  indemnity,  was  ordered  paid, 
and  also,  the  reasonable  expenses  for  medicine  and  medical  and  surgi- 
cal treatment  incurred  within  ninety  days  after  the  injury. 

H.  L.  White, 
Secretary. 


(No.  600— December  30.  1914.) 

(Chapter  176,  Laws  1313.) 
-TOIIN  LYXN.  Applki 

The  facts  are  stated  in  the  opinion.  Defendant  was  discharged  from 
liability. 

John  Lynn,  in  propria  persona,  for  Applicant. 
0.  W.  Towle,  attorney,  for  Defendant. 

John  Lynn  was  a  stevedore  and  working  on  the  water  front  in  San 
Francisco,  Up  to  the  12th  of  May  he  had  done  his  work  without  any 
difficulty  and  appeared  to  be  strong  and  well,  but  on  the  12th,  while 
steadying  the  freight  going  down  the  chute  into  the  hold  of  a  vessel, 
a  case  of  leather  struck  him  in  the  side  and  knocked  him  on  to  an  auto- 
mobile standing  near  by.  lie  continued  to  work  until  the  4th  of  June, 
when,  because  of  a  bad  cold  and  general  weakness,  he  went  to  a  phy- 
sician who  examined  him  and  pronounced  him  to  l)0  in  a  bad  state  of 
general  health.  The  heart  action  was  extremely  faulty  and  he  had 
developed  a  fatty  tumor.  lie  speedily  reached  the  conclusion  that 
the  heart  trouble  and  the  tumor  niiLst  have  been  caused  by  the  injury 
-sustained  on  the  12th  of  Slav,  and,  conseiincntly,  applied  for  com- 
pensation. 

It  sometimes  happens  that  a  person  whose  health  is  seriously  impaired 
goes  nn  with  his  work,  not  suspecting  the  existence  of  a  malady  that 
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may  ineapaoitate  him  at  any  time,  until  something  unusual  breaks  in 
upon  his  daily  routine  of  life,  whereupon  the  true  situation  at  once 
becomes  painfully  evident. 

Jiidging  from  the  medical  testimony  offered  at  the  hearings  in  this 
case,  this  was  the  condition  of  John  Lynn.  His  heart  was  in  bad 
condition  and  the  fatty  tumor  was  developing,  but  the  slight  injury 
he  sustained  on  the  12th  of  May  had  no  causal  relation  to  either  trouble 
and  merely  served  to  call  his  attention  to  a  condition  that  had  existed 
for  a  considerable  time. 

Fnr  this  reason  the  Commission  has  been  forced  to  the  conclusion  that 
no  disability  resulted  from  the  accident  complained  of  and  that  no 
disability  indemnity  is  allowable  in  the  circumstances  of  the  case. 

A.   J.    PiLLSBURY, 

Will  J.  French, 

Commisiioners. 

NoTK,— On  January  18.  1916,  the  appUcnnt  petitioned  tor  a  rehearing  on  the  ktouhJ 
thnt  new  anil  mnterial  evidence  had  been  discovered  which  could  not  have  been  pro- 
duced at  the  former  hearing.  This  petition  was  granted  by  the  CommlHSlun  on 
March  IT,  191&.  further  teBtlmony  taken,  and  on  April  23.  I91B,  the  Commlf-Blon 
condrmed   Ita   original    UndlngB   and   award. 


(No,  325— December  31,  1914.) 

(Chapter  ITt,  Laws  1313.) 

WALTER  R.  SAUNDERS.  Applicant,  vs.  OXNAHD  HOME  TKLBPIlONi;.  anp 

WESTKUN  INDEMNITY  COMPANY  OF  DALLAS,  TEXAS,  DefendanU. 

REIIEASINC UnKEASONAltLEKESS  OF  AWARD  OF  IZ^JSIPENSATION   NOT  GROUNDS  FOB. — 

The  Eroimils  for  applicalion  for  a  rehearinK  on  an  award  for  coinpensBtion  are 
staled  in  the  act.  aeclion  82.  and  do  Dot  include  the  ground  that  the  award  was 
unrcasonflbic.  Section  83  does  allow  an  application  for  a  rebearlng  npon  tbis 
groutid.  but  this  section  applies  onb'  to  aatet.v  rules  and  regiitaCionB  and  does  not 
apply  to  awards  granlitig  or  denying  compensation. 
Loss  OF  AVages— EviDKNTE.— The  probable  Iohb  of  wag™  referred  to  in  seelion  1.S  of 
the  Oct  will  be  determined  by  comjiutatlDn  and  e.^^timate  from  all  the  evidenci'. 
and  can  not  be  established  definitely  b;  evidence  of  earnings  at  an;  particular 

Walter  R.  Saunders,  in  propria  persona,  for  Applicant. 

E.  F.  Conlin,  attorney,  for  Defendants. 
While  the  applicant  was  employed  by  the  defendant  Oxnard  Home 
Telephone  as  a  lineman  on  January  17.  1914,  he  fell  from  t'la  pole  on 
which  he  was  working,  at  Hueneme,  and  sustained  thereby  a  frac- 
ture of  the  wrist.  The  injury  did  not  heal  properly,  and  applicant 
suffered  a  probable  permanent  disability  therefrom.  It  was  found  that 
the  disability  resulting  from  the  accident  and  injury  was  temporary 
and  total  until  JIarch  15th,  and  as  indemnity  therefor  the  sum  of 
seventy-eight  dollars  and  seventy-two  cents  ($78.72)  was  awarded. 
Succeeding  the  period  of  total  disability,  it  was  found  that  the  appli- 
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cant  was  partially,  though  temporarily,  disabled  for  a  period  of  indefi- 
nite length.  Therefore  he  was  also  awarded,  as  a  temporary  partial 
disability  indemnity,  the  sum  of  two  hundred  seventy-five  dollars  and 
fifty-two  cents  ($275.52)  in  full  to  January  2,  1915,  and  from  and  after 
this  later  date  the  sum  of  six  dollars  and  fifty-six  cents  ($6.56)  per 
week,  until  the  termination  of  disability  or  further  order  of  the  Com- 
mission. The  question  of  permanent  disability  could  not  be  deter- 
mined until  at  least  six  months  had  elapsed,  and  the  consideration 
thereof  was  postponed,  awaiting  that  time.  Medical  and  surgical  treat- 
ment had  been  furnished  by  the  employer, 

H.  L,  White, 
Secretary. 
n  January  10,  1915.     The  Com- 


The  findings  and  award  in  this  proceeding  were  rendered  on  Decem- 
ber 31,  1914.  On  January  20,  1915,  the  defendant  Western  Indemnity 
Company  filed  herein  its  application  for  a  rehearing  of  the  said  findings 
and  award  substantially  upon  the  following  grounds: 

1.  That  the  findings  of  fact  are  void  for  the  reasons  that  the  circum- 
stances attending  the  accident  are  not  set  out  in  detail. 

2.  That  the  evidence  does  not  justify  the  fiudings  of  fact. 

3.  That  the  defendant  was  deprived  of  an  opportunity  to  show  that 
the  accident  was  caused  by  wilful  misconduct,  and  now  desires  to 
present  further  evidence  upon  this  issue. 

4.  That  the  defendant  is  entitled  to  be  allowed  to  offer  an  operation 
to  cure  the  applicant  of  his  injurj'. 

5.  That  the  findings  and  award  are  unreasonable. 

6.  That  there  is  no  evidence  to  sustain  the  finding  as  to  the  extent 
of  partial  disability  of  the  applicant. 

Except  upon  the  offer  of  further  evidence  upon  the  question  of 
wilful  misconduct,  the  objections  raised  are  purely  technical  and  do 
not  go  to  the  merits  of  the  decision.  Upon  the  first  ground  mentioned, 
that  the  Commission  erred  in  not  malting  detailed  findings  of  fact 
instead  of  general  finding  of  the  ultimate  facts  alone,  as  is  its  usual 
custom,  the  Commission  has  already  announced  its  position  in  the  case 
of  Meson  vs.  Western  Metal  Supply  Company.  It  is  sufficient  to  state 
here  merely  that  the  Commission  believes  it  is  empowered  by  the  AVork- 
men's  Compensation,  Insurance  and  Safety  Act  to  make  its  findings  in 
terms  of  ultimate  facta  only,  meaning  by  ultimate  facts  the  facts  neces- 
sary to  be  establis-hed  to  entitle  either  party  to  a  decision  in  its  favor, 
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instead  of  upon  every  dispute  over  the  existenoe  of  a  subordinate  or 
evidentiary  faet.  Where,  however,  a  special  finding  of  fact  is  desired. 
the  Commission  will,  upon  request,  make  its  findings  in  that  form. 
Notice  is  therefore  given  iu  the  accompanying  order  denying  the  appli- 
caticn  for  a  rehearing,  of  the  intention  of  the  Commission  to  amend 
its  findings  of  fact  to  insert  a  detailed  finding  a.s  to  certain  controverted 
matters. 

The  second  objection  is  merely  a  reargnment  upon  the  weight  of 
evidence  as  to  the  disability  of  the  applicant.  The  finding  of  the  Com- 
mi.ssion  was  made  upon  the  preponderance  of  the  testimony  of  the 
medical  experts  called  a.s  witnesses  in  the  ease,  reinforced  by  the  report 
of  its  medical  referee,  Dr,  Charles  W.  Decker,  appointed  by  the  Com- 
mi>':sion  to  examine  the  applicant  and  report  upon  his  condition.  Upon 
a  re-examination  of  the  testimony,  the  Commission  sees  no  reason  for 
changing  its  former  decision. 

The  third  ground  assigned  for  a  rehearing  is  not  well  taken.  The 
defense  of  wilful  misconduct  was  raised  in  the  defendant's  answer  and, 
as  stated,  arrangements  were  made  to  take  further  testimony  in  Las 
Angeles  upon  this  issue.  After  the  hearing  of  the  case,  however,  a 
letter  was  received  by  this  Commi.ssion  from  Mr.  L.  R.  Sweezey,  man- 
ager of  the  Los  Angeles  claims  division  of  the  Western  Indemnity 
Company,  stating  that  he  had  found  that  there  was  no  merit  in  the 
defease  of  wilful  misconduct  and  withdrawing  the  request  for  a  further 
hearing.  This  sufficiently  disposes  of  the  request  to  be  allowed  to 
introduce  further  evidence  upon  this  issue.  The  Commission  will 
reopen  a  proceeding  to  take  further  evidence  after  a  decision  only  where 
further  evidence  is  shown  which  the  party  by  reasonable  diligence  could 
not  have  produced  at  the  preceding  hearing,  which  is  not  claimed  to 
be  the  case  in  the  present  proceeding. 

The  fourth  ground  assigned  for  a  rehearing  is  not  well  taken.  After 
reviewing  the  medical  testimony  the  Commi.s.sion  is  of  opinion  that 
no  cause  is  shown  for  an  operation  and  that  it  is  not  established  that 
an  operation  would  result  in  bettering  the  condition  of  the  applicant. 
In  the  alwence  of  any  showing  to  this  effect  by  the  defendant  in  its 
application  for  rehearing,  the  request  can  not  be  granted. 

T'pon  the  fifth  ground  stated,  the  attention  of  the  defendant  should 
be  directed  to  the  faet  that  the  grouncis  upon  which  a  rehearing  can 
be  requested  are  .stated  in  section  S2  of  the  act  and  do  not  include  the 
ground  that  the  award  was  unr(?asonable.  Section  83  does  allow  an 
application  for  a  rehearing  upon  this  ground,  but  this  section  applies 
only  to  safety  rules  and  regulations  and  does  not  apply  to  awards 
granting  or  denying  compensation. 

The  last  ground  assigned  is  that  there  is  no  detailed  finding  as  to  the 
present  earning  capacity  of  the  applicant  to  aid  in  deteiroining  his 


INDr^TRIAL  ACCIDENT  COMMISSION  DECISIONS.  6-^9 

weekly  loss  in  wages  diiriiiR  the  period  of  partial  disability.  The  med- 
ical testimony  of  record  dearly  shows  that  the  applicant  is  entirely 
unable  to  perform  the  duties  of  his  occupation,  that  of  a  lineman,  by 
reasiiu  of  his  deformity.  lie  is.  however,  able  to  perform  the  tasks  of 
;i  common  laborer  which  do  not  require  the  peculiar  use  of  the  right 
hand  which  the  applicant  is  unable  to  exercise.  The  weekly  loss  in 
wages  is  therefore  established  by  reference  to  the  difVerenee  between 
the  wages  the  applicant  was  receiving  at  the  time  of  his  injury  as  a 
lineman  and  the  probable  amount  he  would  be  able  to  earn  as  a  com- 
mon laborer.  It  should  be  pointed  out  that  the  act  does  not  require 
specific  testimony  a.s  to  the  amount  the  applicant  is  earning  during  the 
period  of  partial  di.sability.  Section  18  refers  to  the  "weekly  amount 
which  the  injured  employee  in  the  exercise  of  reasonable  diligence  will 
probably  be  able  to  earn  during  the  disability,  to  be  determined  in  view 
of  the  nature  and  extent  of  the  injury."  Necessarily,  this  amount  is 
to  be  determined  by  estimation  and  computation  based  upon  all  the 
evidence  and  can  not  be  established  definitely  by  evidence  of  earnings 
at  any  particular  time. 

For  these  reason.s  the  application  for  a  rehearing  is  denied. 

A.   J.    PiLISBURY, 

Will  J.  French, 

Covimissioners 

(No.  424— December  31,  1914.) 

JKSRE  RATCLIFF.  .\p,,li--a,>l.  vs.  C.  F.  IIeWITT  COMPANY.  /»f/cnrfo»f. 

t'AKU  Lahor — Skbvick  jh  City — Wlipre  a  fnrm  hand  is  ordpri-il  liy  his  i-miilo.viT  lo 
haul  n  lonil  of  lumber  from  a  iioini  in  a  city  lo  a  raiironil  lieijot  for  siiijimeni 
lo  anotlipr  tnrin  tor  his  eniplo.vcr  and  is  injtinxl  while  so  doins.  eivn  ihoiiRh 
the  nnoils  cnrrieil  err  not  for  vsp  or  connected  with  thp  farm  iiiion  wliich  ho  is 
employed.  hi-M,  tlint  sucb  injure)  emploj'eo  is  a  farm  liiboivr.  and  I'ntinKed  as 
such  when  injiirixl.  nnil  his  t-mplo.ver  in  cxpmpt  from  liability  for  oniiitii'ii»nlioii. 

Lincoln  G.  Bavkiis,  attome.v,  for  Applicant. 

C,  A.  Post,  attorney,  for  Defendant. 
Applicant  herein  was  injiired  at  Los  Angeles,  on  March  8.  1914, 
while  engaged  as  caretaker  for  defendant's  ranch  at  Monrovia.  The 
evidence  shpwed  that  he  had  been  retjuested  to  bring  his  team  in  from 
the  ranch  to  his  employer's  offices  at  Los  Angeles  for  the  purpose  of 
pulling  down  some  partitions  in  the  eity  offices  and  hauling  them  to 
the  freight  depot.  The  partitions  were  to  be  shipped  to  another 
ranch  owned  by  the  defendant  at  Reedley.  After  the  applicant  had 
torn  out  the  partitions  and  while  loading  them  on  a  wagon,  he  sustained 
a  fall,  resulting  in  the  di.sability  which  forms  the  basis  of  this  pro- 
ceeding.    The  Commission  held  that  although  he  was  actually  engaged 
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in  city  freighting  for  hia  employer,  the  fact  that  he  was  a  farm  hand 
and  that  farm  bands  are  required  to  perform  miscellaneous  duties 
occasionally  off  the  ranch  in  the  course  of  their  employment,  caused 
him  to  be  still  engaged  in  farm  labor  at  the  time  of  the  accident  and 
deprived'  him  of  the  protection  of  the  compensation  act.  For  this 
reason  the  defendant  was  ordered  discharged  from  all  liability  and 
compensation  was  denied. 

H.  L.  "White, 


(No.  449— December  31,  1914.) 

(Chapter  176.  Laws  1913.) 

MRS.  IDA  WHEADON  and  MRS.  GEORGE  WHEADON,  AppUcanti.  vs.  RED 

RIVER  LVMBER  COMPANY,  Defendant. 

Phoxiuate  Catjse^Hebl  BLI9TEB — Bbigut's  Disease — Death — Finding  of  Fact. 
— Where  the  deceased  has  deyelopcd  a  blister  upoa  his  heel,  caused  b;  rubber 
boots  which  were  furDishcd  b]'  the  employer,  and  the  blister  became  infected,  and 
subsequently  Bright's  disease  developed  and  death  resulted — hut  the  medical  evi- 
dence established  that  the  injur;  and  infection  of .  the  heel  bad  poisoned  tbe 
blood  stream  and  caused  the  Bright's  disease,  held,  the  disease  was  incideotal 
to  the  injurj  and  the  chain  of  eauaation  is  complete  from  injury  to  dfath. 

The  facts  are  stated  in  the  opinion.  The  application  of  Mrs.  George 
Wheadon,  the  mother  of  the  deceased,  was  dismissed  at  her  request,  as 
she  was  not  dependent  upon  her  son  for  her  support.  Mrs,  Ida 
Wheadon,  the  widow  of  the  injured  employee,  was  awarded  the  tem- 
porary total  di.-ability  indemnity  which  had  accrued  at  the  time  of  her 
husband's  demise,  in  the  sum  of  one  hundred  eighty-three  dollars  and 
forty-three  cents  ($183.43),  and  also  a  death  benefit  of  two  thousand, 
eight  hundred  ninety-seven  dollars  and  fifty-seven  cents  ($2,897.57). 
The  death  benefit  was  made  payable  in  weekly  installments  for  two  hun- 
dred and  twenfy-five  consecutive  weeks,  and  until  the  whole  of  said  sum 
be  paid.  The  medical  expenses  incurred  by  applicant  by  reason  of  such 
injury  were  ordered  paid  on  approval  by  the  Commi8.sion. 

Mrs.  Ida  Wheadon  and  Mrs.  George  Wheadon,  in  propria  persona, 
for  Applicants. 

N.  F.  I'ray,  manager,  for  Dffendant. 
On  the  lOtb  day  of  April,  1914,  Richard  Theodore  Wheadon,  a 
!)luitiber,  entered  the  emplnyment  of  the  defendant,  Red  River  Lumber 
Company,  at  Westwood,  Lassen  County.  On  the  16th  some  water 
pipes  burst  in  a  stream  of  cold  water  and  it  was  necessary  for 
Wheadon,  with  others,  to  work  in  the  cold  water  during  the  greater 
))art  of  the  day.  In  order  that  they  might  do  so  without  danger  to 
their  health,  thee  men  were  supplied  with  new  rubber  boots.  The 
boots  furnished  Wheadon  were  verj'  much  too  large  for  him,  and  during 
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the  day  he  blistered  one  of  his  heels  but  paid  little  attention  to  It, 
not  thinking  that  it  would  prove  serious.  However,  a  few  days  later 
his  knee  and  leg  began  to  give  hira  pain,  and  on  the  27th  he  went  to 
the  company's  physician  complaining  of  his  leg  and  knee  hurting  him, 
and  received  attention.  The  physician  opened  the  blister  and  trimmed 
all  the  loose  skin  off  around  it  and  treated  it  with  iodine  and  put  a 
dressing  on  it  and  gave  hira  some  liniment  to  rub  his  knee  with,  thinking 
that  he  had  sprained  his  knee  while  playing  ball  the  day  before.  How- 
ever, on  the  28th  he  returned  to  the  doctor  who  examined  him  and 
again  found  that  there  was  considerable  temperature  and  that  the  skin 
was  somewhat  reddened  around  the  knee,  so  he  was  put  to  bed  and 
treatment  given  for  blood  poisoning. 

His  condition  continued  to  go  from  bad  to  worse  ontil  the  12th  of 
July,  when  an  analysis  of  the  urine  showed  that  the  kidneys  had  become 
involved  in  an  acute  form  of  uremia.  On  the  15th  day  of  July  he  was 
taken  to  his  home  in  Sacramento,  and  on  the  21st  of  August  died  from 
the  effects  of  the  uremia. 

The  only  issue  seriously  involved  in  the  controversy  over  the  claim 
of  the  widow  for  the  death  benefit  provided  by  law  in  such  cases  is  as 
to  whether  or  not  the  blister  on  the  heel  sustained  on  the  16th  of  April 
was  the  proximate  cause  of  the  death  of  the  injured  employee  on  the 
2l3t  of  August,  The  evidence  of  the  employer's  physician.  Dr.  Davis, 
as  well  as  that  of  the  physician  called  in  at  Sacramento,  Dr.  Culver, 
concurs  in  the  belief  that  the  blister  resulted  in  poisoning  of  the  blood 
stream,  that  the  infection  culminated  in  the  disease  of  the  kidneys,  and 
that  the  disease  of  the  kidneys  caused  death.  There  is,  according  to 
the  medical  testimony,  no  missing  link  in  the  chain  of  causation,  and 
for  that  reason  this  Commission  finds  that  the  death  was  proximately 
catised  by  the  accidenl  and  that  the  widow,  Mrs,  Ida  Wheadon,  is 
entitled  to  the  death  benefit  provided  by  the  act. 

A.   J.    PlLLSBUHY, 

"Will  J,  French, 

Commissioners. 


(No.  520— December  31,  1914.) 

(CIviptPr  176.  Laws  1913.) 
AIJ.EN  BI,AIXE.  AiypUcant.  vs.  I..   N.  McKINSKY,  Dofendant. 

— KmplnymcDt  o(herwi!<e  casual  ceases  to  be  caaual 
e  tests  aa  a<1ur>'r<l  in  other  jurist ictiuus  nrB  that 
iml  at  the  end  of  n  week,  and  nlKO.  that  the  leiiKth 
^■omriirt  of  hire,  riKhir  than  the  ai'tiial  tiiue  during 
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Id.^ — t'iKDiNO  OF  Fact — Pabm  Lador. — Where  o  carpenter  bj*  trade  works  al  both 
carppniry  an<t  farm  labor,  but  is  bired  out  as  anil  engaged  as  a  cari>en[er  H-hen 
injured,  and  was  faired  for  the  job  oF  building  a  eottnge.  and  had  n-orbed  loDgr 
tbna  one  n-eeli.  hrld,  his  emnlo.vmeat  is  not  casual  but  comes  irithin  the  ai't,  anil 
lie  is  a  (■ari>enter  and  not  a  fnna  laborer. 

VViLFUL  -MiscoNin'CT — FiNUiNUS  OK  FACT. — A  charge  of  wilful  misconduet  in  remov- 
ing a  sliver  from  a  linger  with  n  pocket  knife,  after  warniug  o(  danger  of 
infection,  is  not  sustained,  though  infection  developed  in  the  finger,  unless  it 
can  be  shown  that  the  knife  was  the  means  of  introducing  the  infection. 

The  facts  are  stated  in  the  opinion.  It  was  found  that  applicant  had 
snstained  a  temporary  total  disability,  lasting  from  March  30th  until 
Slay  5th.  Compensation  in  the  total  sum  of  thirty-nine  dollars  and 
thirty -six  cents  ($39.36),  covering  three  weeks'  indemnity  was  awarded. 
Since  applicant  had  refused,  without  sulKeient  cause,  the  medical  treat- 
ment offered  by  defendant,  he  was  held  not  entitled  to  have  the  medical 
and  surgical  expense,^  incurred  by  hira  paid  by  defendant. 

ir.  S.  White,  attorney  for  Applicant- 

L.  N.  McKinsry,  in  propria  persona,  for  Defendant. 

Allen  Blaine,  the  applicant  in  this  case,  does  carpenter  work  when 
he  can  get  it  to  do  and,  when  he  can  not,  works  on  ranches.  On  the 
19th  of  March  he  went  to  ivork  for  L.  N.  jrcKiusey,  a  farmer  residing 
near  Soledad,  to  assist  MeKinsey  in  removing  certain  buildings,  un- 
loading and  hauling  lumber  from  the  car  to  the  premises  and  in  con- 
striictini:  a  new  dwelling  house  for  the  iLse  of  the  MeKinsey  family'. 
He  worked  for  eight  and  one  half  days  when  he  was  forced  to  quit  by 
reason  of  the  infection  of  the  ring  finger  of  his  left  hand-  By  reason  of 
the  infection  he  was  totally  disabled  for  about  thirty  days  and  partially 
disabled  for  a  considerable  time  thereafter.  lie  thereupon  filed  his 
application  with  this  Commission  for  the  adjustment  of  the  eontfoversy. 

Defendant  MeKinsey  resists  the  demand  on  the  grounds  that: 

1.  He,  the  defendant,  is  a  farmer  and  not  a  builder  and  that,  there- 
fore, the  employment  of  Blaine  was  casual  and  not  in  the  course  of  the 
business  or  occupation  of  the  employer; 

2.  That  applicant  is  a  farm  laborer  and  not  a  carpenter  by  occu- 
pation ; 

3.  That  applicant  was  injured  by  his  own  wilful  misconduet  in  that 
he  sought  to  dig  a  sliver  out  of  his  finger  with  an  unsanitary  pocket 
knife,  against  the  protest  of  his  employer's  wife  who  warned  him  of 
the  danger  of  infection,  but  that  he  nevertheless  persisted  in  cutting 
at  his  finger  and  infection  followed. 

While  there  are  uncertainties  involved  in  the  controversy  we  can  not 
think  that  the  defenses  urged  by  the  defendant  MeKinsey  are  suffi- 
ciently strong  to  justify  the  refusal  of  compensation  in  this  ease. 
Although  applicant  was,  at  the  time,  uncertain  whether  or  not  his 
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injury  was  originally  due  to  a  puncture  by  a  rusty  nail  or  by  a  sliver, 
an  uncertainty  not  material  for  the  reason  that  either  would  constitute 
an  accident,  the  evidence  of  the  attending  physician  is  conclusive  that 
there  was  an  injury,  inasmuch  as  he  extracted  a  sliver  from  the  wound 
and  applicant  remembered  that  he  was  injured  on  Saturday.  These 
two  concurring  items  of  evidence  sufficiently  establish  the  fact  of  injury. 

The  charge  of  wilful  misconduct,  in  that  applicant  picked  at  his 
finger  with  an  unsanitary'  penknife,  is  likewise  uusustained.  It  was 
nn  unwise  thing  to  do,  but  is  far  from  conclusive  that  the  infection 
entered  that  way.  No  one  can  know  how  an  infection  enters.  There 
were  doubtless  enough  dangerous  germ»  about  the  old  lumber  handled 
by  the  applicant,  and  in  removing  the  buildings,  properly  distributed, 
to  have  inoculated  the  whole  human  race,  and  it  is  futile  to  try  to  prove 
or  disprove  how  a  disease  germ  enters  a  wound.  It  is  sufficient  to 
establish  that  there  was  a  puncture  of  the  skin  and  that  infection  did 
enter. 

Nor  can  we  think  that  the  defense  of  casual  employment  can  be 
eflTectively  urged  in  this  case.  There  must  come  a  time  when  employ- 
ment, ctherwise  casual,  ceases  to  be  casual  by  mere  lapse  of  time.  In 
English,  and  other  related  jurisdictions,  it  is  almost  uniformly  held  that 
employment,  otherwise  casual,  ceases  to  be  casual  at  the  end  of  one 
week  and,  further,  that  the  test  of  the  time  is  the  length  of  time  con- 
templated in  the  contract  of  hire  rather  than  the  actual  time  during 
which  the  employee  worked  before  he  wa.s  injured. 

In  either  case  the  emphiyment  of  Blaine  would  come  within  the  rule 
for  he  had  worked  longer  than  one  week  when  he  was  injured,  and  his 
contract  of  employment  may  fairly  be  presumed  to  have  contemplated 
his  remaining  on  the  job  until  the  job  was  finished. 

That  applicant  was  a  carpenter  and  not  a  farm  hand  is  established 
by  his  testimony  that,  during  the  previous  year,  he  had  worked  at 
carpentering  for  one  hundred  to  one  hundred  ten  days,  at  cement  work 
for  thirty  days  and  at  farm  work  little  if  any. 

For  the,-:e  reasons  we  find  for  applicant  so  far  as  his  disability  indem- 
nity is  concerned,  but  he  has  no  claim  to  be  reimbursed  for  the  cost  of 
medical  and  surgical  expenses  inasmuch  as  he  refused  the  medical  aid 
proffered  by  his  employer. 

A.   J.    PlLLSBURY, 

Will  J.  French, 

Comm 
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(No.  528— December  31,  1914.) 

(Chapter  176.  Laws  1913.) 


C.  T.  Slicrman,  in  propria  persona,  for  Applicant. 

Irving  D.  Gibson,  attorney,  for  Defendants. 
C.  T.  Sherman,  of  Sacramento,  while  employed  there  by  R.  Car- 
stensen  a.'*  a  delivery  man,  injured  the  index  finger  of  his  right  hand 
on  June  27,  1914,  by  erushing  the  same  in  a  refrigerator  in  which 
he  was  placing  a  large  piece  of  ice.  Severe  infection  followed.  Pre- 
viously the  same  finger  had  been  injured  by  laceration,  on  a  catfish 
spine,  and  infection  had  followed.  The  evidence  showed  that  the  first 
injury  had  entirely  healed  at  the  time  of  the  second  injury.  Defend- 
ants, however,  contended  that  the  injurj'  suffered  while  fishing,  and  not 
that  sufl'ered  while  at  work,  was  the  proximate  cause  of  the  entire  condi- 
tion ;  that  the  infection  had  been  continuous  and  that  it  had  arisen  out- 
side the  course  of  his  employment.  It  appears  also  that  the  applicant 
had  not  informed  his  employer  of  the  second  injury.  The  Commission, 
however,  found  from  the  evidence  that  the  second  accident,  which 
occurred  while  he  was  delivering  ice  for  his  employer,  was  the  pro.\imate 
cause  of  his  injurj-  and  that  disability  therefrom  had  lasted  until  August 
25th.  Therefore,  compensation  in  the  sum  of  seventy-five  dollars 
($75.00),  covering  the  six  weeks  applicant  was  totally  di.sabled,  was 
awarded.  Applicant's  failure  to  notify  his  employer  of  this  injury  and 
so  enable  the  employer  to  furnish  medical  treatment  relieves  the  defend- 
ants of  any  liability  for  expense  incurred  in  that  regard. 

H.  li.  WerrE, 
Secretary. 


(No.  533~December  31.  1914.) 


Application  for  KKHKASiNfi— Kailurb  to  Seccbe  Service  Tpos  tiie  I'ehso-i  or 
Defenoant. — Wlien?  a  dpft^Ddaot  rlalniH.  in  an  appUcaliuD  for  a  rebeariag.  Ihat 
the  CominiHsioD  ha<l  m-vpr  secured  juriadiption  over  bin  person  ;  and  where  xbe 
ivpord  shown  (hat  wrvU-e  of  Buminons  wiis  made  upon  the  defimdauL  by  mnilini; 
a  MiRV  of  the  ariitlieatinii  to  him.  with  a  notice  of  the  fiiing  of  audi  application 
and  of  the  time  and  plnce  set  for  hpariiiR.  in  ac^ordanee  wilh  the  rules  of  the 
Commisalon,  and  Ihe  defendant  nowbere  urges  in  bis  roqueBt  for  a  rebeariag  (bat 
be  has  lieen  pn-jndieed  or  prevented  from  defending  uiKin  the  merits  of  the 
tiroeeeiiing  by  rensun  of  nn.v  defect  in  sneh  setrice  of  summons  or  failure  to 
p  IKTideni'y  of  such  iiroceeding,  the  request  tor  rehearing 
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PBaCEDtlRE  OF  THE  IXDL'STRIAL  ACCIDENT  CoUUIBSION — Mol>&  OF  SEBVICE  OF  SUM- 
MONS.— By  sectiona  22  nnd  74  ot  the  Workmen's  Compensation,  Insurance  ancl 
Safety  Act,  the  laduatrial  Accident  CommiHsion  is  allowed  to  prescribe  the 
mode  of  makin);  service  ot  summons  upon  defeudants  proceeded  against  Iwfore 
it.  The  Commission  has.  in  its  rules  of  procedure,  directed  tlmt  service  of 
BUiniDons  be  made  either  by  personal  service  or  by  mail  subetaDtially  \u  the 
same  mnnner  as  provided  by  the  Code  of  Civil  Procedure  for  mailing  [lotlceB 
in  civil  actions.  Where,  tlierefore,  service  of  HummoDs  has  beea  made  upon  a 
defendant  hy  mnit  accordiCK  to  the  rules  of  the  CommiHsioii,  the  Commiaaion 
has  juriadiction  over  the  ])ersou  of  such  defendant,  in  the  absence  of  affinnative 
proof  of  failure  to  receive  such  DOticea  and  inability  to  make  a  defense  upon 
the  merits  of  the  case  caused  thereby. 

Tony  Silva,  in  "propria  persona,  for  Applicant. 
Driver  &  Driver,  attorDeys,  for  Defendants. 
The  applicant,  a  hod  carrier,  while  employed  by  defendant  James 
Common  at  Sacramento,  on  August  11,  1914,  received  injuries  white 
lifting  a  barrel  of  lime,  which  caused  hernia.  H,  P.  Carstens,  the 
owner  of  the  building  upon  which  applicant  was  working  for  the 
contractors,  was  ordered  by  the  Commission  to  be  joined  as  a  defendant. 
After  several  hearings,  at  which  a  mass  of  testimony  was  received,  the 
Commission  found  that  the  applicant  had  been  immediately  employed 
by  James  Common,  who  was  the  intermediate  contractor  under  James 
W.  Sturdivant,  who,  in  turn,  had  the  general  contract  to  erect  the 
building  for  the  owner,  II.  F.  Carstens,  and  that  all  are  jointly  liable 
to  applicant.  A  finding  was  further  made  that  the  applicant  had 
sti.stained  a  temporary  total  disability  lasting  until  September  26th,  and 
that  thereafter,  and  for  an  indeterminable  period,  his  disability  would 
be  partial  and  temporarj'.  The  sum  of  .seventy -four  dollars  and  seventy- 
one  cents  ($74.71)  was  awarded  to  him  as  a  temporary  total  disability 
indemnity,  and  the  further  sum  of  one  hundred  thirty-one  dollars  and 
<ighteen  cents  ($131.18)  as  a  temporary  partial  disability  indemnity. 
And  it  was  ordered  that  beginning  January  2,  1915,  and  each  consecu- 
tive week  thereafter  during  the  continuation  of  disability,  defendants 
pay  nine  dollars  and  thirty-seven  cents  ($9.37)  per  week  to  applicant, 
until  the  termination  of  his  disability  or  the  further  order  of  the  Com- 
mission. It  was  further  ordered  that  if  the  defendants  tender  the 
applicant  an  operation  to  effect  his  cure,  then  upon  his  acceptance  of  the 
Kiimc,  defendants  shall  pay  him  sixteen  dollars  and  eighty-seven  cents 
($IG.87)  per  week  as  long  as  temporary  total  disability  shall  result 
from  such  an  operation.  And  if  applicant  should  neglect  or  refuse 
ti)  submit  to  such  operation,  then  all  payments  are  to  cease  until  further 
order  of  the  Commission.  The  medical  expenses  nece.s3arily  incurred 
by  applicant  by  reason  of  his  injury  were  ordered  paid  by  defendants 
upon  approval  by  the  Commi.ssion.  H.  L.  White, 

Secretary. 

Note — An    appllcHtton    for    a    rehc^jirlnK   was    filed    by   detencianls    Sturdivant    and 
rurslens  on  Jununry   iO.   HUS,  nnd  denlfil  by  the  Commission  on  February    nth  fol- 
imvdiir      Thp    irrr.iiiulK    ri.l.HrTi    In    support    of    Such    reeiucst    for   a    rcbenring   and    the 
reon  are  slated  In   the   following  opinion. 
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The  applicant,  Tony  Silva,  was  injured  by  accident  arising  out  of 
his  employment  en  the  11th  day  of  August,  1914.  At  the  time  he  was 
hnrt  he  wa.'i  working  in  the  immediate  employment  of  defendant  .Tames 
Common  in  the  eonstniction  of  a  building.  The  accident  was  caused 
hy  the  applicant  slipping  while  he  wa.s  lifting  a  heavy  barrel  of  lime 
from  a  wagon,  preparatory  to  mixing  mortar  to  be  used  in  the  build- 
ing under  erection.  The  accident  resulted  in  a  .strain  of  the  back  and 
in  a  hernia. 

The  application  in  this  proceeding  was  originally  filed  against  the 
defendant  James  Common,  as  immediate  employer,  and  James  W.  Stur- 
divant,  as  general  contractor.  At  the  hearing  held  in  Sacramento  on 
October  6,  1914,  defendant  James  Common  appeared  in  person  and 
defendant  James  W.  Sturdivant  appeared  in  person  and  was  repre- 
.sentcd  by  an  attorney.  It  appearing  in  the  testimony  that  the  owner  of 
the  building  under  construction  was  IT.  F.  Carstens,  an  order  was  made 
by  this  Ccmmi.ssion,  on  October  10,  1914.  joining  him  as  a  party 
defendant  and  service  of  process  was  thereafter  reaiularly  made  upon 
him  in  accordance  with  the  ride  of  the  Commission  prescribing  the 
mode  of  service  of  summons.  A  subsequent  hearing  was  held  to  give 
Carstens  an  opportunity  to  defend  himself,  of  which  he  was  given  due 
notice,  but  at  this  hearing  both  defendants.  James  Common  and  H.  F. 
Carstens  did  not  appear  and  were  not  represented.  Thereafter,  the 
('ommission  rendered  its  findings  and  award  on  December  31,  1914,  in 
favor  of  the  applicant. 

On  January  20,  1915,  defendants  James  W.  Sturdivant  and  II.  F. 
Carstens  filed  tbcir  applications  for  a  rehearing  upon  various  technical 
grounds.  No  offer  is  made  of  newly  discovered  evidence  which  could 
not,  hy  reasonable  diligence,  have  been  presented  at  the  former  hear- 
ing, nor  do  the  defendants  show  that  tbcy  are  aggrieved  in  any  way  by 
failure  of  opportunity  to  fully  present  their  case. 

The  principal  grounds  a-ssigned  for  a  rehearing  are: 

1.  That  only  two  commissioners  joined  in  making  the  award,  while 
the  evidence  was  taken  by  the  third  Com mi.ssi oner. 

2.  That  the  findings  of  fact  fail  to  correetl.v  describe  the  status  of 
the  said  defendants  as  general  contractor  and  as  principal. 

H.  That  the  evidence  does  not  support  the  findings  of  fact. 

4.  That  the  Commission  never  obtained  jurisdiction  over  said  defend- 
ants. 

ij.  That  the  Workmen's  Compensation,  Insurance  and  Safety  Act  is 
unc4mstitutional. 

In  answer  to  those  objections  it  i.s  sufficient  to  say  that  the  compensa- 
tion act  allows  a  majority  of  the  Commission  to  make  an  award. 
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The  findings  of  fact  also  correctly  describe  the  said  defendants,  in 
that  it  is  found  therein  that  defendant  James  Common  was  the  inter- 
mediate contractor,  defendant  James  W.  Sturdivant  the  general  con- 
tractor, and  that  11.  F.  Carstens  was  the  owner  of  the  premises  upon 
which  the  work  was  being  performed,  and  that  said  defendants  are 
liable  as  immodiatp  employer,  general  contractor  and  principal,  respec- 
tively, under  section  30  of  the  act.  There  is  ample  evidence  in  the 
record  to  sustain  these  findings- 

As  to  the  jurisdiction  of  the  Commission  over  the  persons  of  the 
defendants,  section  22  of  the  Workmen's  Compensation,  Insurance  and 
Safety  Act  specifies  the  mode  of  service  as  follows: 

•  •  •  "A  copy  of  said  application,  together  with  a  notice  of 
the  time  and  place  of  hearing  thereof,  shall  forthwith  be  served 
upon  all  adverse  parties  and  may  be  served  either  as  a  summons 
in  a  civil  action,  or  in  the  same  manner  as  any  other  notice  that  is 
authorized  or  ref|uired  by  this  act  to  be  served  under  the  provisions 
of  this  act." 

Section  74  of  the  act  further  prescribes  that — 

"Anj'  notice,  order  or  decision  r(?quired  by  this  act  to  be  .served 
upcn  any  person  or  party  •  •  •  may  be  served  in  the  manner 
provided  by  •  •  "  the  Code  of  Civil  Procedure  •  •  *  or  '  '  •  in 
accordance  with  the  order  or  direction  of  said  commission  ■  •  *." 

The  Commission  has,  in  its  rnlcs  of  procedure,  directed  that  service 
of  summons  be  made  by  mail  in  the  same  manner  as  provided  by  the 
Code  of  Civil  Procedure.  In  the  present  case  service  of  summous  was 
made  by  the  Commission  in  the  manner  prescribed  by  its  rules  and  by 
the  code  for  mailing  notices. 

It  is  to  be  noted  that  the  defendants  nowiieiv  urge  that  they  have 
been  injured  or  prevented  from  defending  upon  the  merits  of  this 
procei'diu'-'  liy  reason  of  any  defect  in  service  or  failure  to  receive  notifi- 
cation of  the  pendency  of  the  proceeding. 

Xo  ob.jei-tidn  being  made  to  the  deci.sion  of  the  Conunission  upon  its 
merits  their  applications  for  a  rehearing  are  denied. 

A.  J.  PlLLPBURY, 

Wiu.  J.  Frknch, 
Hakris  AVeinstock, 

Commissiotiers. 
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(No.  536— December  31.  1914.) 

(Chnpler  176,  I^ws  1913.) 
MRS.  ANXA  HATTER.  Applicant,  vs.  WILLIAM  PAYNE.  DcfeHdant. 
Applicant  was  Deither  present  nor  represented. 
Oalen  Nichols,  attorney,  for  Defendant. 
Near  Imperial,  Charles  W.  Hatter,  a  chauffeur,  was  fatally  in- 
jured on  July  3d,  when  the  automobile  driven  by  him  was  wrecked. 
He  died  the  next  day,  July  4th,  and  his  widow  is  the  applicant 
herein,  asking  for  death  benefit.  The  deceased  had  been  employed 
as  a  chauffeur  by  the  defendant,  to  drive  the  machine  in  which  he  was 
injured  as  a  stage  between  the  towns  of  Imperial  and  Brawley  for  day 
trips.  The  accident  occurred  at  10:30  p.m.  on  the  road  from  Imperial 
to  EI  Centre,  which  was  not  on  the  route  to  Brawley.  Defendant  denied 
liability  upon  the  'ground  that  the  accident  did  not  arise  out  of  the 
employment,  or  occur  while  the  deceased  was  acting  in  the  course  of 
his  employment,  and  was  in  fact  caused  directly  by  the  intoxication  of 
deceased.  The  Commission  found  that  the  employment  was  confined 
to  the  Brawley-Imperial  route  for  day  trips,  and  that  therefore,  at  the 
time  of  the  accident,  the  employeewaa  not  performing  a  service  growing 
out  of,  incidental  to  and  in  the  course  of  his  employment  as  such.  For 
these  reasons  compensation  was  denietl  and  the  defendant  was  dis- 
charged from  liability. 

H.  L.  White, 
Secretary. 


(No.  551— December  31,  1914.) 

{Chapter  nfl,  I-aws  1S13,) 


AO  E  NT— E  M  EBO  K  NC  Y. The 

PXiBtence  of  a  real  emprgency  operates  to  e::Celid  the  smpe  of  hd  stent's  aothor- 
ity  to  ineluile  Ihn  pnwpr  (o  employ  nssiRtilice  wliere  thi"  action  is  reatonabli', 
ami  tlie  nets  done  in  couspqiiPiice  of  siiph  emerBency  are  done  with  the  bona 
tide  intention  of  proteetinji  and  gUHnllnii  the  interests  of  the  employer. 

. — ItATiFirATros  BY  rRi.NCiPAi.. — ^^'here  an  apent  has  exceeded  lis  express  author- 
ity under  emevpeney  («ndilions  in  einploying  an  assistant,  and  the  prindpal 
knows  all  the  fncts  and  sees  such  assistant  at  ivork,  and  does  not  objeet— such 
™i;(liiH  on  the  pnrt  of  the  princiiml  amonntg  to  a  ratification  of  the  etoployment 
of  llie  a!!sislant. 

ABILITY  — I'BiNfiPAi, — S i'[i-C(iNTB A fTon— Immediate  Empixiyeh. — An  ngeot  who 
hin'fi  an  asRislant  liy  reason  of  an  emerBeucy,  thonjth  he  has  no  piprwa  authority 
so  to  do.  is  not  the  imtiieilinle  emjiloyer  of  such  asBistant.  The  principal  nbose 
work  ia  benefited,  and  (■onrerninK'  which  work  the  cmerBencj'  arose,  i.  c  the 
employer  of  the  flKcnt.  is  the  immediate  employer  of  the  aasistant  and  liability 
is  upon  him  and  hit  principals,  under  section  .W  of  the  act. 
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Defense — Employment  Both  Caskai.  asd  Not  ix  the  CBfAt.  Couiob. — The  act 
(spption  14)  excludes  from  the  benefita  accruing  to  "emplayci's"  under  the  act 
only  thoiic  persons  whose  employment  is  both  casual  and  not  In  the  usual  course 
of  the  business  of  the  employer. 

Id. — Fisi«\o  OF  Kact. — \  man  employed  for  nn  emeritency  job.  loading  ice  upon 
refrigerator  cars,  the  work  to  last  a  few  hours,  is  a  casual  employee,  but  the  work 
being  the  regular  business  of  his  emploj'cr.  he  is  not  excluded  under  the  act.  for 
lioth  ci re um stances  of  the  e.ireption  do  not  exist. 

The  facts  are  stated  in  the  opinioD. 
J.  F.  Paul,  in  propria  persona,  for  Applicant. 
J.  D.  Malcolm,  attorney,  for  defendant  Peter  Nikkei. 
J.  A.  Brown,  in  propria  persona. 

E.  W.  Dickenson,  attorney,  for  defendant  Pacific  Coast  Casualty 
Company. 

The  present  case  presents  a  situation  of  somewhat  unusual  complica- 
tions. It  appears  from  the  evidence  that  the  Atchison,  Topeka  and  Santa 
Fe  Railroad  had  contracted  with  the  defendant  Louis  Cassou,  for  the 
latter  to  ice  its  refrigerator  ears  at  I-Iscondido.  Cassou  sub-contracted 
with  the  defendant,  J.  A.  Brown,  by  which  the  latter  was  to  haul  the 
ice  from  the  wagons  and  place  it  in  the  cars,  Cassou  furnishing  the  ice. 
Brown,  in  turn,  being  short  of  teams,  hired  the  defendant  Peter  Nikkei 
to  do  the  hauling  and  icing  at  $4.50  per  day  for  the  services  of  himself 
and  his  team. 

On  the  roorninfr  of  Augn.'^t  15,  1914,  Nikkei  found  that  the  ear  he  was 
to  ice  on  that  day  had  to  he  gotten  ready  in  time  to  leave  at  2:30  p.m., 
and  that  without  further  help  he  would  be  unable  to  complete  the  task  in 
time.  Nikkei  made  a  diligent  effort  to  get  int)  communication  with  his 
employer,  J.  A.  Brown,  to  obtain  instructions,  but  failed  to  reach  him. 
Consequently,  Nikkei  hired  the  applicant  to  assist  him,  the  applicant 
not  knowing  that  Nikkei  had  no  express  anthority  to  engage  him. 
Later  in  the  forenoon,  Brown  saw  the  applicant  nt  work  with  Nikkei 
and  offered  no  objection.  The  applicant  was  injured  about  noon  of  the 
same  day  by  a  fall  from  the  car.  On  the  following  day,  according  to 
nn  affidavit  presented  by  defendant  Nikkei,  Brown  oiTered  Nikkei  the 
KKiney  with  which  to  pay  Paul,  which  Nikkei  refused  to  accept.  Neither 
of  the  defendants  Brown  nor  Nikkei  was  insured,  but  <lefendant  Louis 
Cassou  was  insured  in  the  Pacific  Coa.st  Casualty  Company. 

Upon  thi.s  .statement  of  facts,  it  is  contended  in  defense  to  the  claim 
of  the  appliciuit  for  eempensjition  for  his  injury,  that  the  employment 
ef  the  ajjpiicant  was  made  by  Nikkei  without  authority,  and  that  there- 
fore neither  Brown,  Cassou  nor  the  Pacific  Coast  Casualty  Company  is 
liiible  to  pay  compensation. 

If  it  were  cstaiilishcd  that  Nikke!  were  entirely  without  authority  to 
employ  the  applicant,  and  that  his  act  were  not  subsequently  ratified 
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by  his  fnipioyor,  Brown,  a  serious  question  wohM  be  presented  which 
it  is  not  now  necessary  to  decide.  It  is  sufficient  to  intimate  that,  as 
far  as  the  liability  of  Cas.sou  and  his  inRirance  carrier  is  conwrned, 
section  30  of  the  Workmen's  Compensation,  Insurance  and  Safety  Act, 
imposinf;  liability  upon  principals  and  general  contractors  for  injuries 
lo  employees  of  an  immediate  employer  working  under  them,  nowhere 
defines  the  status  of  such  immediate  employer  or  requires  that  he  be 
a  sub-eontraetor.  Without  expressing  a  final  opinion  npon  this  ques- 
lion.  however,  the  Commission  is  of  the  opinion  that  the  employment 
of  PanI  by  Nikkei  was  made  with  authority,  and  that  the  defendant 
Brown  is  therefore  liable  as  immediate  employer,  and  defendant  Louis 
Casson  and  his  insurance  carrier  as  principals. 

It  is  a  well  known  doctrine  that  the  existence  of  a  real  emergency 
extends  the  scope  of  authority  of  an  agent,  where  the  acts  done  in  conse- 
onence  of  such  emergency  are  done  with  the  bona  fide  intention  of  pro- 
tecting and  guarding  the  interests  of  the  employer.  In  the  present 
case,  the  Commission  is  of  the  opinion  that  such  an  emergency  did  exist, 
and  that  Xikkel,  after  making  a  reasonable  effort  to  obtain  instructions 
from  his  employer,  was  justified  in  doing  the  best  he  could  under  the 
circumstances  to  protect  his  employer's  interests,  namely,  in  securing 
additional  help. 

Even  if  the  circum.stances  in  the  present  case  did  not  present  a  bona 
fide  emergency,  there  is  still  sufficient  evidence  to  show  a  ratification 
by  the  emplo.ver  of  the  hiring  of  Paul.  The  fact  that  Brown  visited  the 
scene  of  the  work  during  the  forenoon  of  the  day  of  the  accident  and 
,saw  Paul  at  work,  and  made  no  objection  thereto,  is  itself  strong  evi- 
dence ef  a.ssent.  The  fact  also  that  Brown  offered  to  give  the  money  to 
Nikkei  with  which  to  pay  Panl  tor  his  services  is  sufficient  by  itself  to 
constitute  a  ratification.  We  therefore  hold  that  the  employment  of 
Paul  by  Xikkel  as  an  agent  for  Brown  was  authorized. 

The  result  is  that  the  defendant  J.  A.  Brown  is  liable  for  compen- 
sation due  the  applicant,  as  the  immediate  emplo.ver.  Defendant  Nikkei 
is  not  liable,  as  he  acted  only  as  an  agent  for  his  employer  in  procuring 
additional  help.  Befendant  Cassou  and  his  insurance  carrier,  the 
Pacific  CcfLst  Casualty  Company,  are  liable  as  principals,  under  section 
30  of  the  act. 

As  a  separate  defense,  it  is  contended  that  the  employment  of  the 
applicant  was  both  casual  and  not  in  the  usual  course  of  the  business  of 
his  employer.  Clearly  it  was  ca.sna],  as  the  applicant  had  been  cm- 
ployed  for  only  a  few  hours  at  the  time  of  his  injury.  It  can  not  he 
said,  however,  that  the  services  rendered  by  Paul  were  not  in  the  usuaf 
conr.-e  of  the  business,  trade,  profession  or  occupation  of  his  employer. 
Viewed  in  one  light,  the  applicant  was  employed  in  icing  cars,  which 
was  the  occupation  which  both  Xikkel.  Brown  and  Cassou  had  under- 
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taken  at  the  time  of  the  accident.  Viewed  in  another  light,  the  business 
of  both  Brown  and  Niltkel  was  that  of  teaming,  and  the  specific  work 
the  applicant  was  retijiired  to  do  was  to  help  load  and  unload  goods  upon 
tlie  wagon  of  his  emplojer,  who  was  at  the  time  engaged  in  hauling. 
I'pon  either  view,  the  applieant  is  not  excluded  from  the  protection  of 
the  Workmen's  Compensation,  Insurance  and  Safety  Act. 

A.   J,    PlLLSBlJRY, 

Will  J.  French, 

Oommissioi>crs. 


(No.  554— December  31,  1914.) 

(Chapter  176.  L.awa  !»13.) 


Course  of  Emplovuent. — To  rnlille  ap  iDjured  man  to  corapenflalion.  he  must  estab- 
lish the  fact  that  the  owident  orciirrod  in  tlip  course  of  hia  omiiloymeBt.  To  do 
this,  bp  miiRt  show  tliat  the  necLdent  liapiicned  wliilp  be  was  actuall.v  at  n'ork 
or  doing  some  ncrt  reaaoimbly  incidental  to  bis  work. 

Id. — FiSDisc  OF  Kact. — Whore  a  man  employed  to  nin  a  pump  and  wntcb  pipe  lines 
is  injured  while  at  bis  home,  h.v  the  explosion  of  a  ilj'namite  cap.  ciiuKed  b.v  a 
match  lighti-d  either  to  iRiiite  his  pipe  or  to  start  a  fire  to  heat  water — ei-eti 
though  tbp  cottORe  is  furnished  by  the  employer — the  accident  can  not  lie  held  to 
be  one  in  the  course  of  his  employment. 

The  accident  happened  at  Roscoe.     The  other  facts  are  stated  in 
the  opinion.     Compensation  was  denied. 

G.  B.  Edgley,  in  propria  persona,  for  Applieant. 

E.  F.  Hall,  for  Defendants. 
G.  R.  Edgley,  the  applicant  in  this  case,  was  employed  to  run  the 
engines  and  pumps  at  the  pumping  station  of  the  defendant  Emil  Firth 
and  also  to  inspect  and  repair  the  pipe  lines  radiating  from  the  pumping 
station.  He  was  given  the  use  of  a  cottage  upon  the  premises  of  the 
employer  near  the  pnnip  house,  in  which  he  lived.  He  was  accustomed 
to  keep  his  tools  in  the  kitchen  of  the  house  and  to  have  dynamite  caps 
lying  around  the  table  in  the  kitchen.  Upon  June  19th  of  this  year  he 
quit  work  at  the  pump  house  and  went  to  the  cottage,  as  he  testifies,  to 
clean  up  and  change  hi.s  clothes  preparatory  to  going  out  to  inspect  the 
pipe  lines.  While  in  the  kitchen  he  struck  a  match  for  the  purpose 
either  of  lighting  his  pipe  or  to  light  the  stove  with  which  to  heat  water 
for  shaving,  he  dues  not  remember  which.  Throwing  the  burned  match 
carelessly  upon  the  table  after  using  it,  he  was  in.jured  an  instant  later 
by  the  e.tplnsion  of  a  dynamite  cap  with  which  the  match  had  come  in 
contact.  Tlie  applicant  received  rather  .serinas  injuries  consi.sting  in 
si.tty  or  more  small  wounds  caused  by  flying  metal  from  the  cap. 
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The  only  defense  raised  by  the  employer  and  his  insurance  e 
that,  at  the  time  of  his  injury,  the  applicant  was  not  acting  in  the  course 
of  his  employment  or  performing  a  service  growing  out  of  or  incidental 
to  his  employment.  The  Cckmmission  is  of  the  opinion  that  this  defense 
is  well  taken  and  that  compensation  should  be  denied. 

To  entitle  an  injured  man  to  compensation  he  must  establish  the  fact 
that  the  accident  occurred  in  the  course  of  his  emplojTnent,  that  is,  that 
it  happened  while  the  employee  was  at  work  or  doing  some  act  reason- 
ably incidental  to  his  work.  In  the  present  case  the  accident  did  not 
happen  while  Mr.  Edgley  was  at  work  or  while  he  was  doing  any  act 
incidental  to  his  work.  At  the  time  of  the  accident  he  had  left  his 
tasks  and  was  using  his  leisure  time  in  personal  matters  disconnected 
from  any  duty  which  he  had  to  perform  for  the  employer.  The  situa- 
tion is  the  same  as  if  he  were  dressing  in  the  morning  before  going  to 
work  and  had  been  injured.  The  statutory  requirement  that  the  injury 
be  received  while  the  employee  is  actipg  in  the  course  of  his  employment 
is  therefore  not  fulfilled,  and  compensation  must  be  denied  for  this 
reason. 

A.  J.  Pn-LSBURY, 

Will  J.  French, 

Commissioners, 


(No.  556— December  31,  1914.) 

(Chnpler  178.  I.amB  1913.) 


Mrs.  Margaret  Bcid,  in  propria  persona,  for  Applicant. 

McCiilchen,  Olncy  &  Willard,  attorneys,  for  Defendant. 
The  defendant's  steamer  Francis  B.  Leggett  and  her  entire  crew 
were  lost  more  than  three  miles  off  the  entrance  of  the  Columbia  river, 
on  September  18,  1914.  The  defendant  is  a  corporation,  oi^anized  and 
existing,  and  havin;^  its  principal  place  of  business,  in  the  State  of  Cali- 
fornia, and  had  made  its  contract  of  employment  within  said  state  with 
the  deceased,  Reid,  who  was  a  resident  of  said  state.  The  home  port 
and  place  of  enrollment  of  the  Francis  H.  Leggett  was  San  Fran- 
cisco. David  J.  Reid  was  the  second  assistant  engineer,  and  was 
employed  in  that  capacity  aboard  the  ship  at  the  time  she  foun- 
dered with  aij  on  board.  His  widow  is  the  applicant  herein  for  a  death 
benefit.  The  Commission  found  that  both  the  employee  and  the  defend- 
ant employer  were  sub jeet  to  the  compensation  act  and  to  the  jurisdic- 
tion of  the  Commission.  The  applicant  herein,  being  found  wholly 
dependent,  was  awarded  a  death  benefit  in  the  sum  of  four  thousand 
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eight  hundred  twenty-one  dollars  and  ninety-three  cents  ($4,821,93), 
payable  at  the  rate  of  twenty  dollars  and  nine  t-ents  ($20.09)  per  week 
for  two  hundred  and  forty  consecutive  weeks,  until  fully  paid. 

H.  L.  White, 

Secretary. 

NoTK. — Oti    January    22,    1915.    the    defendant    petitioned    the 
rehearing  upon  numerous  grounds  but  as  the  petition  was  unverluru  ii 
cunsldFred.      Notice    of   application    by    the    defendant    to    the    United    St 
"-      ~   '         .  limitation  of  ila  liability  under  the  Limited  Liability  Stalut 
— ■--' —   ~-i  January  J8.   lyl5. 


(No.  570— December  31,  1914.) 

(Chapter  ITS.  Lnwa  1913.) 


Mrs.  Mary  Bcrbliiiger,  in  propria  persona,  for  Applicant. 
McCutcheit,  Olnrif  cfr  Willard,  attorneys,  for  Defendant. 
Thi.s  also  is  a  case  growing  out  of  the  total  loss  at  sea  of  the  steamer 
Francis  II.  Lfiirjelt  and  her  crew.  The  facts  and  procedure  are 
identical  with  the  case  of  Rcid  vs.  Hirks-Hauptman  Transportation 
Company,  No,  556,  previously  reported,  except  that  the  victim  in  this 
case  was  the  cook  of  the  ill-fated  ship.  The  applicant,  widow  of  the 
deceased  employee,  sought  a  death  benefit,  and  was  awarded  by  the 
Commission  the  sum  of  three  thousand  six  hundred  fifty-one  dollars 
and  ninety-three  cents  ($3,651.93),  payable  at  the  rate  of  fifteen  dollars 
and  twenty-two  cents  ($15.22)  per  week  for  two  hundred  and  forty 
t'onsecHlive  weeks,  until  fully  paid. 

H.  L.  "White, 
Secretary. 

Note. — On    January    2!.     1915,    the    defendant    petitioned    the    Commission    for    a 

be  i-onsUipred.     Notlc-e  of  aiipHcatlon  by  the  defendant  to  the  United   States  District 
Court  fur  ><  llmliatlon  of  I'h  i:;iblll1y  under  the  Limited  Liability  .StiXiile  was  served 


(No.  5S0— December  31,  1914.) 

(Chapter  ITS.  Laws  191S.) 

MItS.  .K)S.  F.  DIlKXXKy.  Applicant,  vs.  lIICKSnAriTMAN  TltANSPORTA- 

TlifS  COMPANY,  Di-friidaiit. 

Mrs.  Jos.  F.  DreniUH,  in  propria  persona,  for  Applicant. 
McCutchcn,  Olncy  &  Willard.  attorneys,  for  Defendant. 
The  previously  reported  ease  o£  Bcid  vs.  Hicks-Hauptman  Transpor- 
tation Company,  Xo.  556,  contains  all  the  facts  and  procedure  of  this 
ca«c,  except  that  the  victim  in  this  instance  was  the  first  assistant  engi- 
neer of  the  ill-fated  ship.     The  widowed  applicant  herein  was  found 
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wholly  dependent  on  the  deceased,  and  the  Commission  awarded  as  a 
death  benefit  the  sum  of  five  thousand  dollars  ($5,000.00),  payable  at 
the  rate  of  twenty  dollars  and  eighty-three  cents  ($20.83)  per  week  for 
two  hundred  and  forty  weeks,  until  fully  paid. 

H.  L.  White, 
Secretary. 

tile    defendant    pctllloned    the    Comniiaalon    tor    a 
bill  Hs  the  petition  was  unverified  It  could  not  be 

._    ..^^ I    by    thf  defendant    to    the   United    States    DlMrlcI 

Court  for  n  llmltiitlon  of  lis  tiiibillly  under  the  Umlled  Llnt>l1tty  Statute  n-ns  afrved 
on  the  Commlaslon  on  Junuiiry  2i,   IVIS. 


(No.  581— December  31,  1914) 

(Chapter  ITS,  Laws  I»13.) 


Mrs,  Lars  Pcdcrsoii,  in  propria  persona,  for  Applicant. 
McCutcben,  Olney  <fc  Willard,  attorneys,  for  Defendant. 
This  case  is  identical  in  facts  and  procedure  with  the  case  of  Rcid 
vs.  Hicks-Hauptman  Tranxportatian  Company,  No.  556,  previously 
reported,  with  the  exception  that  the  deceased  husband  of  the  applicant 
herein  was  the  second  inHte  of  the  ship  Francis  H.  Lcggelt.  The 
widowed  applicant  herein  was  found  to  have  been  wholly  dependent 
upon  her  husband  for  support,  and  was  awarded  a  death  benefit  of  four 
thousand  five  hundred  sixty-nine  dollars  and  thirty  cents  ($4,569.30), 
payable  at  the  rate  cf  nineteen  dollars  and  fonr  cents  ($19.04)  per 
week  for  two  hundred  and  forty  consecntive  weeks,  until  fully  paid. 

n.  L.  White, 
Secretary. 

Note— On    Janunrv    ii      Illl      the    defendant    petlllom  d    the    Commlsalon    for    a 
roll a-i fin f  upon  niimeroufi  ^roiinda  but  aa  the  petition  nas  un\erii1ed  it  could  nut   Ih- 
Notice    at  appliration    by    the   defendant   to    the   United    States    DIatrk-t 
llmltiitlon  of  liB  llihillly  under  tht   Limited  Mobility  Statute  was  served 


(No.  58h~December  31,  1914.) 

(Chapter  1"«.  Ljiwh  1913.) 

.  VIOLA  \V.\TSI)N 

Ito'K.NDEKCt — (iHOWN  RoN. — Where  a  son  of  (he  ileceasod  employee  is  nioeteen  yi-ats 
of  age  and  in  the  oiistoily  of  his  divorcmt  mother,  with  no  provision  for  his  suii- 
port  by  his  father,  and  the  father  hsM  not  in  fact  contribnted  lo  such  son's 
siijijiorl.  hrld.  Kiifii  sou  is  not  a  depeiiilent. 

P.  J.  Broini.  for  Applicant. 

Viola  Watson,  in  propria  persona,  for  Defendants. 
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George  Watson,  a  woodsman,  while  engaged  in  work  for  the  appli- 
cant, in  the  woods  near  Eureka,  was  struclc  by  a  falling  limb  of 
a  tree  and  instantly  killed,  on  June  24,  1914.  The  employer  ap- 
plied to  this  Commission  to  have  the  identity  of  the  dependents 
established  and  the  amount  of  compensation  determined.  The  Com- 
mission found  that  the  widow, 'Viola  Watson,  and  two  minor  children, 
were  dependent  upon  the  deeeai:cd  workman  for  support.  An  indem- 
nity was  awarded  and  made  payable  to  the  widow  in  weekly  install- 
ments, in  the  total  sum  of  two  thousand  five  hundred  twenty-two 
dollars  and  seventy-six  cents  ($2,522.76),  The  final  twenty-two  weekly 
payments  were  ordered  commuted  in  the  present  value  of  one  hundred 
eighty-three  dollars  and  six  eenfs  ($183.06)  and  made  payable  at  once. 
The  defendant,  George  Howard  Watson,  aged  nineteen  years,  a  son 
of  the  deceased  by  a  former  wife,  and  not  living  with  the  family,  or 
supported  by  deceased,  was  found  not  dependent. 

H.  L.  White, 
Secretary. 


(No.  590— December  31.  1914.) 

(Clifipter  176,  Laws  !S13.) 
JOE  MORAX.  Applicoat.  vs.  HEXRY  SCIIAEFER,  Udrudant. 

Joe  Moran,  in  propria  persona,  for  Applicant, 
C.  E.  McLaughlin,  attorney,  for  Defendant. 
A  waiter,  Joe  Sloran,  previously  a  regular  employee  of  defendant, 
was  temporarily  re-employed  on  the  evening  of  September  8,  1914,  in 
defendant's  eafe  at  Sacramento.  While  there  at  work,  Moran  was 
injured  by  a  fall,  and  sustained  a  fracture  of  the  bone  of  the  right 
wrist.  The  Commission  found  that  a  temporary  total  disability  had 
resulted,  lasting  until  October  3,  1914,  and  awarded  therefor  the  sum 
of  eleven  dollars  and  seventy-six  cents  ($11.76)  compensation. 

H.  L.  White, 
Secretary. 


(No.  598— December  31,  1914.) 

(Ctinpier  1T8,  Laws  191S.) 


KARIUNE    IIOI.T.    AiJ«)    appearimi    as    KAHOLINK    HOLT,    ^(i^lico'iJ.    v» 

SWAYN'F;    &.    nOYT.    I.NC.    (a    COBPORATION),    KAMED    in    the    application    Afl 

SWAYNE  &.  HOYT  COMPANY.  I)vfe„dant. 
S.  T.  IlogcvoU,  attorney,  for  Applicant. 
/.  A.  CampbrU,  attorney,  for  Defendant. 
The  applicant,  widow  of  Karl  Holt,  a  Norwegian  sailor,  applied  to 
the  Commission  for  compeasation  for  her.self  and  children.     The  hus- 
band had  been  employed  by  the  defendant,  and  it  was  claimed  had 
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injured  himself,  producing  hernia,  aboard  ship  at  Portland,  Oregon, 
on  April  28,  1914.  Subsequently,  the  hernia  was  removed  by  a  success- 
ful operation  at  the  San  Francisco  Marine  Hospital,  May  8,  1914,  and 
rei-overy  propreased  normally  and  satisfactorily.  However,  on  May 
16th,  before  the'patient  was  discharged  from  the  hospital,  he  developed 
l()bar  pneumonia,  and  died  on  Jlay  22d.  Medical  reference  determined 
that  the  death  from  pneumonia  was  in  no  way  caused  by  the  accident 
claimed.     For  this  reason  defendants  were  discharged  from  all  liability. 

H.  L,  White. 

Secretary. 


(No.  605— December  31,  1914.) 

(Chapter  178,  Laws  191S,) 
H.MIRY  C0M1SKF:Y,  Applhanl.  vb.  fNION  IROX  WORKS,  nrfradanl.    ' 
Harry  Comiskcy,  in  propria  prrsona,  for  Applicant. 
Thos.  Wood,  for  Defendant. 
Harry  Oomiskey,  the  applicant,  while  employed  on  January  27,  1914, 
at  the  Uuion  Iron  Works,  San  Franci.s(^o,  California,  was  struck  on  the 
left  eyeball  by  a  rivet  head  which  he  was  knocking  from  a  rivet.     The 
injury  resulted  in  a  partial  loss  of  function  of  the  eye,  and  a  disability 
rated  as  permanent  and  partial,  and  amounting  to  14^  per  cent  of  total 
di-ability.     The  Commission   found  that  the  indemnity  for  this  dis- 
ability amounted  to  65  per  cent  of  the  injured  employee's  average 
iveekly  earnings,  for  a  period  of  fift>-seven  weeks,  or  a  total  sum  of 
five  hundred  thirty-four  dollars  and  nine  cents  ($534.09).     An  award 
was  made  for  this  amount.     Medical  and  surgical  treatment  had  been 
furni.shed  by  the  defendant. 

n.  L.  White, 
Secretary. 


(No.  608— December  31,  1914.) 

(Chnpter  178.  Laws  1313.) 
CIIRISTIXA  NKLSON,  AppUraut.  vs.  AI.BIOX  H:MBER  COMPANV.  Defendanl. 
W.  T>.  Held  and  J.  ^^'.  Kin(jren,  attorney.s,  for  Applicant. 

Charles  F.  }fan>ion,  attorney,  for  Defendant. 
Axel  T.  Nelson,  a  laWrer  in  defendant's  lumber  mill  at  Albion, 
received  accidental  injuries  while  at  work  on  May  16th,  which  re- 
sulted in  his  death  on  the  following  day.  His  widow  filed  aD  appli- 
cation, on  behalf  of  her.-elf  and  three  minor  ehildren  of  the  deceased, 
for  death  benefit.  The  Commission  found  that  defendant's  contention 
that  the  death  resulted  from  natural  causes  was  not  sustained.     An 
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award  was  made  in  the  total  sura  of  two  thousand  four  hundred  seventy- 
five  dollars  ($2,475.00)  as  death  benefit,  to  be  paid  to  applicant  in 
weekly  installments,  for  the  support  of  herself  and  minor  children. 
Applicant's  aftorneya  were  found  entitled  to  a  reasonable  fee  not  to 
exceed  forty  dollars  ($40.00).  H.  L.  White, 

Secretary. 


(No.  614— December  31,  1914.) 

(Chapter  176,  Laws  191S.) 


1Vi7((a»t  F.  James,  attorney,  for  Applicant. 

T.  C.  Vella,  adjuster,  for  Defendant. 
The  applicant,  a  teamster,  claimed  to  have  suffered  a  hernia  from 
the  strain  of  lifting  trunks  while  working  for  the  defendant  San  Jose 
Transfer  Company,  on  April  4th  and  May  2,  1914.-  He  continued 
working  until  Jiay  2):^th,  when  he  was  operated  upon.  The  evidence 
was  insufficient  to  establish  as  a  fact  that  the  hernia  was  caused  by  an 
accident  which  happened  in  the  course  of  his  employment.  For  this 
reason  compensation  was  denied,  and  an  award  was  made  discharging. 
defendants  from  liability.  II.  L.  White, 


Secretary. 


(No.  619— December  31,  T914.) 

(Chapter  176,  Laws  1313.) 

J.   It.  Y<MX(!.  Aiiplii-ant.  vs.  SALVATOUK  l>B  FIOItK,  am>  I'.\CiriC  COAST 

CASUAI.TY  COMl'ANY,  lht->'da«ta. 

Clurfiicc  If.  Ilcrriiiyloii,  attorney,  for  Applieant. 
S.  0.  Tom  phi  IIS.  attorney,  for  Defendant  de  Fiore. 
Dr.   Cliarlfs   T.   Culling,   for  Defendant   Pacific   Coast   Casualty 
Company. 
J.  R.  Tmin}:.  an  engineer,  while  engaged  in  erecting  a  steam  boiler 
for  defendant   de   Fiore   on   filay   29th,   at   San  Jose,   received  acci- 
dental   injuries    consisting   of   three   broken   ribs.     The    Commission 
found  that  a   temporary  total  disability  was  sustained  lasting  until 
June  27th.     Tlie  sum  of  thirty-six  dollars  and  fifteen  cents  ($30.15), 
in  full  of  compensation  for  said  disability,  was  awarded,  and  it  was 
further  ordered  that  the  necessary  expenses  for  medical  and  surgical 
treatment  incurred  by  applieant  should  be  paid  by  the  defendants  upon 
approval  by  the  Commi-ision.  li.  L.  White, 

Secreiaiy. 

D.gitizecbyG00glc 


658  INDUSTRIAL  ACCIDENT  COUMIi-SION  DECISIONS. 

(No.  630— December  31,  1914.) 

(Chapter  176.  I-awa  1913.) 

MYRTLE  M.  WATERS.  Applicant,  vs.  R.  CLEMENS,  and  8.  D.  RUSSELL, 

Defendantt, 

Myrtle  M.  Waters,  in  propria  persona,  for  Applicant. 
John  J,  O 'Toole,  attorney,  for  Defendants. 
An  application  was  made  for  death  benefit  by  the  widow  of  Jesse  R. 
Waters,  a  painter,  who  was  killed  at  San  Francisco  on  October  16,  1914, 
by  an  accidental  fall  from  the  roof  of  RiLssell's  house  which  he  was 
preparing  to  be  painted.  The  defendants  denied  that  the  deceased  was 
an  employee,  and  alleged  that  the  defendant  Clemens  and  the  deceased 
were  partners  at  the  time  of  the  accident.  The  evidence  was  insuffi- 
cient to  establish  that  the  deceased  was  an  employee  of  the  defendants, 
and  therefore  the  Commission  made  its  order  discharging  defendants 
from  all  liability  by  reason  of  the  accident. 

H.  L.  WerrE, 
Secretary. 


(No.  632— December  31,  1914.) 

(Chapter  176.  Laws  1913.) 
r.  TAMASAKI.  Applicant,  vs.  COMJIONWK.^LTII  BONDING  AND  CASUALTY 
INSrRANUR  COMPANY   (a  coiporation ) .  akd  J.  W.  RODDAN  &  SONS. 
De/endant*. 


Co«Ta  AWABi>ED  TO  Applicast. — Wliere.  ns  hpre.  no  meritorioiui  defpnsc  is  ofTercd 
at  Ihe  ht>BrinK,  and  the  paymerl  of  compensation  has  been  uni^aaonablj  delayed. 
eoMt  will  be  allowed  to  the  applicant  in  tlie  discrelion  of  the  Commission,  pursuant 
to  the  act,  section  2S  Ibereof. 

C.  A.  Wctmorc,  Jr.,  attorney,  for  Applicant. 
J.  L.  Boonr,  attorney,  for  Defendants. 
While  the  applicant,  I.  Yamasaki,  a  laborer,  was  cleaning  the  top  of  a 
hop-picking  machine  in  the  hop  fields  of  defendant  Roddan,  at  Wheat- 
land, on  September  15th,  the  machine  was  put  in  motion,  and  the 
applicant  suffered  a  compound  fracture  of  the  leg.  The  injury  caused 
claimant  to  he  totally  disabled,  and  although  this  disability  was 
temporary,  it**  duration  was  not  determinable.  An  award  of  eighty- 
two  dollars  and  eighteen  cents  ($82.18).  for  compensation  to  November 
17th,  and  the  further  sum  of  nine  dollars  and  seventy-five  cents  (|9.75) 
per  week  for  each  week  thereafter,  was  ordered  paid.  Further,  the 
defendants  were  ordered  to  pay  the  reasonable  medical,  surgical  and 
hospital  expensi«  incurred  by  the  applicant  within  ninety  days  of  the 
accident,  and  also  to  pay  the  snm  of  thirty-one  dollars  ($31.00)  costs 
incurred  by  applicant  in  prosecuting  this  proceeding. 

H.  L.  Whttb, 
Secretarif, 
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(No.  652— December  31,  1914.) 

(Chapter  17fi.  Laws  1913.) 

MART   H.A^GERTY,   Applkanl.    vs.    HICKS-HAIIPTMAN   Tit  AN  SPOUT  AT  ION 

COJirANT.  Defendai't. 

Harry  Geballc,  attorney,  for  Applicant. 
McCutchen,  Olncy  &  Witlard,  attorneys,  for  Defendant. 
This  case  is  identical  in  facts  and  procedure  with  the  case  of  Reid 
V8.  Hicks-Uauplman  Transportation  Company,  No.  556,  previously 
reported,  with  the  exception  that  the  applicant  herein  is  the  sister  of 
a  fireman  of  the  lost  ship,  and  was  but  partially  dependent  upon  her 
brother  for  support.  For  this  reason  the  Commission  awarded  a  death 
benefit  of  one  thousand  five  hundred  thirty  dollars  ($1,530.00)  pay- 
able at  the  rate  of  twelve  dollars  and  seventy-eight  cents  ($12.78)  per 
week,  consecutively,,  until  fully  paid.  The  sum  of  ten  dollars  ($10.00) 
was  ordered  paid  by  the  defendant  from  the  compensation  due,  to 
applicant's  attorney  as  a  reasonable  attorney's  fee. 

H.  L.  White, 
Secretary. 

(No.  687— December  31,  1914.) 

(Chapter  1T<.  Laws  1913.) 
JOSKPHINE  HOEFFERLE.   Applicant,   va.   AMERICAN  BEET  SUGAR  COM- 
PANY (a  comweatios).  and  THE  FRANKFORT  GENERAL  INSURANCE 

COMPANY    (A  CORPORATION),  INSLRANCE  CABRIEB.   DcfendonU. 

Daley  tt  Byrne,  attornej^s,  for  Applicant. 

Gavin  McSab,  attorney,  for  Defendants. 
On  February  24,  1914,  John  Hoefferle,  the  deceased  husband  of 
applicant,  received  injuries  while  emplojed  as  a  machinist  by  the 
defendant  at  their  factorj',  at  Chino,  and  died  therefrom  the  fol- 
lowing day.  AppUcation  was  made  for  a  death  benefit  of  four 
thousand  five  hundred  dollars  ($4,500.00).  The  defendant  in  its 
answer  disputed  the  amount  of  applicant's  claim,  but  oflEered  to  pay 
the  sum  it  computed  the  applicant  was  entitled  to,  on  the  basis  of 
65  per  cent  of  the  average  weekly  wage  of  twenty-seven  dollars  and 
thirty-nine  cents  ($27.39),  or  a  sum  total  of  four  thousand  two  hundred 
seventy-two  dollars  and  sixty -three  cents  ($4,272.63).  The  applicant 
accepted  defendant's  offer,  and  consented  that  an  award  be  made  of 
four  thousand  two  hundred  seventy -two  dollars  and  sixty-three  cents 
($4,272.63).  This  was  done,  and  payments  ordered  made  in  the  sum 
of  seven  hundred  forty-seven  dollars  and  sixtj'  cents  ($747.60),  the 
amount  accrued  to  December  2i)th,  and  commencing  December  30th, 
the  sum  of  thirty-five  dollars  and  sixty-cents  ($35.60)  bi-monthly,  until 
the  whole  death  benefit  be  paid,  H,  h.  White, 

Secretary^ 
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The  following  cases  were  dismissed  at  the  instance  of  the  applicant 
upon  full  payment  of  compensation  elaiined,  or  otherwise: 

(No.  7— March  2,  1914.) 
.  MATT  CASEY,  Applicant,  vs.  PACIFIC  COAST  BOHAX  COMPANY,  Defendant. 

(No.  26— March  18,  1914.) 


{\o.  65— April  10,  1914.) 


(No.  38— April  13,  1914.) 


(No.  141— April  30,  1914.) 

PACIFIC  PORTLAND  CKMENT  COMPANY,  Consolidated   (a  corpokatio?:), 
Applinint,   vs.   PETKR   POLISH,   nefcudant. 

(No.  71— May  4,  1914.) 


(No.  135— May  7,  1914.) 


(No.  138— May  7,  1914.) 


(X„.  100— May  8,  1914.) 
CAItL     ANDERSON,     .]i,i,lh-;,,l. 


(Xo.  94— May  12,  1914.) 
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(No.  132— May  14,  1914.) 


G.    C11LPEI'PF:K.    AppUn 


(No.  187— May  21,  1914.) 

LEE   BROW.V,  Apptitunt.  vs.   JOHN   BIGGIO  &   SONS,   and  the  CITY  AND 
COUNTY  OP  SAN  FRANCISCO,  DcfendanU. 


(No,  161— May  22,  1914.) 


(No.  178— May  25,  1914.) 


(No.  194— May  26,  1914.) 


(No.  ISO-June  2,  1914.) 

ENOCH   J.   IIU-NT,  AND  THE   FKANKFORT   GENERAL  INSURANCE   COM- 
PANY, Applieanti.  vs.  TONY  TOL,  Defendant. 

(No.  114-Jiine  3,  1914.) 
JOSEPH  COSTA,  Appliraiil,  vs.  SOI'TIIERN  PACIFIC  COMPANY,  Defendant. 

(No.  217^Iune  3,  1914.) 


(No.  167— June  4,  1914,) 


(No.  80-June  5,  1914.) 
JOSEPH   WILSON,  Applin 


(No.  36-June  6,  1914.) 


D.oiiiz.owGoogle 


662  INDUSTRIAL  ACCIDENT  COMHI^ION  DECISIONS. 

(No.  216— June  9,  1914.) 
PETER    MAGN01.E,    Appthi 

(No.  258— Jime  25,  1914.) 


(No.  220-^uly  3,  1914.) 

a  THE  ^TNA 


(No.  259— July  3,  1914.) 


(No.  23,  July  27,  1914.) 


(No.  214— July  27,  1914.) 


(No.  261^riily  27,  1914.) 
ERXEST  J.  McEUEX.   Apptieant.   vs.   FRANK   SABATHE,  Delmdant. 

(No.  270-July  27,  1914.) 

H.  L.  McMUIXAN,  Applicant,  va.  PACIFIC  LIGHT  AND  POWER  COMPANY 
AND  ROYAb  INDE-MNITY  COMPANY,  DefenianU. 

(No.  289— July  27,  1914.) 

FRANK  E.  ATWOOP.  Appiiraiil,  vs.  STANDARD  SCREEN  AND  MANUFAC- 
TURING COMPANY  ASD  SOUTHWESTERN  SURETY  INSURANCE  COM- 
PANY, Defenianlt. 

(No.  290— July  27,  1914.) 

OTTO   AD.AMS.   ApptUani.   vs.   ANDKRSON   LORE   COMPANY   add   SOUTH 
WESTERN   SURETY    INSURANCE   COMPANY,   De/endonl*. 


(No.  294-^uly  27,  1914.) 
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(No.  306-^uly  27,  1914.) 

H.  L.  LOVELAND,  Applicant,  vs.  STERLING  OIL  COMPANY.  Defendant. 

{No.  205— August  7,  1914.) 

LEWIS   LIPMAN,  Applicant,  vs.  LOS  ANGELES   FURNITURE  AND  STORE 
FIXTURE  MANUFACTURING  COMPANY,  Defendant. 

(No.  338— August  7,  1914.) 


(No.  184— September  3, 1914.) 

MARY  THROOP,  Applicant,  vs.  UNION  LUMBER  COMPANY  (a  cobporation), 
De/endan(. 

(No.  282— August  10,  1914.) 
JOHN  C.   LINDSEY,  Applicant,  vs.   JOHN  L.  KELLEY  abd  R.  H.  MOUSBR, 


(No.  319— August  10,  1914.) 

OSCAR  WETZWAGGAR.  Applicant,  vs.  STEAMER  OLSON  &  MAHONY  COM- 
PANY   (A  COBPORATION),  Defendant*. 

{No.  250— August  13,  1914.) 
GEORGE  Z,VKAR.  Applicanl.  vs.  HOBBS.  WALL  &  COMPANY,  Inc..  Defendant. 

(No.  269— August  13,  1914.) 


(No.  21— August  14,  1914.) 

ELIZABETH  R.  OKRTLE  et  al„  Applia 
AND     GUARANTY     COMPANY     a 

Defendants. 

(No.  241— August  14,  1914.) 
W.   C.   EKLUND,  Appticanl.   vs.   KNUTE   C.   NELSON.  Defendant. 

(No.  295— August  20,  1914.) 
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(No.- 309— August  20,  1914.) 


(No.  310— August  20,  1914.) 


(No.  317— August  20,  1914.) 

W.  L.  PROFFITT.  Applicant,  vs.  MAGNESIA-ASBESTOS  SrPPLT  COM- 
PANY  AND  PACIFIC   COAST   CASUALTY   COMPANY.   Defendant*. 

(No.  400— August  26,  1914.) 

Wm.  F.  Or.lVER  AND  J.  EMMET  CLARK.  M.  D.,  AppUfvnlt.  vs.  JUDSON 
MANUFACTUBTNG  COMPANY  and  THE  CALIFORNIA  CASUALTY 
INDEMNITY  EXCHANGE,  Defendants. 


(No.  397— September  3,  1914.) 


(No.  402— September  3,  1914.) 

MRS.  T.  H.  BROCK.  Applicant,  vs.  THE  CALIFORNIA  FRVIT  CANNERS' 
ASSOCIATION  AND  THE  SOUTHWESTERN  SUEETX  INSURANCE  COM- 
PANY, Defendanlt. 


(No.  420— September  3,  1914.) 


(No.  409— September  4,  1914.) 

ALBARD   STAXG.   Apphranl.   vs.   3.   I.   MITROVICH   BUILDING   COMPANY 
AND    GUARDIAN    CASUALTY    AND    GUAItANTV    COMPANY     (a    coe- 

POHATlos),  Drjcndanti. 

(No.  369— September  14,  1914.) 
THOMAS    BARRETT.    Appliei 


(No.  417— September  17, 1914.) 
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(No.  463— September  24,  1914.) 

DANIEL   DEEBLE,   Applicant,   vs.   GREAT   WESTERN    POWER   COMPANY 
(a  corporation),  Dc/endanl. 

(No.  518— September  26,  1914.) 
JOSE   PINO,    Applicaut. 


(No.  480— October  1,  1914.) 
JOSEPH    BOTEUJO,    /Ip/iiiVd 


{No.  329— October  6,  1914.) 


(No,  436— October  10,  1914.) 

E.   T.   KFXLY,  Applirant.  vs.   F.   R.   M.XTIIEWS  / 
TLING    WORKS,   DefendanU. 

(No.  108— October  21,  1914.) 

GEORGE  JKXSEX,  Appli--a«f,  vs.  INTER-OCEAN  TRANSPORTATION  COM- 
PANY   (a   corporation).  ASn  .TCTXA   LIFE   INSURANCE  COMPANY    (a 

IS),  Ucfc«daiil3. 

(No.  234— October  21,  1914.) 


(No.  358— October  21,  1914.) 

LIBIA  A.   MUNSON,   Applicant,   vs.   ATCHISON,  TOPEK A  AND   SANTA  FE 
RAILWAY  COMPANY,  Defendant. 

(No.  110— October  26,  1914.) 


(No.  439— October  26,  1914.) 
WILLIAM  HALL,  Applicant,  vs.  LOS  ANGELES  COUNTY,  DrfcndoHl. 


(Xo.  585— October  26,  1914.) 
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(Nfl.  534— October  28,  1914.) 
GEO.  H.  DAI;GHEBTY,  Applicant,  vs.  VERDI  LUMBER  COMPANY,  Delendant. 

(No.  431— November  2,  1914.) 

JOSEPH  ERNZER.  .4ppKran(.  vs.  MAINE  MACHINE  COMPANY  and  THE 
LONDON  AND  LANCASUIRE  GUARANTEE  AND  ACCIDENT  COM- 
PANY, ncfcndanU. 

(No.  405— November  7,  1914.) 

JOE  CASTILLO,  AppUrant,  vs.   U.   H.   HINDS   and  MARYLAND  CASUALTY 
COMPANY     (A    tOBPORATiON),    Dcfcndanti. 

(No.  587— November  7,  1914.) 
H.  C.   LEWIS,   Applicant,   vs.   GRANNUCCI   &   COMPANY,  Defendant. 

(No.  599— November  7,  1914.) 

AHILEAS  CIIIOLAKIS.  Applicant,  vs.  OAKLAND.  ANTIOCH  AND  EASTERN 
RAILWAY,  Defendant. 

(No.  567— November  19,  1914.) 

i«[.  vs.  RUDGEAR-MERLE  COMPAN 
INSURANCE   CO>[PANY,   Defcndanit 

(No.  678— November  19,  1914.) 

;D.  Applicant,  vs.  EMPrX>YEnS'  LIAB 
THE   SUNSET   FEATHER   COMPA 

(No.  670— November  23,  1914.) 
II.  D.  McEWEX,  Applicant,  vs.  F.  D.  NAYLOR,  De/cndani. 

(No.  698— November  25,  1914.) 
J.  P.  BENSON,   Applk-ant.   vs.  HOLT  MANUFACTURING  COMPANY.  Defendant. 

(No.  558— November  28,  1914.) 
ED.  TORGARSEN.  Applicanl.  vs.  C.  A,  SMITH  LUMBER  COMPANY,  Defendant, 

(No.  569— November  28, 1914.) 

■plirant.    vs.    DANIEL    CONTRACTI> 
i  FIDELITY  AND  GUARANTY  COMI 

(No.  584— December  12,  1914.) 
JOHN   A.  JOHNSON.   Applicattt,   vs.   H.  C.   PRIVETT,   Defendant. 

(No.  738— December  28,  1914.) 
HANS  J.  CRF.UTZ,  Applicant,  vs.  M,  A.  GRAHAM  MILL  COMPANY,  Defendant. 


APPENDIX. 


[DECISION  OP  CALIFORNIA  SUPREME  COVIIT  RECEIVED  TOO  LATE 
TO  INSERT  IN  BODY  OF  BOOK.) 
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INDUSTRIAL  ACCIDENT  COMMISSION  DECISIONS, 
Sac.  No.  2237.     In  Bsnk.    Mny  12,  ]i»ir>, 
flRKAT     WESTERN'     POWKR     COMPANV     (a     Coqioration ) , 

A.   J.   riLI.SBi:RY.   WILL   J.   FRENCJl   nml   IIAIIIUS   WEIXSTOCK.   ns 

iDi-mbi^rs  of  and  constituting  the  Industrial  Accident  Cotnmlitsion  of  Ibe  StnCe  of 
Cnliforuia,  Itpspondentn. 

[1]       INRVSTHIAI.  ACCHIENT  BuAKD — JrBlSDlCTIOS^P'lNniNQS  OF  BOARI) — REVIKW 

— Wii.Ftx  MtscoxDUCT  OF  KMn^YKK. — Tlin  iurisdiction  of  tiie  IndiiH- 
'n  a  claim  for  cinn|ii'ii«alion  I'nder  tlie  "Rospherry  Act" 
«x]H[s  oni.v  wncre  cnere  w  n  coiirurrence  of  certain  conditions,  one  of  wliicii  is  the 
abneuee  of  wilfni  miseondiirt  on  ttie  part  of  tlie  employee  in  the  iiappcnine  of  the 
accident  caiisins  llie  injury,  nad  the  deeiHion  of  the  board  on  the  qiieation  in  open  to 
inquiry  on  rerlinrari.  where  there  is  no  real  eunHii't  in  the  evidence. 

12]     In,— t'l^iM  FOB  roMiTSNaATioN — I>eATii  of  Ki..ectr)c  Ijneman — Kinmso 

OF     ADMKM'E     of     WII.PVL     MlS<.O.M)fi:T RGVIKW     O.N     f'EKTIORAKI WlI,F(IL     MlM- 

coNUL'CT  UK  DEi'RASBn — Amni'i.uent  av  AwABD. — Tlie  Industrial  Aecident  Board  is 
without  juriHdietinn  to  aHHeSK  comiicnsation  for  the  death  of  a  lineman  in  the  employ 
of  no  electric  power  comiHiny.  on  tlie  trround  that  the  dealli  wns  proxinuitcly  eniised 
by  accident  aiMl  nut  by  the  wilful  miHctindiitt  on  the  part  ut  sncli  deceasetl.  and  such 
award  will  ln>  anniiled  on  trrtiiirari.  where  it  \t.  Hhuwn  l)y  the  undisputed  e*-ideuce  on 
the  hearin);  liefore  the  board  that  such  denib  v^^s  i-nuscd  by  the  cnttiufc  of  a  ''hot''  wii'<' 
without  usiuE  ruliber  sloves,  in  violation  of  a  rule  of  ihe  company  with  which  (he 
deceaaecl  was  tierfeclly  familiar  and  of  which  be  was  reminded  by  bis  foreman  not 
more  than  two  hours  before  Ihe  accident. 

[3]     Id. — X>x;i,inES<;F.  —  Wh.fii.     MtsTOsmirr  —  DFi.itieiuTE     Violation     op 
Rri.B. — A  worfeman  who  violates  a  reasouable  rule  nmde  for  his  own  prolcelioii  from 
~"  :   injury  or  ilenlh   is  i!uill,v  of  niisi'ondiict   and   where  he  deliWralely 
..i_   ._.!.■.  1 i_.i —  _»  -Ag  (ixiHieni*  and  of  llie  danKers  acroni|fflnyin)c  its 

Appliention  for  writ  of  review  pniyeil  to 
Will  J.  French  and  Harris  Weinxtoek,  as  memh 
Aeeident  Oonimission  of  the  State  of  Caiiforniji. 
For  IVtilionei^Cuy  C.  Karl.  W.  It.  Spaiildinc 
For  ltes|>0Ddents — t'brisiujilier  M.  Bradley  anil  Aarim  L.  SajHru, 
A  writ  of  n-rliiirari  was  issueil  by  this  court,  on  the  appliration  of  Great  \Vp:'torn 
Power  Company,  to  review  an  award  of  the  Industrial  Accident  Commission.  fixiuR 
u|iou  said  applicant  a  liability  for  Ibe  death  of  James  Maylieli!-.  oue  nt  its  employees. 
The  injury  to  MayGeld,  and  his  resultini;  death,  oqrurred  on  October  ir>.  V)VA.  On 
that  dale  Ibe  "Workmen's  eompen!°ation.  insnranee  and  safely  net"  (KtatK.  lill.'t. 
J).  -Till  had  Xwn  approved,  but  il  was  not  yi>t  ii 
act  providiiic  tbnt  it  hIioilM  take  nffeol  on  the  fi 
priTrdiNi.'  sr'clir>ti  11)1)  s|i<'<'illr  ally  prnvide-i  iIkii  Ihe  "loinpi-nsalion  proviKious  of  the 
aer  xluill  iir.[  ajiply  ti>  any  injury  siisiiiincd  prior  lo  the  takins  effect  thereof".  The 
ri'liiiivc  rJL-liiK  .if  Ihe  employ iKu  eompniiy  aoil  <if  .Mnylield's  dependents  must,  therefore, 
finrl  ilieir  lielinirioii  in  ;lii>  provisiunu  uf  (in'  hiw  in  force  at  Ihe  time  of  the  injury 
iind  ilpNMli.  i.  ,:.  Ibe  aet  of  April  S.  ISill.  entiiled  ''An  act  relalinic  to  the  liabilily  of 
eiiiiilii.vers  fnr  injuries  or  dealh  sustaiued  by  their  emplo.vees,  providini  for  cam|>en:ia- 
liiin  for  llie  n<'i'iil<'iilnl  injuries  of  emiiloyees,  esfnblishinB  an  induHtrial  aeeident 
lin;iid  ....  i'wr  iSliits.  ISni.  p.  TTin.)  in  the  interest  of  brevily  we  shiill  refer  lo 
Ihe  l«"  iiels  by  lilies  jiopulnrly  applied  lo  Ihem,  desiKuatinc  the  earlier  staliile.  Ibal 
of  lim.  lis  Ihe  "Kiwelierrj-  Aet".  and  the  laler.  that  of  lill.H.  as  Ibe  "B.iyulon  Ael". 
Meiiliiin  should  also  lie  made  of  an  act  apjiroveit  June  Itt,  1!)i:t  (Slats.  Il)i:{.  ji.  irrfll. 
This  siriliile  jiriivi'h'il  Hint,  iijioii  Ihe  or.'ani^.iithm  of  Ibe  indcslrial  aecident  cmimis- 
•iii  11  I  proviiied  I'lir  by  Ihe  Itciyiiliiii  n(  (1.  Ibe  jiciwen-  vested  in  Ibe  induslrtal  iiecideut 
1i.iiii-d  lexiKlhiir  I'liifer  tln'  Id-'elierry  nel)  should  W  iHTfomied  by  said  eouimissioii. 
In  lliiM  iiroerH^dtui;  we  are  earnestly  uivil  by  petitioner  to  consiiler  and  decide 
a  iiiiiiib'r  of  eonsiiiutionnt  objections  lo  the  vnlidit)'  of  the  Itoynton  act.  Bui  such 
imiuiry  would  ninnifi-stly  lie  futile  and  impro|)er  if,  as  apiiears  to  be  the  case,  the 
riu'lits  of  llie  imrties  ar.>  liied.  not  by  the  Itoynton  art.  but  by  the  Roseberry  art. 
Rei?i>4;oi7.iii(!  the  force  of  this  consideration,  Ihe  [letitioner  seeks  to  bring  the  validity 
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of  the  BofntoD  art  idIo  the  field  of  diRcuwioa  by  the  claim  that  the  iDdustrial  arf^idcnt 
..  which,  as  sneresHor  to  the  industrial  accident  board,  undertook  lo  act  in 
iwen  ils  eiislence  solely  lo  the  terms  of  the  Boynton  act,  and  can  have  no 
if  that  act  be  void. 
lack  on  Ihe  vali<&ty  of  Ihe  Boynlon  act  is  based  entirely  on  tbe  compeasation 
s  of  that  law.  The  act  contains  many  other  proviaions.  For  eiainple.  the 
D  power  to  make  rpKiitalions  regarding  safety  devices  and  other 
methodfl  of  protection.  lo  investiBaie  places  of  employment,  to  distribute  information 
rccardiuK  the  cbhspb  and  prerention  of  induatrial  aecidenta  and  to  make  annual 
reports  to  the  governor.  The  petitioner  ban  not  attacked  thye  parts  of  the  act,  and 
it  is  difficult  to  imagine  any  ground  upon  which  the  validity  of  some  of  them,  at  le.isl. 
could  be  questioned.  Tlicy  are  easily  separable  from  the  rest  of  the  act,  and,  without 
regard  lo  the  saving  clause  contained  in  section  Sfi,  subdivision  (b)  of  the  act,  could 
be  upheld  even  if  the  compensation  proviaiona  were  bad.  We  have,  then,  a  validly 
constituted  commission,  empowered  to  apply  the  Roseberry  act  to  cases  arising  before 
Jauuarj-  1.  1914.  The  present  case  being  one  of  that  class,  we  have  here  no  further 
i-oncern  with  the  validity  of  the  compensation  provisions  of  the  Boynton  act,  and  will 
leave  the  consideration  of  the  constitutional  questions  presented  in  that  behalf  until 
thi^ir  detennination  is  called  for,  as  it  will  t>e  in  several  cases  now  pending  in  this 

Th"  Ito8el)eri7  act  is  assailed  by  the  petitioner  in  one  particular  only.  That  act 
prot-ides  that  awards  or  orders  of  the  board  may  be  reviewed  by  a  proceeding  (in  the 
nature,  apparently,  of  a  writ  of  certiorari),  in  the  superior  court,  the  detennination 
of  that  ci'Urt  lo  be  subject  to  an  appeal  lo  the  supreme  court.  The  only  purpose  of 
the  contenttoD  that  this  provision  is  invalid  is  to  support  the  action  of  the  petitioner 
in  seeking  relief  from  Ihia  court  in  the  first  instance,  without  prior  resort  to  the 
sui)erior  court.  The  writ  has  been  issued  by  iia  as  an  exercise  of  our  original  juris- 
diction, and  the  respondents  do  not  question  our  power  to  review  Ihe  award  of  the 
commission,  fuder  tlieae  circtunsiances.  there  appears  to  be  no  occasion  tor  extended 
dlstuHsion  of  the  ronstitiilionni  point.  I.rt  us  say,  in  a  word,  that,  in  the  absence  of 
some  speiiftl  constitutional  authorization^-and  there  was  none  such  when  Ihp  Rose' 
berry  act  was  passed — the  constitutional  jurisdiction  of  this  court  could  not  be  taken 
away  or  impaired  by  legislative  act.  (Par.  T.  rf  T.  Co.  v.  Elhlfman.  16G  Cal.  640. 
IH7,  tStO.  and  cases  cited.)  The  Roseberry  act  was  not,  therefore,  effective  to  prevent 
ajiplication  to  this  court  to  exercise  its  original  jurisdiction  by  way  of  certiorari. 

We  are,  then,  finally  brought  to  a  consideration  of  the  merits  of  the  case.  The 
Itoseberry  act,  in  providing  a  system  of  compensation  for  accidental  injuries  to 
employees,  made  the  application  of  the  system  elective,  so  far  as  both  employers  and 
employees  were  concerned.  The  employers  who  are  subject  to  the  lialrility  created  by 
the  act  are  those  only  who,  prior  to  the  accident  which  gives  rise  to  the  claim. 
"have  elected",  by  written  statement  tiled  with  the  board,  and  not  withdrawn,  "to 
become  subject  to  the  provisioua  of  this  act".  Employees  are  deemed  to  have  elected 
to  be  subject  to  the  act  where  tlie  employer,  at  the  time  of  the  aci^ident,  has  so 
elected,  and  the  employee  has  not,  at  one  of  certain  times  specified,  given  notice  of 
bis  election  not  to  come  under  the  net.  In  the  case  at  bar  both  the  employer,  flreat 
Western  Power  L'oni|uiny,  and  the  employee,  KlayBeld,  were  subject  to  the  provisions 
of  the  net.  Where  liability  for  compCDsalion  exists  its  amount  is  fixed  according  to  « 
s<'hcdiile  set  -forth  in  sections  S  and  0  of  the  act.  The  conditions  determining  the 
llnbilii}'  are  staled  in  section  H.  as  follows:  "Liability  for  the  compensation  herein- 
after provided  for,  in  lieu  of  any  other  liability  whatsoever,  shall,  without  regard  to 
n<'gligence.  exist  against  an  employer  for  any  personal  injury  accidentally  sustained 
by  his  employees,  and  for  his  death  if  the  injury  shall  approximately  cause  death,  in 
those  cases  where  the  following  conditions  of  compensation  concur: 

"tl)  n'here,  at  the  lime  of  the  accident,  both  the  employer  and  employee  are 
snhject  lo  the  provisions  of  this  act  according  to  the  succeeding  sections  bereM. 

"i'2)  AVherc,  at  the  time  of  the  accident,  the  employee  is  perfoming  aen-ice 
gmn'ing  out  of  an<:'  incidental  to  his  employment  and  is  acting  within  the  line  of  bis 
duty  or  course  of  employment  as  such. 
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"(3)  Where  the  injury  is  aiiproiimately  caused  by  nceiilenl  either  with  or  witliout 
iteRliEeiice,  and  ia  not  caused  by  the  wilftil  mifloondiict  of  the  employee," 

Tlie  determination  of  all  disputes  and  cootroversieB  eonceminB  eompensalioD  under 
Ibe  net  is  committed  to  a  board  of  three  members,  known  aa  the  "industrial  accident 
beard".  This  body  hiis  now,  as  we  liave  said  above,  been  auliersede*  by  the  "industrial 
accident  commission".  After  bearine.  (lie  board  is  re^juired  to  tile  "(1)  its  findiuKS 
upon  ait  fiicCH  involved  in  the  controversy,  and  (2)  its  >iward.  which  sbsll  stale  Its 
determination  as  to  the  rights  of  the  parties".  The  "findiues  of  fact  made  by  the 
board  actiuK  within  its  powera"  are  declared,  in  the  absence  of  fraud,  to  be  conclu- 
Hive.  and  under  the  review  authorized  by  the  act.  the  award  may  be  set  aside  "only 
upon  the  followinR  grounds:  (1)  That  the  board  acted  without  or  in  eicess  of  its 
powers.  (2)  That  the  award  was  procured  by  fraud.  (!t)  That  the  findines  of  fact 
by  the  board  do  not  support  the  award."  We  are  not  here  concerned  with  the  second 
and  third  groimds  thus  specified,  and  may  dismiss  from  consideration  the  queslioD 
whether  either  of  tbese  grounds  may  properly  be  brouebt  within  the  scope  of  a  writ  of 
review.  The  contention  of  tlie  |)etitioner  is  that  the  board  acted  without  or  in  excess 
of  its  powers,  or.  in  other  words,  that  it  exceeded  its  jurisdiction. 

In  the  hearing  before  the  commission,  it  was  conceded  that  Mayfield  waH,  on  the 
liith  day  of  October.  lUlS.  an  employee  of  the  petitioner,  and  that,  on  that  dny,  while 
performinj;  ser\'ice  incidental  to  his  employment,  be  met  with  an  accidental  injury 
which  caused  fais  death.  TIte  controversy  turned  entirely  on  whether  the  injury  was 
caused  by  Mayfietd's  wilful  misconduct.  The  commission  made  its  HndingB  in  general 
terms,  the  one  t>earin;;  on  the  point  just  mentioned  being  that  "the  death  of  said 
James  W.  Mayfield  was  proximately  caused  by  accident  and  was  not  so  caused  by  the 
wilful  misconduct  of  such  deceased  employee". 

The  pciitioner  contends  that  this  finding  is  aiisolutely  without  support  in  the 
evidence  before  the  commission,  and  that  the  award  based  upon  it  cannot  stand.  It  is, 
of  course,  conceded  that  in  any  case  in  which  there  ia  a  conflict  of  evidence,  the 
finding  of  the  commission  cannot  be  inquired  into  here.  This  results,  not  only  from 
the  provision  of  the  act  that  the  board's  findiues  of  fact  shall  be  conclusive,  but  from 
the  nature  of  the  writ  of  review,  which  searches  only  the  jurisdiction  of  the  inferior 
tribunal,  not  errors  which  it  may  have  committed  within  it£  jurisdiction.  Itut  when 
the  board  has  power  to  act  only  upon  given  facts,  and  there  is  no  evidence  whatev,^r 
lo  shovi'  the  existence  of  those  facts,  a  finding  thut  they  do  exist  cannot,  it  is  claimed. 
foreclose  inqairy  by  a  court  imder  a  writ  of  ciTfiorart.  This  position  is.  indeed,  not 
qiestionnj  liy  the  respondents,  who  con<eiIe  thai  where  the  evidence  is  all  one  way, 
and  the  finding  is  to  the  contrary,  the  question  becomes  one  of  law.  reviewable  in  a 
proceeding  like  the  one  before  us.  And,  in  thus  ngreeine.  the  parties  are  supported 
by  the  Renera!  current  of  authority,  including  the  decisions  of  this  court  on  the  general 
i(('o|>e  of  the  writ  of  irrtiorari,  aud.  as  well,  a  number  of  rulings  of  other  courts  on 
cases  arising  under  statutes  similar  to  the  Roseberry  act.  To  begin  wilh,  it  is  tbor- 
ougbly  settled  that  llie  claim  that  a  finding  of  a  court  or  jury  is  without  supimrt  in 
the  evidence  presents  a  question  of  law.  rather  than  of  fact  (Herbert  v  S  P  Co  , 
121  Cal.  22i>.)  It  ia  only  because  this  issue  is  one  of  lau  that  it  could  be  considered 
on  appeal  in  criminal  cases  during  the  period  (prior  to  the  adoption  of  section  4) 
of  article  VI  of  the  constitution)  when  the  appellate  junsdietion  in  such  cases,  waa 
limited  to  "questions  of  law  alone".  (Const  art  VI  lee  4  Pro  \  l>mnllman  Vt 
Cat.  l.S.')-.  I'ro.  V.  Kurhiit.  120  Cal.  TifMl.)  Where  the  jurisdiction  of  a  board  depends 
u|Kin  the  existence  of  certain  facts,  the  board  has  jurisdiction  to  detemnne  whether 
or  not  those  tacts  exist  (/n  re  (irore  HiTirl  til  (  al  41S)  and  its  delerminntiou  that 
Ihey  exist  is  conclusive  on  collateral  attack  (irf  ,  Pio  \  I oa  ino<Uii  1^!  <  al  ^IS  ) 
Cntiornii.  however,  is  not  a  collateral,  but  a  direct  attack  ( \  anfleet  Coll  Att 
st'i',  2K  and  under  this  writ  the  existence  of  the  jnrisdiclinnal  facts  may  be  a  subject 
of  inquiry.  To  this  end  the  evidence  itself  mai  in  projier  cases  he  brought  up  for 
cxnmlunlion.  "While  the  writ  of  review  is  not  a  writ  of  error  and  is  not  a  means  by 
which,  as  ujHm  apjieal,  the  mere  manner  of  conducting  the  proceedings  Che  rulings  of 
the   court   uiton   questiona   of  evidence,   and   other   mutters   within   the   jurisdiction. 
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involvinK  llie  merifB,  howevtr  erroneous  they  may  be.  oan  be  reviewed,  it  is,  never- 
tlielesH.  a  luennn  by  which  tlic  power  of  iLe  court  in  tlie  premises  can  be  iuqiiired 
into;  anil  for  this  y^rpose  the  review  extends,  not  only  to  Ihe  wljole  of  the  record  of 
thi>  court  brlow,  Inil  even  lo  the  evidenc-e  it^lf.  where  necessary  to  determine  the 
jurisdictional  fact."  (hrftirorf;  v.  Nup.  ft..  Ill  Cal.  106.  112;  Pco.  v.  Board.  U 
Vn\.  47!l:  Lairr  v.  Al,.raadrr,  l.->  Col.  HDl  :  lilair  v.  Hamilton.  32  TbI.  4ft;  .Slump/  v. 
Hoanl.  i:il  ChI.  34(i:  I'm.  v.  (loodirin,  .I  N.  Y.  :<W.)  The  provision  of  the  Itoseborry 
act  maltinic  findiiisK  of  fact  hy  the  lionrd  <-oneliiflive,  shoiilil,  we  tliinic,  be  tnkeu  la 
include  fiudings  of  jnri)«,'ictioDai  fnels  aa  well  an  others.  But  a  review  by  a  court 
which  shall  determine  whether  the  board  hfts  acted  in  excess  of  its  powers  is  ej^pressly 
provided  for.  and  it  shonld  not  be  licid  that  a  review  can  bo  nvolded  b;  a  mere 
declaration.  wiBiiTiiiortcd  by  any  evidence,  that  the  juriadictiooal  facts  exist.  Such 
declaralinn  Is  lo  lie  resardet!.  not  as  a  Uniline  of  fact,  luit  as  an  assumplion  o£  juris- 
diction, based  upon  a  tolse  or  erroneous  application  of  the  law. 

|1]  The  question  whether  the  aci'ident  was  caused  by  the  "wilful  misconduct  of 
Ihe  empliij-ce"  1h  one  Ihnr  coes  lo  the  jnrisdielluD  of  the  board,  and  is  therefore  open 
lo  inquiry  on  i-crtiorari.  1'nder  thp  terms  of  the  act.  Ihe  liability  eiials  only  where 
there  is  a  concurrence  of  certain  conditions,  one  of  which  is  the  absence  of  such  wilful 
misconduct.  If  Ihe  injury  occurred  Ibroueh  the  employee's  wilful  misconduct,  there  is 
no  linbiliiy.  and  no  iKiwer  on  the  part  of  the  iKinnl  to  assess  compensation.  This  is 
the  view  laken  by  the  supreme  court  of  Wisconsin,  in  considering  like  questioni 
arisine  unih-r  the  workmen's  compensation  law  of  ihat  state.  (Wis.  I,.aiv8.  JOll, 
c.  "lO.i  The  Wisconsin  slntute  furnished  the  model  for  (he  Knseberrj-  act.  It  con- 
lains  pnivisicmH  whicli  tire,  in  siitistawe.  identical  with  ihe  si'dions  of  cur  law  dcfinin: 
Ihe  condilionx  of  linbilil.v.  and  declnrinB  the  concliwiv'e  i-hnracter  of  the  finding's  of  the 
commiMlon.  Tlie  Wisconsin  court,  in  Bomim  v.  falk  Co..  13.1  S.  W.  20!),  2111.  said 
that  "the  jurisdictioD  of  Ihe  Industrial  Oommission  to  entertain  any  claim  for  com- 
pensation unilcr  Ihe  act  rests  ii|«ii  two  facts  which  miutt  exist,  viz.;  (I)  'ITiai  both 
eniployer  and  employee  have  electe<l  lo  come  nndcr  the  act;  and  (2)  that  the  injury 
was  received  in  service  Erowing  out  of  or  incidental  to  Ihe  employmenl  as  the  result 
of  nccii!ent.  ami  not  of  wilful  misconduct.  The  IndmtrlHl  Commission  must,  of 
course,  decide  these  qiientious  In  any  case  in  which  they  are  raised ;  hul  It  eannot 
decide  them  conclusively,  for  Ihoy  are  jurisdiclional  questions  on  which  lis  riitbt  to 
act  at  all  depends."  I'udcr  statutes  of  like  character,  the  decisions  of  other  courts 
are  uniformly  to  the  elTcc-t  that  allhoueli  findines  of  fact  made  by  the  boani  or  com- 
mission  nri-  nenerally  binilins.  they  may  yet  be  reviewed  as  matter  of  law  where 
absolutely  uusiii^porteil  by  the  ■■vi.lence.  {Itikiir  v.  Hcl.  r(c.  Co.  [X.  .T.l.  S-S  All.  !>.Vt: 
Ufiirur  V.  aUin'iuir  f'.al  ('.,.  \MMl].  Apii.  Can.  V£,i:  M'Caffrry  v.  O.  -V.  Kfl.  Cn..  3ll 
Ir.  L.  T.  Itej..  27:  Fr,<l,„i  v.  Tli'.rlt'i,  <f  Co.  [IftiOl.  A.  C.  44S ;  flrrlnn  v.  .V.  O.  Trl. 
Co.  [S.  .T.J.  -Si;  .\rl.  l.'^l:  Uninut  \-.  FUx.-II  [N.  J,],  SO  All,  4riS;  Itayner  v.  MfjA 
Funx.  Co.  IJIi.'h.l.  IJ(!  N.  W.  (Hi.-.;  tft-rh  v,  Whitllr'hirnir  [Mich.].  US  N.  W.  247: 
Piiiron  v.  /;«!,).  I.iab.  .N».  C<'iii.  IMass.],  1(12  N.  E.  !W3 ;  In  re  Hcrrirk  [Mass-l. 
1(14  X.  K.  432.1 

There  was  ilo  substantial  c-onflict  in  the  teslimony  before  the  commission.  The 
(Ireat  Wcslcm  I'ower  {'ouipauy  nns  cnKamvl  in  the  business  of  generatinK  electricily 
nn(5  distribuiiiiB  it  in  Ihe  lily  of  Sacrameuto  and  elsewhere.  On  November  1^,  tnil, 
it  Hleil  lis  ehi'iion  to  aci-ept  llie  jirovlslons  of  the  Ruseberry  acl,  -Tames  W.  Mayfleld 
entcrcil  ils  em|iloy  as  a  lineman  in  May.  ini.'l.  On  the  date  of  the  accident,  botli  Ihe 
comiiany  lUiil  M-nyfield  we're  subject  lo  the  provisions  of  (he  act.  Mayfield  was  about 
'ITi  years  old  in  llctolH'r,  1!il3.  He  was  a  j<iunicynian  lineman,  skilled  and  expcrience<I 
at  his  irnde.  On  (IcIoIht  l.").  1!M:i.  Miiyfield  and  one  Rtreepy,  a  fellow  lineman  in  the 
enip!i\v  of  the  I'ower  ('oni|Miny,  were  directed  by  a  foreman  to  ascend  a  pole,  situated 
on  Seventh  street  in  Sjicrainenlo.  and  (o  remove  two  transformers  from  the  top  of 
the  p<ile.  The  [wile  wns  carrjinc  wires  iransmittini;  a  current  of  2300  volts.  Tap 
wires  led  from  the  main  lines  lo  the  transformers.  whi<'h  were  used  to  reduce  the 
vollase  to  22iK  Slrei'py  pulled  the  plup-  connectiuK  Ihe  tap  ivires  to  the  transformer 
boxes.     Thereupon   Slayfichl.  who  nns  slandinR  on  a  cross-arm,  called  to  Streepy: 
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"All  right,  Bill,  I  nm  Koing  to  cut  ber",  and  reached  up  with  hia  pliere  to  cut  one  ol 
the  tap  wires  connected  with  Ibe  main  line.  In  so  doing  he  received  the  Shock  which 
caused  hia  dealh.  Slreepy  saw  him  ainli,  hia  body  being  held  to  the  pole  hy  a  safety 
belt  which  he  was  wearing.  By  the  time  he  wuh  lonerni  to  the  Rruiind  life  was 
apparently  oilioct. 

The  pole  and  Bp])lianceB  of  the  Power  Company  had  been  erected  in  1012.  and 
were  of  standard  const  ruction.  Near  by  was  a  telephone  pole,  and  a  sms  wire  ran 
from  the  (elephone  pole  to  the  ground.  It  had  sajrged  and  thereby  come  in  contact 
with  a  metal  brace  attached  to  the  cross-arm  o(  Ihe  power  pole,  but  Streepy  did  not 
ohsen-e  this,  nor,  probably,  did  Mnyfield.  It  was  Biiggeatwl,  in  the  evidence,  that  the 
ahoeli  to  Mayfield  had  occurred  through  a  "grounding"  of  the  current  through  thia 
guy  wire.  There  ia  no  danger  in  touching  a  high-power  wire  nnlesa  a  "gronnd"  is 
produced  ;  that  ia  to  nay,  unless  a  circuit  ia  made  through  the  body  of  the  person 
touching  Ihe  wire.  This  "grounding"  may  occur  through  the  pole  itaelf,  it  (here  he 
moisture  in  Ihe  pole,  or  in  various  other  ways,  Slreepy  testified  that  a  man  may 
safely  cut  a  high-power  wire  (or  "hot"  wire,  as  it  is  called)  at  certain  times  and 
places,  "unless  he  comes  in  contact  with  a  ground  or  other  hot  wire",  but  that  a  man 
is  never  Kure  whether  he  is  going  lo  get  a  cround.  The  great  ha/nrd  attending  this 
hind  of  work  (on  "hot"  wires)  may  be  obviated  by  Ihe  wearing  of  rubber  gloves, 
which  alFoTiJ  a  perfect  protection  to  the  wearer.  Mayfield,  it  is  perhaps  unnecessary 
to  say,  was  not  wearing  such  glovea  at  the  time  of  the  accident.  In  August.  11)12, 
Ihe  company  had  issued  to  ils  division  superintendents  orders  that  employees  should 
not  work  on  poles  or  towers  carrying  live  wires  without  the  use  ot  a  safety  belt,  nor 
"work  on  live  wires  of  5(iO  volla  to  .'iOOO  volts,  inclusive,  without  the  use  of  rubber 
glovpH  providcl  by  the  company".  Violations  of  these  rules  were  declared  to  be 
sufficient  cause  for  dismiBsal.  and  the  division  superintendents  were  directed  to  give 
suitable  instructions  to  members  of  their  divisions.  Copies  of  the  niica  were  posted 
at  Sacramento  in  places  where  foremen  and  linemen  reportcl.  The  foremen  were 
directed  to  explain  these  rulea  to  their  linemen  and  to  see  lo  Iheir  enforcement.  The 
gloves  were  Supplied  by  the  company,  and  were  on  hand  ready  tor  use.  That  Mayfield 
knew  ot  the  rules  from  Ihe  time  he  entered  the  company's  employ  is  not  open  to 
serious  qneation.  Xor  can  it  be  doubted  that  he.  an  experienced  lineman,  was  fully 
aware  of  the  hazards  involved  in  work  on  "hot"  wires.  But  beyond  all  Ibis,  Mayfield 
had,  three  days  before  the  fatal  accident,  and  again,  only  an  hour  and  a  half  before 
his  denlh.  been  required  by  his  foreman  to  wear  the  rubber  gloves.  On  Ihe  latter 
occasion,  Mayfield  had  ascended  a  pole  without  his  gloves,  and  the  foreman.  I'leek. 
dtrecled  his  attention  to  the  matter,  and  had  the  gloves  sent  up  lo  him.  When 
Mayfield  and  Streepy  came  to  the  iiole  on  which  Ibe  accident  occurred,  they  were 
aecomimnied  by  a  wagon  in  charge  of  a  helper.  In  Ibis  wagon  were  their  tools  and 
their  rubbiT  glovea.    They  ascended  the  pole  without  taking  their  glovea. 

|2]  The  failure  to  tise  these  gloves  In  working  on  the  hot  wires  was  claimed  by  the 
PoHcr  Company  to  cimntilute  wilful  miscmduet  on  the  part  ot  Mavfield      \  ma'or'l 
maa  ed  m  mm  n  oc 
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"Tbe  deceased  was  a  lineman  of  seasoned  experienoe.  The  risks  of  his  employment 
were  known  to  him.  He  was  not  only  recently  advised  of,  but  was  petfectiy  familiar 
with  the  necesaily  of  raking  the  prescribed  precaation  by  using  the  gloves  in  the  work 
in  which  be  lost  his  life.  To  my  mind  his  misconduct  manifested  a  wanton  indif- 
fereuce  and  a  wilful  disregard  of  all  caution  and  prcenution." 

There  is  little  to  add  to  these  expressions,  based,  as  they  are.  upon  eridenee  which 
is  undisputed.  The  tenn  "wilful  misootiduct"  is  found  in  earlier  statutes  on  the 
same  subject.  In  some  of  the  enactments,  as  in  England,  the  phrase  itsed  is  "Berious 
and  wilful  misconduct".  Wilful  misconduct  means  sotnethiug  more  than  negligence. 
It  does  not  include  every  violation  or  disregard  of  a  rule.  (Catey  v,  Humphrici,  1913 
VI  B.  W.  C.  C.  520.)  13]  Bnt  it  cannot  be  doubted  that  a  worlimnn  who  violates  a 
r(>asonable  mie  made  for  his  on'n  protection  from  serious  bodily  injnry  or  d<>ath  is 
guilty  of  misconduct  and  that  where  the  workman  deliberately  violates  the  rule,  with 
knowledge  of  its  exisIeDcc  and  of  the  dangers  accompanying  its  violation,  lie  is  gailty 
of  wilful  misconduct.  (Croo*cr  v.  Warner.  23  I,.  T.  R.  201.)  We  shall  not  under- 
take to  review  the  numerous  eases  cited  by  the  respective  parlies.  Each  turns  upon 
its  own  peculiar  facts  and  little  vrould  lie  gaiued  by  a  recital  of  circumstances  imder 
which  it  may  have  been  held  that  wilful  misconduct  was,  or  was  not.  shown  as  matter 
of  law.  In  this  case  we  are  satisfied  that  there  was  no  substantial  evidence  which,  by 
itself,  or  with  the  aid  of  fair  inference,  supports  the  finding  of  the  commission.  The 
grave  character  of  Mayfield's  act  in  violaiing  the  rule  is  apparent  from  the  nature  of 
the  consequences  which  would  be  likely  to  follow,  and  in  this  ease  did  follow,  its 
violation.  That  Mayfield  intentionally  violated  the  rule  is  the  only  conclusion  that 
can  reasonably  be  drawn  from  the  evidence.  lie  knew  the  rule,  he  had  very  recently 
been  reminded  of  it,  he  knew  the  danger  of  cutting  "hot"  wires  without  ruht>er  gloves, 
and  he  knew  (and  announced)  that  he  was  about  to  cut  the  wires.  The  only  rational 
interpretation  of  the  evidence  is  that  he  preferred  to  work  without  the  gloves  because 
(as  appears  in  the  testimony)  their  use  is  somewhat  inconvenient.  But  he  did  tbis 
with  full  appreciation  of  what  it  involved. 

There  is  no  foundation  in  the  evidence  for  the  suegestion  that  Ihe  company  had 
virtually  abrogated  the  rule  by  failing  to  enforce  it.  It  is  true  that  no  lineman  was 
discharged  tor  failing  to  wear  gloves,  but  the  testimony  already  outlined  shows  that 
the  foremen  insisted  upon  compliance  when  they  observed  that  the  rule  was  disre- 
garded. The  fact  that  the  telephone  guy  wire  came  in  contact  with  the  pole  is  of  no 
consequence.  The  very  purpose  of  the  rule  was  to  protect  against  unforeseen  dangers. 
arising  from  imobservwl  or  imobseri-able  contacts  and  connections.  The  use  of  rubber 
gloves  on  hot  wire  work  was  requireii.  even  thougli  no  danger  was  apparent.  What 
Maylielil  did  was  to  take  the  chance  of  violating  the  rule.  The  chance  having  tumeJ 
out  unfavorably,  it  cannot  be  said  Iliat  lie  was  not  guilty  of  wilful  misconduct 
bfcaitse,  under  different  coudiliooB,  he  might  have  escaped  injury. 

The  award  under  review  is  annulled. 


sr,oss.  J. 


We  concur ; 
SHAW,  J. 
I.OHIGAN.  J. 
IIKNSIIAW.  J. 


I  concur  and  I  agree  in  everything  in  the  above  opinion  Ihe  more  readily  because 
1  believe  that  it  is  in  perfect  harmony  with  the  opinion  written  by  me  (hut  not 
adopted  in  its  entirety  by  the  majority  of  this  court)  in  Del  A/or  Walrr.  Liglit  ef 
Power  Companii  v.  Enhlrman,  1G7  Cal.  GGIi.  I  endeavored  in  that  opinion  to  eiprvos 
A  belief  that  the  findings  of  the  railroad  commission  upon  the  facts  underlying  its  own 
jurisdiction  are  subject  to  review  when  there  is  no  real  conflict  of  evidence,  yet  the 
majority  of  the  court  held  that  we  might  not  question  the  finding  (without  wbirb 
admittedly  the  commission  could  not  act)  that  the  petitioner  was  a  public  niilily. 
based  merely  upon  evidence  which,  as  1  endeavored  to  show,  was  in  no  real  conflict 
with  the  uncontradicted  fact  that  the  I>el  Mar  Company  was  <H)ly  tbe  incorporated 
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ageat  uf  a  land  company  for  maoaKioK  lie  waler  dppartmeot.  In  tie  prcseot  ease 
that  same  measure  ia  applied  to  the  findings  of  the  industrial  aEoideot  commission. 
I  believe  that  there  was  no  real  conBiet  of  evidence  in  the  Del  Mar  case  and  that 
there  is  none  in  this.  In  the  case  at  bar  I  believe  that  an  excess  of  jiiriEsdiction  by  the 
commission  was  shown,  just  as  1  was  convinced  that  the  railroad  commission  exceeded 
its  jurisdiction  in  the  Del  Mar  proceeding. 

MELVIN,  J, 

DI9SENTISO  OPISION. 

1  concur  in  the  views  expressed  in  the  opinion  of  Mr.  Justice  Sloss,  except  Ibat 
portion  thereof  bulding  that  Ibc  concluaion  of  Ibe  industrial  accident  commission  that 
the  death  of  the  employee  Slayfield  was  not  'aused  Lj  his  own  "wilful  misconduct"  is 
without  sufficient  IcKal  supiKjrt  in  the  record.  It  is  admitted  that  the  icrm  "nilfHl 
misconduct"  means  somelbinB  different  from  and  more  than  neKllgence,  however 
gross.  The  term  "serious  and  willul  misoonduct"  has  been  deRcribeJ  by  the  supreme 
court  of  Massachusetts  in  /"  re  Burns,  105  Northeastern  Reporter,  pact  601.  as  being 
something  ''much  more  than  mere  negligence  or  even  gross  or  culpable  negligence", 
and  as  involving  "conduct  of  a  guasi-eriminal  nature,  the  inlentional  dmng  of  some- 
thing either  with  the  knowledge  thai  it  is  likely  to  result  in  se.'imiH  iujiir>',  or  with 
a  wanlou  and  reckless  disregitrd  of  its  probable  coDse(|uences".  It  may  be  ln:e  that 
the  evidence  in  this  case  was  of  such  a  nature  as  to  show  that  the  deceased  was  guilty 
of  contributory  negligence  and  it  may  also  be  true  that  a  finding  by  the  industrio! 
commissiau  that  be  was  guilty  of  wilful  misconduct  would  have  bad  sufficient  legal 
supiiort  in  the  evidenc.  But  I  do  not  Ihink  that  the  evidence  wan  such  as  to  warrant 
us  in  holding  that  there  was  not  sufficient  support  therein  for  the  contrary  finding 
that  was  in  fact  made — in  other  wonla.  I  do  not  think  that  we  should  bold  that  such 
evidence  compels  the  conclusion  as  matter  of  law  that  the  death  of  deceased  was 
cauRfd  by  bis  own  "wilful  mi(?eo[.dL:it".  1  therefore  dissent  from  the  judgment 
annulling  the  award  made  by  ttie  industrial  commission. 

ANGELLOTTI,  C.  3. 
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IIj-Hlerinil  parolyxlR  , "Itil 

Tain  and  (nfonvenipiii*  oply— 'IST.. 'atW,  •2111.  ■2iS.43.(KJ.  lfa,347.47rK  4!B 

I'ain  of  amiintntion  iiwiTOma •23<> 

Inability  to  find  emplnyineiil n 

Meniere's  dl«eaiM> TiO 

lilnesM  diie  to  inarllvliy__, in 

Foremnti  able  to  suiwnJBe  but  not  work !14 

Kraeliire 14(1 

I^sN  of  tip  of  fiiwr iri4 

Tender  Gntcer  held  to  \te  lotnl liC.r. 

Itexnltinc  from  hpniia aK» 

BniiMe  folioB-pd  li.v  ahseeiw 2(;il 

HtiffDena  and'  defonnity  followina  itisease •U'2 

UiMli  of  employment  not  inereaHod  by  loss  of  eye *'2lt 

Trnnmalic  nPuroBln ".'O,  "t.rfV 

Innbility  to  eomiiete  for  employment "l>iS 

Qi'KSTIos  or  Tkhminatios  ok— 

lie-employment  nt  biitiier  wnws •143 

Alternative  ojieratinn  to  enrc •2"JI 

IWum  to  work  at  full  wnses •241 

Offer  of  Hcbt  work  nl  full  waee lll!> 

Kninloyee  failing  to  leek  emploiinenl 2(J4 

Aliility  to  earn  lerminntes _  .V>7 

KfTect  of  offer  of  employment •!»(! 

Inereaspil  by  illnesa "44 

Fiiihire  lo  eo^perate  in  irenliKCUl •22(! 

Kifiwnl  lo  submit  m  o|M-raliuo •230,  •241.  iillt 

I'riri-moiiia  follow  i  nx  fpf  rat  ion 22.-1 

By  irn'omiwlent  trentnient 22ri 

By  mlsconiliu-t  ,. 274,  .".SS 

By  subseqneul  injury ,■!([ 

Kefi'rri'Ure  i-anMed  by  incomplete  treatment Tt"*!! 

l'Bt!-KXI»TIK<i    ('ONniTlt>Jf — 

Kmplayee  taken  anbject  to •!«<; 

Disnbilitv  dne  lo tvfi 

I)iHeni<e  awravaled  by  aecident (U.  270 

I're-exJBtlnir  tidierenlosiK  ._ 22ii 

DIseBBp  prolonRlng  disability !39 

DpvelopinK  after  award 3S.  :iX> 

Miiat  exeeed  14  eoasei-nlive  dnyi-.. 41 

Cnnsi'd  by  uperntioo  for  liemia  after  1)0  days rciSI 


PTSriFOBM  KERATITIS,  _     __      _.      _     . 

ni.'SKASR  RKSri,TI.\r.  from  IN-TIRY— •IIS 

DISKASKS. 

Aneurism 1.T2 

BriBbfs  disease - 2IM.  fi40 

BnrsillK    22.422.  I«W 

KrysipeiBB •liW 

Heart  trouble S2,     OS 

Hernia   „37.  .^0.  .''.2.  .",)*. (!4.  W.t.  V.iT,.  i:t«.l.-.7.  im.  231. 2H0, 321.  ,W4. 527.  ISir..  fil« 

Insanity  following  injnry •21'' 

Ij<nd  poisnnimx 72 

I,iimlMiBo ITS 

Meniere's  disonse 50 
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DI8EASKS— Continued.  Pace 

I'neviinonU -^ —59.  197.  «.">.') 

Tetnniia   „ 218 

Trnchoma  due  to  intectiou 221 

Traumntic   neurosis   "SO,  •!«).  45,  l.V).  328 

Varipoi-ele 14,  116 

Vnricose  veins 100 

DIVOHCK. 

IV[)Pudenry  as  affected  by .53 

EKJMKSTIC  SERVICK. 

Washioe  windows  331 

ELECTION'  I'NDKK  ROSKBERRY  ACT, 

Public  CO n>i> rations  not  subject  witlioiit  electLon "7,  •23(1 

Employer  not  elecline "IS 

When  employ™  subjoet  lo  Art  without  notice *14H 

ELECriOX  TO  SUE  IN  CIVIL  COURTS 5.^3 

EMERGKXCY  TRK.\TMEXT .T43.  385,  489,  575 

BSirLOYEU  AND  EMI'I^yEE.     («cc  "iNnKPESDE.NT  Contractor.") 

Test  of  employee 1 *77 

Employee  hiring  help  all  subjecrt  to  foreman •77 

Mode  of  payment  does  not  determine fW 

More  than  one  eraplo.ver _!<».  14ft  284 

Bill  colleelor  workins  two  hours  per  day 14li 

Where  wajres  are  indefinite 14tJ 

Cuttinjt  wood  by  contract 2^7 

Team  owner  rents  one  and  shores  profits ;tri2 

Iiessor  of  oil  lands  and  employee  of  lessee 425 

I'resident  of  corporation  also  mnnBRer ^ 451 

Collector  also  solicillnR  business 550 

l^bor  union  furnishing  men ^ 5US 

Agent's  authority  In  emersency 04H 

Katificalion  of  employment  by  principal ftiS 

BRYSII'KLAS 'lOS 

ESC  AIM  N<:  FROM  DAX4iBR __ R 

EVIDEXCE  IHfe  "Rurde.n  of  Proof.") 
Apmikhibility  anb  WEIOItT  OF — 

Affidavit  by  slisent  person 129 

Hearsay  ^- - .W> 

Statements  of  employee  prior  to  death 3(!0 

Expert   medical  advice 572 

Voluntary  iiayment  b.v  employer •114 

P^lfect  of  delay  in  filintt  application •KM 

Effect  of  failurp  to  mi-ntion  accident 5.1.     97 

Meilienl  testimony   ft.3 

Weight  of  opioiun  of  referee 422 

Expert  testimony  pr.'M-.ired  b.v  commission 592 

Cin'umstantial  evidence  must  warrant  inference "13 

Election  by  employer — Judicial  notice  of •IS 

Lock  of  cood  faith  o(  employee •SS 

Balam^   of   probabilities •154,  1(13 

Details  of  accident  immaterial,  if  eslnblishert •1.'*2 

I'Dsupporled  tesilmoDy  of  applicant  in  hernia  esses '223 

Applicanfs  teslimouv  alone 14. 4G.  54.  S7,  129.  209.  40S 

Iteasonoble  account  by  employee 22.  114 

Cnae  submitted  on  medical  reference l.Tft 

Medical — In  hcmlo  coses Ifio 

Drownbiit— No  witness _-  200 

Probable  assumption .172 

ItensonRhte  conclusion,  m  absence  of 3.'*7 

To  establish  dependency 398 

Presumption,  thouich  probable,  not  sufficient 440 

Conflict  of  medical  testimony 50.1 

Where  injury  could  only  result  from  accident fiOS 

To  estoblisb  intoxication 630 

EXCESSIVE  SPEED. 

Of  motorcycle 11 

Of  automobile  __. 394,  451 

FAILURE  TO  REPORT  ACCIDENT 55,97,  114 
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FARM  LABOR. 

CleariiiB  iund 

Vee  ot  exploslvps 

Haulini;  tvaCer  for  mini>  wiih  farm  team 

"iling  hay  by 


Milking  cowr  an<1  takioK  care  of  poultry 609 

DelivcriDK  milk  for  retailer 516 

Farm  hand  bauling  lumber  in  dty 639 

Carpenter  buildina  cottage  on  rancb 641 

GRATUITIES—TIPS   35,  562 

GUARDIAK  AD  LITEM.     (Sec  aUo  "Tbubtee.") 

Where  mother  is  applicant 152 

Where  surviving  parent 346 

HERNIA, 

In   general   50,52.109.231.205.321,  504 

Ageravated  by  accident •133,61,165,  279 

I'olicy  as  to 'ISe 

Unsupported  testimony  of  applicant "223,     .W 

Award  for.  limited .' 37 

Evidence   necessary  to  prove 58,135,157.527,615,  618 

Refusal  to  submit  to  operation 138 


Pre-disposing  condition  _ 


Disability  caused  by 300 

Burden  of  proof 157,  348 

Aivard   of   operation 4G4 

HORTICULTURE. 

GardeniuK  tor  esposition  company 430 

HOUSEHOLD  DOMESTIC  SERVICE.    (See  "Domestic  Sebvice".) 
HYSTERICAL  PARALYSIS  .  •■"- 


IIXEGITI-MATR  RELATIONS. 

As  to  dependency •151,  48. 

Unmarried  mother  appointed  tnistee 4 

INDEMNITY.     {Sen  alto  "Compenbation.") 

Limited  to  disability  due  to  injury * 

Purpose  of '101.  *! 

Fonndpd  on  loss  of  wages "lOl,  3 

""■ntb  benefit  fixed  by  f 


" Compensation"  unfortunate  te 

Demand  for  not  necessary 

Measure  of  partial  disability 

Prerious  disability — Effect  of__ 


Refusal  to  submit  to  opi'i'ation *22i 

Excess  medical  expenses  under  Roeeberry  Act '238 

Policy  of  small  award  for  permanent  disability-..^ "245 

Board  furnished  by  employer  during  disability 190 

Strike  ben-?fit  not  dedu,'ied--  "" 


after  00  days  paid  by  employer.. 


Payment  of  full  wages  (luring  part  disability  porioi 4K 

Set-off  ot  debt  owing  to  employer 48r>.  ."533 

Temporary  earnings  during  disability  deducted 512,  515 

Independent  of  right  to  medical  treatment r>8» 

Room  furnished  after  employment  ceases 009 

INDEPENDENT  CONTRACTOR. 

Working  under  contract  ami  hiring  man '77 

Superintendent  hiring  man 63 

Test  of  85,  Ei99 

Bill  collector  working  for  several  clients 146 

Cutting  wood  by  contract 237 

Night  watchman  employed  by  several ?«4 

Driver  and  team  both  hired  by  third  party 352 

Carpenter  taking  sub-contract  to  lay  Door 469 

TenmitiT  hired  by  the  load B9B 

INFECTION   FOLIX^WING   OPERATION 462 

INJURY— f^ASES  OF  VARIOUS. 

Blood  tumor 216 

Bruise  followed  by  abscess 266 


Disciform   keratitis 

Eyes  poisoned  by  alcohol  fumes 

Foreiim  body  in  eye  causing  ulceratii 

Fracture  of  ribs 

Heel   blister  and  infectiju—Fatal... 
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INJURY— CASES  OF  VARIOUS— Continued.  Paqb 

Hernia    37, 

50.  D2. 58,  64. 109, 157, 265, 276. 279. 2e0, 303. 321. 348. 464. 304. 5'J7,  eifl,  61S 

Insanity  caused  by  witnessing  accident ■ 337 

I.amo  back   ^ 54 

Lead  poisoning 72 

LiRlit  Wow  on  eyeball  fioally  fatal 577 

Paralysis  below  waist 580 

]'aralysts  following  use  (f  telephone  headpiece 414 

Pleurisy  following  accid-^nt 'ISO 

Rupture  («ee  Hernia,  above). 

SliBht  dismembennent  60,  154 

Strain  of  back 140 

Sunstrolte    447 

Traumalic   neurosis   'SO,  •06,     4i) 

Ulcers  caused  by  abrasiin ^ IGO 

Varicocele 14,  110 

IN-irRY  FOLLOWED  BY  ILLNESS '44,  'ISO 

INSANITY  CAUSED  BY  WITNESSING  ACCIDENT 337 

INSURANCE. 

Employee's  rights  against  insurer *72. '128 

Provisions  of  policy  inconsistent  with  law '72 

INTFRSTATF.  RAILWAY. 

Jurisdiction  over 2S,  118 

Railway  police llS 

INTOXICATION. 

CompenKation  denied  by  reason  of 40,  178 

Test  of 412 

DuriDK  medical   treatment 4in 

Must  contribute  to  accident 'I'lS 

Burden  of  proof __ .ISO.  KVi 

Sufficiency  of  eviiiencc ISO 

JOKIxr,  BY  FELIXJW  EMPI-OYEE 373 

JURISDICTION   OF   INDl'STRIAL   ACCIDENT   COMMISSION. 

Slate  not  subject  to  Roseberry  Act  without  election '7 

App«fintment  of  guardian  ad  litfm "13 

Demand  by  appiicnnt  and  refusal  by  employer  necessary '.W 

Requisites  to  confer *118 

Interatate  railroads 20,  118 

U.  S.  mail  carrier 141 

Dispute  bcti\-cpn  employer  and  insurance  carrier 143 

Outside  Slate — Non-resiilent  employee 17i) 

Dispute  belwoen  insurance  carrier  and  employer's  physician 2.'i7 

Where  municipal  eorporalion  provides  relief  fund 2.'i2 

CoLstnictJou  of  nrtirle  XI.  section  0.  State  Constitution 2.-.2 

Clnim  of  prineiiKll  against  sub-contractor :i24 

Outside  State 441,  j)2n 

To  reopen  case  at  any  time : .Wl 

Foreign  ccrporations .101 

Ilow  Jiwiuircd  by  sen-ice  by  mai' 644 

Maritime  nceideuts 441,52-".  C.'i2 

LAME  BACK   54 

LEAD  POISONING   72 

LUMBAr.O    178 

MALINGERING. 

Trnumntic  neurosis ^, _     •*Mi 

Distinction  as  to 'Ifil 

Policy  of  commission  whe".  alleeeil __     94 

MARITIMR  APCIDENTS 441,525,  652 

MEDICAL  ADVICE. 

Conclusive  iu  case  of  sHpuLiled  reference *147 

Weight  of 4-),  572 

MEDI(?AL  ANI>  SUBGIfAL  TUKATMEXT. 
Rir.iiTR  nF  Employ KE — 

Rmiuisiten  of  claim  for "."iri 

Demand  for  not  necessary •140,     21 

When  employee  may  ongaeie _  21.  142 

I>elay  by  employer 60.70.  ]S7 

nplinouent  employer  cnn  r.ol  doioand  change 109 

Chani-'e  of  physician  by  omplcyec 140.  .^76 

("omplaint  of  employee  as  to l."rf) 

Kmployer  assuming  injury  dtle  to  disease,  fails  to  pi-ovide 318 

Ir'suranee  carrier  offers  but  employer  autliorixes  emplovee's  physician ,122 

After  discharge  as  cuwhI  by  employer's  physician .328 

Where  employer's  physician  linds  an  injury 358 
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MEDICAL  AND  SURGICAL  TREATMENT— Cou I inued. 

Ri(iHT8  OF  EMpr»vEB— Coutimipil.  Paob 

Wlicre  pinploypr  disolnims  liability 376 

Where  iiisiiraticp  enrriiT  coDBeDra  lo  rroployer'a  iibyaieiao ^^S 

WronK  iWngno'^'' ■'iliO 

InramplolP  tnMtmpnt 5S0 

Ui(llIT8  OF  Kmplotek — 

To  Hplert  physifiHii 13S,  IfiTi 

To  furnish 140,  l.TO 

Wlicrp  pinpluj'cr  fiirnisliM.  intiiirBiicr'  carripr  ran  not  mibsiitute .Tie! 

Not  liable  for  when  uot  chargeable  to  employef 876 

DVTV    OP    KnPiaTBK — 

RpfuNBl  lo  submit  to  Iriatniput.- •44, 13«.  553.  TiSn 

To  e<M>i)er«Ie *14!»,  *22fi,  ".7,  TitB 

Failure  to  notify  employer "Ifia.  114 

Itefnaa!  lo  Suitmit  to  oi^rarion •280.  *Zii.  04.  r.ll).  B23.  fi2!» 

I^avinK  hosirtlal  without  c-anse  or  conaent lOi,  37li 

RpfiiwuK  to  nceept,  in  iKnorani-e  ot  Ihw 13-* 

Informal  nolici-  li.v  employep 143 

Tender  by  employer  rejectwl  by  employee,  effect  on  compensation 1S6,  Ti's'fi 

r-etierally 343 

ReFiianI  by  employee  of  fimt  aid 4(1S 

Inloxir'ation  or  niiaeoDdiirl  dnrint;  treatment 137.  415 

Disol>ertienee  of  phwrietan'H  onleni 137. 

I)eliriHm  whilp  un?  ■ 


r.enerally    '140,  •1^.21.31.  fiO,  lOil.  142. 143.  l.->0. 1S7.  ('.07 

When  recinired  (o  tender  o))eration 127 

Incom|n>tt>nt  treatment,  wlipn  employer  failpd  to  furnish 22.i 

"Senaonable"  defined - 343,  .VI7 

Trentnient  after  emei^reuey  treatment SS-I 

r.KSKBAI,I.Y- 

Xinely-dny  iMriod,  how  computed •411 

Limit  *I«0  nnder  Rosi-berry  Ael J. •105. '^W 

OITer  of  operation  after  ninety  days '241 

First  aid— Kmerfseney  treatment,-. 00. 34a  SS.".. 4W».  S75 

Kenxounhle  valnp— How  determinod 7«,36<l,  41S 

Reaxonnble  value  nhpre  employee's  waRes  are  above  maiimum vW50 

Kseessive  eharjte 1*2,  4IS 

NnrBinir  charBPH 203,  35S( 

lloapilal  treatment  adviml  but  not  inxixted  on 2<« 

rVntat  work  2fi!» 

Ojieration  for  hernia  after  uinpl.v  daya . 30!) 

Ojiemtion  to  eure  Imth  injury  and  former  eondiliou SIS 

Uennired  after  ninety  daya — ^IIow  provided  for Jt2R.  TiHO 

|'hauE(>  of  pln'sieiniiH  after  operation STiO 

NiirsinK  by  memUr  of  famib' i'lS 

IToa»itaI  mnintnlned  by  nKKewmeot  of  employees 37tf 

Payment  by  puiplo.ver  after  ninety  dnya 42.1 

('hani!:e  of  phyweian" fi07 

("onlliet  of  metlieal  tentimony mVi 

ISHtlRASCK    CABBTER— rilYSlCIAS 

Awanlptl  atniinat  lUHiiranre  rarrier.  eommlaaion  may  reguiate 143 

I'liysielau  can  not  recover  where  compensation  denied lf(fi 

Lien  tor  servieea  after  ninety  dnys 5!>1 

Conlrovers.v  Iwlween  inHuranee  earrier  and  employer's  phyaieian 237 

Diilv  Biirt  richls  of  insurance  carrier 343,  3r>rt 

MEXIRKK'S  niSEASK jiO 

MiSCIJXIHCT  SrnsEQUKNT  TO  IX.IVRy. 

DiKability  aisravated  hv  dmnkeunesa 274 

I>urinE  medical  treatment _ -H."!.  ."i03,  TiSS 

MUNIt'lVAL  ('nRK)R.U'ION. 

I.tnMlily  under  Vrooman  Act 174 

Police  lientiou  fond 2ri2 

NKfiLICENt'E. 

Not   an   isaue - '13.  .-17.  Sill 

In  Inlewale  rnilway  cnHes __ _ IIS 

XlfillT  WATniMAN. 

Emplovpcl  bv  several '^* 

NOTifE  t)F  ix.Trny. 

Acliial  knowledire  of  employer •103.  •140, 'ino 

Effpcf  of  alBpni'e  of •!*-.. '168.  55, 114,  422 

Informal  Rtnietiipnl  by  employee 14.1 
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OCOITATIONAL  DISEASE,                                                                                         Paob 
I,poil  poisoninK 72 

Esdmled  from  act _._ 171) 

Wood  nlcohol   poiaouinR : lilt 

Alirnsion  from  repnated  plnninB HW 

OUTSIDE  THK  STATE. 

Where  emjiliww  is  non-rcaidrat 179 

Employer  and  employee  n on- residents 441 

Foreign  eorporatlon ii2ri 

On  vesseiii J, l>Tt'2 

OVKKTIMK - • 87 

rEUITONITIS. 

l>re-»isHne  conditions 133 

PE11J[AXK\T  DISARII.ITV. 

Effect  of  offer  of  pniiiloymcnt  at  full  n-ace _.."133 

HandieHi)  in  securinfi  employment '111 

Loss  of  one  eye,  remainins  eye  bloodshot 'IT^ 

Total  deafnenK  in  one  enr.  partial  in  otiiei- 'SIK 

Smail  award  for,  stimiilatea  self-help •24."i 

DevelopiuK  after  awnnl SN.  I(i2 

Slight  dismemberment (!0 

IlatinK  schedule  <!!> 

Loss  of  member  by  prerious  nMident fill 

('...mnlative  Injuries fill 

When  cnrabie  by  operation lift 

Not  deiennined  at  hearing 102 

DiHciform  keratitis l!)l 

iiosa  at  sinht 2(11.  ri.")4 

r,o8s  of  one  eye _  SIW 

When  less  than  temporary  total 4!K{ 

Uated  with  referenci'  to  occupation .'.74 

I'amhfiH  of  bodv  below  waist .".NO 

PLEADINGS. 

Amcndiuent  'Xi 

Demurrer  not  i)ermitted •lie, 

I'seless  atlejiatious  <l.  14li.  "ilS 

failure  to  plead  necessary  facts 1411 

PLKIRISY    '-[SO 

i'xr.:rMO\iA __ OT.  U)7.  2->r, 

POIILTItY  RAISIN*! 500 

PltK-KXlSTINC;  DISEASE 

«7.  S2.  W.  132. 133. 2«t.  221).  2aii.  2.~>1. 27«.  2m.  SIS.  34fi,  420. 41H>.  G12 

PRE.MISES  l»r  E.\Il'L()VKn. 

Vcbii-le  used  lo  tranaport  employees 2rk*l 

Private  conveyam-e  on  employers  premises .".37 

llpfective  or  rlaimeroiis  premises L  rM 

pitKvmrs  foxDiTiox  op  employee 'im 

PRINCIPAL  AND  SI'R-rOXTRACTOll. 

Municipal  roriioration  as  principal 174 

Vendor  of  lot  under  ooutmct  of  sale isi> 

Riehts  of  employee __  324 

Kielita  of  principal— Stay  of  execution — Reimbursement .324 

Rights  of  insurance  carrier  of  principal .H24 

Iiessor  and  lessee  of  oil  or  mineral  lands 425 

I^abor  union  furnishine  men .KW 

Acent  hiring  assistant  In  emergency C48 

PRO<'EDI'RK. 

Amendment  of  pleadings •3," 

Demurrer  not  i>crmilled •lUi 

I'si'leas  alleeations _ C.  Hfi 

Failure  to  plead  neeemtary  facts 14(1 

Employee  not  original  nnrtyjoined  when  compcnsntion  diie IfriJ 

Joinint!  new  luirty  applicant IfiH,  4(!1 

Findings  of  tact 20!(,  2^ 

Taxing  <'osIb — Frivolon»  ph-iidlng .  21S 

Substitution  uf  insurance  carrier  after  award 22-'i 

Award  made  iiayable  diri'ctly  lo  leg.il  aiianlian 30!) 

AVhere  disaMlilv  inoy  arise  after  awntd ."Kt:; 

Willow  sniis'itmed  after  I'enth  of  applicani  cmplovee 4(il 

"Final  hearing."  when  held __   -,Sl^ 

Slenmrraphlc  reciml (IT! 

Moile  of  service  of  si-mmoiis _ 044 

Costs  taxed  against  defendant (".8 
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PROXIMATE  CAUSE. 

GENERAr.LY — 

Definition  of — Test  ot 


Possible  remote  cause  excluded "flS 

"Approsimntcly"  constniod  "proximately" ^ "103 

Pre-i;xiBline  condition  

n35.GT.82.1)8.l:aie3.203.23!).251,2S0.3]2,318,348.499,6I2,  G35 

Probability  raises  presumption '168 

Disease  following  injury •180,225,  640 

Fellow  employee  treating  sore 87 

One  ot  two  possible  causes* 163 

OonlributinE  onuses 169 

Prior  injury  312 

Will  nol  be  presumed 440 

Trivin]  first  cause nOS,  577 

Cases  op  Pabticulab  Injub* — 

lusnnity  following  injury '218 

Delirium  in  hosjrftal 137 
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